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The Honorable Representative R.E. Bradley 
Chairman, Joint Commerce Committee 
Alaska State Legislature 
Pouch V, State Capitol 
Juneau, Alaska 99801

Dear Representative Bradley:

Thank you for sending me a copy of the revised House Bill No.
509. I noted with some interest the changes that were made 
apparently as a result of the hearing before the Commerce 
Committee during February in Juneau. It is apparent from the 
revision that the Committee did recognize the points made at 
the hearing to the effect that:

1. The licensing provision should not prohibit the 
offering to the public of the opportunity to purchase 
funeral merchandise and services on a pre-arranged 
basis; and

2. The trust provision related to pre-need sales 
should not be designed to affect the cemetery industry.

Unfortunately, the changes made in the revised draft did not 
clear all of the problems which were brought out in my prior 
letter to you •- a copy of which is attached hereto for reference - 
and at the hearing by the various participants. In this regard 
I wish to draw your attention to specifically the following 
m a t t e r s :

First, while the revision of subsection (7) of section 08.42.090 
grounds for refusal to issue or renew licenses and suspension or 
revocations of licenses, (at pages 5 - 6 of the revised House 
Bill) is sufficient to allow pre-need sales, subsection (8), (9), 
and (10) still could be interpreted so as to limit the pre-need 
market. Please refer to my discussion of these particular sub­
sections in the enclosed letter.
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Second, the definition of mortuary science under section 08.42.10 
subsection (3) is still broad and could be interpreted as 
including the interment in the cemetery. Perhaps it would be 
best to exclude from the definition cemetery operation.

Finally, the amendment to section 45.50.471(b) subsection (23) 
will still have the effect of eliminating the pre-arranged market 
for the reasons indicated in my letter and also in the testimony 
of several witnesses at the hearing. We noted the exemption for 
cemetery lots and markers, but even this is not sufficient since 
there are other items which are sold by cemeteries which would be 
included, as example, the exclusion does not cover mausoleum 
crypts or lawn crypts, both of which are currently being sold by 
cemeteries.

Attached hereto for your review is a copy of a proposed pre-need 
merchandise and service trust fund bill which adequately covers 
this area in a manner by which it can be controlled by the State 
and still allow for the consumer to have the opportunity to pur­
chase these items on a pre-need basis. There are similar laws 
to the proposed bill in the States of Nevada and Hawaii. We, of 
course, are hopeful that the Committee will review this proposed 
legislation and perhaps adopt it instead of the present trust 
section which unfortunately does not cover many of the areas which 
will be confronted by the State in the operation of such a 
trusting provision. We, of course, would hope that your Committee 
would recommend the adoption of such a law for the State of 
Alaska but in any event the present trust provision must be amended 
to exclude from its provisions cemetery merchandise including lots, 
markers, mausoleum crypts, lawn crypts and any other item normally 
sold by a cemetery, as well as those items connected with a 
funeral service which are readily deliverable and not subject to 
being performed in the future.

I want to person illy thank you for the courtesy extended to me 
at the hearing in Juneau and it was a great pleasure having the 
opportunity to not only meet you and the other members of the 
Committee, but to have the opportunity to testify. If there are 
to be any further hearings on this matter, I would appreciate 
your letting me know as soon as possible.

Cordially,

LAPIN, PANICHI & LEVINE, LTD.

Harvey I . Lapin

HILrcb

cc: All members of the Joint Commerce Committee
M s . Sharon Andrew
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January 29, 1976

The Honorable Senator Willis
Chairman of the Senate Commerce Committee
State of Alaska
Pouch V, State Capitol
Juneau, Alaska 99801

R e : House Bill 509

Dear Senator Willis:

Pursuant to our telephone conversation on January 28, 1976 I would 
like to expand on the comments which I made regarding House Bill 
509. This Bill, as you know, is very specialized legislation dealing 
with a complicated subject of which many people are not extensively 
informed. Since I suspect that the proponents of this legislation 
have no doubt indicated that it is required in order to protect the 
consumers of the State of Alaska my comments will be structured in 
r e s p o n s e .

While a great deal of beneficial legislation has been enacted in 
recent years for that purpose of protecting the consumer, in some 
instances legislation to protect the need of special interests has 
unfortunately been enacted under the same auspices. House Bill 509 
p robably falls within that latter category. I further suspect that 
in all probability no consumers have been consulted about the need 
for the protection that they are about to receive. It might therefore 
be interesting to examine this law from the point of view of the 
c o n s u m e r .

On the basis of my briefly outlined background, you no doubt are 
aware that my interests are primarily involved in advising clients 
in the cemetery industry though I do represent several clients 
throughout the country who are also in the funeral business. Attached 
hereto for your reference is a copy of my current biography solely 
for the purpose of giving you some idea of my background.

HARVEY I. LAPIN 
RICHARD M. PANICHI 
AARON LEVINE 
LAWRENCE A.ROBINS 
LAWRENCE M. GRITTON
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The first section of proposed House Bill 509, section 08.42.020, 
deals w i t h  the licensing provisions for morticians. I certainly 
am in agreement w i t h  the concept that individuals who deal with 
the public and laim a certain expertise in specialized areas 
should be licensed. However, I am concerned about establishing 
classifications wh i c h  may tend to mislead the public. I therefore 
notice w i t h  some interest the creation by statute of a new science, 
n a m e l y  the practice of "mortuary science." It is quite evident 
from the FTC Staff Report on funeral industry practices that the 
industry has promoted and encouraged the concept of professionalism 
throughout the country. Query! whether this n e w  classification 
may be giving substance to this concept in a manner which may be 
used in the future to mislead a consumer as to the credentials of 
the practitioner. Secondly in the licensing area, if these require­
ments have merit then they must have equal merit for those who are 
presently practicing in the state. Since a n e w  licensee and even 
someone coming from another state are re', aired to meet these q u a l i ­
fications and take an examination, it seems questionable as to how 
the consumer is protected by not imposing the same requirement on 
those presently engaging in this occupation in the state.

The next area of the statute on which I would like to comment is 
section 08.42.090 dealing with the grounds for refusal to issue or 
renew licenses. Many of these grounds for terminating a license 
are. well founded and just reasons for acting. However, some of these 
are designed to appear to be basis for revoking a license, but in 
fact are designed to restrict or prevent competition in the m a r k e t ­
place and to assure that no sales of funeral merchandise or services 
will be made in advance of the time immediately subsequent to death 
when a consumer is least able to properly consider the various 
alternatives available. This concept can be easily illiistrated by 
reviewing some of the grounds for revocation of a license. The 
primary grounds of concern are as follows:

Subsection (8) which provides "Solicitation of a dead human body by 
the licensee, hi.s agents, servants or employees, whether solicitation 
occurs before or after death; but this does not prohibit general 
advertising;" This section obviously is intended to prevent the 
despicable practice of "body sna t c h i n g " . However, the language used 
is broad enough to not only cover that practice but to also prevent 
any licensee from soliciting the consumer to make funeral arrangements 
on a pre-need basis. Is the consumer protected by being prevented 
from considering the availability of various types of funeral arrange­
ments in advance of need? Obviously, if the proponents only are
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c o n cerned with the body snatching p r o blem the language of subsection
(8) could be revised to accomplish that problem without limiting the 
pre-arrangement market, i.e. "solicitation of a dead human body by 
the licensee, his agents, servants or employees, whether solicitation 
oc c urred immediately before an impending death or after death; but 
this does not prohibit general advertising or sales made on a p r e ­
arranged basis.

Sub s e c t i o n  (9) "Employment by the licensee of any person for the 
p u r p o s e s  of calling upon individuals or institutions to influence 
them to turn over a dead human body to a particular mortician;"
This subsection also is intended to deal with the body snatching 
pr o b l e m  by preventing the use of non-licensed individuals to 
accomplish the same purpose. This particular language has been used 
as the basis in other states from preventing licensees or their agents 
from discussing pre-arrangement plans on a low cost basis with 
nursing homes, welfare hospitals and other organizations interested 
in maki n g  these types of arrangements. Clearly this section should 
be adjusted to allow that type of contact.

Subsection (10) "The direct or indirect payment or offer of payment 
for the purpose of securing business." The obvious intent of this 
section is to prohibit kickbacks or bribes to individuals who would 
be steering business to a particular funeral home. However, the 
m a n n e r  in which the section is stated is broad enough to also prevent 
a funeral director from employing salesmen who might be contacting 
members of the public to discuss pre-arrangement plans. This 
p r o vision should be restated to eliminate the phrase "securing 
bu s i n e s s "  and inserting after "obtaining a dead body by the licensee, 
his agents, servants or employees immediately before an impending 
death or after death." The intended purpose would still be accomplish 
without affecting the pre-arranged market.

Su b s ection (11) "Solicitation or acceptance by a licensee of any 
payment for recommending or causing a dead human body to be disposed 
of in a specific crematory, mausoleum or cemetery." This section 
was intended to prevent licensees from accepting kickbacks for 
recommending to someone that they use a specific crematory, m a u soleum 
or cemetery. Again, we do not object to the prohibition in this 
m a n n e r  of a practice which might be harmful to consumers. The 
language as it presently is however could also have the effect of 
pr e venting a licensee who also owns a crematory, mausoleum or 
cemetery from recommending his own property, or entering into a p r e ­
arranged funeral and burial sales package with a crematory, mausoleum 
or cemetery in which they have a financial interest. There is a
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trend in the funeral and cemetery industry to establish combination 
funeral homes and cemeteries. The reasons for this trend are the 
obvious cost savings connected with the elimination of substantial 
equipment such as limousines and labor saving through the dual use 
of personnel, since funeral home personnel are often only occupied 
at the time of a funeral and often have free time. It is our u n d e r ­
standing that this trend has also b e e n  followed in Alaska. If 
subsection (11) is not limited in its scope it could prevent a c o n ­
sumer from obtaining the benefits of these cost savings. In order 
to avoid this unintended result, I would suggest the following 
changes. After the w o r d  "body" I wo u l d  insert the phrase "immediately 
bef o r e  an impending death or after death" and at the end of the 
phrase after "cemetery" I would insert the following "provided 
h o w e v e r  that nochin herein shall prevent the recommendation or 
solicitation for sales of space and merchandise in a specific 
crematory, mausoleum or cemetery if said licensee has an ownership 
interest in said specific crematory, mausoleum or cemetery and such 
ownership interest is disclosed at the time of the solicitation, 
recommendation or sale."

The next section of the Act of which I have some difficulty is the 
definition section 08.42.10. The definition number (3) "mortuary 
science" is broad enough to cover the operation of a cemetery, 
crematory and m a u soleum in that the phrase "preparing dead human 
bodies for burial by means other than embalming, disposing of dead 
human bodies, or operating a place for the care or disposition of 
dead human bodies" could certainly be construed to cover the activities 
of cremating and interment in a cemetery or entombment in a 
mausoleum. Cremation, interment and entombment are normally u n d e r ­
stood in both industries to be within the area of disposition of dead 
human bodies. I would suggest that this definition be amended so 
as to specifically exclude these areas. The following might be 
appropriate: "but shall not include those services normally performed 
by a cemetery, crematory or mausoleum."

The next area for consideration is the disclosure of cost provision, 
section 45.45.120. This provision is an attempt in part to conform 
the laws of the State of Alaska with some of the findings of the 
proposed Trade Regulation Rule of the FTC. However, it is not as 
extensive as the requirements of the proposed Rule. In this regard 
I would suggest that you take a look at section 453.5 of the proposed 
Rule at page 15 of the Staff Report. In particular subsection (e) 
at page 16 which requires itemization of all items involved in the 
funeral service. The proposed Alaska Bill does not provide for an 
itemization of the various items in the basic service, so the consumer 
does not have the opportunity to determine as to w h e ther they want 
or need all of these ba s i c  services.
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Finally, we get to the amendment to section 45.50.471 subsection 
(22) at page 8 w h i c h  requires that all of the proceeds from 
"...contracts relating to the disposition of a body u p o n  death 
whereby certain personal property w i l l  be furnished or the 
professional services of a funeral director or embalmer will be 
furnished..." to be deposited into a trust. This section is 
probably the most obvious section designed with the intention of 
preventing any pre-arranged sales, thereby limiting the market to 
the at-need time when the consumer is most apt to be subject w i t h o u t  
control to the sales techniques of the funeral director. In this 
regard I draw your attention to the proposed Trade Regulation Rule 
section 453.4 merchandise and service selection starting at the 
bott o m  of page 13 of the Staff Report, which indicates some of the
methods used to maximize sales at this time. I also draw your
a t t ention to the statement at page 2 of the Report as follows:

"Each year millions of families are forced by the death 
of a relative to make one of the largest consumer 
purchases under severe handicaps of time pressure, 
emotional distress and lack of information, or experience.
As an FTC hearing examiner noted long ago there are few
if any industries where the ultimate consumer is do
disadvantaged or where his normal bargaining power is 
so deluded in a situation of such immediate need."

It is also of note at page 4 of the Report that the Commission has 
recognized the general marketing strategy of the industry as 
f o l l o w s :

"It is enough to say that the general marketing strategy 
of much of the industry seems to follow the following 
precepts: (1) eliminate low cor alternatives to the 
standard funeral through contr of laws, regulations 
and codes of ethics, (2) use o any means possible - 
laws and regulations, propagar a, refusal to deal - 
to stunt the development of memorial societies or p r e ­
need societies which can bargain on behalf of the 
consumer in a non-emotional concept."

The last section of House Bill 509 was intended and will have the 
effect of eliminating any businessman in the State of Alaska from 
engaging in pre-need sales.- The reasons are very obvious. No 
seller would make a binding commitment to perform in a situation 
where 1007o of the proceeds to be derived were required to be placed 
into a trust fund with the accrued interest being retained in the 
trust and the purchaser having the unlimited right to demand a refund 
at any time up to and including the time immediately before the 
services and merchandise are to be used and delivered. This is
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particularly true since it would be necessary for such a seller 
to fund pronotional sales costs and commissions to salesmen who 
would be making such sales. It is our understanding that there is 
an active p*.e-arranged funeral and burial market in the State of 
Alaska. If this section is enacted in its present form it will 
no doubt prevent any future sale by those sellers presently engaged 
in this market. Query! does it protect the consumer to eliminate 
the availability of an alternative to the recognized harmful bad 
practice of requiring consumers to make these necessary purchases 
only at the time when they are least able to properly handle these 
arrangements.

This does not mean that I am opposed to any type of legislation in 
this arei. There are recognized problems involved with pre-need 
sales and the consumer is entitled to some protection. However, 
protection does not mean elimination. Further, only in the funeral 
industry has the 1007c trust concept been used to the obvious ad­
vantage of those trying to maximize their market strategy by 
eliminating opposing marketing forces. If this concept was followed 
in other industries, as example the insurance industry where the 
obligation is to provide funds at the time of death, there would be 
no insurance industry.

As I indicated to you other states have dealt with this problem. 
Unfortunately, many of them have blindly followed the 1007o concept 
and as a result there is no pre-arrangement marker in those states. 
Some states have dealt with the subject on a realistic basis and 
have made provisions which have not stifled the mai'ket but have 
protected the consumer. While we are not recommending to you the 
adoption of any specific legislation from another state on this 
subject, we would point out that the section as presently proposed 
does not cover a lot of areas which should be covered in any legis­
lation of this type. Some of these areas are as follows:

1. There should be some definitions of the t>pe of merchandise 
to be covered, as example what does "certain personal 
property" mean? Does this phrase include the various types 
of personal property normally sold by cemeteries and other 
related industries on a pre-need basis, such as markers, 
memorials, monuments, etc.?

2. Many of the states have licensing requirements to make sure 
that sellers will mc?et certain specifications and not be 
"fly by night" operators. It seems relatively clear that 
the proponents of this Bill were not concerned with any of 
these aspects since the intention is not to promote this 
type of selling but to eliminate it.
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3. Other unanswered questions are:

(a) what happens if someone does not put the money into 
trust?

(b) how are the trust funds to be invested?
(> ) can they be commingled by the bank for investment 

purposes? If not, you have just set up a r e q u i r e ­
ment whereby every bank must keep separate accounts 
for each individual.

(d) has anyone consulted the banks as to whether they 
would be willing to undertake this obligation and 
if so is the bank allowed a fee on this money?

(e) if the merchandise is delivered or deliverable, 
why should a seller not be entitled to w i t h d r a w  
the funds?

(f) why should the seller be bound for the total time
of the trust to deliver the merchandise and services 
when the consumer has no obligation?

This section is really not for the purpose of giving the consumer 
the unlimited right of refund to protect their interest. Its 
intention is to allow the funeral director at the time of need to 
convince anyone who may have made such arrangements that they have 
b e t t e r  merchandise available which could be acquired with the funds 
set aside in the account rather than that merchandise previously 
bought on a pre-arranged basis. It further allows the funeral 
director to upgrade a consumer at the time of death because they 
have already funded a portion of the costs and an additional amount 
may not be a problem at that time.

If the intended effect were to merely protect the public other means 
could have been utilized to provide the same type of protection to 
the consumer and still allow sellers to engage in the marketing of 
pre-arranged funeral and burial merchandise. Analogous types of 
sales where delivery is deferred, protection such as performance 
bonds, insurance, actuarial computed holdbacks and funded guarantee 
programs have been used to successfully protect the consumers. Only 
in the area of pre-need selling of funeral and burial merchandise 
have laws been used under the guise of protecting the public to 
prevent competition from entering the marketplace. It is our position 
that a law which requires the funding of an unrealistic percentage 
of sales proceeds with the unrestricted right of refund was intended 
to restrict the marketplace and not to protect the rights of consumer.

We are attaching.as exhibits copies of laws enacted in the States 
of Florida, Louisiana and Virginia dealing with the problem of p r e ­
need sales of merchandise and services on a more realistic basis. In 
all cases the amounts required to be deposited are less than 100% 
of the proceeds. Certainly the proponents of this Bill should not
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object to this type of treatment, if they in fact are only concerned 
w i t h  consumers' interests and not merely protecting their interest 
in the market. In this regard we must point out that the details 
of an interment service are not dissimilar to that of the funeral 
s e r v i c e .

As I advised you, the Federal Trade Commission is presently dealing 
w i t h  this subject in connection with the proposed Federal Trade 
Reg u l a t i o n  Rule. It is our understanding that hearings on this 
subject will being on or about April 15 of this year. I am sure 
that you will be able to obtain further information on these matters 
by contacting the h e a ring examiner who is to conduct these hearings 
throughout the country, Mr. Jack Kahn, whose number in Washington 
is 202 724 1152. You might also be interested in discussing the 
area with the staff of the FTC who conducted these investigations. 
Arthur Angel, Esq. is the primary staff attorney on this project, 
his number is 202 523 3871. If he is not available, you might also 
talk to W i l liam Golden who participated . ensively in the project 
(202 52.3 3171).

We are hopeful that we have been able to demonstrate that it is 
possible that the interest of the consumers may not be protected by 
the proposed House Bill 509. I would also hope that we have brought 
to your attention the fact that this area is being extensively 
covered in connection with the FTC hearings, the results of which 
may be very helpful to you in evolving legislation in this area. It 
would be our recommendation that perhaps it would be worthwhile for 
your Committee to table this proposed House Bill until such time as 
it could obtain the benefits of the results of this investigation 
and the proposals which no doubt will be forthcoming as a result. 
Alaska might then be in the forefront of enacting legislation which 
in fact would be in the best interests of the consumer in one of the 
most important areas of our day to day life, rather than enacting 
legislation which is probably intended to restrict the marketplace 
rather than to benefit the consumer.

I enjoyed our conversation the other day and would be extremely 
w i l l i n g  to provide you with any further information or comments you 
may desire. Please feel free to contact us at any time.
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In the event I should not be available, my associate Lawrence 
Robins is extremely conversant with these areas and could no doubt 

be helpful.

Very truly yours,

LAPIN, PANICHI & LEVINE, LTD.

Harvey I. Lapin

HIL:cb 

encs

cc: The Honorable Representative Robert Bradly



PRE-NEED MERCHANDISE AND SERVICES TRUST FUND

Section 1. D e f initions.

),

As used in this Act:

(a) "Agent" means an individual authorized by

a seller to offer, or sell or solicit the purchase of 

a pre-need contract on behalf of the seller.

(b) "Beneficiary" means the person for whose 

benefit funeral and/or cemetery merchandise or services 

are furnished or performed pursuant to a pre-need 

contract, whether it be the buyer of such a contract

or someone else designated by the buyer.

(c) "Buyer" means the purchaser of a pre-need 

c o n t r a c t .

(d) "Cemetery Company" means any individual, 

partnership, corporation or association, owning or 

controlling cemetery lands or property and engaged 

in the operation of cemetery business in this state.

(e) "Cemetery merchandise" means those items 

normally supplied by a cemetery company under a 

pre-need contract, including urns, vases, grave liners, 

burial vaults, crypts, memorial bases, and other 

similar merchandise, but does not include the sale

of interment, entombment or inurnment space.

(f) "Cemetery services" means those services 

normally performed by a cemetery company under a p r e ­

need contract for the opening and closing of graves, 

crypts and niches, foundation installation, and 

other services in relation thereto.

(g) "Department" means the Department of Commerce.
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(h) "Funeral establishment" means any individual 

partnership, corporation or association owning or 

controlling a properly licensed funeral home engaged 

in operation in this state.

(i) "Funeral merchandise" means those items 

normally supplied by a funeral establishment under a 

pre-need contract, including caskets, burial vaults, 

clothing and other similar merchandise.

(j) "Funeral services" means those services 

normally performed by a funeral establishment under 

a pre-need contract, for funeral services.

(k) "Person" includes natural persons, part n e r ­

ships, firms, associations, and corporations residing 

in or doing business in this State.

(1) "Pre-need contract" means a contract for 

the purchase of funeral and/or cemetery merchandise 

or services to be furnished or performed at a future 

date for a specific consideration which is paid in 

advance by one or more payments in one sum or by 

installment payments.

(m) "Seller" means any person selling a pre-need 

c o n t r a c t .

(n) "Trust fund" means funds deposited with a 

trustee by a seller pursuant to a pre-need contract.

(o) "Trustee" means any state or national bank, 

trust company, or federally insured savings and loan 

association authorized to transact such business in 

the State of Alaska, and designated as trustee of 

the trust fund in a pre-need contract.

Section 2 . A p p l i c a t i o n .

Except as hereinafter provided, no person or other legal 

entity shall, directly or indirectly, solicit or enter into a p r e ­

need contract for the sale of funeral and/or cemetery merchandise 

or services which may be used in connection with the final dispo­

sition, burial or commemoration of the memory of a deceased human

- 2 -



being if delivery of the funeral and/or cemetery merchandise 

or services thereunder is to be made at an uncertain future date, 

such as at death, or more than one hundred and twenty (120) 

days after receipt of the final payment under such pre-need 

c o n t r a c t .

Section 3. Seller's Certificate of A u t h o r i t y :

Application Contents; Supporting Documents; F e e .

(a) No person shall sell pre-need contracts 

without first obtaining a certificate of authority 

from the Department as hereinafter provided.

(b) The proposed seller cr appropriate corporate 

officer of the seller shall make application in writing

to the Department for a seller's certificate of authority, 

s h o w i n g :

(1) The proposed seller's name and address

and his occupation during the preceding five (5) 

y e a r s ;

(2) The name and address of the proposed .trustee;

3) The names and addresses of the proposed

performers, specifying what particular services, 

supplies and equipment each performer is to 

furnish under the proposed pre-need contract; and

(4) Such other pertinent information as the 

Department may reasonably require.

(c) The application shall be accompanied by:

(1) The applicant's fingerprints on a form

furnished by the Department;

(2) A copy of the proposed trust agreement and

a written statement signed by an authorized officer 

of the proposed trustee to the effect that the p r o ­

posed trustee understands the nature of the proposed 

trust fund account and accepts it;

- 3 -
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(3) A copy of each contract or understanding, 

existing or proposed, between the seller and p e r ­

formers relating to the proposed pre-need contract 

or items to be supplied under it;

(4) A copy of each document relating to the 

proposed seller, trustee, trust, or pre-need contract, 

as may be required by the Department; and

(5) A fee of twenty-five ($25.00) dollars, 

no part of which is refundable.

Section 4. Seller's Certificate of A u t h o r i t y :

Issuance; d e n i a l .

(a) If the Department finds that the application 

is complete, that the seller is in compliance w ’th all 

requirements therefor, that the applicant otherwise 

qualifies under the provisions of this chapter, and 

upon satisfactory evidence that a funeral and/or 

cemetery merchandise and service trust fund has been 

established, he shall issue a seller's certificate

of authority to the applicant.

(b) The Department shall refuse to issue a seller's 

certificate of authority to any applicant who does not 

comply with or otherwise meet the requirements of this 

chapter. Upon such refusal, the Department shall give 

written notice thereof to the applicant setting foi th 

the reasons for such r e f u s a l .

Section 5. Seller's Certificate of A u t h o r i t y :

Expiration; Renewal; Renewal F e e .

(a) Each seller's certificate of authority issued 

pursuant to this chapter shall expire at midnight on 

April 30 next following its date of issuance.

(b) The Department may renew from the seller, 

accompanied by a renewal fee of twenty-five ($25.00) 

dollars, if he finds that the seller is, at that time, in 

compliance with all applicable provisions of this chapter.
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Section 6. Seller's Certificate of A u t h o r i t y :
Revocation; Sus p e n s i o n .

(a) After giving written notice of charges to the 

to the seller, not less than thirty (30) days in advance 

of hearing, the Department may, after hearing, revoke 

the seller's certificate of authority if the seller:

(1) Obtained his certificate of authority 

through misrepresentation or concealment of a 

material fact;

(2) Is no longer qualified for such 

certificate of authority; or

(3) Violates any provision of this chapter 

or any lawful order or rule or regulation of the 

D e p a r t m e n t .

(b) If a seller is found guilty under paragraph

(3) of subsection (a), the Department may, in lieu of 

revocation, suspend his seller's certificate of 

authority for a period not to exceed ninety (90) days.

Section 7. Surety Bond.

(a) Prior to the issuance of a certificate of 

authority to a seller, the seller shall post with the Depart­

ment and thereafter maintain in foce a bond in the 

principal sum of fifty thousand ($50,000.00) dollars

issued by an authorized corporate surety in favor of the 

State of Alaska, or a deposit made up of cash or negotiable 

securities. If a deposit is made in lieu of a bond, the 

deposit shall at all times have a market value of not 

less than the amount of the bond required by the 

D e p artment.

(b) In lieu of posting the entire amount of the 

bond or deposit required under subsection ( a ) , the 

Department may approve the posting of a bond or deposit 

in the amount of five thousand ($5,000.00) dollars or
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multiple thereof, not to exceed fifty thousand ($50,000.00) 

dollars, if he finds that the circumstances and status 

of the applicant's business do not immediately warrant 

the posting of a bond or the full amount of the bond or 

deposit for the purposes provided in subsection (c).

If less than the amount of the bond or deposit is posted 

by the applicant, the Department may require him to 

post an additional bond or deposit of five thousand 

($5,000.00) dollars or multiple thereof each following 

year until the required maximum of fifty thousand ($50,000.00) 

dollars is met. The Department may require a quarterly 

report if no bond is required.

(c) The bond or deposit shall be held for 

the benefit of buyers of pre-need contracts and

other persons as their interests rnay appear, who may be 

damaged by misuse or diversion of moneys by the seller or 

his agents, or to satisfy any judgments against the seller 

for failure to perform a pre-need contract. The aggregate 

liability of the surety for all breaches of the 

conditions of the bond shall, in no event, exceed the sum 

of such bond. The surety on the bond shall have the right 

to cancel such bond upon giving sixty (60) days' notice 

to the superintendent and thereafter shall be relieved 

of liability for any breach of condition occuring after 

the effect date of such cancellation.

(d) The Department:

(1) Shall release the bond or deposit after 

the seller has ceased doing business as such and 

the Department is satisfied of the nonexistence of 

any obligation or liability of the seller which the 

the bond or deposit was held; or

(2) May reduce the bond or deposit in five 

thousand ($5,000.00) dollar increments if he finds 

that the circumstances and status of the applicant's 

business warrant such reduction.
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(a) It is unlawful for any person to solicit the sale 

of pre-need funeral and/or cemetery merchandise and service

contracts in this State on behalf or a seller unless he 

holds a valid Agent's license issued by the Department.

(b) This section does not apply to a seller who 

is an individual holding a valid seller's certificate 

of authority.

Section 9. Agent's L i c e n s e : Application; F e e .

(a) To qualify for an agent's license, the applicant 

shall execute and fi]e a written application with the 

Department on forms furnished by the Department.

(b) The application shall:

(1) Require information concerning the 

applicant's identity, address, personal background 

and business, professional or work history;

(2) Contain such other pertinent information 

as the Department may require.

(3) Be accompanied by a filing and license 

fee of five ($5.00) dollars, no part of which is 

ref u n d a b l e .

S e c t i o n  10. A g e n t ' s  L i c e n s e : I s s u a n c e ;  T e m p o r a r y  P e r m i t s .

(a) If the Department finds that the application 

is complete after all investigation not to exceed thirty 

(30) days, it shall issue at the request of the holder 

of a valid seller's certificate of authority an agent's 

license to the applicant.

Section 8. Agent's License: Requirement; Exception.
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(b) An applicant for an agent's license may 

receive a temporary agent's permit, for a period of not 

to exceed thirty (30) days, at the request of a holder 

of a valid seller's certificate of authority, provided 

that each sales agreement sold by a temporary agent shall 

be cosigned by a licensed agent of a valid seller's 

certificate of authority.

Section 11. Agent's License: E x p i r a t i o n ; Renewal; Renewal 
Fee; V o i d i n g .

(a) Each agent's license issued pursuant to this 

chapter shall expire at midnight April 30 next following 

its date of issuance.

(b) An agent's license may be renewed at the 

request of the holder of a valid seller's certificate of 

authority upon filing a written request for renewal 

accompanied by a five ($5.00) dollar renewal fee.

(c) An agent's license becomes void unless he is 

employed by a holder of a valid seller's certificate of 

aut h o r i t y .

Section 12. Pre-Need Contrac t s : C o n t e n t ;_________
Entire A g r e e m e n t ; Rescissi o n .

(a) All pre-need contract forms offered or sold 

in this State shall contain:

(1) The names and addresses of the seller, 

buyer, beneficiary, and trustee;

(2) A clear and unambiguous statement of the 

services and merchandise to be supplied and by whom;

(3) The purchase price of each item of supply 

or service and how payable;

(4) The date and place of execution;
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(5) The full percentage of sales commission 

to be retained by the seller;

(6) The seller's or his agent's signature on 

the original contract and his identification by 

name and title on any duplicate copy of such 

contract given to the buyer;

(7) A provision in 10-point boldface type 

or larger, stating in substance that the buyer 

shall be permitted to return the contract within 

ten (10) days of its delivery to the buyer and to 

have the full purchase price or amount paid thereon 

refunded if the buyer is not satisfied with it

for any reason;

(8) In print on its face sheet, in 10-point 

boldface type or larger, a notice stating, "This is 

not an insurance contract."; and

(9) Other reasonable and appropriate 

p r o v i s i o n s .

(b) The written contract, when signed, shall 

constitute the entire agreement between the parties 

relative to its subject matter. All obligations of 

both parties shall be fixed, and enforceable by the 

other parties to the contract.

(c) Any provision in a written contract that 

allows the seller to escalate the purchase price due

to inflation or rising costs or otherwise shall be void, 

and of no force and effect unless the buyer is furnished 

at least six months prior to performance of a pre-need 

contract with written notice by the seller of his 

intention to escalate and the amount of the escalation 

does not exceed an amount sufficient to cover extra­

ordinary cost increases in excess of the normal cost 

of living increases experienced by the seller. Such 

notice of escalation shall be effective five (5) days
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(d) If the buyer, pursuant to the provision r e ­

required by paragraph (7) of subsection ( a ) , returns 

the contract to the seller at its branch or home 

office or to the agent through w h o m  it was purchased, 

the contract shall be void from the beginning and the 

parties shall be returned to the same position they 

occupied before the contract was entered into.

Section 13. Pre-Heed Contracts: Approval; Disapproval

(a) A seller shall not offer, sell or deliver 

in this State any pre-need cemetery contract unless 

the form of such contract has been filed with and 

approved in writing by the Department.

(b) The Department shall disapprove any such 

form of contract which he f i n d s :

(1) Printed or reproduced in such a manner 

as to be substantially illegible in whole or

in part;

(2) Contains ambiguous or misleading 

provisions, clauses or titles.

(3) Does not comply or is inconsistent 

with any applicable requirement of this chapter; 

or

(4) For other good cause shown.

(c) No amendment or modification of any such form 

shall be made unless the amendment or modification has 

been filed with and approved in writing by the 

D e p artment.

(d) Each filing is subject to a waiting period of 

up to thirty (30) days before it becomes effective.

after receipt thereof by the buyer.
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(e) A filing shall be deemed to meet the require­

ments of this chapter unless disapproved by the Department 

within the waiting period or any extension thereof.

Section 14. Pre-Need Contracts: Credit Life__________
Insurance.

The seller may make available to buyers, under deferred 

payment, pre-need contracts for credit life insurance on a 

form and terms filed with and approved by the Department. The buyer 

must be provided with a certificate of such credit insurance as 

otherwise required by the Department.
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Section 15. Funeral and/or cemetery merchandise and service 

trust fund: Payments to trust; amounts required; administ r a t i o n ;

duty of c a r e .

(a) Any cemetery company, funeral establishment or 

other seller entering into a pre-need contract wherein the 

delivery of the funeral and/or cemetery merchandise or 

services is to be made at an uncertain future date, such 

as death, or more than one hundred twenty (120) days 

after receipt of the final payment under such contract 

shall deposit into a trust fund established for that 

purpose fifty percent (50%) of the gross receipts, less 

sales taxes, for the sales of such funeral and/or cemetery 

merchandise or services. Upon proper certification of 

costs to the Department, any cemetery company, funeral 

establishment or other seller with the written approval

of the Department may deposit into the trust fund an 

amount comprising one hundred and ten percent (110%) of 

such cost in lieu of the fifty percent (50%) requirement.

(b) Each deposit herein required shall be paid into 

the trust fund so established within twenty (20) days 

after the close of the month of receipt from the buyer

by the cemetery company, funeral establishment or other 

seller, except that the entire amount required to be d e ­

posited based upon the sales price, less sales taxes, shall 

be so deposited in trust within seven (7) years from the 

date of the original sale, regardless of whether or 

not all amounts due therefor shall have actually been 

p a i d .

(c) The trust fund shall be administered by a trustee 

in accordance with a written trust instrument.

(d) The trustee shall, with respect to such trust 

funds, exercise the judgment and care under the circumstances 

then prevailing, which men of prudence, discretion and 

intelligence exercise in the management of their own 

affairs, not in regard to speculation, but in regard

to the permanent disposition of their funds, considering



the probable income as well as the probable safety 

of their capital; provided however that the cemetery 

company, funeral establishment or other seller may 

appoint an individual or committee of two or more 

individuals to act in an advisory capacity with the 

trustee in the investment of the trust fund and that 

the cemetery company, funeral establishment, or other 

seller wTith the consent of the Department, may change 

the trustee of the trust fund. Within the limitations 

of such standards, and subject to any express provision 

or limitation contained in any particular trust 

instrument, a trustee is only authorized to acquire 

and retain fixed investments specifically including, 

but not limited to, certificates of deposits, bonds, 

debentures and other corporate obligations, which men 

of prudence, discretion and intelligence acquire or 

retain for their own account.

(e) Each deposit into any such trust fund shall 

be identified by the cemetery company, funeral 

establishment or other seller by furnishing the 

trustee and the buyer with the name of the buyer, the 

amount of the retail sales price, and the amount of 

money required to be deposited, together with a copy 

of the contract of sale. The cemetery company, funeral 

establishment or other seller shall allocate to each 

separate account its share of the total income earned 

in each calendar year, based upon the proportion that 

the principal balance in each said account bears to the 

total principal balances in all such accounts. For 

this purpose each deposit made before June thirtieth 

of each year shall be considered as having been made 

on the first day of the year, but deposits made after 

June thirtieth shall not participate in the distribution 

of income earned during that calendar year. The 

trustee may commingle the deposits in such trust fund 

for purposes of the management thereof and the invest-
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raent of funds therein. Annually, the trustee shall 

advise the cemetery company, funeral establishment 

or other seller of the amount of income received by 

the whole f u n’ for that calendar year. The cemetery 

company, funeral establishment or other seller shall 

keep detailed records of the amount of money deposited 

from time to time.
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(f) In the administration of the trust fund, the 

trustee shall be liable only for bad faith and wanton 

negligence, and shall be entitled to rely upon advice 

of independent counsel; and upon doing so in good faith, 

such trustee shall have no liability for such acts or 

a c t i o n s .

Section 16. Funeral and/or cemetery merchandise and service 

trust fund: Withdrawals from trust; inability of seller to p e r f o r m ;

defa u lt of b u y e r .

(a) The funds shall be held in trust both as to

principal and income earned thereon, and shall remain

intact, except that the costs of operation of the trust 

may be deducted from the income earned thereon, until 

delivery of the merchandise is made or the services are 

performed by the cemetery company, funeral establishment or 

other seller or until the death of the beneficiary. Upon 

delivery of said merchandise or performance of the services, 

the cemetery company, funeral establishment or other 

seller shall certify such delivery or performance to the 

trustee and the amount of money plus income on deposit 

with trustee to the credit of that particular contract.

Upon such certification, or in case of death prior to such 

certification, and upon submission of a certified copy

of a death certificate, the amount of money on deposit 

to the credit of each particular contract, including

principal and income earned thereon, shall be forthwith

paid to the cemetery company, funeral establishment or 

other seller. The trustee may rely upon all such certifi­

cations herein required to be made and shall not be liable 

to anyone for such reliance.

(b) If for any reason a cemetery company, funeral

establishment or other seller that has entered into a

contract for the sale of funeral and/or cemetery merchandise

or services and has made the deposit into the trust fund

as herein required to be made cannot or does not provide 

the funeral and/or cemetery merchandise
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or perform the services called for by the contract within 

a reasonable time after request in writing to do so, the 

buyer or his heirs or assigns or duly authorized re p r e ­

sentative shall have the right to provide such funeral 

and/or cemetery merchandise or services, and, having done 

so, shall be entitled to receive the deposit to the 

credit of that particular contract. Written instructions 

to the trustee by the cemetery company, funeral establish­

ment or other seller directing the trustee to refund the 

amount of money on deposit, or an affidavit by either the 

buyer or one of his heirs or assigns or duly authorized 

representative, stating that the funeral and/or cemetery 

merchandise or services were not provided, shall be suffi­

cient authority for the trustee to make refund of the funds 

on deposit to the person submitting the affidavit. The 

trustee shall not be held responsible for any such 

refunds made on account of the cemetery company's, funeral 

establishment's, or other seller's written .direction or 

an affidavit submitted in accord with this section.

However, nothing herein contained shall relieve the 

cemetery company, funeral establishment or other seller 

from any liability for non-performance of the contract terms.

(c) If the cemetery authority or other seller 

cannot deliver the funeral and/or cemetery merchandise sold 

because of a national emergency, the provisions of sub­

section (b) shall be suspended for the duration of said 

emergency and for fifteen days following the termina­

tion thereof.

(d) If the buyer defaults in making payments, the 

cemetery company, funeral establishment or other seller 

shall have the right to cancel the contract and to withdraw 

from the trust fund the entire balance to the credit of

the defaulting b u y e r’s account as liquidating damages. In 

such event, the trustee shall deliver said balance to
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the c e m e t e r y  company, f u n eral e s t a b l i s h m e n t  or other 

s e l l e r  u p o n  its certif ication, and u p o n  r e c e i v i n g  said 

c e r t i f i c a t i o n  the trustee m a y  r e l y  t h e r e o n  and shall 

n o t  be liable to anyone for such reliance.

S e c t i o n  17. Funeral a n d /or c e m e t e r y  m e r c h a n d i s e  and 

s e r v i c e  trust fund: P a y m e n t s  to purchaser;  change of d o m i c i l e .

If a fter final p a yme nt a b u y e r  m o v e s  his domicile to

a poi nt that m a k e s  d e l i v e r y  of the funeral and/or cemetery

m e r c h a n d i s e  or services i m p o s s i b l e  or impractical, the trustee 

shall r e f u n d  to the b u y e r  the p r i n c i p a l  a mount  of m o n e y  on 

d e p o s i t  to the c redit of that p a r t i c u l a r  contract, i n c l uding the 

income e a r n e d  thereon. In the event that the amount r e f unded 

h e r e u n d e r  is less than sevent y - f i v e  (757o) p e r c e n t  of the principal 

amount p a i d  by b u y e r  un der the terms of the p r e -need contract 

then s eller shall pay to b u y e r  the d i f f e r e n c e  b e t w e e n  the amount 

r e f u n d e d  and s e v e n t y - f i v e  (757o) percent.

S e c t i o n  1 8 . Trust funds exempt from attachment, other

p r o c e s s .

In the absence o f  fraud all trust funds held or

i n v e s t e d  in a c c o r d a n c e  w i t h  the p r o v i s i o n s  of this c h a p t e r  are

not liable to attachment, g a r n i s h m e n t  or o t h e r  process, or to be 

seized, taken, a p p r o p r i a t e d  or a p p l i e d  to pay any debt or liability 

of the seller, b u y e r  or b e n e f i c i a r y  by any legal or equitabl e 

p r o c e s s  or by o p e r a t i o n  of law.

S e c t i o n  19. Records and reports of sellers, t r u s t e e s .

(a) E v e r y  s eller shall keep accurate accounts, 

books and records o f  all transactions, copies of all 

agreements, dates and amounts of p a y ments made and 

accepted, the names and addresses of the c o n t r a c t i n g 

parties, the persons for w h o s e  b e n e f i t  such funds are 

a c c e p t e d  and the names of the d e positor ies in w h i c h  

such funds are deposited. Ev ery trustee h a n d l i n g  

trust funds u n d e r  the p r o v i s i o n s  o f  this c h a p t e r  shall
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file w i t h  the D epart m e n t  quarterly, a f i n a n c i a l 

statem ent for each trust a c coun t r e q u i r e d  to be 

m a i n t a i n e d  b y  the seller, on forms p r e s c r i b e d  and 

a d o p t e d  by the Department. E v e r y  annual report 

shall be a c c o m p a n i e d  by a fee of $10. If such 

statem ent is not r e c e i v e d  by the D e p a r t m e n t  as 

r e q u i r e d  he may, aft er g i v i n g  10 days' notice, 

revoke the seller's c e r t i f i c a t e  of authority.
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(b) The seller shall keep w i t h i n  this state, at the 

address shorn u p o n  the ce rtificate of authority, 

co m pl ete records of all transactions u n d e r  his 

c e r t i f i c a t e  of authority. Such records and the affairs 

of the seller shall be subject to audit and e x a m i n a t i o n  

by the Depar t m e n t  at any reasonabl e time.

(c) The seller shall keep such reco rds for a period 

of not less than 5 years after the comp le t i o n  of all 

transactions to w h i c h  they relate.

S e c t i o n 20. N o n w a iver o f provisions; r e t r o a c t i v e

e f f e c t; p e n a l t i e s .

(a) Any p r o v i s i o n  of any contract for the sale of 

personal p r o p e r t y  or the performa nce of services 

herein c o n t e m p l a t e d  which waives any of the p r o­

vis ions of this c h a p t e r  shall be void.

(b) A n y t h i n g  h e r e i n  to the c o n trary n o t w i t h s t a n d i n g ,  

the p r o v i s i o n s  of this c h apte r shall apply only to 

contracts that are entered into subsequent to Jul y 31, 1974,

(c} Any c e m e t e r y  company, funeral e s t a b l i s h m e n t  or 

other entit y , a s  d e fined in this chapter, failing to m a k e  

the r e q u i r e d  depos its to the trust fund or o t h e r w i s e  

v i o l a t i n g  the p r ovisions of this chapter shall be g u i l t y  of 

a misdemeanor, p u n i s h a b l e  by fine of not less than two 

hundred dollars or more than one thousand dollars, or 

by i m p r i s o n m e n t  of not less than thirty days n o v more 

than one year, or both, and each v i o l a t i o n  of this chapter 

shall c o n s t i t u t e  a separate offense.
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FEDERAL TR A D E  COMMISSION

Seattle Regional Office 
28th Floor Federal Building 
915 Second Avenue 
Seattle, Washington 98174 
(206) 442-4655

Fe b ru ary 11, 1976

Re p r esenta tive Bob B r a d l e y  r
Chairman, House Co mme r c e  C *
Po u c h  V
Juneau, A l a s k a  99811

Dear R e p r esen tative Bradley:

In c onnec tion w i t h  the h e a r i n g  on substitute bill 509 to be 
held on Friday, F e b r u a r y  13, this office w o u l d  like to 
respec t f u l l y  submit some comments, in r e gard to b o t h  the 
overall p h i l o s o p h y  of this legislation  and on specific 
provisions of the p r o p o s e d  bill. We are sorry we are unable 
to be in J u n e a u  in p e r s o n  so as to facilitate a dialogue, 
but we w a n t  you to have our thoughts nonetheless.

Since the bill sets up a n e w  licensing pr ovision for funeral 
directors, a basic inquiry is, should such licensing be 
instituted at all, in v i e w  of its increased cost to the tax 
payer and basic restr i c t i v e n e s s  in denying access to the 
profes s i o n  to some people. This letter is not a d d r e s s e d  to 
embalmer licensing.

It could be strongly argued that funeral directors (as 
opposed to embalmers) are n o t  so unique and s pe cialized w i t h  
regard to their required skills that licensing of the funeral 
direction function is n e c e s s a r y  in the public interest. A  
good funeral director is b a s i c a l l y  a good a d m inistrator  who 
has k n o w ledge of his b u s iness and how to operate it the same 
as the operator of other business establishments selling 
goods and services.

An important p oint in c o n n e c t i o n  w i t h  the quest ion of w h e t h e r  
there is a n e e d  for licen s i n g  is w h e t h e r  other, less r e s t r i c­
tive methods, will not b e  e q ual ly as effective. The answer

N e e d  for Licensing
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is that it appears that the o n l y  substa ntive inhibitor y 
provis i o n s  of the bill w h i c h  are e i ther (1) n o t  already  
c o v e r e d  b y  e x i st ing state law (such as false or m i s l e a d i n g  
adver t i s i n g  —  see A l a s k a ' s  "Litt le FTC Act" a d m i n i s t e r e d  by 
the A t t o r n e y  Gener al and local officials) or (2) not r e l a t e d 
to the o b t a ining of a license, are certain provi s i o n s  in 
8.42.090. If the p r o b l e m  lies in the n e e d  to p r o h i b i t  some 
of these activitie s (a few of w h i c h  w i l l  be c o m m en ted u p o n  
later in further d e t a i l ) , a l a w  could be p a s s e d  p r o h i b i t i n g  
funeral directors from e n g a g i n g  in these pra ctices and 
r e n d e r i n g  t h e m  subject to a civil suit by the A t t o r n e y  
G e n e r a l  and/or local officials to e n join them from e n g aging  
in a n y  such practices.

We n o t e  that there is a g r a n d f a t h e r  clause in the legislation. 
This, of course, raises a q u e s t i o n  as to w h e t h e r  there are 
cu r r ently pra ctices b e i n g  engaged in w h i c h  call for licensing 
legislation. If such is the case, all chose engag ing in 
such prac tices w i l l  n e v e r t h e l e s s  a u t o m a t i c a l l y  receive 
licenses. If practi ces w h i c h  w o u l d  be v i o l ative of the bill 
are n o t  b e i n g  e n g a g e d  in, a q u e s t i o n  is raised as to w h e t h e r  
there is a n e e d  for the bill.

Permits to Operate F u nera l Home

Perhaps  it is also a p p r o p r i a t e  to raise the questi on as to 
w h y  a separate funeral h o m e  p e r m i t  is n e c e s s a r y  in a d d i t i o n  
to a licensing provision. This seems to be "dual licensing" 
and u n d u l y  restrictive.

Ad v e r t i s i n g  a n d  S o li citation

Subsections 8, 9 and 10 of 8.42.090 are all directed at the 
p a y ment of m o n e y  and p erso n a l  solicita tion in order to 
obtain  funeral business. W h e t h e r  these provisions are 
contained in a licensing statute, or set up separately  as 
outline d above, w e  feel that they should be amended to m a k e  
clear that their p u rpose does not p e r t a i n  to any type of 
advertising. For instance, if p e r sonal solicitation b y  a 
licensee or his employee is meant, the statute should be 
w r i t t e n  to encompass only p e r sonal  solicitation by direct or 
telephone contact. In c o n n e c t i o n  w i t h  subsection 8, is the 
p hrase "general a d vertising" to be interpreted as an opposite 
of "specific" advertising, such as price advertising or other 
specific references? If so, it should be amended to make  
clear that all a d v e r t i s i n g  is permitted.
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Subsec tion 10 is w r i t t e n  so b r o a d l y  as to b e  e a s i l y  i n t e r p r e t e d  
as an a d v e r t i s i n g  prohibition. If it is intended to p r o h i b i t  
payments for "leads" or referrals, it should be m o r e  n a r r o w l y  
drafted to r e f l e c t  that intent.

Price Disclosure

As y o u  know, the Federal Trade C om mission has p r o p o s e d  a 
trade r e g u l a t i o n  rule on funeral industry practices, a copy 
o£ which is enclosed. It m a y  serve as a guide to y o u  in 
c onsidering  provisions of your p r o p o s e d  legislation, w h e r e  
applicable, and m a y  suggest other areas w h e r e  state l e g i s l a­
tion w o u l d  b e  appropriate.

In r e f e r e n c e  to A r t i c l e  4, FUNERALS, Section 45.45.120 
Disclosu re of Costs, w e  suggest co nsideration  of the itemized 
components of a funeral listed in Section 453.5(e) and (f) 
of the p r o p o s e d  FTC rule. Subsection (e) requires price 
information to be itemized for p eo ple w h o  inquire about 
arrangements and prices prior to any agreement, and subsection 
(f) requires itemization of the invoice after services have 
been p e r f o r m e d  b y  a funeral home. The specific itemiz a t i o n  
of services and m e r c h a n d i s e  in the p r o p o s e d  rule w i l l  give 
consumers m e a n i n g f u l  price informati on w i t h o u t  b u r d e n i n g  
them or funeral homes w i t h  too m a n y  categories.

The p u rp ose of itemization is n o t  only to give u seful i n f o r­
mation to consumers but to remedy several interr e l a t e d  price 
abuses that have been identified in the course of investigation 
by FTC staff. One abuse is the tying of the p u r c h a s e  of the 
casket to other services. The standard adult funeral is 
often sold as a "package", and the price is determ i n e d  by 
the choice of the casket. The services and m e r c h a n d i s e  
p r o v i d e d  are the same from one standard adult funeral to 
another. M a n y  consumers believe that by p u r c h a s i n g  a more 
elaborate (and expensive) casket, they w i l l  r e c eive increase d 
services from  the funeral home staff and increased use of 
the funeral home's facilities for the "package" price. FTC 
staff has found that this is usually not the case. Our 
conclusi on is that the price of the casket should s p ecifically  
be ite mized separately from other m e r c h a n d i s e  and services.

Itemized price disclosures will serve to give consumers the 
prices of the components of a funeral and w i l l  be more 
u seful to consumers as a shopping tool if cost disclosures 
can be r e c e i v e d  prior to signing a contract. Itemized price
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disclosu res can be m o r e  econo m i c a l  to consumers if services 
and m e r c h a n d i s e  n o t  s e l ected can be declined. We w o u l d  
support a p r o v i s i o n  in the p r o p o s e d  bill w h i c h  w o u l d  allow 
u n w a n t e d  services and m e r c h a n d i s e  to be d e c lined for w h i c h  
consumers c ould then r e c eive a commensu rate discount. Such 
itemize d i n f o r m a t i o n  w i l l  a l l o w  p rospe c t i v e  customers to 
ma k e  p r i c e / v a l u e  considera tions for the services and m e r c h a n­
dise they choose, if c o u p l e d  w i t h  the right to decline 
u n w a n t e d  components.

We b e l i e v e  that the c a t egory  divisions de scribed in subsection 
4 5.45.120 of p r o p o s e d  b i l l  509 are too b r o a d  to prevent 
tying arrangements  as d e s c ribed above and w i l l  not be n e a r l y  
as h e l p f u l  to consumers as m o r e  complete p r ice disclosures. 
" Consumers" includes those w h o  w a n t  to comparison  shop 
"before n e e d "  as w e l l  as to u n d e r s t a n d  w h a t  they bought "at 
n eed."

W h i l e  it is c o m m e n d a t o r y  for the state of A l a s k a  to pass 
consumer p r o t e c t i o n  legislation, this office feels that each 
r e q uest for n e w  licensing should be v e r y  closely  examined to 
determine w h e t h e r  it, on balance, really serves the public 
interest i n  com pa r i s o n  w i t h  other less r estric tive ways for 
achieving the same, or s u b stant ially the same, purpose. No
p r o f e s s i o n  or group has a right to be licensed by the state
in order to enhance its dignity or prestige. Since licensing 
is, as stated, i nherently r e s t r i c t i v e  in n a t u r e  and tends to 
r e duc e competition, an element fundamental to the A m e r i c a n  
marketplace, the h a r d  questions should be asked in each 
instance w h e n  licensing is proposed.

The foregoing expresses the views of the Seattle Regional
Office and n o t  n e c e s s a r i l y  those of the Federal Trade C o m m i s­
sion itself.

Sincerely y o u r s ,

Rachel G o o d i s m a n
Consumer P r o t e c t i o n  Specialist

A t t o r n e y

Enclosure
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FED ER A L  T R A D E  C O M M IS S IO N  
[  1 6  C F R  P a r t  4 5 3  ]

F U N E R A L  I N D U S T R Y  P R A C T IC E S  

T r a d e  R e g u l a t i o n  P r o c e e d in g

notice or Proceeding, Proposed Trade 
Regulation Rule, Statement of Reasoa 
for Proposed Rule, Invitation to Propose 
Issues of Pact for Consideration In Public 
Hearings, a nd  Invitation to C o m m e n t  on 
Proposed Rule.

Kotlce 13 hereby given that the Federal 
Trade Commission, pursuant to the F e d ­
eral Trade Commission Act, as amend ed  
15 U.S.C. 41, et seq, the provisions of 
Part I, Subpart B  of the Commission's 
procedures an d rules of practice, 16 C F R
1.7, et seq„ a nd  053 of Subchapter H. 
Chapter 5, Title 5 of the U.S. Code (Ad­
ministrative Procedure), lava Initiated a 
proceeding for the promulgation of a 
Trade Regulation Rule concerning F u ­
neral Industry Practices.

Accordingly, the Commission proposes 
the following Trade Regulation Rule and 

to a m e n d  subchapter D, Trade Regula­

tion Rules, Cluipter 1 of 16 C F R  by 

adding a n e w  Part -153 as follows:

PART 453—FUNF.RAL INDUSTRY 
PRACTICES

Si>n,

453 1 Dellnltlonii.
<163.2 Exp lo ita tive  practices.
453.3 M isrepresentations.
453.4 Merchandise and service selection.
453 6 Price disclosures.
463.G lnterferer.cn with the market,
463.7 Retontlon of documents.
Authority: Tho provision of this Part 463 

aro Issued under 38 S tilt. 717, a i am ended 
(15 U S .C .  41, f t  fioq ) .

§ 453.1 Definitions.
For the purpose of this port, Uie fol­

lowing terms and definitions shall apply:

(a) F u n eral service industry m ember. 
A  "funeral servico industry m e m b e r’’ Is 

any person, partnership or corporation, 

or any employee or agent thereof,

30901
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engaged In the business ol selling or 
offering for sale, directly to the public, 
funeral services and merchandise; of 
preparing deceased h u m a n  bodies for 
burial, cremation or other final disposi­
tion; or of conducting or arranging 
funerals.

(b) F u n e ra l services. “Funeral serv­
ices” consist of services performed lnci-

1 dent to: (1 ) the care a n d  preparation of 
deceased h u m a n  bodies for burial, 
cremation or other final disposition: (2). 
tho arrangement, supervision or conduct­
ing of the funeral ceremony and the final 
disposition of the deceased including, but 
not limited to, transporting the remains, 
securing necessary permits, embalming, 
ananglng for death notices a nd  other 
funeral-related Items.

(c) F u n e ra l m erchandise. "Funeral 
merchandise” consists of articles and 
supplies sold or offered lo r sale, directly 
to the public, or used by funeral dlreo-

1 tors Incident to: (1 ) the care a n d prep- 
[ aratlon of deceased h u m a n  bodies for 
burial cremation or other final disposi­
tion; (2) the arrangement, supervision or 
conducting of the funeral ceremony.

(d) Person, partn ership  or corpora­tion. T h e  term “person, partnership or 
corporation" refers to an y party, other 
than a state, over which the Federal 
Trade Commission has Jurisdiction, and 
m a y  include In appropriate circum­
stances, but is not limited to, Individuals, 
groups, organizations, trade associations, 
a n d  professional societies.

(e) Custom er. A  "customer'’ is any per­
son, association, or ther en -Ity w h o  pur­
chases, attempts t<> purcliase or seeks 
information regarding possible future 
purchase of funeral services and/or m e r ­
chandise. without Intention of resale.(1) Im m ediate crem ation. A n  "im­
mediate cremation” Is a disposition of 
h u m a n  remains which Includes reduction 
of the remains by a heating process a nd 
which does not Involve formal viewing 
or a  prior funeral ceremony with the 
body present.

(g) O uter in term en t receptacle. A n  
“outer Interment receptacle" Is any con­
tainer or enclosure which Is placed In the 
grave around the casket to protect the 
casket and/or to prevent the collapse of 
the grave Including, but not limited to, 
receptacles c o m m on ly  k n o w n  as burial 
vaults, grave boxes or grave liners.

(h) C a sk et. A  "casket" Is a rigid con­
tainer which Is designed for the encase­
m e n t  and burial of h u m a n  remains and 
which la usually constructed of w o o d  or 
metal, ornamented, a nd  lined with 
fabric.

(1) Su itab le  con tain er. A  "suitable 
container" Is any receptacle or enclosure 
other than a casket which is of sufficient 
strength to be used to hold a nd  transport 
h u m a n  remains including, but not lim­
ited to, cardboard, pressed-wood or c o m ­
position containers and canvas or opaque 
polyethylene pouches.

(j > C rem atory. "Crematory” refers to 
a n  establishment which reduces h u m a n  

remains by a heating process.

(k) Dc/acini7. "Defacing" consists of 
deliberate efforts to m a k e  merchandise
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commerce as "commerce'' Is defined In 
the Federal Trade Commission Act, It la 
an unfair or deceptive act or practice 
for any funeral service Industry m e m ­
ber:

(a) D isplay o f least expensive caskets. 
W h o s e  establishment contains one cr 
m o r e  casket selection rooms, to fan to 
display therein the three least expensive 
caskets offered for sale for use In adult 
funeral services, In the s am e  general 
m a n n e r  as other caskets are displayed. Provided. T ha t  If fewer than twelve (12) 
caskets are displayed, only one of the- 
three least expensive caskets must bo 
displayed.

(b) A vailab ility  of other colored cas­kets. T o  fall to inform customers, by 
m e a n s  of a  prominently displayed writ­
ten notice, that displayed caskets can be 
obtained in other colors, or to fail to pro­
vide caskets In other colors to customers 
w h o  so request, provided. T hat such cas­
kets In other colors can be obtained from 
regular commercial suppliers uoon twelve 
(12) hours notice.

(c) Interferen ce w ith customer's selec­tion  o f offered Items. (1 ) to represent, di­
rectly or Indirectly, orally, visually, or in 
writing, that any funeral merchandise or 
service Is offered for sale w h e n  such Is 
not a  bona fide offer to sell said product 
or service:

(2) T o  m a k e  representations, directly 
or Indirectly, orally, visually, or In writ­
ing, purporting to offer any funeral m e r ­
chandise or service for sale w h e n  the 
purpose of the representation Is not to 
sell the offered merchandise or service 
but to obtain leads or prospects for 'he 
sale of other funeral merchandise and/ 
or services at higher prices;

(3) T o  discourage the purchase, by 
customers, of any funeral merchandise 
or service which Is advertised or offered 
for sale by:

(1) Disparaging tho quality, appear­
ance or tnoteiulnesa of any such mer- 
clumdlse or service which is advertised 
or offered for sale;

(U) Suggesting that such merchandise 
or service Is not readily available or can 
only be obtained luter an appreciable 
delay, w h e n  such Is not the case;

(111) Defacing any merchandise car­
ried for sale; or

(4) T o  use any policy, sales plan, or 
me thod of compensation for salespersons 
which has the effect. In any inanr. r, or 
discouraging salespersons from selling, 
or hits the effect of penalizing salesper­
sons for selling, any funeral merchandise 
or service which is advertised or offered 
for solo.

(d) Disparagem ent of concern for 
price. T o  suggest, directly or by Implica­
tion, to any customer in any m an ne r 
t'.iat the customer’s expressed concern 
about prices, Inexpensive services or m e r ­
chandise or an expressed desire to save 
m o n e y  by the customer Is Improper, In­

appropriate or Indicative of a lack of 

respect or affection for the deceased.

S 4 5 3 .5  P r i c e  ilo c lo M ire s ,
In connection with the sale or offering 

for sale of funeral services and/o'* m e r ­

chandise to the public. In or affecting

V
co mmerce as "commerce” 13 defined In 
the Federal Trade Commission Act. It is 
a n  unfair or deceptive act or practice 
for any funeral service Industry member:

(a) Price Information over telephone. 
T o  fall to provide by telephone, upon 
customer request, accurate Information 
regarding the funeral service industry 
member's retail prices of funeral prod­
ucts and services. Including caskets, 
vaults, basic services and cremation serv­
ices, if offered.

(b) C a sk e t price list. (1) T o  fafi to 
furnish to each customer, before discus­
sion about caskets offered for sale or the 
customer's selection of a casket, a printed 
or typewritten document which lists. In 
ascending order of price, the prices of all 
caskets available for purchase without 
requiring special ordering by the custom­
er. together with sufficient Information 
about each casket to enable the customer 
to locate and Identify a casket a m o n g  the 
others on  display. T h e  document shall 
also bear a n  effective date for prices 
listed thereon.

(2) T o  fall to Include, on the printed 
or written list required by paragraph
(b)(1 ) of this section In clearly legible 
type, the following heading:

Casket Phick List yoR (Name ok Frxnut.
H o  MS)

L!st<><l below. In  order, uro the  prices of 
th e  caskets ottered by  this funeral home to ­
gether w ith  Inform ation to help  you locate 
and Identify  particu lar caskets which are 
displayed. I f  you uro Interested In  any of the 
caskets w h ich  uro Included on  th is lis t but 
am  n o t on  display, pleoee Inquire.

(3) T o  r e p r e s e n t  to  a c u s t o m e r  t h a t  
a  c a s k e t  o n  th e  l i s t  Is n o t  a v n lla b le , w h e n  
s u c h  Is  n o t  t h e  c a s e .

( c )  Display of casket prices. (1) to  
f a l l  to  d i s p l a y  p r o m in e n t ly  I n  o r  o n  th e  
c a s k e t s  o n  d is p l a y  t h e  p r ic e  o f  s u c h  c a s ­
k e t s  b y  c u r d , s ig n  o r  o t h e r  m e a n s .

(2 ) T o  f a l l  t o  d is p la y  p r o m in e n t ly  
p r i c e s  o n  a n y  c a s k e t  p h o t o g r a p h s  s h o w n  
to  c u s t o m e r s  a n d  o n  l in y  c a s k e t s  s h o w n  
to  c u s t o m e r s  In  d is p la y  r o o m s  m a i n ­
t a in e d  b y  c u s k e t  m a n u f a c t u r e r s  o r  w h o le ­
s a l e r s ,

( d )  V ault disclosure a n d  price list. (1 ) 
to fall to  f u r n i s h  to  c u s t o m e r s , at th e  
t im e  t h e y  a r e  s h o w n  o r  In f o r m e d  a s  to 
th e  a v a i l a b i l i t y  o f o u t e r  I n t e r m e n t  r e c e p ­
t a c le s , b e f o r e  b h ch  a  c u s t o m e r  h a s  m iu lo  
h is  o r  h e r  s e le c t io n , th e  f o llo w in g  p r in t e d  
o r  I ,  p e w  f i t  to n  n o t i c e :

Mums comoterles require th a t un outer 
enclOHure be placed around the casket In the 
grave, while others do not. W here  euch a  ro- 
qu lrenuuii * - i t can usually he Butaned 
by e l!her a  burial vau lt or a grave llnor, 
w hich  D u ually  loan expensive th an  a burial 
vault. O uter In term ent receptacles urn often 
cold by cemeteries aa well us by funeral 
homes, before M e e t in g  any other enelosura 
you may w ant to determ ine any applicable 
cem etery requirem ents a« well iui the offer­
ings of your cemetery and funeral home,

(2) T o  f a l l  to in c lu d e  o n  th e  p r in t e d  
s t a t e m e n t  r e q u i r e d  b y  p a r a g r a p h  (d ) (1) 
o f  t i l ls  .se c tio n , In  c l e a r l y  le g ib le  ty p e , th o  
p r i c e  f o r  e a c h  o u t e r  In t e r m e n t  r e c e p t a c le  
a v a ila b l e  f r o m  t h e  f u n e r a l  h o m o  f o r  p u r ­
c h a s e  b y  t h e  c u s t o m e r , t o g e t h e r  w it h  a  
b r i e f  d e s c r ip t i o n  o f e a c h  e n c lo s u r e , a n d

PROPOSED RULES
a n  effective date for the prices specifled-

(e) P rice  l i s t (1) T o  fail to furnish to 
each customer w h o  Inquires In person 
about the arrangement, purchase, and/ 
or prices of funeral goods or services, 
prior to any agreement on such arrange­
m e n t  or selection by the customer or to 
any customer w h o  by telephone or letter 
requests written price Information, a  
printed or typewritten price list, which, 
the customer m a y  retain, containing tha 
prices (either the retail charge or the 
price per hour, mile or other unit of c o m ­
putation) for at least each of the follow­
ing items:

(1) Transfer of remains to funeral 
home. t

(11) Embalming. . j
(Iii) Use of facilities for viewing. I
(lv) Use of facilities for funeral serv­

ice. I
(v) Casket (a notation that a separate 

casket price list will be provided before 
any sales presentation for caskets Is 
made). > i

(vi) Hearse.
(vil) Limousine.
(vill) Services of funeral director and 

staff.
(lx) Outer Interment receptacles ( if  

outer Interment receptacles are Bold, a  
notation that a separate outer interment 
receptacle price list will bo provided be­
fore any sales presentation for such Items 
Is made).Provided, however, that the list m a y  in­
clude total or package prices for a ny  
standard adult funeral sendee package
under $ ------------- T h o  Items covered
by any such single quoted price shall b« 
specified, but need not be separately 
priced. However. If a customer wishes to 
decline one or m or e Items, the price shall 
be reduced by at least the a m o u n t  of 
savings accruing to the funeral h o m e  
from the declination.

(2) T o  fall to Include, on  tho printed 
prico Hat specified In paragraph <o)(l» 
of this section, directly itbovo the price
ll.Hf.lngs, In clearly legible typo, tho fol­
lowing:

(I) T h e  name, address, a nd  telephone 
n u m b e r  of the funeral home;

(II) A n  affinitive date fop the price# 
listed thereon;

(III) T h o  statement "y o u  are free to 
select only those Items of service and 
merchandise you drain*. Y o u  will be 
charged for only those H e m s  you select. 
In some Instances, depending on tho cir­
cumstance# of death and/or the type of 
service you select, s o m e  additional serv- 
lri*s or merchandise m a y  i<ecomt* neces­
sary. If you are required to pay for cer­
tain service,# or merchandise you huvo 
nut selected, because they aro required 
by  other factors, a n  explanation shall 
be provided In wilting by the iuneral di­
rector on tho m e m o r a n d u m  of funeral 
services selected which you will receive."

tf) M e m o r a n d u m  of funeral service 
selected. < I > T o  fall to furnish to each 
customer making iuneral arrangements, 
on a written m e m o r a n d u m  of the funeral 
service selected, a list, In at least the fol­
lowing categories, of the services and 
merchandise selected by the customer 
together with a p r ic e  for euch Item:

39903
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M isrepresenting th e  preservative cap ab ili­

ties o l em balm ing , crskets, or outer In te r­
m e n t receptacles.
Falling to display Inexpensive caskets.
Displaying Inexpensive caskets In a m a n ­

ner which Is calculated to discourage their 
relection by customers.
■ Pvessuriag custom ers In to  purchasing h ig h - 
priced m erchandise and  services.

D isparagem ent of inexpensive m erchandise.
Sales p lans o r commission schemes w h ich  

penalize salespersons for selling  Inexpensive 
Ju n erals  w h ile  rewarding th em  for li lg h - 
prlced sales.

D isparaging a  consum er's in terest In  price 
considerations.

Refu sing  to  provide price Inform ation  over 
the  telephone.

A rran g ing  th e  casket selection room  so as 
to  confuse custom ers and  lend them  to  p u r­
chase more expensive caskets.

D isplaying caskets w ithout prices.
M islead ing custom ers about th e  necessity 

for bu ria l vau lts  and  falling  to  disclose the 
availab ility  of less expensive grave liners.

T y in g  together funeral products and serv­
ices and  refusing to  quota separate prices on 
com ponent item s or give discounts for de­
clin ed  Items.

Restric tin g  the availab ility  of low -cost 
funerals, pre-need  plans, a lternative  m ethods 
of disposition, and  m em orial society pro­
gram s.

L im itin g  the  availab ility  of price In fo rm a­
tion  th rough  restrictions on prico advertising.

T h a  Commission particularly desires 
analysis a nd  c o m m e n t  based 011 specific 
data and experience.

2, Is It necessary lor the Commission 
to specif" n  m a x i m u m  prico or formula 
for the >u'emat!on container required by 
5 453.2b;), to prevent funeral directors 
from charging excessive prices lor such 
alternative containers?

3. T o  w h a t  extent do existing state 
a nd  local laws permitting the practices 
rtherw.sfl declared unfair or deceptive by 
5 4!i3.2ui) a n d  5 453.2(b) of the proposed 
rule (ho., embalming without permission, 
obtaining custody of remains without 

authorization, refusing to release remains 

to the deceased's family) protect the 

public health, safety or welfare or serve 

other legitimate slate Interests? Should 
any of these requirements of state or 

local law be preempted?

•l. Does 5 463.3(d) abridge constitu­

tionally prelected speech? If so, by what

m e a n s  can the protective purposes of the 
provision be attained constitutionally?

5. Are the funeral price disclosure re­
quirements of § 453.5 necessitated by in­
adequate availability to consumers of 
price information? If so, Is this Inade­
quate availability the result of funeral 
directors' withholding of price informa­
tion? W o u l d  the price disclosures re­
quired by I 453.5 help consumers m a k e  
better-informed purchase decisions?

6. Will mandatory itemization of prices 
of funeral merchandise and services, as 
required by § 453.5(e) of the proposed 
role, benefit consumers in their selec­
tion of funeral merchandise and serv­
ices? Will the itemized m e m o r a n d u m  of 
funeral merchandise and services se­
lected. as required by § 453.5(f) of the 
proposed rule, benefit consumers? Please 
be specific. Are the categories of items 
which must be enumerated by 5 453.5 (e) 
ar.d (f) useful and appropriate? If not, 
w hat changes should be made?

7. Should the offering of low-cost pack­
age funerals be encouraged? Would 
Itemization preclude the offering of low- 
cost funerals? W o u l d  exempting the 
least expensive funerals from the Item­
ization requirements of § 453.5 (et and 
(ft prevent such a result? If so, what Is 
a reasonable dollar cut-off i*>lnt for ex­
empting such funerals from the Itemiza­
tion requirements of § 453.5 (e) a nd  (ft?
8. Are there additional funeral Indus­

try practices which should be addressed 
by this rule?

!). Should the coverage of this rule be 
expanded to Include unfair or deceptive 
practices used by Iuneral merchandise 
manufacturers, ceme! 'rles nr oilier allied 
industries? What, specific practice;] 
should bo addressed, a nd  in w hat way 

are they unfair or deceptive?

10 W h a t  will be the Impact of the rule 

on  consumers?

) t. W h a t  costa, economic or otherwise, 

to funeral homes, especially those which 

are small bus'.;'.esses, would result from 

implementation of tho proposed rule, 

ar.d h o w  could such costs bo minimized?

12. T o  what extent do the circum­

stance# of the funeral transaction place 

the cor. u n n T  In a more vulnerable i k *!-

tion than in other consumer trans­
actions?

In v i t a t i o n T o  P r o p o s e  Is s u e s  o? P a c t  
F op. C o n s i d e r a t i o n  In  P c s l i c H e a r i n g s

All interested persons are hereby given 
notice of opportunity to propose any dis­
puted issues of fact, T h e  Commission or 
its duly authorized presiding official, 
shall, after reviewing submissions here­
under, Identify any such issues in a n o ­
tice which will be published in the F e d ­
eral Register. Such Issues shall be con­
sidered in accordance with Section 13'c> 
of flie Federal Trade Commission Act as 
a m e n d e d  by Public L a w  53-637, and roles 
promulgated thereunder. Proposals sh ’11 
be accepted until October 28, 1975, oy 
the Special Assistant Director for Rule­
making, Federal Trade Commission, 
Washington, D.C. 20580. A  proposal 
should be identified as a  "Proposal Iden­
tifying Issues of Fact— Funeral Industry 
Practices Rule”, and furnished, w h e n  
feasible and not burdensome. In five 
copies. Tiie times and places of public 
hearings will be set forth in a later N o ­
tice which will be published In the F e d ­
e r a l R e g i s t e r.

In v i t a t i o n T o  C o m m e n t  o n  t h e  P r o p o s e d  
H o l s

All Interested persons are hereby noti­
fied that they m a y  also submit to the 
Special Assistant Director for R u l e m a k ­
ing, Federal Trade Commission. W a s h ­
ington. D.C. 20580, data, views or arra- 
nients o n  any Issue of fact, law,.or pul.cy 
which m a y  have sr.ine bearing upon 
proposed rule. Written comments, other 
than proposed issues of fact, will be ac­
cepted until forty-hve days before rcrn- 
mu nc e m e n t  of public hearings, but at 
least until October ;.’3, 1975. T o  assure 
prompt, consideration of a comment, it 
should be Identified as a "Funeral Indus­
try Practices Rule C o m m e n t”, and fur­
nished. w h e n  feasible and not burden­
some, In five copies.

Issued: August 20,1U75

B y  direction of the COminiiaion.

V i r g in i a  M .  H a r d in g , A ctin o Secretary,
I fr d»,\v • rz:»n2 nr-a n "ii-vr.*) to ov.j

IIOIRAl REGIST-R, VOt. 40, NO. 169—IRI0AY, AUGUST 29, 1975
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AGENDA

JOINT COMMERCE COMMITTEE'S 
HEARING ON MORTUARY SCIENCE 

FEBRUARY 6, 1976

6:00 a.m. - Introduction and opening by R e p r esenta tive
Bob Bradley

8:10 a.m. - Sumii ry of pending legislation by
Bill ' e r r i e r

8:30 a.m. - Testimony from the public in the following
o r d e r :

1. Individuals from o u t - o f- tow n , 
as called by the Chair

2. All remaining individuals, as 
called by the Chair

(All questions of persons giving testimony will come 
from the Joint Committees.
Any questions from the floor will be in writi ng and 
will be submitted to the Joint Committee Ch airman 
for response)



I  © I F  M M K a  

¥ c a n  I L i S D S I L O T I B
TOUCH V. STATE CAPITOL 
JUNEAU, ALASKA 998M  

1,65-3800

LEGISLATIVE AFFAIRS AGENCY

January 16, 1976

Senator Genie Chance 
Capital Building 
Pouch V
Juneau, AK 99801

Re: Final Report of the Interim Committee on Mortuary
Science

Dear Senator Chance:

The assignment of the Interim Committee on Mortuary Science 
was to refine the occupational licensing bill (HB 509) and 
after consideration if the need for an occupational licensing 
statute appeared, to prepare a committee substitute. The 
committee met on September 27, December 2, and December 19. 
Prior to these meetings a suggested revision was prepared 
and distributed to all the persons currently licensed to 
practice embalming in this state and to other interested 
groups. Notices of the workshop meetings were sent to each 
of these groups. There was substantial attendance from the 
profession at each of the first two meetings.

As a result of these, a proposed committee substitute for IIB 
509 has been prepared and a copy of the bill is attached.

Essentially the bill adopts a dual licensing system; that 
is, licenses arc issued separately for the practice of 
funeral directing and for the practice of embalming. The 
administration of the occupational licensing was put in the 
Department of Commerce. The committee's feelings were that 
an occupational licensing board would not be a good solution 
and that the Department of Commerce was a logical alternative.

The proposed substitute also sets substantial educational 
qualifications as a prerequisite to licensing. Under 
existing law. no qualifications exist. For this reason a 
"grandfather" provision was inserted which allows persons " 
who are currently licensed as an embalmer to obtain a license 
as an embalmer under the new act and a person who has actively 
practiced as a funeral director to obtain a license as a 
funeral director under the new act without requiring that »
the newly imposed qualifications be met.



s i

A substantial area covered in the act was a regulation of 
pre-need sales. The primary thing this regulation does is 
require that funds received from pre-need sales be deposited 
in an account in the name of the purchaser and that both the 
principal and interest in this account remain the property 
of the purchaser until time of need.

Since pre-need sales are made by other than professionals, 
and since an enforcement mechanism is essential, this section 
was made part of the consumer protection statute.

In addition, the bill contains a disclosure of cost section 
which requires that in broad catagories the cost of the 
services be disclosed to the purchaser. The bill was 
prepared as a proposed committee substitute for Commerce 
Committee since the bill was currently lodged in Commerce 
Committee. The committee strongly recommends that both 
House and Senate Commerce Committees, preferably jointly, 
hold other hearings on this bill. During the hearing the 
committee Indicated to the interested parties that if such a 
hearing were he.ld, notice would be given to these parties.

Very truly yours,

Edward C. Willis 
C h a irman

E C W r b h

Attachment

- 2 -
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IN T H E  H O U S E  BY THE COMMERCE COMMITTEE
*

CS F O R  HOUSE BILL NO. 509 ;

IN THE L E G ISLATURE OF THE STATE OF ALASKA 

NINTH LEGISLATURE - SECOND SESSION 

A BILL

For an Act entitled: "An Act relating to funerals and the practice of

m o r t u a r y  science; and providing for an effective date."

BE IT E N A C T E D  BY THE L E GISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 08 is amended by adding a new chapter to read:

C HAPTER 42. MORTICIANS.

Sec. 08.42.010. AUTHORITY OF DEPARTMENT. The department has 

j u r i s d i c t i o n  over the practice of mortuary science under this chapter. 

The d e p artment may adopt and enforce regulations relat i n g  to the 

p r a c t i c e  of mortuary science.

Sec. 08.42.020. LICENSE REQUIRED FOR THE PRACTICE OF M O R T U A R Y  

SCIENCE. (a) No per s o n  may engage In the practice of mortuary science 

or h o l d  h i m s e l f  out as engaging in the practice unless licensed as an 

embal m e r  or funeral director by the department. A person h o l ding a 

license as a funeral director may not embalm or restore a dead human 

body, take charge of the remains of a person dead of a communicable 

d i s e a s e  or prepare for transportation by common carrier a human b o d y  

dead of a communicable disease.

(b) A person who has actively practiced emb a l m ing in the state for 

at least one year and holds a valid embalmer's license issued in this

-----------------

s t a t e ^before the effective date of this ^ h a p t e r Y hall be granted a

license to practice embalming and may relre^ t h e  1 lcense annually. A per

son who has actively practiced in the state a s a f \ n e r a l  director for a
 ----------------

period of at least one year shall be granted a license to practice as a 

funeral director and may "renew his license annually.

- 1 " fLk'bjU,J



(c) In areas of the state not served by a p e r s o n  licensed to prac-
' »

tice m o r t u a r y  science, the department m a y  issue a permit to an unlicensec 

person, on an annual basis, for the care and d i s p o s i t i o n  of dead human 

bodies for compensation. This person must have taken and passed an 

e x a m i n a t i o n  conducted by the department in the subjects set out in sec. 

60(a)(9) and (10) of this chapter. This permit otherwise in no way 

licenses the holder to practice m o r t u a r y  science.

Sec. 08.42.030. EXAMINATION OF APP L I C A N T S  F O R  L I C E N S E  TO PRACTICE 

M O R T U A R Y  SCIENCE. The department Is granted au t h o r i t y  to examine all 

applicants for a license to practice m o r t u a r y  science and to determine 

wh e ther an applicant possesses the n e c essary qualifications. The d e p a r t­

ment shall hold an examination at least once e a c h  year at the place and 

time the department m a y  determine.

Sec. 08.42.040. APPLICATION FOR LICENSE TO PRACTICE M O R TUARY 

SCIENCE. The applicant for an examination for a license to p r a ctice as 

an embalmer or as a funeral director shall make a p p lication to the 

department in writ i n g  on a form provided by the department.

Sec. 08.42.050. QUALIFICATIONS F O R  LICENSE TO PRACTICE M O R T U A R Y  

SCIENCE. (a) In order to qualify for a license to practice embalming, 

the applicant shall

(1) be at least 18 years of age;
(2) have not been convicted of a felony Involving m o r a l  t u r­

pitude;

(3) have satisfactorily completed at least two years at an 

accredited college or university in such subjects as the department may 

prescribe by regulation as suitable and desirable preparation for

the study of m o r t u a r y  science;

(4) have graduated from an accredited school or college of 

mo r t u a r y  science;

-2-



r e s ident tJ'Sinee under an embalmer licensed to p r a ctice embalming in this 

s t d t e .

(b) In order to qualify for a license to practice funeral direct-

(1) be at least 18 years of age;
(2) have not been convicted of a felony involving moral

turpitude;

(3) have satisfactorily completed at least tv/o years at an 

a ccr e d i t e d  college or university in such subjects as the department m a y  

pr e s c r i b e  by reg u l a t i o n  as suitable and desirable p r eparation for the 

study of m o r t u a r y  science;

(4) have taken and passed the examination for a license to 

p r a c t i c e  funeral d i r ecting conducted by the department.

trai n e e  un d e r  a person licensed to practice funeral d i r ecting in this 

state.

Sec. 08.42.060. SCOPE AND CONDUCT OF EXAMINATION FOR A LICENSE TO 

PR A CTICE M O R T U A R Y  SCIENCE, (a) The department shall examine applicants 

for an embalmer's license on the following subjects: (1) theory and

p r a ctice of embalming, (2) anatomy, (3) pathology, (4) bacteriology,

(5) hygiene (including sanitation and public health), (6) chemistry 

(including toxicology), (7) restorative arts (including plastic surgery 

and d e m i - s u r g e r y ), (8) funeral service arts and sciences, and funeral 

service administration (Including accounting, funeral law, psychology, 

funeral principles, directing and management), (9) Alaska vital sta t i s­

tics law, (10) the provisions of this chapter, and the regulations pro-

lng the applicant shall:

have completed at least one year of apprenticeship as a

-3-



.. m u l g a t e d  by t h e ; department under this chapter. The department shall 

examine applicants for a funeral d i r e c t o r’s license on the subjects in­

cluded in (8), (9) and (10) of this subsection. The department m a y  use 

the e x a m i n a t i o n  provided by the Conference of Funeral Service Ex a m i n i n g  

Boa r d s  of the United States, Inc. where it is applicable to the subjects 

in t h i s  section.

(b) A passing grade in the examination is an average grade of at. 

least 75 per cent with no individual subject grade of less than 70 per 

c e n t .

(c) If an applicant receives an average grade of at least 75 per 

cent, but receives a grade of less than 70 per cent in three or fewer 

i n dividual subjects, he may be reexamined only in those subjects. He is 

entitled to r e examination on individual subjects o n l y  once. A grade 

of at least 70 per cent in each of the subjects in w h i c h  the applicant 

is r e e x a m i n e d  is sufficient to constitute a passing grade.

(d) Except as provided in (b) of this section, an applicant shall 

be reex a m i n e d  in all subjects if he reapplies for examination.
fc.

Sec. 08.ty2.070. RECIPROCITY. (a) The department may r e c o g n i z e  

the license issued to an embalmer or funeral d i r ector from a n o ther state 

If the applicant for recognition of his license

(1) furnishes proof satisfactory to the department that he 

has complied, in the state In which he is licensed, w i t h  r e quirements 

s u bstantially equal to the requirements of this chapter;

(2) furnishes proof satisfactory to the department that he Is 

over 18 years of age, has not been convicted of a felony Involving moral 

turpitude, that he is licensed in another state, and that he has practiced 

m o r t u a r y  science in another state for at least one year prior to the 

date of application;

(3) takes and passes the examination provided for In (b) of

-ty-



t h i s  section. ; { . j

(b) The d e p a r t m e n t  shall e x a m i n e  e a c h  a p p l i c a n t  u n d e r  t h i s  s e c t i o n  

on t h e  f o l l o w i n g  subjects:  A l a s k a  v i t a l  s t a t i s t i c s  law, the p r o v i s i o n s

o f  t h i s  chap t e r ,  and the r e g u l a t i o n s  p r o m u l g a t e d  by t h e  d e p a r t m e n t  u n d e r  

t h i s  chapter.

Sec. 08.^2.080. LICEN S E .  A l i c e n s e  i s s u e d  u n d e r  t h e  p r o v i s i o n s  

o f  t h i s  c h a p t e r  is e f f e c t i v e  for the c a l e n d a r  y e a r  a n d  m a y  be r e n e w e d  

f o r  s u c c e s s i v e  o n e - y e a r  periods. •

Sec. 08.1*2.090. G R O U N D S  F O R  R E F U S A L  T O  I S S U E  O R  R E N E W  L I C E N S E S  

A N D  S U S P E N S I O N  O R  R E V O C A T I O N  OF LICENSES. W h e n  the d e p a r t m e n t  h a s  

r e a s o n  to b e l i e v e  that a n  a p p l i c a n t  o r  l i c e n s e e  h a s  b e e n  g u i l t y  o f  a n y  

o f  t h e  f o l l o w i n g  acts or omissions,  it is the d u t y  of t h e  d e p a r t m e n t  to 

c o n d u c t  an i n v e s t i g a t i o n ,  and the d e p a r t m e n t  m a y ,  a f t e r  p r o p e r  h e a r i n g  

an d  n o t i c e  in a c c o r d a n c e  w i t h  the A d m i n i s t r a t i v e  P r o c e d u r e  Act (AS M . -  

62), r e f u s e  to issue, r e f u s e  to renew, or m a y  s u s p e n d  o r  revo ke, a 

l i c e n s e  u p o n  a f i n d i n g  by the d e p a r t m e n t  of a n y  o f  the f o l l o w i n g  a c t s  or 

o m i s s i o n s :

(1) f r a u d  or m i s r e p r e s e n t a t i o n  In o b t a i n i n g  a  license;

(2) m i s r e p r e s e n t a t i o n  or f r a u d  In the p r a c t i c e  of m o r t u a r y  
/

science;

(3) f a l s e  or m i s l e a d i n g  a d v e r t i s i n g ;

(1*) a i d i n g  or a b e t t i n g  an u n l i c e n s e d  p e r s o n  t o  p r a c t i c e  

m o r t u a r y  science;

(5) u s i n g  a c a sket or part of a c a s k e t  w h i c h  has p r e v i o u s l y  

b e e n  u s e d  a s  a r e c e p t a c l e  for the b u r i a l  or o t h e r  f i n a l  d i s p o s i t i o n  of 

a n o t h e r  d e a d  h u m a n  body;

(6) r e f u s i n g  to p r o m p t l y  s u r r e n d e r  the c u s t o d y  of a d e a d  

h u m a n  body u p o n  the o r d e r  of the p e r s o n  l a w f u l l y  e n t i t l e d  to c u s tody;

u s i n g  profane, Indecent or o b s c e n e  l a n g u a g e  w t c h i n  the



..Immediate h e a r i n g  o f  r e l a t i v e s  o f  a. d e c e a s e d  whose, b o d y  has n o t - y e t  .
• r t

b e e n  i n t e r r e d  or o t h e r w i s e  d i s p o s e d  of;

(8) s o l i c i t a t i o n  of a d e a d  h u m a n  b o d y  by the l i c e nsee,  h i s

a g e n t s ,  s e r v a n t s  or e m p l o y e e s ,  w h e t h e r  s o l i c i t a t i o n  o c c u r s  a f t e r  d e a t h ,

o r  w h i l e  d e a t h  is i m p e n d i n g  but this d o e s  not p r o h i b i t  g e n e r a l  a d v e r -

Lcensee of a n y  p e r s o n  for t h e  p u r p o s e  

o f  c a l l i n g  u p o n  i n d i v i d u a l s  or I n s t i t u t i o n s  to I n f l u e n c e  them  to t u r n  

o v e r  a  d e a d  h u m a n  b o d y  to a p a r t i c u l a r  licensee;

t h e  p u r p o s e  of s e c u r i n g  b u s i ness;

(11) s o l i c i t a t i o n  or a c c e p t a n c e  by a l i c e n s e e  of a n y  p a y m e n t  

f o r  r e c o m m e n d i n g  o r  c a u s i n g  a d e a d  h u m a n  b o d y  to be d i s p o s e d  o f  in a 

s p e c i f i c  c r e m a t o r y ,  m a u s o l e u m  or cemetery;

(12) v i o l a t i o n  of a s t a t e  l a w  or r e g u l a t i o n  o r  m u n i c i p a l  

o r d i n a n c e  or r e g u l a t i o n  a f f e c t i n g  the d i s p o s i t i o n  o f  a d e a d  h u m a n  body, 

o r  c o n t r a c t s  r e l a t i n g  to the d i s p o s i t i o n  of a dead  h u m a n  body;

t l v e  d a t e  o f  t h i s  c h a pt er, n o  p e r s o n  m a y  conduct, m a i n t a i n ,  m a n a g e ,  or 

o p e r a t e  a f u n e r a l  e s t a b l i s h m e n t  u n l e s s  a p e r m i t  for e a c h  e s t a b l i s h m e n t  

h a s  b e e n  I s s u e d  by the d e p a r t m e n t  and is c o n s p i c u o u s l y  d i s p l a y e d  i n  the 

f u n e r a l  e s t a b l i s h m e n t .  Each p e r m i t  shall be v a l i d  o n l y  for o n e  s p e c i­

fic l o c a t i o n ,  a n d  s e p a r a t e  p e r m i t s  shall be r e q u i r e d  of two o r  m o r e  

f irms o p e r a t i n g  f r o m  the same f u nera l e stabl i s h m e n t .  A p e r m i t  to o p e r­

ate  a f u n e r a l  e s t a b l i s h m e n t  shall be i s s u e d  by the d e p a r t m e n t  u p o n  

a p p l i c a t i o n  for the p e rmi t on a form p r o v i d e d  by the d e p a r t m e n t .  A l l  

p e r m i t s  s h a l l  e x p i r e  on the 31st day of D e c e m b e r  of e a c h  year a n d  m a y

(10) the d i r e c t  or i n d i r e c t  p a y m e n t  or o f f e r  of p a y m e n t  f or

'13) violation of any of the provisions of t iis chapter;

( l 4 ) conviction of a felony involving mo r a l  turpitude.

- -  Sec. 0 8 . 4 2 . 1 0 0 .  F U N E R A L  E S T A B L I S H M E N T  PERMIT. A f t e r  the e f f e c -
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r.be r e n e w e d  f o r  s u c c e s s i v e - o n e - y e a r  terms. V i o l a t i o n  o f  a  p r o v i s i o n  of 

sec. 90 of t h i s  c h a p t e r  by a p e r s o n  o p e r a t i n g  a f u n e r a l  e s t a b l i s h m e n t  

o r  w i t h  h i s  k n o w l e d g e  or c o n s e n t  by an e m p l o y e e  shall b e  c o n s i d e r e d  

s u f f i c i e n t  c a u s e  for s u s p e n s i o n  or r e v o c a t i o n  of t h e  f u n e r a l  e s t a b l i s h­

m e n t  p e rmit.

Sec. 08.112.110. D E F I N I T I O N S .  In this c h a p t e r

(1) " d e p a r t m e n t " m e a n s  the D e p a r t m e n t  o f  C o m m e r c e ;

(2) " f u nera l e s t a b l i s h m e n t "  m e a n s  e v e r y  p l a c e  d e v o t e d  to or 

u s e d  i n  the c a r e  and p r e p a r a t i o n  for d i s p o s i t i o n  o f  d e a d  h u m a n  b o dies, 

o r  as the o f f i c e  or place for c a r r y i n g  on the p r o f e s s i o n  of m o r t u a r y  

s c i e n c e ,  or for any c o m b i n a t i o n  of these;

(3) " m o r t u a r y  science" m e a n s  e m b a l m i n g  d e a d  h u m a n  b o dies,  

t a k i n g  c h a r g e  o f  the r e mai ns of those dead of a c o m m u n i c a b l e  d i s e a s e ,  

or p r e p a r i n g  d e a d  human b odies for shipment, d i r e c t i n g  o r  s u p e r v i s i n g  

f u n e r a l s ,  p r e p a r i n g  de ad h u m a n  b odies for burial b y  m e a n s  o t h e r  th an 

e m b a l m i n g ,  d i s p o s i n g  of dead h u m a n  bodies, or o p e r a t i n g  a p l a c e  f o r  the 

c o r e  or d i s p o s i t i o n  of dead h u m a n  •bodies.

(Jl) "resi dent t r a i n e e "  m e a n s  a p e r s o n  who h a s  m e t  t h e  q u a l i­

f i c a t i o n s  set out in sec. 50(a)(1) - (5) of t h i s  c h a p t e r  and is e n g a g e d  

in l e a r n i n g  the p r a c t i c e  o f  e m b a l m i n g  u n d e r  the d i r e c t i o n  and c o n t r o l  

o f  a p e r s o n  p r o p e r l y  licensed  to p r a c t i c e  e m b a l m i n g ,  or a p e r s o n  w h o  

h a s  m e t  the q u a l i f i c a t i o n s  set out in sec. 50(b)(1) - (A) o f  t h i s  

c h a p t e r  and is e n g a g e d  in l e a r n i n g  the pract i c e  o f  f u n e r a l  d i r e c t i n g  

u n d e r  t h e  d i r e c t i o n  and c o ntrol  of a p e r s o n  p r o p e r l y  l i c e n s e d  t o  p r a c­

ti c e  f u n e r a l  d irecting.

Sec. 08.^12.120. V I O L A T I O N S ;  PENALTIES. A p e r s o n  w h o  v i o l a t e s  or 

a i d s  a p e r s o n  in a v i o l a t i o n  o f  this c h a p t e r  Is g u i l t y  o f  a m i s d e m e a n o r  

and u p o n  c o n v i c t i o n  is p u n i s h a b l e  by i m p r i s o n m e n t  for not m o r e  t h a n  one 

y e a r  o r  by a fi ne of not m o r e  than $5,000.

-7-
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... Sec. 08. *1 2.13-0. ENFORCEMENT BY ATTORNEY GENERAL. .. iThe attorney • 

g e n e r a l  m a y  bri n g  an action in the superior court to enjoin a person 

from v i o l a t i n g  the provisions of this chapter.

* Sec. 2. AS *15.^5 is amended by adding a new section to read:

ARTICLE 4. FUNERALS.

Sec. *15-^5-120. DISCLOSURE OF COSTS. Every person performing 

services or pr o v i d i n g  merchandise relating to the disposition of a dead 

hu m a n  body shall give to the person arranging for the d i s position at the 

time the a r r a n g e m e n t s  are completed and before the time of rendering the 

service or pro v i d i n g  the merchandise a written statement showing, to
11

the extent then reasonably ascertainable,

mercha n d i s e ;
I

(3) the amount Involved for each of the items for which 

m o n e y  will be advanced; an item for which money is advanced shall be 

charged in the same amount as the cost to the person maki n g  the advance; 

(*l) the m e t h o d  of payment.

* Sedy 3* AS *15.50.*171 is amended by adding a new paragraph to read:

r~ ------------  _    professional services of a funeral director or
<
embalmer will be furnished, unless the person receiving money u n d e r  the 

contract d e p o s i t s  the money, within 15 days of its receipt, in a trust 

account in' a financial Institution whose deposits are Insured by an 

I n strumentality of the federal government as a separate account in the 

name of the person benefited with a provision that should the m o n e y  

deposited and any accrued interest not be used for the purposes Intended 

on the de a t h  of the person for whose benefit the contract was m a d e  all

(1) the price of the service and what is Included;

(2) the price of each supplemental item of service or

(22) m a k i n g  or entering into a contract r e l ating to the 

on of a body upon death whereby certain personal property will

-8-



money, i n  t h e  a c c o u n t  shall b e c o m e  p a r t  of his estate. U p o n  d e m a n d  b y  

t h e  p e r s o n  f o r  w h o s e  b e n e f i t  the c o n t r a c t  w a s  m a d e ,  a l l  m o n e y  i n  t h e  

t r u s t  a c c o u n t ,  i n c l u d i n g  a c c r u e d  i n t e r e s t ,  s h a l l  b e  p a i d  to h i m  a n d  t h e  

c o n t r a c t  s h a l l  be canceled.

Sec. 4. A S  0 8 . 1 U . 0 1 0  is repeal ed.

Sec. 5. T h i s  Act t akes e ff ect J a n u a r y  1, 1977.
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THE PREARRANGING AND 
PREFINANCING OF FUNERALS

T h o m a s  I I .  C l u r k  
a n d

H o w a r d  C . R a e l h v r

A Brief Background

Iri the chapter “ The Law and a Funeral Service Practice” reference is made to 
changes in the law to permit an individual during his lifetime to take steps to get the 
kind of funeral he desires and to determine the method and place o f  final disposition 
of his body.

There have been developments toward this new concept for many years, bu t it has 
been only since the end o f World War II that a significant impact of the move was felt. 
It was not until 1952 that the National Funeral Directors Association felt the situation 
warranted a policy statement which concluded with the recommendation which has led 
to laws controlling and regulating prefinanced funeral contracts being enacted in a large 
majority o f the states.

T h e  S o c i o l o g y  o f  L i f e  a n d  D e a t h

The funerals for most people arc selected at the time of death. Unless one knows 
when, where and under what circumstances lie is going to die, it is difficult for him to 
prearrange his own funeral, either alone or with a member o f his family, and feel that it 
will be as planned.

There arc few people who arc sure things won’t change sufficiently to upset pre­
arranged plans. And in cases when they arc changed and arc different, problems are 
often created instead o f  being solved.

177
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178 THE PREARRANGING AND PREFINANCING OF FUNERALS

A national study showed that in 1967 lcss//?a/r 1 %  of all funerals conducted, except 
in the Pacific and Mountain regions, were prearranged. It also revealed that f r o m  2 5 %  
t o  3 3 %  (depending on the region) of the funerals conducted in 1967 that were 
prearranged were changed hy the survivors. However, a b o u t  5 0 %  of funeral directors 
said at that time that prcarrangements were on the increase.

Why?
There are those who feel, as is pointed out elsewhere herein, that our society is 

changing from a family culture to a generation culture. Families are being separated by 
age, by distance, by knowledge and by philosophy.

Sometimes an elder member, especially if living alone, wants to make sure he or she 
gets the kind o f funeral he desires. Often a surviving spouse will make arrangements for 
the same kind of funeral that was just conducted for the husband or wife.

Sometimes differences in a family arc such that segments thereof feel they have to 
protect themselves against each other as to funeral arrangements and costs.

Sometimes cost is the primary reason for the prearrangement and prefinancing. 
There are those who want a moderate to expensive service and who want to be sure 
they get it. Often prearranging is done in an attempt to keep costs down, to indicate 
to the family or other survivors that they should not go “o \c rboard” in the pre- 
arranger’s opinion.

Finally, there are those who prearrange and prefinance their own funeral because 
they want a specific type of service involving a particular church and/or clergyman 
and/or funeral diiector and/or any one of many other reasons trivial to some but 
important to the person doing the prearranging.

iTearrangements are a part of just about every funeral diieetor’s files and practice. 
They must be rccogni/ed as an aspect of present-day funetal service, and important 
facets of the overall picture must be understood.

Psychological A spec Is

Some who have studied death, grief and bereavement say that following death there 
is a therapy in doing things and in having responsibilities. When most o f  the details of a 
funeral have been worked out and perhaps paid for hy the deceased, this could leave 
the survivors with little to do in the actual al-nced planning and decision making.

Hqually important, survivors and the community may want to do some last thing 
oi things in honor and/or respect and/or in recognition of the deceased. There may 
be the feeling this shouldn’t or can’t be done when the person has made his own ar­
rangements. Or, there may be some things that the deceased has arranged which might 
affect the sensibilities o f  a survivor, or survivors, and bother them for years, but they 
won’t suggest a change lest they "o ffend” the departed and his memory.

The Promotions o f  the Tiftics

The idea of the prearranged or prefinanced funeral was not first conceived in the 
early fifties, but it was then that it became the basis for promotions to sell the idea of 
prearranging and prefinancing funerals.

Some o f these promotions were built around package deals covering the funeral
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service, funeral merchandise, (lowers, burial vault, cemetery lot, opening and closing of 
the grave, and the giavc marker.

Sales crews were trained and often blanketed an area pushing door bells and at times 
offering an item of merchandise free to get into the door to make their presentation.

In this presentation the alleged high cost of dying, peace o f mind, and a special 
purchase price of the prearranged service and merchandise were usually stressed.

These developments led to two separate actions which although not related 
complemented each other.

The Association of Better Business Bureaus, now the Council o f  Better Business 
Bureaus, came out with three publications on the subject in seven years. In the same 
period many states enacted laws to control the prearranging and prefinancing of 
funerals.

The ABBBI publications are:
1. F a c t s  E v e r y  F a m i l y  S h o u l d  K n o w  A b o u t  F u n e r a l s  a n d  I n t e r m e n t s . Sonic paragraphs were 

devoted to package deals therein.
2. Q u e s t i o n s  Y o u  S h o u l d  A s k  A b o u t  C e m e t e r y  L o t  I ' r o m o t io n s . Since many promotions 

pre-need and othciwise were cemetery initiated, liiis leaflet was prepared.
3. F a c t s  Y o u  S h o u l d  K n o w . . .Q u e s t i o n s  Y o u  S h o u l d  A s k . . .T h e  P r c a r r a n y e m e n t  a n d  I ’r e -  

financing o f  F u n e r a l s .

All three o f  these publications arc kept current and their widespread distribution 
continues.

Because the last-mentioned booklet is pertinent to this chapter, the following 
excerpts fiom it arc quoted:

In lecent years a growing number of individuals, firms and groups have sought to 
stimulate public interest in prearranged, picfinanccd I'uncial plans. Among them have 
been sales organizations and piomoters outside the funeral profession who seek to 
interpose themselves as third parties in the traditional personal and confidential 
relationship between the funeral director and the survivors of the deceased, (iiicvous 
disappointments and severe financial losses have resulted from some unsound pro­
motional schemes foisted on a credulous public by armies of high-pressure salesmen.

♦ ♦ *

Sometimes, belief that a funcial has been fully prearranged and paid for can create a 
false sense of security for survivors.

* * 4

Hie simplest way to prearrange a funcial is to leave written instructions for those 
who will make the arrangements. If advance payments aic involved under a contract 
which does not permit the Individual to altei tlm pieauangements to meet changing 
circumstances, the possibilities.. .can lead to seiious problems. What assurance do you 
have that the funds deposited will be intact when the time for their disbursement arrives 
or that they will be available to you if you want them? Who will receive the interest on 
your money during the many years which may intervene between the date of deposit and 
the date of death? Will such interest revert to you? Will you be better off by depositing 
the money in your own bank where you will gel the benefit of all interest earned? You 
also aic free to witluhaw your funds in an emergency.

* « ♦
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Savir -ims and promises of “bargain” rates arc stressed in selling m a n y  of these

promouonai plans. Weigh carefully any representation that a “plan” will give y o u  ade­

quate services for less than y o u  can obtain them from other funeral directors against the 

fact that the sales commissions and costs must be added to the cost of the funeral under 

the plan.

The material in these excerpts pinpoints the problem for many of the public.

The State Pre-Need Trust Laws

The questions which the Association o f Better Business Bureaus was asking in its 
booklet on prcfinanccd funerals were often asked across the country during the fifties 
and sixties as many states considered legislation to regulate and control the contracts as 
to such funerals. The chart which is Appendix X gives the names of all the states within 
the continental limits of the United States. It shows the majority o f  them with a 
statute which in some way regulates these contracts. It also gives the basics of each 
state’s statute.

The breakdown o f  state laws and/or opinions shows, as the Better Business 
Bureaus point out, that most o f  these statutes require that all money, or a major 
share o f all monies, paid in advance for funeral mcrchandis or services, and ac­
cruing interest thereon, must be deposited in trust with an approved financial in- 
stiIiition until the need for disbursement arises. In most of these states monies paid
in advance for burial vaults must also be entrusted and there have been opinions of
attorney generals and of slate supreme courts upholding this requirement. In some 
states amounts paid for markers and mausoleum space sold in advance of death must 
also be placed in trust.

A West Virginia statute was held to be unconstitutional and a new law passed since. 
The constitutionality of the Arkansas, Idaho, Iowa, Illinois, Kansas, Utah and Texas 
statutes has been upheld by the supreme courts of those states.

Some promoting prcfinanccd funerals object to putting in trust or reserve 100% of 
monies paid in advance for funeral merchandise and services. In the Illinois case one of 
the suggestions made was that a lesser amount be deposited. The supreme court o f the 
stale in its decision points out that the plaintiff cemetery entered the “preanangement 
business by choice” and that its procedures invite “regulation of a stringent nature.” 
The mattci was appealed to the Supreme Court of the United States which refused to 
consider the case.

Some Present-day Thoughts 
About Prearranged and Prcfinanccd Funerals

In the previously referred to Illinois decision the supreme court of that state said:
tn the long interval between full receipt of the purchase price and contract 

performance the opportunities for fraud are great and risk of insolvency, with consequent 
inability to perform, apparent.
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It is doubtful whether anyone has or will doubt the validity o f this statement. 
And in many areas there has been a slackening o f pre-need promotion activity. The 
economics o f  the situation has much to do with this for reasons funeral directors 
know.
77i c  P l a n  w i t h  t h e  S p e c i a l  P r i c e

ABBBI queries a $795 funeral being sold in advance for $595. In its brochure an 
arrangement is cited “between one sales organization and ‘participating’ funeral homes 
(in which) the latter arc required to represent that a designated funeral, available to 
customers o f the ‘plan’ at the ‘reduced price’ of $595, is ‘regularly’ priced at $795. The 
actual price to the company selling the plan is only $420.’’

The BBB asks, “Do you believe that a funeral home can afford to sell services and 
merchandise honestly priced at $795 for little moie than half that amount and still make 
a profit?”

Supposing that there was no sales organization, could a funeral home with a plan of 
providing a $795 service for $595 come out ahead with that amount?

If this is in a state where the interest on the monies paid in advance cannot accrue to 
the benefit o f the funeral firm, the amount paid will not increase, liven in those states 
where the interest can accrue, as earned, to the benefit o f the funeral firm, unless the 
entire amount, or a sizable portion of it, is held for a long period of time, the incre­
ment is not large enough to close the gap between the “before-need” and "a t need” 
figures if both are realistic.

Another factor of importance is the annual increased cost of providing the service. 
This is especially true if the components o f the funeral and a particular casket are 
spelled out. l;ew things have gone down in price or remained stable in a number o f years. 
Therefore every cost increase decreases the actual amount available for the funeral.

Finally, if the pre-need contract was solicited hy a salesman, it is estimated that 15 
to 30% of the total contract price will be used to absorb sales and administration costs.

I n c o m e  f o r  F e d e r a l  ' f a x  P u r p o s e s

When a funeral is prcfinanccd, if the firm to whom that money is paid has 
constructive, permissive or actual use o f  the money, the money is taxable as income by 
the federal government for the year in which the money was received. This is true 
whether the amount is a partial payment or the entiie prepaid price of the service.

What to Do

This chapter shows that many states have enacted laws controlling and/or regulating 
the contracts made in advance o f need for funeral services and/or merchandise. This 
coupled with significant variations in the pre-need laws and the divergent opinions 
which exist among funeral directors warrants the following recommendations:

1. Pre-need contracts and their solication a r e  fraught with the danger of fraud and 
funeral directors should avoid any contract or plan which could harm their 
clientele or their service or place in the community.
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2. Those who wish to prearrange their own funeral or one for someone for whom 
they have responsibility should be able to do so.

3. When a funeral is prearranged and monies are paid in advance o f need for 
funeral services and/or merchandise including burial vaults, a l l  such monies 
should be deposited in a trust 'fund with the person or persons prearranging 
having the control thereof to be entitled to the earnings therefrom. Further­
more such prearranger shall have the right to terminate the contract at any 
time without forfeiture o f any o f the funds which have been paid o r earnings 
accrued.

4. Where a contract is entered into it should be in accordance with the laws of the 
state in which the prearrangement is made. Some state funeral directors 
associations have prepared contract forms. If there is no pre-need law and/or 
if no form is available—the suggested wording for one is at the conclusion of 
this chapter. In all such contracts the funeral director should bind himself 
only to the kind o f funeral and merchandise which will be available at the time 
o f need for the face amount o f the contract.

5. Funeral directors should carefully consider the potential negative effects and 
cost o f allowing a third party to step between themselves and their firm and the 
family through the representations of a third party soliciting a pre-need 
program or plan which will be serviced by the funeral home when the person 
for whom the service was prearranged dies.

6. No funcial business should be purchased which has the liability or providing 
funerals which have been prcfinanccd in whole or in part until the purchaser of 
the business is sure the monies paid in advance are on hand for the funeials 
which will have to be provided.

It is not the intent of the writers o f this chapter to discourage individuals and 
families from discussing funerals and perhaps making tentative plans for a funeral or 
funerals. This is encouraged especially when there is a family or close friends and they 
share in the discussion. Death is not as commonplace as it once was. Millions o f people 
in the country today have never experienced a death and funcial of someone close to 
them. They don’t know what is involved and they should.

There is a big difference between tentative arrangements considering survivors and 
formal agreements which might disregard and adversely affect the sensibilities o f those 
who will mourn.

Where there is no family or its members are disinterested or feel specific prearrange­
ment is good, a formal agreement in line with the following contract suggestion will 
not only he proper hut may also be helpful.

* * *

1HIS ACiltliliMIiNT made and entered into this . day of.____________ 10 ,by and
between____________________________________ .party of the first part, hereinafter sometimes
referred to as “Funeral Director,” and_____________________________________.party of the
second part, sometimes hereinafter referred to as “Buyer.”

WITNESSl-TH.
WHIiRFAS, party of the second part desires and hereby requests to enter into a contract to pro-
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vide for payment for funeral merchandise and/or services in advance of death, which merchandise and
/or services arc to be delivered and performed subsequent to the death o f_______________________
_____________, herinaftcr referred to as Beneficiary as follows:

Professional services and casket

THE PREARRANGING AND PREFINANCING OF FUNERALS ] g3

NOW, THEREFORE, in consideration of the mutual promises, it is hereby agreed as follows:
1. Funeral Director will supply to Beneficiary out of the funds deposited by Buyer the services 

and/or merchandise as set forth above for the sum of S____________ , payable as follows:

2. Said funds as aforesaid shall be placed w ith_____________________________________
hereinafter sometimes referred to as “Trustee” within ten days after receipt thereof. In the event, 
upon the death of Beneficiary, said funds are inadequate to provide for the scivices above described, 
then the funds shall be used by the Funeral Director to provide professional services and/or 
merchandise of a type as nearly similar as may be puichased with said funds at the time of 
Beneficiary’s death.

3. Upon the death of Beneficiary, the said funds shall be released by ihcTiustee forthwith to the 
Funeral Director upon receipt of a certified copy of certificate of death or other evidence of death 
satisfactory to said Trustee and where requited by .Stale Law, an affidavit by lire Funeral Director 
that the funeral services and/or nr rchandisc which lies been contracted for have been so provided and 
that the cost was not less than the amount on deposit. Any amount on deposit not required to pay 
for funeral services and/or Fmoral merchandise shall be returned on request to the Buyer if living, or 
if not living to the estate n  the beneficiary.

4. Said funds shall cmain on deposit with the Tiustcc and shall remain intact as a fund until the 
death of the Bencfir'ary, or until withdrawal by Buyer as hereinafter provided; and said funds may be 
withdrawn only for the full amount (hereof and not in part, and said withdrawals must comply with 
the rules and regulations of said Trustee; provided, however, that the Buyer may, at any time upon 
complying v ah the rules and regulations of the Trustee, witluhaw the funds deposited to date with 
the Tiust'j pursuant to Ibis contract. In the event of withdrawal the Buyer shall notify the Funeral 
Direct^, within twenty-four hours prior to such withdrawal, and in the event the withdrawal is 
completed, the Funeral Director shall be relieved from any of the obligations contained in this 
3'jiccinent.

5. It is mutually agreed that the said Trustee is only the repository of said funds and is not liable 
for the fulfillment of the contract by Hie Funeral Diicctor, and upon payment over to said Funeral 
Director of the said funds, or  repayment to Buyer, the Trustee’s liability shall let ruinate.

6. Interest earnings which may accrue on said funeral fund shall be added to and become part of 
said fund.

7. Upon the death of Buyer, in the event the said funds shall exceed the amount required to 
provide services set foilh above, any surplus shall be paid over to Beneficiary’s eslalc (or) to 
_____________________________________   by the Funeral Director.

8. This Agreement shall be binding upon the hcits, administrators, executors and assigns of lire 
parties hcieto.

IN WITNESS WHEREOF tlie pat ties hereto have caused this Agreement to be executed the day 
and year first above written.



THE WHOLE-MAN 
TOTAL-FUNERAL CONCEPT

H o w a r d  C . R a e t l i c r  
a n d

R o b e r t  C . S l a t e r

E x a m p l e :  John J. Jones dies o f a disfiguring malignancy. Me is survived hy his 
widow, one son, Iwo daughters, one daughter-in-law, one son-in-law and two 
grandchildren. At the time o f his death his married daughter is less than a month from 
having her first child. Mis unmarried daughter is engaged. Her fiance is in the army on 
duty within the country.

During the first contact with the son who is handling arrangements tentatively 
awaiting final plans for the funeral, four areas o f concern o f the family become 
apparent. They are:

1. Will restoration of the father’s face be such that viewing will be possible?
2. The pregnant daughter was her father’s favorite. Mow will she hold up? To 

what extent should she participate in the arrangements and during the various 
periods o f the funeral.

3. What about the son-in-law to be? Might beget an emergency leave to b e a t  the 
funeral? lie could be a real comfort to his future bride.

4. 'flic two grandchildren arc ages 7 years and 10 months. The boy, 7, the first 
grandchild o f the deceased, loved his “ Hompa” veiy much. Should he be 
allowed at the funeral home? Should he see the casketed body o f his 
grandfather? Should he go to the service?

This hypothetical situation could well be a real one. It could be more complex or 
consist o f only one or two “concern areas.” It is spelled out not to present some 
problems and the solutions to them. Rather it is outlined to introduce what happens
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daily in funeral homes and two ways of considering what the funeral home owner(s) 
and other licensees should know and do in this situation.

Two Schools of Thought
There are two basic schools of thought regarding the serving o f  families and the 

role of funeral service licensees and the education necessary for them to fulfill their 
tasks. One is known as the whole-man - total-funeral concept. The other is the 
owner-manager-technician concept. A statement on how two funeral homes, one using 
the whole-man concept and the other the owncr-managcr-tcchniciun concept, might 
serve this family is essential to any present-day appraisal of funeral service practices.

before spelling out this appraisal it should be made clear that this is not a discussion 
of the philosophies o f  funeral homes with a sizable number o f  funerals annually and 
those with a small volume. There arc large firms with the wholvmnn total-funeral 
concept. There arc small firm, with the owner-manager-technician philosophy, firms 
which use service companies to do some of the things involving personal contact even 
when the funcral-dircctor owner or an associate is available.

T h e  W l i o l c - M a n  T o t u l  h u n c n i l  C o n c e p t

In a funeral h o m e  w h e r e  the w h o l e - m a n  total-funeral co n c e p t  prevails, alter the 

receipt o f  the call o n  the de ath of J o h n  Jon e s  the funeral director o w n e r  and / o r  

m a n a g e r  or o n e  of his staff w o u l d  have the responsibility to follow th r o u g h  with the 

family, 'lliis licensee w o u l d  provide the person-to-person professional service outlined 

in anothvi chapter, lie w o u l d  tell o f  the advantages o f  viewing the deceased a n d  if he 

did not d o  the restorative w o r k  to m a k e  the vi ewing possible, he w o u l d  c h e c k  o n  it 

periodically.

T h e  person “waiting o n ” this family w o u l d  alert the others 011 the staff to the 

condition of the pregnant daughter. T h r o u g h o u t  the arr a n g e m e n t s  a n d  period of the 

funeral he w o u l d  w a t c h  for signs that w o u l d  indicate the mother-to-be o u g h t  to be 

m o m e n t a r i l y  r e m o v e d  f r o m  the central scene. If need be, he might suggest calling hei 

doctor.
This funeral diicctor also coul d suggest contacting the R e d  (‘loss, or he might d o  it 

himself if the fiance asks for e m e r g e n c y  leave a n d  c a n’t gel it. lie might also talk to the 

c l e r g y m a n  to see if h e  feels it important e n o u g h  to call the chaplain foi the fiance's 

a r m y  unit a b o u t  the leave.

lie undoubtedly would counsel with the family about the grandson's viewing the 
body and his part in the funeral, if any. There again he would talk to the clergyman 
and if the youngster knows the cleric well, lie might be one of the two 01 three with 
the boy as he goes to see his "Itornpa.”

T h e  w h o l e - m a n  total-funeral co n c e p t  m a k e s  o n e  peison licensed to practice funeral 

service responsible to a family to tiy to m e e t  all theii needs in relation to the total 

funeral. While there u n d o u b t e d l y  will be s o m e  delegation o f  d u t y  a n d  authority, the 

person “waiting o n ” the family is responsible for the funeral o f  the o n e  they loved. A n d  

it the funeral h o m e  o w n e r  is not the one, h e  will at s o m e  time 01 times c h e c k  with the 
licensee responsible a n d  the lamily to see h o w  things aie co m i n g .
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The Owner-/\h -er-Teclinician Concept

W h e n  the original d e a t h  call is received b y  a funeral h o m e  administered u n d e r  the 

o w n e r - m a n a g e r - t e c h n i c i a n  c o n c e p t  there arc variations in w h a t  might h a p p e n  d e p e n ­

din g  o n  the size a n d  practices o f  the firm. B u t  unlike the previously described concept, 

the s a m e  licensee will n o t  be involved in all facets o f  the funeral. R a t h e r  there will b e  

o n e  or m o r e  persons w i t h  specialized k n o w l e d g e s  or skills w h o  will p e r f o r m  their tasks 

a n d  ha v i n g  d o n e  so their responsibility for that “service" ends. I’or instance, at the 

t i m e  o f  the r e m o v a l  a family m a y  ask a b o u t  several matters pertaining to funeral 

a r r a n g e m e n t s  w h i c h  the specialized technician m a y  not be able to answer, necessitating 

a referral to a n o t h e r  staff person.

In s o m e  funeral h o m e s  with this c o n c e p t  there are persons w h o  d o  the arranging, 

there are others w h o  arc with the family for the casket selection, there are those w h o  

o nly e m b a l m ,  a n d  there mig h t  be s o m e  w h o  just direct the actual funeral service.

M o s t  times these individual functionaries report to a central office or person. 

S o m e t i m e s  that person is not a funeral service licensee. W h a t  complicates the situation 

is that a n y o n e  o f  these individuals will find he m u s t  act alone s o m e t i m e s  w i thout 

support  f r o m  a n y o n e  else.

F o l l o w i n g  the death o f  J o h n  Jon e s  the areas of c o n c e r n  might b e c o m e  appa rent to 

those associated with the funeral h o m e  with the owner-manager-technician concept. 

B u t  those w h o  argue for the w h o l e - m a n  c o n c e p t  as the authors o f  this chapter d o  - say 

that the c h a n c e s  are less that they will for t w o  reasons. First, the departmentalized or 

specialized services o f  the funeral h o m e  bring n o  single stall m e m b e r  in constant 

c o m m u n i c a t i o n  with the family so as to allow t h e m  a total picture o f  w h a t  is 

h a p p e n i n g  a n d  w h a t  is needed. .Second, be cause the family sees a n d  m a k e s  various 

a r r a n g e m e n t s  with t w o  or three people, they are less likely to get sufficiently close to 

o n e  o f  t h e m  to m a k e  s o m e  requests they might have, or to “u n l o a d” s o m e  o f  their 

feelings.

R a b b i  Dr. liarl A. ( T o l l m a n ,  w h o  is a well k n o w n  pastoral psychologist, paraphrased 

an article for c l e r g y m e n  in the following m a n n e r :  “T h e  w o r d  cure has its root in a 

w o r d  that originally m e a n t  core. T h e  funeral director is s o m e o n e  w h o  cares about, w h o  

takes care, a n d  w h o  takes care of. H e  is called u p o n  to cure, to e n c o u r a g e  as well as to 

console, to o v e r c o m e  soul w o u n d s .  Ilis is part of a meaningful care-taking profession."

This definition fits m o s t  funeral service licensees. But its ultimate m o r e  often than 

not is f o u n d  in those practicing with the w h o l e - m a n  total-funeral concept.

Licensing— E d u c a t i o n — R e c r u i t m e n t

It is estimated that a p p r o x i m a t e l y  7 5 %  o f  all persons licensed in funeral service hold 

a fun e r a r’il iiecIois and a n " e m f i a T m e r’sl?ccnsig'~or a c o m l m f a i i o n ~6TT7otlT~~TIiefc 

are'Jseven sfliiT.'wTucIi d o  noITicVnse funeral directors as such. T h e r e  are eleven states 

w h e r e  there is a single license law covering b oth funeral directors a n d  c m b a l m c r s ,  or 

w h e r e  the req u i r e m e n t s  for funeral directors include e m b a l m e r  prerequisites.

T h e  w h o l e - m a n  total Iuneral idea is best served w h e n  the licensee is e d u c a t e d  and 

licensed to d o  all that is d o n e  or might have to be d o n e  in a funeral service practice.

T h e  reasoning for this is valid w h e n  looking outside o f  funeral service a n d  w h e n
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realistically confronting the facts within funeral service.
It is admitted that there arc men and women who prefer the technical aspects of the 

profession. They like to embalm and do restorative work. It is also true that some 
licensees seldom prepare a remains because their personal contact and administrative 
duties keep them fully occupied.

There are physicians who specialize in surgery. There are lawyers who do nothing 
but tax work. There arc dentists whose practice is limited to extracting teeth and 
pharmacists who are research chemists. But in each of these fields the general 
education and license is that which must first be obtained and the specialization 
follows.

In funeral service the reasons are as logical and compelling.
It is helpful in the serving of people for all licensees to be fully qualified. As an 

example, the owner or manager should have the basic knowledge if not the experience 
to understand an embalming problem and perhaps help solve it, or at least to be able to 
relate it to someone.

Likewise a licensee specializing in technical functions should be able to fill in in 
other capacities in the absence of those who do this normally. He should also be able 
to serve those who may want him as their funeral functionary.

The following chapter deals with personnel practices. But it is pertinent at this point 
to state that for the funeral to continue with care taking personalized service given by 
licensed personnel there must continue to be an influx of such personnel to replace 
those who die, retire, or leave the field.

As long ago as 1957 the Joint Commission 011 Mortuary Kducation said in its report 
that fiic concept of tlie person licensed to practice funeral service must reintegrate the 
cmbalmLr. with the funeral directum function.. Aiso thc roic .of.the.licens£a.musLJje— 
expanded to include services which have a therapeutic and mental health value 
performed for the living..

Tlie Commission was formed in April 1956 “ to examine the bundle of tasks that 
have been socially and legally assigned as the occupational province of present-day 
American funeral service personnel with a view to determining the educational 
experiences, both preparatory and in-scrvicc, needed for their efficient and satisfactory 
performance.”

The conclusion previously stated was predicated on the finding that cmbalmcrs were 
faced with an occupational dilemma—with ambiguous status. The reasons for this were 
summarized in the following manner:

1. Embalming in the minds of funeral service personnel is associated with the 
“ back room”  of the funeral home.

2. Dealing with the clientele “ out front” is valued by funeral service staffs.
3. While not all who are primarily embalmers are discontented, those who are arc 

critical in a manner symptomatic of frustrated career aspirations.
4. Funeral directing only in the dual license sense (funeral director and embalmer) 

means management, personal contacts and funeral direction. Paradoxically in 
many states this requires the least formal education and training.

5. Embalmers and other technicians have had little success in organizing associa­
tions other than unions.
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There is one other point that the Commission made more than a decade ago which 
might be viewed as prophetic. In its analysis the Commission used the phrases “ house 
of management”  and “ house of labor.”  It is our opinion that the whole-man-total- 
funeral concept with the single license will discourage a division of personnel whereas 
the owner-manager-technician concept will encourage it to the point where there may 
be a separation of “ management”  and “ labor”  in a funeral home.

A funeral home owner must face up to the following facts:
“ Back room”  men can be obtained, but often they must be paid as much or more 

salary as arc qualified personnel. Also, these men do represent the funeral home and 
the owner(s) for better or worse. However, it is rare that a man who will make a 
worthwhile staff member can be recruited to be a “ back room”  man, a “ second class 
citizen.”  There are times when the owner is away and one or more staff members fill in 
for him. Or lie may be busy. The funeral is just as important to the people served by 
these staff members as it is to those served by the owner or manager. Irreparable harm 
can be done by a mistake or mistakes. There is no doing it over. Tire greater the 
education of a survivor or survivors the greater the possibility of his expecting good 
service by an equally or better educated person associated with the funeral home. The 
more closely a man fits the requirements of the wholc-man concept the greater his 
chances are of meeting the challenge and needs of those of the “ new” generation.

Paul R. Keenan, now of the University of Missouri, put it well when he said in his 
“ Education for Tomorrow” :

If the funeral service practitioner of today arid tomorrow is to be successful in his 
contacts witii other members of ins community, lie will be expected to meet them on an 
equivalent academic basis. If lie does not, not only will lie be at some disadvantage, but 
many opportunities both personal and professional which lie might otherwise enjoy will 
not be available to him.

We must also be aware that the basic fund of knowledge is increasing in this day and 
age at a rate in which it is doubled every ten years. This has resulted in many changes in 
sociological and professional practices. In many fields it has resulted in computer storage 
of information-in others it has established specialties, and sub-specialties within pro­
fessions and occupational groups. Employment opportunities unknown ten years ago are 
commonplace today, and this has contributed much to the complex situation in which 
today’s citizen must function and which lie hopes to understand.

There is no doubt, unless some unforsccn circumstance arises, that knowledge will 
continue to become available at a constantly accelerating rate, accompanied by a 
comparable complexity of life; and the person who finds himself unprepared for it will 
experience sonic difficulty in keeping abreast of new developments in everyday living. If 
this is true of citizens attempting to find a place in life which is satisfying to them, it will 
also be true of the professional who will find the many faces of society constantly 
changing, and who will have to cope with these changes .f he is to suivivc. It should be 
remembered that lie must operate both as a member of his society and also as a 
professional person to satisfy special needs of the community in which he elects to 
function.

Funeral service has been comfortable in the knowledge that it lias developed according 
to specific customs based 011 the needs of the people, but no one can adequately predict 
the lines on which it will develop further. It docs not, however, require a soothsayer to
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predict that funeral service will be subjected to changes because the needs and demands

of the public are changing, and will continue to change.

In the almost 100 years of licensin’g the funeral functionary, there have been three 
basic steps o f  progression to meet the needs ancl demands o f  change, with a fourth 
.now developing fast:

1. Tlie embalmer-public-health concept.
2. Tlie advent of the funeral director license to embrace more than embalming 

and to place responsibility for actions beyond preparation of the body.
3. The dual license law in most states with most licensees being both funeral 

directors and embalmers, or holding a combination license.
4. Tire single license to practice funeral service predicated on the wholc-man- total- 

funeral concept to encompass services essential to the place of the licensee as a 
“ care-taker,”  or “ care-givcr,”  or “gate-keeper”  in America in the last third of 
the twentieth century.
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R e q u e s t e d  by: H o u s e  C o m m e r c e  C o m m i t t e e _________ D a t e : ____________________________
R e t u r n  D a t e  R e q u e s t e d : ______   •

A g e n c y : — C o m m e r c e _________________________ P r o g r a m : L i c e n s i n g  P rofes s i o n s ______

II. F I S C A L  D E T A I L
Budget R e q u e s t  Unit(s) Affected: R e g u l a t i n g  a n d  L i c e n s i n g  o f  P r o f e s s i o n s  

A. E X P E N D I T U R E S : ( T h o u s a n d s 'of dollars)

O B J E C T  J FY 76 FY 77 FY 78 FY 79 FY 80 FY 81
100 P E R SONA L S E R V I C E S
200 T R A V E L 6.0
300 C O N T R A C T U A L 5.0
400 C O M M O D I T I E S
500 E Q U I P M E N T
600 LAND & S T R U C T U R E S
700 GRANTS, CLAIMS, ETC.

TOTAL
11.0 .0 .0 .0 .0

B. FUNDING: (Thousands o f  dollars)

G E N E R A L  F U N D  ' 1 11.0 .0 .0 .0 .0

F E D E R A L  F U N D S
O THER

C. POSITIONS:

P E R M A N E N T / T E M P O R A R Y /
1 ° < 1 0 < I 0 4

o /
1 0 7MAN M O N T H S  (P./T.) / I 0 / 1.0 / . . J 0 ,  . 0. / 1.0. /

III. A N A L Y S I S  (See F iscal Note P r epa ration Instructions, Section III)

This b i l l  d o e s  n o t  c r e a t e  a  b oard, b u t  w i l l  p l a c e  the r e s p o n s i b i l i t y  
f o r  s e t t i n g  s t a n d a r d s , d e v e l o p i n g  e x a m i n a t i o n s  a n d  e x a m i n i n g  and 
l i c e n s i n g  a p p l i c a n t s  w i t h i n  the D e p a r t m e n t  o f  C o m m e r c e  and E c o n o m i c  
D e v e l o p m e n t .  T o t a l  l i c e n s e e s  are e s t i m a t e d  to be from 75 to 100 p e r s o n s  
an d  p l a c e s  o f  b u s i n e s s  initially. The D e p a r t m e n t  will need  c o n t r a c t u a l  
a s s i s t a n c e  to f o r m u l a t e  r e g u l a t i o n s  a n d  f u n d i n g  to h o l d  h e a r i n g s  t h e  
first year. W e  a r e  a s s u m i n g  an e f f e c t i v e  date o f  July 1, 1976 and that 
i n v e s t i g a t i o n s  and  e n f o r c e m e n t  are the r e s p o n s i b l e  of the A t t o r n e y  
Ger •‘.ral.

IV. A T T A C H M E N T S

V. DATE: F e b r u a r y  9, 1976 PR EPARED B Y : Sharon A n d r e w , Pi r e c t o r

Original: L e g i s l a t i v e  Finance 
cc: Budget and Manage ment

Prime S p o n s o r  (First L egislator Named)



JOINT COMMERCE COMMITTEE 

HEARING AGENDA FOR FEBRUARY 6, 1976

AND

SUMMARY REPORT OF THE INTERIM COMMITTEE 

ON MORTUARY SCIENCE

SENATOR ED WILLIS 
CHAIRMAN INTERIM COMMITTEE

REPRESENTA TIVE BOB BRADLEY 
CHAIRMAN JOINT COMMERCE COMMITTEE



J U N F S  T J  r  ' r ' ' A i 0

V 9:>301

0 2 0 9 5  P O M  A N C H O R A G E  A L A S K A  15 0 2 - 0 5  0 3 4 0 P  AST

P M S  R E P  B O B  B R A D L E Y

-''>2
J U N

AS I R E A D  H B 5 0 9  E D U C A T I O N A L  S T A N D A R D S  TOO H I G H  • 

AND W O U L D  I N C R E A S E  C O N S U M E R  C O S T S .  URGE R E V I S I O N  

R I C H A R D  L J O H N S O N  PO B O X  11 9 9 5 1 0



^ C A  A L A S K A  C C M k 'U h ' IC A T iO N S ,  T t l O >  

P H O N E :  5 8  > 6 4 4 0  
f  . J U N E A U ,  A L A S iC A  9 9 8 0 1
0 2 0 6 5  P O M  A N C H O R A G E  A K  15 0 2 - 0 4  9 4 5 A  A S T  

PM S R E P R E S E N T A T I V E  | ^ B  B R A O L E Y  S T A T E  H O U S E  

P O U C H  V

1375 F

OF C S H G  5 0 9  B E C A U S E  IT N E E O S  F U R T H E R  S T U D Y

M A R I A  F O X  B O X  600 L A K E R I D G E  D R I V E  E A G L E  R I V E R  9 9 5 7 7



C A  A L A S K A  C O M M U N IC A T IO N S ,  IN C .
P H O N E :  5 8 3 - 6 4 4 0  

JU N E A U ,  A L A S K A  9 9 0 0 1

12062 P O M  F A I R B A N K S  A L A S K A  0 2 - 0 5  4 4 5 P  A S T  

P M S  R E P  B O B  B R A D L E Y  

J U N  I

U N L E S S  C S H 9 5 0 9  C O N T A I N S  D U A L  L I C E N S I N G  I W O U L D  

URGE ITS D E F E A T

J I M  H E I B E R  4 1 5  I L L I N O I S  F A I R

9 7 3 F E 3  5  p;> 7  5 g



#

'

, C A  m m m  m
ofr c e r u m  m e .

£3 3 - 6 4 4 0  
J O N E A U ,  A L A S K A  99301

»

CJ

1 2 0 6 0  P O M  F A I R B A N K S  A L A S K A  0 2 - 0 5  A A 5 P  A S T  

P M S  R E P  B O B  B R A D L E Y  

J U N

O P P O S E  C S H B 5 0 9  B E C A U S E  IT IS T O O  R E S T R I C T I V E  

R A M O N A  V A N  OE D E E G A E T E  

7 3 8  W E S T  72 A N C H

I97SFEB 5 8 02



m m m
- C A  A L A S K A  C O ’ R U S T IC A T IO N S ,  IN C . 

P H O N E :  CSS-6440 
.  JU N E A U ,  A L A S K A  9 9 8 0 1

1 2 0 6 1  P O M  F A I R B A N K S  A L A S K A  0 2 - 0 5  A A 5 P  A S T  

P M S  R E P  B O B  B R A D L E Y

Z - 4
JUN '

R E Q U E S T  F U R T H E R  C O N S I D E R A T I O N  OF A L L  A S P E C T S  C S H B 5 0 9  

B E F O R E  P A S S A G E  U R G E  C A U T I O N  

J O H N  C A V E N  A 0 2 4  E V E R G R E E N  F A I R

I978 FEB 5 PM 7 5 9



H G A  A L A S K A  C 0 1 £ 3 u ' : x : . - i C r
# P H O N E :  5 33-6440

J U N E A U ,  A L A S K A  9 9 8 0 1

•
t

1 2 0 6 4  F A I R B A N K S  A L A S K A  P O M  0 2 - 0 5  4 4 5 P  A S T

P M S  R E P  B O B  B R A D L E Y  

J U N  ^ S C L

D O E S  C S H B 5 0 9  R E A L L Y  C O N S I D E R  THE C O N S U M E R  URGE 

B E F O R E  P A S S A G E  

W A L L A C E  B E L L  2 1 0 0  S T A N F O R D  DR A N C H



ID)
 ;  '

I . i- B ... ^  WtE ̂

_________________J i n M l l

*C A  A L A S K A  C O M M U N I C A T I O N ^  IN C . 
P H O N E :  E8G -6440  

JU N E A U ,  A L A S K A  99801 ,

1975 FEB 5 P

CJ

1 2 0 6 7  P O M  F A I R B A N K S  A L A S K A  0 2 - 0 5  4 4 5 P  A S T  

P M S  R E P  BOB B R A O L E Y

2 - 5 3
JUN

AS I R E A D  C S H B 5 0 9  E D U C A T I O N A L  S T A N D A R D S  T O O  H I G H  F O R  

A L A S K A  

R I T A  I H I T A C A G A  

5 0 9  M A R I N E  V I E W  J U N E A U

■■

M 8 05



# u -

: C A  A L A S K A  C O M M U N IC A T IO N S ,  IN C .  
F H O N E :  £8 6 - 6 4 4 0  

JU N E A U ,  A L A S K A  9 9 8 0 1  
1976 FES

CJ

1 2 0 6 6  P O M  F A I R B A N K S  A L A S K A  0 2 - 0 5  A A 5 P  AST 

PMS R E P  B O B  B R A D L E Y

U R G E  D E F E A T  C S H B 5 0 9  B E C A U S E  IT M A Y  BE T O O  C O S T L Y  F O R  THE 

C O N S U M E R

P A U L  W A G N E R  SR 5 2 5  A T H  F A I R



y&ir ' ir*. '!/.'•' -r *

;

CJ

,c , — - j j j i J i ) / *

w c .
* * * » .  A U ^ r ^ o ,  ' *  5  «  8

04

1 2 « 6 5  p o m  F a i r b a n k s  a l a s k a  82-05 * * 5 P  a s t

PMS R E P  B O B  B R A O L E Y  

J U N

C O S T  OF F U N E R A L S  A L R E A D Y  TOO H I G H  C S H B 5 0 9  W O U L D  D R I V E  T H E M  

H I G H E R

R O B E R T  W B I G G S  

738 W E S T  72 A N C H



:C A  A L A S K A  C O M M U N IC A T IO N S ,  IN C  
P H O N E :  5 35 - 64 4 0  

JU N E A U ,  A L A S K A  9 9 8 0 1

1975 FES 5 PM 8 06
CJ

1 2 0 6 8  P O M  F A I R B A N K S  A L A S K A  0 2 - 0 5  4 4 5 P  A S T  

P M S  R E P  B O B  B R I L E Y  

J U N

U N L E S S  C S H B 5 0 9  C O N T A I N S  O U A L  L I C E N S I N G  I W O U L D  U R G E  

ITS D E F E A T

IRE N E  S L O W E R Y  R R 5  B O X  5 1 9 9  NBR 32 J U N E A U



E G A  A L A S K A  C O M M U N IC A T IO N S ,  IN C .
P H O N E :  5 36 - 64 4 0  

JU N E A U ,  A L A S K A  9 9 8 0 1

;

0 2 0 9 6  P O M  A N C H O R A G E  A L A S K A  15 0 2 - 0 5  0 3 4 0 P  A S T  

PMS R E P  B O B  B R A D L E Y  

J U N

U R G E  F U R T H E R  S T U D Y  TO I N C O R P O R A T E  A P P R E N T I C E S H I P  

A N D  T R A I N I N G  A G E N C Y  R E Q U I R M E N T S  IN H B 5 0 9  

R A N D O L P H  W E S T  1 5 A 2  G S T R E E T  9 9 5 0 1

I978 FE8 5 PM 8 35



I t l B I f i
I :C A  A L A S K A  C C I £ ^ J N - C A T i O t f S ( L i C  

P H O K E :  5 96 -64 4 0  
JU N E A U ,  A L A S K A  9 9 B 0 1

0 2 0 6 4  P O M  A N C H O R A G E  A K  15 0 2 - 0 4  9 4 5 A  A S T  

R M S  R E P R E S E N T A T I V E  B O B  B R A D L E Y  S T A T E  H O U S E  

P O U C H  V ' > ± 6 5

J U N

U N L E S S  C S H B 5 0 9  C O N T A I N S  D U A L  L I C E N S I N G  

I W O U L D  U R G E  ITS D E F E A T  

K E N  V O L T Z  

A N C H O R A G E  A L A S K A

I976 FEB 4  PM 5 55



'•'CA

#

0 2 0 6 3  P O M  A N C H O R A G E  A K  15 0 2 - 0 4  9 A 5 A  A S T  I 9 7 6  F E B  4

PM S  R E P R E S E N f A T I V E  BOB B R A D L E Y  S T A T E  H O U S E

p o u c h  v '

J U N

C S H B 5 0 9  N E E D S  M U C H  R E V I S I O N  A N D  S H O U L D  C O N T A I N  D U A L  

L I C E N S I N G  

D E N N I S  W A R D  

A N C H O R A G E  A K

PM 5 55



. HiOKJS: 53: - 6440 

JUNEAU, A L A S K A  99801

'C A  A L A S K A  C C I A

#

02066 POM ANCHORAGE AK 15 02-04 9 4 5 A AST 

PMS REPRESENTATIVE BOB BRADLEY STATE HOUSE

4 : A>S
POUCH V 

JUN

URGE DELAY IN CSHB509 PENDING FURTHER STUDY WITH 

RESPECT TO RECIPROCITY

RICKY LOWE 3404 WOODLAND PARK DRIVE 

ANCHORAGE ALASKA



■ 1 H R
C A  A L A S K A  C O M M U N I C A T I O N S ,  LIC. 

P H O N E :  F Q ^ - M n

1975 FEB 4 p;/i 6 0Q

>6440
f  JUNEAU, ALASKA 99301

02068 POM ANCHORAGE AK 15 02-04 945A AST 

PMS REPRESENTATIVE BOB BRAOLEY STATE HOUSE 

POUCH V '171

JUN

AS I READ CSHB509 EDUCATIONAL STANDARDS TOO HIGH FOR ALASKA 

CHRIS MILLAR SRA BOX 4051D 

ANCHORAGE ALASKA



I 1
t.CA A L A S K A  C O M M U N I C A T I O N S ,  L.C. 

P H O N E :  SG5-€440 

f  JU N E A U , A L A .:  . A  9 9 3 0 1

02069 POM ANCHORAGE AK 15 02-0* 9*5A AST 

PMS REPRESENTATIVE BOB BRADLEY STATE HOUSE 

POUCH V 

JUN

PROPOSED FTC FUNERAL RULES NOW PE NO ING MAY NEGATE 

CSHB509 

FRED KEHL

I975 FEB 4  P*M 6 0 1



RCA A la sk a  c o m ,a m c / u iO i\ 6 r l IC . 
P H O N E : 5 8 5 -6 4 4 0  

JU N E A U , A L A S K A  9 9 8 0 1

f  1978 FEB 4 PM 6  0 3
§2072 POM ANCHORAGE AK 15 02-0* 9*5 a AST 

PMS REPRESENTATIVE BOB BRADLEY STATE HOUSE
* W r?cr

POUCH V -1 " °

JUN

DOES CHSB 509 REALLY CONSIDER THE CONSUMER URGE 

CAUTION BEFORE PASSAGE 

ERNIE HAYWOOO 835D STREET ANCHORAGE 99501



- C A  A L A S K A  C O M M U N IC A T IO N S , IN C . 1976 4
P H O N E : 5 8 5 -6 4 4 0  

7UNEAU, A L A S K A  9 W 1

02084 POM ANCHORAGE ALASKA 15 02-04 340P AST 

PMS REP BOB B R A D L E ^ q  

JUN

CSHB264 WOULD VIRTUALLY PREVENT ME FROM PURSUING 

MY VOCATION OF THE PAST FIVE YEARS 

LARRY WOOTEN 4131 LAUREL ANCHORAGE



PMS SEN BOB BRAOLEY '$±92

JUN

OPPOSE CSHB509 BECAUSE OF RESTR ICTIVENESS

GOROON W CATCHING BOX 6187 ANNEX



M P

UU

, C &  A L A S K A  C O l M C M O X S ,  IN C .

1375 FE3 5  PH 3 3 7
02098 POM ANCHORAGE ALASKA 15 02-05 0340P AST 

PMS REP BOB BRAOLEY

HOUSE BILL 509 LACKS COMPREHENSIVE STRUCTURE 

AND IS VAGUE NEEDS EXTENSIVE WORK THANK YOU 

LA ROGERS 3637 KNIK AVENUE 99503



B C A  A L A S K A  C O M ^ C ® 0 ® '  ^
F H P® -  5 ^  B01

J UNEAU, Al*A~,;v̂

1975 F E S  5  P; j  8  0 7
12069 POM FAIRBANKS ALASKA 02-05 AA5P AST 

PMS REP BJB BRAOLEY

JUN *m.iLsr7

URGE REJECTION OF CSHB509 IN PRESENT FORM AS IT WOULD 

RESTRICT PREPLANNING FUNERAL SERVICES 

ROBERT FARMSWORTH RR6 BOX 406^ JUNEAU



~     —  n

r*
1 0

L EiL L :lj]ifjf/pj fljji

• &lK£k & C Q f& .a w c m o N fy  in c .
w m  & 3 # « 0

I A  '93P<&t
0
12072 POM FAIRBANKS ALASKA §2-05 520P AST

REP BOB BRAOLEY

0 2 6 0
JUN

I CANNOT WITH A CLEAR CONSCIENCE SUPPORT OR ENOORSE 

CSHB509

BILL FREIOEL 318 YANKOVICH RD FAIR

I3T8 FEB 5 PM 7 40

#



A A L A S K A  CCMlvlUNICATIONS, INC. 

P H O N E :  533*6440 

JUNEAU, A L A S K A  99301

r  1976 F E S  5  p „  7 5 8
12060 POM FAIRBANKS ALASKA 02-05 445P AST 

PMS REP BOB BRADLEY 

JUN ^

UNLESS CSHB509 CONTAIN DUAL LICENSING I WOULD URGE ITS 

DEFEAT 

PAUL ALLEN WAGNER JR



P H O N E :  583-6440 

JUNEAU, ALASKA 99801

’ 1375 FEB 4 PM 5 59

02067 POM ANCHORAGE AK 15 02-0* 9A5A AST 

PMS REPRESENTATIVE BOB BRADLEY STATE HOUSE 

POUCH V " 1 7 0

JUN

OPPOSE CSHB509 BECAUSE IT IS TO RESTRICTIVE

MR AND MRS LEAONARD HUNTER BOX **0H STAR ROUTE A

ANCHORAGE ALASKA



T:CA A L A S K A  C O L M J N I C A T I O N S f .

# P H O N E :  586-6440

JUNEAU, A L A S K A  99301,
02070 POM ANCHORAGE AK 15 02-0* 9*5A AST ,n,rt rCD A

]9?o *EB 4

PMS REPRESENTATIVE BOB BRAOLEY STATE HOUSE

POUCH V ' _l? 3

JUN

COST OF FUNERALS ALREADY TOO HIGH CSHB509 WOULD DRIVE 

THEM HIGHER 

JOANNE L RAVITHIS 9*0 WEST 77TH ANCHORAGE



* *  1 3 1 1 1 1 ®  *u '  A L A b W i  9 9 3 0 1

02071 POM ANCHORAGE AK 15 02-0* 9*5A AST 

PMS REPRESENTATIVE BOB BRAOLEY STATE HOUSE 

POUCH V '-V74

JUN

CSHB509 TOO COMPLICATED, I FAVOR SIMPLICITY URGE 

REVISION

IRENE BRADY 2032 BOREALIS ANCHORAGE ALASKA

I27S FEB 4  m  6 0 2



A L A S K A  C O M P L I C A T I O N S ,  Ilk.
P H O N E : 5 8 5 -6 4 4 0

JU N E A U , A L A S K A  9 9 3 0 1

f  1976 FEB 4  PM 6
02082 POM ANCHORAGE ALASKA 15 02-0* 329P AST

PMS HON ROBERT BRAOLEY
" > 1 7 8

JUN

BEING MEMORIAL COUNSELOR EIGHT YEARS FEEL STRONGLY 

PE-ARRANGEO MEMORIAL SERVICES ARE OF BENEFIT TO PUBLIC. 

THELMA KENiSON *521 CORDOVA APT 1 99503



T E L
ti/ii

41

H C A  ALASKA  C O M M U N IC A T IO N S , WCtSJSFEB
P H O N E : S 8 6 -6 -4 4 0

^ F A U ,  P\rJr"rĵ r)c>°Qi

4 pit 6 45

*2083 POM ANCHORAGE ALASKA 15 02-04 345P AST 

PMS REP BOB B R A p j ^ g  

JUN

OPPOSE CSHB264 AND CSHB509 BECAUSE THEY RESTRICT OFFERING 

PREPLANNED FUNERAL ARRANGEMENTS 

KEN PIEPGRAS STAR ROUTE B BOX 115 PALMER



THE PRECEDING PAGES WERE TREATED AS 

A  UNIT IN THE ORIGINAL FILE.
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S n t r j ?  3 f o t t ? n t l  S o m ?
P.O. Box 2351 

Anchorage, Alaska 99510

•0<ss£̂
F e b r u a r y  I4., 1976

T he H o u s e  a n d  Senate Comme rce C o m m it tee 
Alaska  State Legislature 
Juneau, Alaska

Re: H e a r i n g  on M o r t u a r y  S c ience a n d  R e l a t e d  Bills

D o a r  Legislators:

H O U S E  B I L L  ^09:
HB £09 on M o r t u a r y  Science is not at all comprehe nsive and leaves too 
m a n y  areas up to others to deoide^its meaning. The lack of definitions 
will o n l y  place this bill, if enacted, in the courts for interpretation, 
w h i c h  is what r e g u l a t o r y  statutes are s u p po sed to eliminate. T h o r o u g h  
st u d y  of other state laws w o u l d  show that very definate guide lines 
must be set out in the statute, then a l l o w i n g  further rules and r e g­
ulations to be a d o p t e d  if needed. A l a s k a  will be unique in that this 
p rofession will bo r e g u l a t e d  by three agencies: Commerce, H e a l t h  and
Social Services a n d  Revenue, when other  states hove profes sional boards, 
m a d e  of of practitioners that adopt its rules and regulations. I do 
not a d v o c a t e  a board due to the l i m i t e d  number of practitioners, but 
feel the voice of the m a j o r i t y  of p r a ct itioners mus t bo l i s t e n e d  to, 
in that we are the ones that will have to live w i t h  these lows b o t h  
p r o f e s s i o n a l l y  and economically.

As an individual as well as a m e m b e r  a n d  officer of the Alaska A l lied 
Funeral Services Association, inc., I favor a dual license w h e r e b y  the 
funeral director does nob first hove to be an ombalmer; s trong appren- 
bicesh i p / p r a c t i c u m  training requirements; special licosne provisions 
in cose of the death of the licensee, so that o business that has taken 
m a n y  years of w o r k  to develops and large financial investments, is not 
el i m i n a t e d  and cause financial loss to the survivors; fair r e c i p r o c i t y  
require ments a n d  a well s t r u c t u r e d  cost disclosure clause included as 
a part of the b o d y  of the "Mortician" bill a n d  not os a piggy back issue.
I p e r s o n a l l y  do not desire to see the educational standards raised so 
hi g h  that we cannot afford to get h e l p  a n d  want to see e liminated the 
area where the department has the right to decide what courses s h o u l d  
bo taken in college prior to attendance at a school or c o lle ge of M o r t u a r y  
Science. No other state has this requirement.

HOUSE B I L L  26lj:
T e s t i m o n y  was given to the House C o m me rce Co mmittee last year regarding 
this bill. I feel that further study s hould be a f f o r d e d  this bill bo 
cover all avenues c o n c e r n i n g  trusting of p r e - n e e d  funeral services.



Th9 H o u s e  a n d  Senate C o m merce  Committee 
F e b r u a r y  Ij., 197$
Page -2-

P r e s e n t l y  the F e dera l Trade Commission is i n v estig ating laws such as 
this as a restraint of trade in denying the c o n s u m e r  the rig ht of 
choice, of p r e - p l a n n i n g  a nd/or p r e - p a y i n g  their final rites. To 
e s t a b l i s h  a Trust Fund, we have been info rmed b y  local A n c h o r a g e  area 
b a n k i n g  institutions^ that a m i n i m u m  of $ 1 0 0 , 0 0 0  is r e q u i r e d  a n d  an 
a d m i n i s t r a t i o n  fee of $ £ 00 .00 is c h a r g e d  to a d m i n i s t e r  that fund.

H O U S E  B I L L  271 :
T e s t i m o n y  was given to the H o u s e  Commerce Comm ittee also last year 
r e g a r d i n g  this bill. This bill does not require a n y  specific type 
of pricing, a n d  still allows the funeral establishment to give a 
f amily one lump sum price a n d  terms of payment. It w o u l d  also make 
it impossible to even remove the remains from the place of death 
until all arrangements h a d  bee n m ade a n d  c o m p l e t e d  w i t h  the family 
and the c ontractual  agree m e n t  signed. This is v i r t u a l l y  impossible. 
W e  s u b m i t t e d  a p r o p o s e d  substitute to you last year. D u r i n g  the 
interim of the legislature this bill, or its p i g g y  b a c k  identical, 
was gone over m a n y  times.

As a p r a c t i t i o n e r  in the f i e l d  of funeral service, I feel that great 
revisions are needed to HB £09 a n d  its piggy back issues or HB 26)4. or 
271 w h i c h  ever w a y  they are p r e s e n t l y  written before I can support 
the bill.

I s i n c ere ly hope that serious co nsideration  will be given to all 
t e s t i m o n y  presented  to this committee as well as a complete review 
of all testimony an d mat erials subm itted to the s ub-committee on 
m o r t u a r y  science over the past months.

R e s p e c t f u l l y  yours,



February l\., 1976

The House and Senate Commerce Committee 
Alaska State Legislature 
Juneau, Alaska

Re: House Bill £09 

Dear Legislators:

I, Kenneth D. Burton, duly licenses to practice the science of 
embalming in the State of Alaska, and being unable to represent 
myself, make the following statement.

I feel HB £09 as presently written is not in the best interests 
of m y  profession.

I favor:
1. Separate licenses for Embalmers & Funeral Directors (Dual 

License concept).
2. A comprehensive apprenticeship program for both Embalmers 

& Funeral Directors spelled out in the law.
3. Special, temporary licenses for widows and legal representatives 

for administrative purposes only.
[j.. Addition of definitions to prohibit loose structure and 

ability for private interpretation.
£. A tightly structured disclosure of costs and services section 

that will prevent practices that the FTC is now investigating.
6. A law that is reflective of testimony given and at least 

equal to the other laws of the other 1+9 states and is not 
reflective of the whims of a few.

I oppose:
1. High academic requirements in the place of "career centered" 

training.
2. The loose structure of HB £09 that leaves too much room for 

private interpretation that may have to be settled in the courts.
3. Too much power given to the Department as outlined in the Bill. 

Example: the Department being given the power to decide what 
courses should be taken to meet educational requirements.

Ij.. The clause in the reprocity section that stipulates 1 year 
of practice prior to applying for reciprocal license.
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I d i d  not f a v o r  H B  509 in its original state. M a n y  changes have  
b e e n  m a d e  a n d  m u c h  w o r k  h a s  b e e n  done. However, I p e r s o n a l l y  feel 
that H B  509 in its p r e s e n t  f o r m  is inadequate, does not me et the 
needs of the pract i t i o n e r s  in this state, n o r  does it m e e t  the 
needs of the consumer.

If we are to develope laws, it is our duty as citizens and your
duty as legislators to see that g o o d  laws are made for the benefit
of all. S inc e H B  509 does not m e e t . t h e s e  r e q uirements and, I feel,
is just an u p d a t e d  ve r s i o n  of the vaguenes s a l r e a d y  on the books,
I w i t h d r a w  m y  support of it u ntil f u rther  studies a n d  changes 
are made.

K e n n e t h  D. Burton 
B r u c e  F u n e r a l  Home
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ALASKA’S MOST BEAUTIFUL MEMORIAL PARK

OFFICE: 236 W  10th AVE ANCHORAGE 

907/272-6850

January 29, 1976 
The Honorable Bob Bradley 
Chairman House Commerce Conmittee 
State of Alaska 
Pouch V
Juneau, Alaska 99801

Ref. HB 264 and HB 509
Dear Representative Bradley:

Reference Is made to the forthcoming joint and House hearings on HB 264 and 
HB 509. For some time the Federal Trade Commission has had under Investigation, 
the funeral industry and trade practices and has published as of August 15, 1975, 
"Funeral Industry Practices, Proposed Trade Regulation Rule and Staff Memorandum"* 
It is my understanding that hearings will be held sometime in April of this year.

HB 264 and HB 509, as proposed, will give legislative sanction to Alaska funeral 
directors to engage in the types and practices to be found by the FTC, harmful 
to the public.

In this regard, I would like to draw your attention to copies of pages 1-7 of the 
aforementioned report, containing discussions of some of these practices and esp- 
cially pages 19-20, and 85-103 wherein funeral directors have monoplized and 
limited competition, in plarticular please note the information starting on page 86. 
HB 509 and HB 264, while appearing to protect the consumer is actually designed to 
restrict trade by means of making it impossible for companies to offer a pre­
arrangement service while there is no immediate stress on a family because of a 
recent death, but rather such type legislation is designed to take advantage of 
the consumer by performing their services only when a family is distraught and not 
always thinking clearly. This is accomplished by legislating laws to requre 
100% of monies received for pre-need services to be placed in trust. What seller 
could operate with such absolute restrictions, notwithstanding the threat of loss 
of license to practice and making it possible only for licensed funeral directors 
to sell before need?

I am in complete agreement that there Bhould be some type of constructive legis­
lation restricting certain funeral practices, however, I can't help but feel that 
this is a far more complex matter than appears on the surface, requiring a consider­
able amount of further study as is being borne out by the FTC investigation.

If these bills are passed in their present form, the consumer will have been 
denied the right of choice as to when and under what conditions he will be allowed 
to make final arrangements for himself or his family.

Yours truly,

A s *
Arthur S. Richmond,
Valley Memory Gardens, Inc.

M e m b e r  P r e - A r i a n g e m o n t  I n t o r m o n t  E x c h a n g e  o l  A m e r i c a  • M e m b e r  N a t i o n a l  A s s o c i a t i o n  o f  C e m e t e r i e s
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subject: Funeral Industry - File 732 3057 (Program 1-12)
Proposed Trade Regulation Rule
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INTRODUCTION

This memorandum supports the Funeral Industry Practices 
Trade Regulation Rule which has been proposed to correct the 
unfair and deceptive practices identified in the course of 
the staff's investigation. These abuses are industry-wide, 
and staff is convinced that a Trade Regulation Rule is the 
most direct and efficient way to eliminate them.

The staff formally proposed the funeral investigation to 
the Commission in July, 1973 after several months of prelim­
inary investigation into iniustry conditions and consumer 
abuses. Staff's 239 page planning memo to the Commission 1/ 
described, in considerable detail, the industry and a number 
of consumer problems, and forms part of the basis for the 
rule we are proposing.

Following Commission approval of the formal industry­
wide investigation, the staff initiated, in October, 1973 
a pilot funeral price survey in the District of Columbia, 
the results of which were released in February, 1974. The 
D.C. survey was the first systematic effort to get hard data 
on funeral prices and practices in a particular area, and 
to make that data available to the public. The D.C. survey 
produced much useful information. 2/ It also inspired a 
number of similar surveys all over the country— by state and

i./ Division of Evaluation, Bureau of Consumer Protection, 
Unfair Practices in the Funeral Industry: A Planning Report
to the Federal Trade Commission, June 29, 1973 
cited as F.T.C. FuneraTTnvestigation Planning

| hereinafter 
M e m o ] .

2/ DIVISION OF SPECIAL PROJECTS, BUREAU OF CONSUMER PROTEC­
TION, U.S. FED. TRADE COMM'N, SURVEY OF FUNERAL PRICES IN THE 
DISTRICT OF COLUMBIA (1974) (hereinafter cited as D.C. FUNERAL
SURVEY!.

Buy US. Savings Bonds Regularly on tlx Payroll Savings Plan



local governments, 3/ consumer groups, 4/ and newspapers 5/ —  
which have likewise yielded valuable data.

In addition to the price survey, the staff has obtained 
information from funeral directors, visits to funeral homes, 
industry employees and ex-employees, casket manufacturers, 
memorial society members, consumer interviews and complaint 
letters, trade journals, sch^’arly papers, and magazine and 
newspaper articles.

The information gathered by the investigation confirms 
the view expressed in our initial report that there are many 
serious abuses of consumers by large numbers of the nation's 
22,000 funeral homes 6/ and consequently an urgent need 
exists for remedial action by the Commission.

Each year, millions of families are forced by the death 
of a relative 7/ to make one of the larqest consumer

3/ E ^ g ., Arkansas; Delaware; Florida; Iowa City, I o w a ; 
Massachusetts; Minnesota; and Syracuse, New York.

4/ Indiana Public Interest Research Group; New York
Public Interest Research Group; Consumer Action of Kansas City, 
Missouri.

5/ Newspaper surveys have been conducted by the San Bernadino 
Sun-Telegraph, San Bernadino, CA; St. Petersburg T i m e s ,
St. Petersburg, FL; The Cincinnati Enq u i r e r , 'Cincinnati, OH;
T he houisville Cour ier-Journal, Louisville, KY; and the 
Northern virgin i a~NewsT Vienna, VA.

6 / The precise number of funeral establishments is not 
entirely clear. The most recent figures from the Department of 
Commerce, Social and Economic Statistics Administration 
indicate that there were 20,854 funeral service and crematory 
establishments operating in 1972. U.S. DEP'T OF COMMERCE, 
SUMMARY REPORT OF THE 1972 CENSUS OF SELECTED SERVICE 
INDUSTRIES. The industry's largest trade association, the 
National Funeral Directors Association has used the figure 
22,500. NATIONAL FUNERAL DIRECTORS ASSOCIATION, FUNERAL 
SERVICE 13 (1974). The Labor Department has quoted a 
figure of 23,000 and has calculated that there were 45,000 
licensed funeral directors and embalmers in 1972. U.S. DEP'T 
OF LABOR, OCCUPATIONAL OUTLOOK HANDBOOK 174 (1974-75).

7/ There were 1,977,000 deaths in the United Stares in 1973. 
U.S. BUREAU OF THE CENSUS, STATISTICAL ABSTRACT OF THE U.S.,
51 (1974).



purchases, 8 / under severe handicaps of time pressures, 
emotional distress and lack of information or experience. 9 /
As an FTC hearing examiner noted long ago, there are few, ~ 
if any industries where the ultimate consumer is so 
disadvantaged or where his normal bargaining power is so 
diluted in a situation of such immediate need. 1 0 /

The need for protections for funeral buyers is particu­
larly acute because the funeral director plays two conflicting 
roles. His public relations image emphasizes his duties 
as a professional servina people at a time of particular 
desperation. His economic self-interest puts him in a 
different role: he is a salesman of goods and services to
these same people; and, if he wants to prosper or even to 
survive, he must move his hiqh profit lines.

This conflict is exacerbated because the imaqe of 
disinterested professionalism makes the funeral director a 
more effective merchandiser. The more the public accepts 
the professional role, the less it will inquire, shop, or 
bargain, and the greater the opportunity for hiqh mark-ups,

8 / Based on the D.C. funeral survey and similar surveys 
across the country, consumers pay funeral directors an average 
of $1100 to $1400. Cemetery and related expenses bring the 
averaae total for funeral and burial expenses to approximately 
$2000. See sources cited in notes 2-5, su pr_a; FFDA 
Statistical Survey Shows Few R a t io Changes/ AMERICAN FUNERAL 
DIRECTOR’ 22 (July, 1975) (1974 average luneral director 
charge of $ 1287 ).

Gross receipts for funeral homes and crematories have 
been estimated at $1.91 billion for 1973, $2.00 billion for 
1 ^ 4 ,  $2.12 billion for 1975, and are projected to reach 
$2.80 billion by 1980. U.S. DEP'T OF COMMERCE, U.S.
INDUSTRIAL OUTLOOK WITH PROJECTIONS TO 1980, 480 (1975).

Outlays for items such as flowers (approximately $800 
million, annually), cemetery expenses (approximately $735 
million, annually), monuments and markers (approximately 
$450 million, annually), and burial vaults (approximately 
$305 million, annually), bring the total annuaL expenditures 
for funet il related items to approximately $4.2 billion.
See MEDIA AND CONSUMER 14 (June, 1974).

9/ The disadvantaged [>osition of the consumer in the funeral 
transaction was discussed, in detail, in the planning memo­
randum at 04-78. See note 1 supra.

10/ See In re Casket Mfrs. Assn., 52 F.T.C. 958, 971 (1954).



unnecessary services and unscrupulous practices. Conse­
quently, the industry tends to promote the professional 
image and fiqht anything that would interfere with it or that 
would permit other than disinterested organizations to come 
between it and the consumer. The industry is well organized in 
terms of state boards of regulation and trade associations 11/ 
and uses its advantages to limit price disclosure, low cost 
disposition, pre-need arrangements, and price advertising, all 
in the name, of course, of professional ethics and good 
practice.

Once the consumer comes to the funeral home, a number of 
sales techniques of varying unsavoriness are used to increase 
the amount he spends. Some of these methods are common to 
many industries, and normally we rely on the forces of compe­
tition and the good sense of consumers to punish those who 
use them and reward those who do not. This does 'not work for 
funerals because the bereaved purchaser is not emotionally 
able t^ bargain 12/ and is seldom even aware that he is being 
deceived or exploited.

The nature of the funeral transaction and the incentives 
operatinq in the industry have been discussed extensively in 
prior memoranda, and need not be reiterated in detail here.
It is enough to say that the general marketing strategy of 
much of the industry seems to follow the following precepts:

1. Eliminate low cost alternatives to the standard 
funeral through control of laws, regulations, and codes of 
ethics.

2. Use of any means possible - laws and regulations, 
propaganda, refusal to deal - to stunt the development of 
memorial societies or pre-need societies which can bargain 
on behalf of the customer in a non-emotional context.

3. Make it as difficult as possible for the consumer 
to obtain price information in advance of need or without
coming to the funeral home.

11/ The anticipated argument that the Commission should not 
take action against abuses because of the presence of state 
requlatory boards is particularly hollow in the case of the 
funeral industry. See F.T.C. Funeral Investigation Planning 
Memo 17-30: One particularly revealinq illustration is the
fact that the general counsel (an active policy-maker) for 
the industry's largest trade association, NFDA, is also the 
general counsel to the conference of state regulatory boards, 
which proposes state regulations.

12/ Moreover, once the body is in the hands of a funeral 
director, the consumer is unlikely to .take his business
elsewhere.
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4. When the purchaser comes to the funeral home, keep 
him confused about prices and options. Tie products together 
so he b 's things he would not want if he thought about it.
Sell him up the price line, and suggest that any thought of
economy is inappropriate.

5. Because the funeral business depends heavily upon 
persona] referrals, it is important that the confusion be 
total but subtle. The consumer must be confused about prices, 
options and requirements, but he must not be able to discern 
that he is being confused deliberately.

The rule proposed here attacks every part of this 
strategy. It is designed to provide the consumer with 
substantially more information on prices and choices, 
eliminate the devices used to obtain unfair leverage over the 
consumer, abolish the outright frauds and deceptions that have 
been structured into the industry, and free up the market 
so that the dealings between funeral director and customer 
will be more fair, and the growth of memorial societies and 
pre-need arrangements more possible.

Since the Improvements Act expanded the FTC's jurisdiction 
to cover practices that "affect" commerce as well as those "in" 
commerce, the Commission's authority to promulgate Trade 
Regulation Rules 1_3/ with respect to funeral abuses is 
beyond serious question.

Almost every funeral home has sufficient involvement in 
one or more of the following activities to satisfy the 
statutory jurisdictional prerequisites: 14/

13/ The Commission's authority to issue Trade Regulation R"ules 
defining certain practices as unfair or deceptive has been 
explicitly recognized by case. See Nat'l Petroleum Refiners 
Assn. v. F.T.C., 482 F.2d 672 (D.C. C i r . 1973), cert denied,
415 U.S. 951 (1974), rev'q 340 F. Supp. 1343 (D.D.C. T 5 7 2 ).
More recently, the Commission has received explicit rulemakinq 
authority by statute (Magnuson-Moss Warranty/FTC Improvement 
Act, P.L. 93-637, Sec. 202 (Jan 4, 1975)).

14/ No specific amount of sales in or affectinq commerce is 
required; only that the amount is not de minimis. In NLRB v. 
Inglewood Park Cemetery Association, 355 F .2d- 448 (9th C i r .
19(5? )7 FRe Ninth £1 rcu [t~ReT<? IHat $3, 086 . 31 in out-of-state 
purchases (out of $500,000 in sales receipts) was not de 
minimis. The Seventh Circuit has held that $2,000 is not de 
m i n i m i s . NLRB v. Aurora C i ty Lin e s , Inc. , 299 F.2d 229, 231 
(7 tH Cir. 19l)2).~~In Surrey~Sleep Produc t s , the Commission 
rejected, as clearly without merit, the argument that $5,000 
in interstate sales was de minimis. See 73 F.T.C. 523, 553 
n. 3 (1968).
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- purchase from out-of-state suppliers of 
caskets, burial vaults, and other funerary 
merchandise sold to customers and purchase 
of equipment used; 15/

- use of media and interstate cjmmunications, 
including the United States mail and the 
telephone, in connection with the arrangement 
and sale of and collection for funeral services 
and merchandise;

- sale of funeral services and merchandise to 
customers from different states;

- advertising in newspapers or magazines with 
interstate circulation, in radio broadcasts 
transmitted to potential customers in different 
states, or on billboards located on interstate 
highways; and

- shipment of deceased human bodies by common 
carrier across state lines to funeral directors 
located in different states and receipt for 
burial or other final disposition of bodies 
shipped across state lines from funeral 
directors located in other states.

15/ Out-of-state shipment of caskets and other funerary 
merchandise was accepted as a sufficient basis for both "in" 
and "affectinq" commerce jurisdiction in an antitrust action 
decided by a United States District. Court in California.
See Cathay Mortuary-Wah Sang v. Funeral Directors of
San Francisco, 1965 Tra'de Cas. Paragraph *71 r 5"S5 (N • D • Cal.).
But cf. Kalin Funeral H o m e  v. Fultz, 313 F. Supp. 435 W . D .
WA llHOlT' a T P’d 4T2 F T 2<J T1T5 (9t.Fi Cir. 1971). In Cathay
it was alleged that 60?, of all caskets used in San Francisco
came from outside the state. The staff believes that the 
amount of interstate shipment of caskets would be equally 
high in most areas of the country.

The Cathay and Kalin decisions and the Commission's 
jurisdiction ovnr funeral homes are discussed in greater 
detail in a 16 page memo from Arthur Angel to J. Thomas Rosch
dated Jan. 17, 1975 (on file).



Given the existence of funeral problems throughout 
the country and the magnitude of the federal government's 
payments 16/ to the funeral industry, funeral practices 
are clearly a proper concern of the federal government.

The proposed rule is directed solely to practices of 
funeral directors (with the exception of the section against 
caskets for cremation, which must also be directed against 
crematories, and the section preventing interference with 
the market, which is directed at trade associations and 
others beside funeral directors).

The rule does not deal with a number of related but 
distinguishable consumer problems encountered in our 
investigation which involve funeral supply companies 
(casket and vault manufacturers) and cemeteries.

It is possible that some of these other kinds of 
problems (e.g., casket and vault warranties and manu­
facturer's promotional materials) can be adequately resolved 
by negotiation or other means short of Commission Trade 
Regulation Rules or lawsuits. The staff has confined its 
proposals to practices of funeral directors because we believe 
they are the most serious abuses, because we do not yet have 
sufficient information on cemetery and allied manufacturer 
practices, and because attempting to include cemetery and 
manufacturer abuses at the same time would make the proceedings 
cumbersome, overburdened and time-consuming. At some later 
date the staff may offer additional recommendations to deal 
with these other issues.

16/ Veterans' burial benefits payments totalled for fiscal 
year 1975, an estimated $134,944,000. VETERANS ADMINISTRATION, 
GENERAL OPERATING EXPENSES, BENEFIT APPROPRIATIONS AND FUNDS 
1976 Fiscal Year, vol. 1 at 5. Social security and other 
governmental benefits bring the federal government's annual 
funeral-related expenditures to nearly $500 million.
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§ 453.6 Interference with the market.

In connection with the sale or offerinq for sale of 
funeral services and/or me rchandise to the public, in or 
affecting commerce as "commerce" is defined in the Federal 
Trade Commission Act, it is an unfair or de ce ptive act 
or practice for any funeral service industry member:

(a) [Offering of inexpensive funerals] or any person, 
partnership, or corporation, di rectly or indirectly, to 
prohibit, hinder or restrict, or attempt to prohibit, 
hinder, or restrict: (1) the offering, or adve rtising
of the availability of, low-cost funerals, immediate 
cremation or other forms of disposition, or arrangem en ts  
for funeral services in advance of need by any funeral 
director, memorial society, or other person, pa rt n er s hi p  
or corporation;

(2) contracts or arrangements between memorial 
societies and any funeral director or other person, 
partnership or corporation providing services for the 
disposition of deceased human bodies.

(b) [Price advertising] or any other person, 
partnership or corporation, directly or indirectly, to 
prohibit, hinder or restrict, or attempt to prohibit, 
hinder or restrict, the disclosure of accurate or ice 
information regarding funeral merchandise or services by

director, memorial society, or other person, 
or corporation offering services for the 
of deceased human bodies, whether such 
is made by means of advertisements in print

any funeral 
par tner ship 
disposi tion 
d i sclosure
media or broadcast media, or in any other manner.

(c) [Reliance on price advertising restrictions] to 
change, restrict, make or fail to make any disclosure of 
accurate price information about any funeral merchandise 
or service by print media, broadcast media, telephone, 
leaflets, mailings, or in any other way, because of or in 
connection with any lav, rule, regulation or code of 
conduct ol any nori-fedoral legislative, executive, 
regulatory or licensing entity or any other entity or person 
whatsoever, including but not limited to professional
associa t. ions .

(d) [Price availaoility notice] to fail to display 
prominently, in any advertising or promotional materials 
in print or broadcast media of funeral merchandise or 
services, the following notice:

-19-



"Funeral home prices vary substantially. 
For information on our prices for funeral 
merchandise and services, call:
[Telephone number]

§ 453.7 Retention of documents.

To assure compliance with the provisions of this 
part and prevent future use of the unfair and deceptive 
practices it prohibits, all funeral homes subject to the 
provisions of this part shall be required to retain and to 
make available for inspection by Federal Trade Commission 
officials, upon request, true and accurate copies of the 
written disclosures or price lists required by § 453.3 
(a)(2) and § 453.5 (b)(1), (d)(1), and (e)(1), and all 
revisions thereof, for at least three years after the 
date of their last distribution to customers, and a copy 
of each selection memorandum signed by a customer, as 
required by § 453.5 (f)(1), for at least three years from 
the date on which the memorandum was signed.



Section 453.6 Interference with the market

The Pra ctice

As is obvious from the foregoing discussion, much of the 
funeral director's power to force the consumer to increase 
his expendit ur es  arises from the ignorance, co n fu s io n and 
emotional stress of the funeral situation. The problem is 
exacerbated because no individual consumer deals often enough 
witn a funeral home to become kn ow ledgeably wary.

The advantages of the funeral director could be offset 
in a number of ways. A potential decede nt  could make his own 
ar rangem en ts  on a pre-need basis by entering into a firm 
contract arrived at in a less emotional context'. While 
useful, the value of such a technique is limited. Most people 
do not like .to maxe their own funeral arrangements, since it 
reminds them of some unpleasant facts. In addition, even if 
the decedent nas entered into a firm agreement, the family 
is still vu lnerable to the pressure of the situation, for 
ar rangemen ts  can be revised.

A second useful offset to the funeral d i r ec t or 's  power 
would be price advertising, now almost nonexistent. 153/
Price advertising would give consume rs  information about the 
general standards and prices in tne industry.

A third possibility, and poss ib ly the most fruitful, is 
for consumers to organize. Memorial soc ieties can d e v el o p 
the expertise ne ce ssary to bargain with funeral homes and 
can represent the interests of consumers in a way that 
funeral directors now profess to do.

]_5_3/ A 1967 survey found that only 2% of the nat ion's 22,500 
funeral homes engaged in price advertising. Fulton, The
Funeral and the Funeral D i r e c t o r : A C o n t e mp or a ry  Analysis
(1967), in STUDIES OF ATTITUDES TO WA RD DEATH, FUNERALS AND 
FUNERAL DIRECTORS 39. However, there are indications that 2% 
may De a high estimate. For example, in a study condu cted 
in P h i l a d e l p h i a , only one of the c i t y’s 364 funeral homes 
reported that it had advertised prices in recent years.
G. Kissel, An Analysis of the Market Pe rf ormance of the 
Funeral Home Industry in P e nn s yl va nia 40, (1970) (unpublished 
w harton School of Business M.B.A. thesis) [hereinafter cited 
as Kissel). Another industry expert has stated that 
a pp r o xi m at el y  3i of funeral industry revenues are devoted to 
adv ertising, most of which is institutional rather than price 
advertising. Int erview with Dr. Roger Blackwell, Professor 
of Marketing, Ohio State University, in Columbus, Onio,
May 12, 1975. what price a dver ti si ng does exist, is likely 
to be highly con cen tr at ed in a particular region (e . g ., Calif.) 
with most other areas having v i rt ua lly none.



Two kinds of barriers exist to the use of these devices 
to reform funeral practices. The first consists of cultural 
barriers. It is far from clear that consumers are much 
concerned about the lack ot price advertising. The p s y c h o­
logical pressure to avoid d eath-r el at ed issues is strong. 
Additionally, much of the public has been con ditioned s u c c e s s­
fully to eschew price considerations. Similar barriers exist 
to the use of pre-need co ntracts and memorial societies. Both 
require a consumer to advert to the future fact of his own 
deatn, an idea which most of us would prefer not to think about.

However, funeral di rectors prefer not to rely solely on 
these cultural barriers and have reinforced them with an 
elaDorate web of state and private restrictions. Staff has 
more information on advertisinq restrictions th$n on the 
others, and the situation with respect to such restrictions is 
set forth in some detail. Other types of restrictions are 
m e n  discussed to snow the actual and potential existence of 
tne same types of suppression of market forces.

1) The Pract i c e : Price A dver ti si ng Restri ct ions

State restrictions on price advertising vary considerably. 
In several states, such as M a ss ac husetts  and Nebraska, 
adve rtising of prices for funeral goods or services is 
s pe ci fi cally prohibited by statute, while in others, such 
as Texas, statutes against solicitation of business by 
funeral di rectors may be used by state licensing boards 
to dis courage  price advertising. Similarly, price 
advertis ing is prohibited or severely restricted by 
regulations of the state licensing board in several states. 1 54 / 
Frequently, these admini st ra tive proscriptions are enacted 
pursuant to a legislative de legation of rulemaking p o w e r .to 
the board, which ex er ci ses its authority by definin g such 
statutory terms as "gross misconduct.," "unethical behavior," 
and "false and mi sleading advertising" to include price 
adv ertisements. 155/ In other states, the staff believes

i54/ E . g . , Louisiana, Missouri, Oregon, Utah, Virginia,
West Virginia, and Wyoming.

155/ In Q u e s e n b e ry v. E s tep, 142 W. V a . 426, 95 S.E.2d 832 
(1956), t.ne West Virginia Supreme Court upheld the validity 
or a board regulation which declared:

All price advertising is here declared to be 
unethical without, exception...

95 S.E.2d at 837. Cji. Boydston v. State, 277 P . 2d 138 (Okla. 
1954): "Of course general advertising in itself is a
character of seeking or soliciting business or patronage."



that the regulatory boards have a strong prejudice against 
price advertising. This bias, when coupled with the board's 
power to revoke or suspend licenses, effectively discourages 
any price advertising. 156/

Legal restrictions against price advertising are 
policed by the state morticians' licensing boards, which 
possess broad powers to revoke or suspend licenses. Composed 
in most states of funeral directors only, 157/ these boards 
have been used to protect the interests of industry members 
at the expense of competition and consumer interests. 158/ 
Regulations creating barriers to entry and restricting 
marketing tecnniques have been used to suppress competition 
Detween industry members, and, explicitly or implicitly, 
price advertising has been opposed. 159/ It is ,‘safe to

156/ In response to a staff request for information on state 
regulations and statutes related to the funeral industry, 
replies were rt-eived from the executives of most state 
ooards. Some of these responses revealed an opposition 
to price advertising. South Dakota's Board replied that 
price advertising "is generally not done as it is 
considered unethical. At best it would be considered 
misleading." Letter from Donald B. Clements, Secretary- 
Treasurer, South Dakota State Board of funeral Service, 
to Artnur Angel, January 15, 1974. The response from 
Arkansas stated that the only bar to price advertising 
there was "good taste, knowing there is no absolute way 
of price advertising in an ethical manner." Letter from 
John W. Baxer, Secretary, Arkansas State Board of Examiners 
and funeral Directors, to Arthur Angel, January 7, 1974..

157/ In $11 but eighteen states, the state board charged 
with regulating funeral practices is composed exclusively 
of runeral directors. Public representatives are included 
on tne boards of six ot the eighteen states: Massachusetts,
California, Minnesota, Arizona, Delaware, and Michigan, 
ine other twelve have a non-industry representative who 
usually is a government official such as a public health 
or vital statistics official.

158/ Kissel, supra note 153, at 73-77; BOWMAN 64-65;- 
Blackwell, Price Levels in the funeral Industry, 7 Q. REV. 
ECON. & BUS. 75, 80-84 i1967 ) (hero m a  i ter ci ted as 
B 1 ackwe 11J ; Hearings on S. Res. 26 2 (Anti.trust A spects of 
the Funeral Industry] Bel ore the Subcomrii. on Antitrust 
a nd M o n opoly of the Senate Comm, on the Judiciary, 88th Conq., 
znd Sess. passim (1964) (hereinafter cited as 1964 HearingsJ.
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assert that state regulatory boards are antagonistic to 
advertising as a competitive weapon. 159/

When the price for risking the disapprobation of the 
board may be loss of one's livelihood, price advertising 
usually will be eschewed. Some challenges, however, have 
been mounted against state board regulations that prohibit 
price advertising. In Quesenbery v. E s t e p , 160/ a West 
Virginia statute which prohibited unethical advertising had 
been defined by a board rule to include a ban on all price 
advertising. Focusing primarily on the question of the 
validity of the delegation of the state's police power to the 
board, the court upheld the delegation of broad, discretionary 
rulemaking power to the board and held that the challenged 
rule was a valid exercise of that power.

*4
More recent cases have declined to follow Quesenbery. 

Grissom v. Van Orsdel 161/ explicitly declined to"follow the 
West Virginia decision in holding that the Florida board's 
restrictions on advertising exceeded its statutory authority 
and thereby "represented an unlawful restraint on the use and 
enjoyment of the defendant's business, in violation of the 
constitutional guarantees on which defendant relied." _162/ A 
similar regulation of the Connecticut State Board of EmBalmers 
and Funeral Directors was declared invalid by a Connecticut 
court on the ground that a statute prohibiting unethical 
advertising provides no authorization for a regulation against 
price advertising. 163/ In two other cases, state courts have 
found statutes restricting price advertising to be consti­
tutionally defective. 164/

1 59/ Blac kwe 11, supra no re 158 , at 80-84.

160/ 142 W. Va. 426, 95 S . E . 2d 8 32 (W. Va. 1956).

161/ 137 S o .2d 246 (Fla. Hist. Ct. App. 196 2) .

162/ Id. at 24 8.

1 6 V Tayl or f, Modeen v. O' Connor , Civil No. 130602 (Conn.
Super . Ct. 1 963), in 1964 Hear ings 241.

164/ Osborn Funeral Home v. Louisiana State R d . of Embalmers, 
~TTio S o . 2d 145 (La. Ct. App. 1968) (statute which prevented 
class of funeral directors from advertising credit terms 
denied class equal protection of laws); Needham v. Proffitt, 
220 Ind. 265, 41 N .E .2d 606 (1942) (prohibition on print 
advertising was unconstitutional discrimination against 
pr int med ia ) .
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Whether or not legal sanctions exist, price advertising 
is widely viewed by the industry as "unethical":

To speak of price advertising as being 
unethical or unprofessional may be accepting 
industry euphemisms for the policy of 
restricting competition; in any case, price 
advertising meets with strong disapproval in 
the industry. 165/

Trade associations have frequently sought to suppress such 
advertising either by adopting formal codes of ethics which 
oppose it or by using "moral suasion" to coax members to 
refrain from price advertising. Numerous instances have 
been reported whereby trade associations have expelled or 
otherwise harassed funeral directors who advertise the 
prices of their goods and services. 166/

These restraints have been leqally challenged success­
fully. In a 1968 consent decree, the National Funeral 
Directors Association settled an antitrust suit brought by 
the Justice Department by agreeing not to keep anyone from 
advertising the prices of funerals. H>7/ Prior to the entry 
of the decree, the NFDA disciplined anc? expelled price 
advertisers. The consent agreement required the Association 
not only to drop this practice but also to exclude any 
affiliated group which limits or restricts price advertising. 
The continuing absence of price advertising suggests that 
compliance with the order may be lacking. 168/

Before the Justice Department decree, a Wisconsin 
Circuit Court held that the NFDA and its state affiliate, 
the Wisconsin Funeral Directors Association, had violated

165/ Kissel, supra note 153, at 40. See also Blackwell,
supra note 157, at 79; The Oak Ridqe-KnoxvTTTe Way of
Pe a t K , supra note 18, at 1.

166/ The Oak Ridqe-Knoxvi1 le Way of Death, supra note 18- 
at .1; SansTnq , Deathstyles , ThIT'WAS HINGTOnIANT^Aug ., 1973, 
at 54; J. RICH I L. PLATT, FUNERAL IN THE CITY OF SYRACUSE 
62-63 (1973); interview with industry informant, supra 
note 18; interview with Jessica Mitford, author, In Berkeley, 
Cal ., Jan. 9, .1 973; interview with union members, supra 
note 45; CAL. DEP'T JUSTICE, THE FUNERAL INDUSTRY p t T I l , 
at 12 (1970) (interview with funeral director).

167/ United States v. National Funeral Directors Ass'n, 1968 
Trade Cas. Paragraph 72, 529 (D. Wis.).

168/ Kissel, supra note 153, at 29. See also sources cited
m  note 166 supra.
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the state's antitrust law by engaging in a conspiracy to 
suppress competition among funeral directors in the pricin* 
of services and supplies through a policy of refraining 
from cost advertising. 169/ Rejecting the defendants' 
contention that the "professional" nature of a funeral 
director's services justifies curbs on advertising, the 
court stated:

After a careful review of the record and 
analysis of the cases, the court has been 
constrained to the conclusion that the 
restraint of the code and by-law do not meet 
the test of the rule of reason either on the 
basis of professionalism, uniqueness, the 
public or quasi-publxc nature of the 
vocation or business, or a trade association 
regulation. 170/

This myriad of advertising restrictions contributes to 
the lack of price competition in the funeral industry— a 
condition acknowledged by industry consultants 171/ as well 
as scholarly observers. 122/ In an industry characterized 
by inelastic demand, competitive advertising would stimulate 
a redistri bution of business, since new business cannot be 
generated. Recognizing this harsh fact of competitive life, 
funeral directors find it mutually advantageous to refrain 
from advertising prices.

The result of this non- co mpe titive behavior has been 
considerable excess capacity and an o versuppl y of small 
firms. 173/ Since the individual e n tr ep r en e ur ' s share of 
the market is insulated from the outside pressure of 
competition, inefficiencies lead d i r e c t l y  to higher costs. 
Industry-wide data suggests that the industry is "operating 
at price levels which are based upon the cost curves of the

169/ Wisconsin v. National Funeral Directors Ass'n, 1967 
Trade Cas. Paragraph 72,289 (Wis. Cir. Ct.).

1 1 9 /  J d . at 84,720.

171/ A. RAPPAPORT, AN ANALYSIS OF FUNERAL SERVICE PRICING 
M d  QUOTATION METHODS 7 (1971).

172/ Kissel, supra note 153; Blackwell, supra note 158.

17 3,/ 196 4_Hea^i_nos 35, 185; Kissel, supra note 153 at 54;
Slackwell , supra note 158, at 76-78; HIGH COST OF DYING 
17; AMERICAN WAY OF DEATH 41.
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many small firms rather than upon the cost curves of large 
firms which can spread overhead costs over large volume." 174/

Ineffici en cy  is protected, moreover, by the unique 
nature of tne consumer transaction, a purchase in which the 
d ec i si o n- ma k in g  has been left solely to the s elle r— the 
funeral director. This phenomenon, which Kissel terms "one 
of the most significant aspects of mar ke t structure," 175/ 
has c on tr ibuted to the formation of an industry market 
st ructure which Kissel de sc ribes as one composed of "atomistic 
mo nopolies" and which BlacKwell calls "a co mp os ite of local 
marke ts whicn possess the char ac t er i st ic s  of ol i go po l y 
involving a differe ntiated  product." 1 7 6 / For the consumer, 
the effec t of tnese market conditions is an artificially  
high price structure.

*■

Alt ho u gh  most funeral di rectors claim that funeral 
p ur cn asers are not interested in price information, this 
se lf - se rv in g statement may also be self-fulfilling, for 
tew co ns umers have ever had an o pp o rt u ni t y to obtain such 
information. Nevertheless, the consumer exp en diture 
involved represents a substantial purchase by m illio ns

174/ Blackwell, supra note 158, at 77. See a l s o , AMERICAN 
FUNERAL DIRECTOR, 20 (May 1974) (remarks of Walter B. Chasen, 
an official of the National Funeral Directors Association):

"Why are costs so high for building occupancy?
1 Dlame over investment--funeral homes are being 
built that can only be descr ibed as monumen ts  
to the owners' pride. St ructures are being 
planned without regard to potential income 
possibilities. In many smaller c o m m un i ti es  the 
funeral home is not in conformi ty  with the life 
style of the area. When you read about these 
new structures in tne journals, they pr oud ly 
Doast of expensive imported furnishings,
Taj mahal landscaping, transmitters that will 
broadcast funeral services to distant 
points, sunken gardens, flaming torches, 
waterfalls, acres of parking. The net 
result is an investment ranging to four and 
five thousand dollars of real estate for 
every aoult service conducted. It has been 
reliably estimated that over fifty percent 
of all funeral homes are overinvested.

175/ Kissel, supra note 153, at 9.

176/ Id. at 82; Blackwell, supra note 158, at 75.



of buyers every year. 177/ Frequently, funeral arrange­
ments are made under severe time constraints by bereaved 
persons whose grief and disorientation preclude the 
exercise of normal care and judgment. Without knowledge 
of legal requirements or possible alternatives, funeral 
buyers in these circumstances are at an extreme disadvantage 
vis-a-vis the mortician.

In this context, price information is essential to 
enable consumers to make rational purchase decisions.
Funeral purchasers need information about the prices, 
options and policies involved in selecting particular 
merchandise or services. Armed with such information in 
advance, the consumer will be in a better position to 
protect his own interest in negotiating a transaction with 
a mortician, for most purchasers deal with only one funeral 
director. 178/ Moreover, increased availability of cost 
data will enable consumers to shop comparatively if they 
so desire. The ability to shop comparatively in advance 
may a]so stimulate increased advance planning for funeral 
arrangements and permit greater consideration of purchase 
decisions before such decisions become imperative.

As indicated in the previous discussion of the anti­
competitive effects of price advertising restrictions and 
the absence of competition in the industry, price 
advertising should spur competition. In striking down 
the price advertising restrictions imposed on the Wisconsin 
funeral industry, the court expressed its rationale:

The basis of the common law and statutory 
prohibitions against unreasonable restraint of 
trade is the theory that competition is the 
life of trade and benefits the public interest...

Advertising is a means or device calculated 
to stimulate competition in trade and generally 
benefiting the public. 179/

177/ For 1974, funeral homes' gross receipts were estimated 
to be $2.0 billion. U.S. DEP'T OF COMMERCE, U.S. INDUSTRIAL 
OUTLOOK— 1975, WITH PROJECTIONS TO 1980, at 420 (1975).
See also D.C. FUNERAL SURVEY 25-34.

178/ BOWMAN 52; 1964 Hearings 185; Kissel, supra note 153, 
at 9-12; A. RAPPAPORT, Supra note 171; Madden, supra note 91.

1^79/ Wisconsin v. National Funeral Directors Ass'n, 1967 
Trade Cas. Paragraph 72,289 (Wis. Cir. C t .), at 84,720.
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By increasing competition, firms would be able to obtain 
additional market share through the promotion of better 
facilities or lower prices. Inefficient firms would be 
weeded out of the marketplace, and the economies of scale 
associated with large-scale operations should be realized. 180/ 
Where competitive rivalry exists, the result should be lower 
prices for the consumer. 181/

It is recognized, however, that the elimination of price 
advertising restrictions will not necessarily result in an 
upsurge of such ads, for price advertising is scant or absent 
even in localities where such restrictions apparently do not 
exist. 182/ The reasons for this reluctance to advertise 
prices have been traced,as mentioned earlier, to the 
prevailing market conditions in the industry. Consequently, 
the proposed rule contains a requirement that the availability 
of price information be advertised. By proposing such a 
disclosure, the staff believes that the objectives aptly 
summarized by Blackwell will be promoted:

Because consumers are uninformed, purchase 
infrequently, and avoid prepurchase planning, 
regulatory codes should be rewritten to encourage 
rather than to discourage the type of marketing 
strategy which stimulates more attention to the 
funeral purchase decision and which disseminates 
information about comparative facilities, 
services, and prices. . . . Competitive rivalry 
is not restricted to price, of course. Other 
variables more valued by the consumer than price 
may be emphasized; but in a competitive market, 
the consumer should be the final judge as to 
which marketing mix best satisfies him. 183/

^ ) T he Practice:__O ther Restraints

Attempts to limit or suppress competitive forces are 
not confined to price advertising restrictions. The intro­
duction of cost-saving services, such as pre-need contracts 
and immediate cremations, has been hampered by a number of

180/ Blackwell, supra note 158, at 82-83; Kissel, supra 
note 153, at 54.

181/ Kissel, supra note 153, at 55, 116-117; Blackwell, 
supra note 158, at 83.

18 2/ See note 153, su pj^a, and accompanying text.



public and private restraints similar to those encountered 
by potential price advertisers. In some cases, state board 
sanctions have curtailed the use of these marketing devices; 184/ 
in others, aggressive competition has been formally opposed 
by industry-wide associations. 185/ This part of the proposed 
rule does not purport to override any state laws or regulations 
in areas other than price advertising; it does, however, 
prohibit private interference with the offering or promotion 
of inexpensive alternatives to the traditional funeral.

Pre-need contracts, whereby a person makes funeral 
arrangements during his or her lifetime, have been hailed 
as an opportunity for the customer to make sensible purchasing 
decisions without the pressure imposed by time and bereavement 
at death. 186/ Since a clear-eyed purchaser may be apt to 
spend his money more carefully than grieving survivors, the 
industry has not looked kindly upon these transactions. 187/ 
Howard R a e t h e r , the Executive Secretary of the National 
Funeral Directors Association, cautioned his colleagues:

Are you ready, willing and able to become 
part of a program that is going to lower the 
quality of the average funeral service selected 
to the point where you will find it difficult, 
if not impossible, to stay in business 
rendering the service you now give?

If funeral directors insist on soliciting 
pre-need funerals, they are in fact prearranging 
the funeral of their profession. J_08/

Because immediate cremation reduces the range of merchan­
dise and services which can be sold, 189/ it presents a 
cheaper method of disposition than the traditional funeral

1̂ 8 4/ Oklahoma ex r e l . State B d . of Embalmers & Funeral
Directors v. Guardian Funeral Homo, 429 P.2d 732 (Okla. 1967).

18 5/ E^q_. , Utah Funeral Directors & Embalmers Ass'n v.
Memorial Gardens of the Valley, Inc., 17 Utah 2d 227, 408 
P.2d 190 (Utah 1 965 ); Cedar Memorial Park Cemetery Ass'n v. 
Personnel Associates, 178 N.W.2d 343 (Iowa 1970).

186/ See generally, S h e r , Funeral Pre-arrangement: Mitiqating
tlTe UnoertaT;erT s Bargaining Aclvantage, riT"15TftN. L. REVT“TT5 
(1963).

187/ See cases cited in note 185, supra.

188/ Cited in 1964 Hear i ngs at 106.

189/ But see the discussion of the casket-for-cremation 
requirement supra, at 28-33.



service. The growth in popularity of cremations 190/ has, 
therefore, been viewed with apprehension by members of the 
funeral industry, whose opposition to cremation "clubs" has 
at times taken more active forms. In California, a low-cost 
cremation firm was harassed by the industry, which sought 
to induce crematories to cease dealing with the firm and 
which instigated an unsuccessful move to place the firm 
under the ju risdiction of the state funeral directors' 
board. 191/ Moreover, staff investigations revealed that 
one of tKe industry's largest chains established a competing 
su bsidiary and indications that its purpose may have been 
to drive the independent firm out of business through 
predatory  pricing. Other incidents of harassment by 
industry-dominated state boards have been reported in 
Florida and Arizona.

Several examples of industry interference with the 
operations of memorial societies have been documented.
These groups, which contract with cooperating funeral 
directors to furnish various specified types of funerals 
to their members at prescribed prices, are sometimes 
able to secure more favorable rates by virtue of their 
collective  purchasing power. Society leaders are familiar 
with funeral practices and have acquired expertise in 
dealing with morticians. These factors, which permit the 
consumer to make funeral arrangements in a more ad vantageous 
bargaining position, have created industry op position to 
memorial societies and the funeral directors who cooperate 
with them.

In Massachusetts, the state board coerced seven 
cooperating m or ticians into severing their ties with the 
nonprofit New England Memorial Society, and the Society 
claims that no Massach us et ts funeral director will enter 
into a written c o n t r a c t .with a memorial society for fear

190/ S e e , e . g . , Roberts, C r e m a tion Ga ining Favor in U . S . , 
N.Y. Times, Dec. 6, 1970, a~t T; V o e T k e r , T K e A merica n Style 
Funeral Fights for Its L i f e , Pittsburgh Post-Gazette,
April To 7- 1972",’ at 17 Don in, Ashes to A sh e s or D u s t to D u s t?, 
Miami Herald, April 21, 1974 (Tropic Magazine), at~lB.

191/ The firm's pr es ident labeled the latter attempt as 
TrFiaving the railroads regulate the airlines". A Move to 
Embalm Cremation Clubs, BUS. WEEK, Sept. 21, 1974", at 89.
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of license revocation. 192/ A Knoxville, Tennessee funeral 
director was ostracized by other funeral directors in the 
area for advertising prices and dealing with memorial 
societies. 193/ The harassment extended to an alleged 
boycott by local suppliers; one supplier who did deal 
with the funeral home was reportedly "cut off" by other 
ftuperal directors. Moreover, any Tennessee funeral 
director who contracts with a memorial society is threatened 
with loss of license by the state board. 194/

A San Francisco funeral director who was expelled 
from the NFDA alleged that his expulsion was due to his 
promotion of low-cost funerals, his price advertising, 
and his cooperation with the Bay Area Funeral and Memorial 
Society (whose founders included author Jessica Mitford 
and her husband). _195/ Since the mortician had'been 
advertising prices Tor some time, there was speculation 
.that his dealings with the niemor ial. society pr om.pt»ed •»' 
his expulsion. 196/ ‘

Such attempts to harass the activities of firms providinq 
more economical funeral services help to continue the 
industry's insulation from the forces of price competition. 
Many of these efforts have been organized by industry members, 
who have sought to protect their status (and preserve their 
inefficiency) by limiting the choices that would otherwise 
be available to consumers. By declaring market interference 
on the part of private parties, whether on an individual or a 
group basis, to be unfair, the rule seeks to make the option 
of low-cost funeral services a viable one.

192/ interview with C m d r . R. F. Armknecht, Dr. George Richardson 
and Rev. Frances Caswell, Memorial Society of New England, 
in Brookline, Mass., Dec. 11, 1972.

19 3/ The Oak Ridge-Knoxvi lie W ay of Death, supra note IB, 
at 1 .

1 94/ U l . at 3.

196/ See Cathay Mortuary-Wah Sanq v. Funeral Directors of
San Francisco, Inc., 1966 T r . Cas. Paragraph 71,505 (N.D. Cal.).



3) Discussion of Section 453.6 

The Rule

(a ) Offering of Inexpensive Funerals

or any other person, partnership or corpora­
tion, directly or indirectly, to prohibit, hinder 
or restrict, or attempt to prohibit, hinder O'” 
restrict,

(1) the offering, or advertising of the avail­
ability of, low-cost funerals, immediate cremation 
or other forms of disposition, or arrangements for 
funeral services in advance of need by any funeral 
director, memorial society, or other person,-, • 
partnership or corporation;

(2) contracts or arrangements between
memorial societies and any funeral director
or other person, partnership or corporation 
providing services for the disposition of 
deceased human bodies.

Effect of the Rule

Paragraph (a) of Section 453.6 deals with private attempts 
to restrict the availability of alternatives to the traditional 
costly funeral service. By expanding the application of the 
rule to cover any other "person, partnership or corporation",
this rule provision, by definition, 197/ also applies to trade
associations or other industry groups.

As the previous discussion suggests, lack of competition 
in the funeral industry is reflected by an oversupply of 
funeral homes. In such a settinq, the low number of cases 
which this market structure allots to each homo must yield 
a profit. To remain in business, therefore, a funeral home 
will usually have to sell more "Cadillacs" than "Volkswaqens", 
(or charge "Cadillac" prices for Volkswagens) and the nature 
of the funeral transaction permits this tilt toward high- 
priced entries. When less expensive methods of human 
disposition have been introduced, therefore, the reception 
in the industry has been frequently hostile. Several 
examples presented to the staff during the course of the 
investigation reveal that antagonism toward cost-cutters, 
especially amono some trade associations, has at times been 
transformed into overt interference with the former's methods 
of operation.

197/ See rule definition (d).



Under paragraph (a)(1) of the rule, private interference 
with the offering or advertising of cremations, pre-need 
contracts, and inexpensive funeral arrangements is declared 
to be an unfair act or practice. For example, activities 
which induce suppliers to cease dealing with funeral homes 
promoting low-cost funerals, cremations, or pre-need 
contracts would be prohibited, and trade association 
sanctions against funeral directors who offer these 
alternatives would also run afoul of the rule. Harassment 
of low-cost cremation companies by funeral directors or trade 
associations— exemplified by reported incidents in Florida 
and California— would likewise be prohibited by 
paragraph (a)(1).

I n t e r f e r e n c e  wit h the e f f o r t s  of m e m o r ialvs o c i e t i e s  
to make funeral a r r a n g e m e n t s  for their m e m b e r s  and r e t a l i a t o r y  
ac ts  taken a g a i n s t  c o o p e r a t i n g  m o r t i c i a n s  are the t a r q e t s  of 
p a r a g r a p h  (a)(2). M e m o r i a l  s o c i e t i e s  r e p r e s e n t  v a l u e d  
a l t e r n a t i v e s  to m a n y  p e r s o n s  who prefer to deal with a g r o u o  
ve r se d in e x p e r i e n c e d  p u r c h a s i n g  than with  an e x p e r i e n c e d  
seller in an i n d i v i d u a l ,  e m o t i o n - w r a c k i n g  t r a n s a c t i o n .
B ec a u s e  m e m o r i a l  s o c i e t i e s  can o f te n offer s u b s t a n t i a l  
s a v i n g s  to their m e m b e r s ,  the y are looked upon with  d i s f a v o r  
from m a n y  in the trade, and those f u ne ral  d i r e c t o r s  who do 
enter into a r r a n g e m e n t s  w i t h  them ma y be h a r a s s e d  by their 
c o l l e a g u e s .  Under this p a r a g r a p h ,  ((a)(2)), it is an unfair 
act or p r a ct ic e for any p r i v a t e  party, i nc l u d i n g  trade 
a s s o c i a t i o n s ,  to p r o h i b i t ,  hinder, or r e s t r i c t  any such 
e x i s t i n g  c o n t r a c t u a l  r e l a t i o n s  or any fu t ur e t r a n s a c t i o n s  
w h e r e b y  m e m or ia l  s o c i e t i e s  seek to o b t a i n  s e r v i c e s  for the 
d i s p o s i t i o n  of their d e c e a s e d  member s.

Th e Rule

(b ) Price A d v e r t i s i n g

or any other pe r s o n ,  p a r t n e r s h i p  or 
c o r p o r a t i o n ,  d i r e c t l y  or indirectly, to 
p r oh ib it , hi nd er  or res tr ict , or a t te mp t 
to pro hi b it , hi nd er  or re str ic t,  the 
d i s c l o s u r e  of a c c u r a t e  p ri ce  i n f o r m a t i o n  
reg ar di ng  f u ne ra l m e r c h a n d i s e  or s e r v i c e s  by  
any funeral d i r e c t o r ,  m e m o r i a l  societ y,  or 
other person, p a r t n e r s h i p  or c o r p o r a t i o n  
o f f e r i n g  s e r v i c e s  for the d i s p o s i t i o n  of 
d e c e a s e d  h u m a n  b od ies , wh et he r such d i s c l o s u r e  
is made  by m e a n s  of a d v e r t i s e m e n t s  in p r i n t  
m e d i a  or b r o a d c a s t  m ed i a ,  or in any other 
man ner  .



Effect of the Rule

The foregoing analysis of price advertising restrictions 
in the funeral industry has indicated that price advertising 
is virtually non-existent. 198/ While state laws and 
regulations— which are addressed by paragraph (c)— have 
contributed to the absence of price advertising, self-policing 
by industry trade groups and pressure from other funeral 
directors share the responsibility for restricting the flow 
of price information to the public. 199/ Under paragraph (b), 
all restrictions by any person, partnership, or corporation 
on the disclosure of accurate price information about any 
funeral product or service are declared unfair acts or 
practices.

The purpose of this provision is to remove private 
impediments to the accurate disclosure of price information 
by funeral directors who choose to advertise. Unlike 
paragraph (d), it creates no specific duty to disclose any 
particular information, but seeks to allow funeral directors 
who choose to advertise prices to do so freely. Again, the 
rule's coverage is broadened to include any other "person, 
partnership or corporation" in the scope of its prohibition, 
so that efforts by trade associations or others to restrict 
price advertising by their members (e.g., codes of ethics 
with accompanying disciplinary sanctions) will violate the 
rule.

Paraqraph (b) parallels proposed Rule I of the 
Disclosure Regulations Concerning Retail Prices for 
Prescription Drugs. 200/ As shown, similar extralegal 
and semi-officiai restraints on thef advertising of prices 
exist in the funeral industry and deserve similar treat­
ment by the Commission. Here, too, price advertising 
is widely regarded as unprofessional or unethical, and 
the consumer suffers from the dampening effect on 
competition and from an inability to compare alternatives.
In both cases, the removal of private restraints is an 
essential step toward the increased disclosure of price 
informat ion.

198/ Note 153 s u p r a .

199/ Since the state regulatory boards are controlled by 
FEe industry (note 156 sup r a ), it would not be incorrect 
to state that the industry, by one means or another, bears 
the entire responsibility for price advertising restrictions.

200/ 40 Fed. Reg. 24031 (June 4, 1975) (proposed Trade
Regulation Rule).
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(c ) Reliance on Price Advertising Restrictions

to change, restrict, make or fail to make any 
disclosure of accurate price information about any 
funeral merchandise or service by print media, 
broadcast media, telephone, leaflets, mailings, or 
in any other way, because of or in connection with 
any law, rule, regulation or code of conduct or 
any nor.-federal legislative, executive, regulatory 
or licensing entity or any other entity or person 
whatsoever, including but not limited to 
professional associations.

Effec t of the R ule

Like paragraph (b) of the rule, this paragraph tracks the 
requirement imposed by the Prescription Drug Rule 201/ in 
order to overcome the same obstacles to price advertising: 
restrictive state laws and state licensing board regulations.
In a number of states, the staff's investigation has found 
that price advertising is forbidden by statute, by licensing 
board regulations or by rhe board's interpretation of the 
statute or regulations. 202/ Similar treatment of these 
official restraints is accordingly proposed under the rationale 
espoused in the Prescription Drug Task Force Report. 203/

Under paragraph (c), it is an unfair act or practice for 
a funeral home to change, restrict, make or refuse to make 
any disclosure of accurate price information about any funeral 
product or service because of any law. rule or code of conduct 
of any non-federal legislative, executive, regulatory or 
licensing entity or any other entity or person, including trade 
associations. The purpose of this section is to create a duty 
on the part of funeral service industry members not to be 
influenced by or to rely upon such laws, regulations, or codes 
in making decisions on whether and how to make disclosures 
of prices of funeral merchandise and services. By forcing a 
conflict between this federally created duty and inconsistent 
existing state laws or state board regulations, this provision 
seeks to preempt repugnant state law. In promulgating the 
rule, the Commission is declaring federal law under the 
authority of the Federal Trade Commission Act; pursuant to 
the supremacy clause of the United States Constitution, this

201/ Id. Rule 11(b)(1).

202/ See text at note 154, su p r a .

203/ FTC Staff Report, Prescription Drugs: 
Disclosure (Jan. 28, 1975).

Retail Price
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rule, as an interpretation of the Federal Trade Commission 
Act, will become the supreme law of the land on the matters 
it covers and within the confines of the Commission's 
jur isdiction.

This paragraph requires each funeral industry member to 
ignore any non-federal regulation relating to the accurate 
disclosure of funeral prices. At present, a funeral service 
industry member must weigh and consider the possible 
repercussions of violating both private and official 
restrictions if he wishes to disclose prices. Under this 
provision, a mortician must act as if there were no require" 
ments governing funeral price disclosures other than the 
rule. His failure to eliminate all consideration of these 
state or private restraints in order to disclose price 
information adequately would therefore constitute an unfair 
act or practice under paragraph (c).

The Rule

(d ) Price Availability Notice

to fail to display prominently, in any 
advertising or promotional materials in print 
or broadcast media of funeral merchandise or 
services, the following notice:

Funeral home prices vary substantially.
For information on our prices for 
funeral merchandise and services, call:
(Telephone number).

Effec t of the Rule

Paraqraph (d) requires that a funeral industry member 
who chooses to advertise or to distribute promotional 
material in any media must disclose that funeral prices vary 
and that telephone disclosure of the prices of individual 
products and services can be obtained by calling the funeral 
home. While the rule does not qo so far as to mandate 
advertising, it does require that the price availability 
notice appear in all media promotional materials useci by 
the funeral home.

The use of affirmative disclosures in advertising has 
been a remedial tool whose implementation is within the 
discretion of the Commission. In requiring health warninns 
on cigarettes to correct the effects of deceptive non­
disclosure wf the dangers inherent in smoking, the Commission 
stated:

-101-



The question of whether in a particular case to 
require disclosure in advertising cannot be 
answered by application of any hard-and-fast 
principle. The test is simple and pragmatic:

Is it likely that, unless such disclosure is 
made, a substantial body of consumers will be 
misled to their detriment? 204/

Although the Funeral Trade Regulation Rule is predicated on 
Section Five's proscription against unfair acts or practices 
more than deception, consumer injury likewise results from the 
widespread failure to advertise prices or the suggestion that 
price comparisons are inappropriate in purchasing funeral 
services.

As shown, the noncompetitive structure of the funeral 
industry market and the peculiarly captive nature of the funeral 
transaction have led to a unique situation in which there are 
too many sellers charging too high prices to buyers who have 
become accustomed to simply paying the final bill. Unlike che 
prescription drug industry, where large chains have long been 
clamoring for an opportunity to advertise prices, the funeral 
industry has maintained a virtually unanimous stance against 
price advertising. The apparent removal of public and private 
restrictions to such advertising in some areas has not 
stimulated promotional efforts in these localities. 205/ In 
an indus ry where price considerations have been purposely 
downplayed, the required message is essential to inform 
consumers that price information is an appropriate concern 
and is available. As a corrective measure, 206/ the disclosure 
requiroment is reasonably related to the consumer injury 
resulting from the previous absence of funeral price 
information. If effective, the messaqe will encourage 
price comparisons and price competition.

204/ Statement of Basis and Purpose of Trade Regulation 
RuTe 408, Unfair or Deceptive Advertising and Labeling 
of Cigarettes in Relation to the health Hazards of Smoking,
29 Fed. Reg. 8324 , 8352 (.1964).

205/ Notes 153 and 168 supna.

206/ Moreover, under Sec. 202 of the Magnuson-Moss Warranty—  
Federal Trade Commission Improvement Act, P.L. No. 93-637 
(Jan. 4, 1975), a Commission rule may include requirements 
"prescribed for the purpose of preventing such (unfair or 
deceptive] acts or practices." The disclosure of the avail­
ability of price information may be viewed as a means by 
which the purchaser can minimize the seller's bargaining 
advantage (and use of unfair tactics) by familiarizing 
himself with aspects of the transaction.



At this point, the staff does not believe that the 
additional costs imposed by the requirement will be 
prohibitive. The rule does not require advertising, but 
those funeral industry members who choose to advertise must 
include the few words of the price availability notice. 
Comment shall, of course,, be received on the cost issue 
during the rulemaking proceeding. Unless the ineffectiveness 
of the notice can be definitively shown, the staff believes 
that any additional costs will not be prohibitive in light 
of the anticipated beneficial effects resulting from the 
infusion, however limited, of price competition into the 
funeral marketplace.



THE PRECEDING PAGES WERE TREATED AS 

A UNIT IN THE ORIGINAL FILE.





• .

From colonial days until the 19th century, the

<V.nerican funeral was almost exclusively a family affair

in the sense that the family and close friends performed ii\ost

of the duties in connection w i t h  the dead body itself.*

It was they who washed and laid out the body, draped .it in

a winding sheet, and ordered the coffin from a local carpenter.

It was they who carried the coffin on foot from the home to

the church and thence to the graveyard and who frequently —

unless the church sexton was available -- dug the grave.
x*.%.

>* ' i
Funeral services were held in the church over the pall covered

bier and a brief commital prayer was said at the gravesite.

between the death and the funeral, the body lay in the family

parlor where the mourners took turns waLchlng over it, the *

\
practical reason for this being t.ho ever present possibility

• '«*

that signs of life might be observed.

The first undertakers were drawn mainly from three 

occupations, all concerned with some aspect of burial. The 

livery stable keeper, who provided the hoarse and funeral, 

ca r r i a g e s , the carpenter or cabinet maker who made the 

coffins and the sexton, who was generally in charge of bell.



colling and grave digging. In soma of the larger cities, 

midwives and nurses advertisied their services as occupational 

layers out of the dead and were so listed in city directories. 

The undertaker's job was primarily custodial. It included 

supplying the coffin from a catalogue or from his own es tab­

lishment, arra nging to bring folding chairs, taking charge 

of the pall bearers, supervising the removal of the coffin 

and loading it into the hearse, and in general doing the 

necessary chores until the body was finally lowered into the 

grave*

S h o r t l y  before the turn of the century, the

undertaker conferred upon himself the title of "funeral 

2
director .

Today, when a death occurs, a member of the family. ‘ 

of the deceased calls the funeral director, who obtains 

such information as the name and age of the deceased, the 

name of the attending physician and the cause of death.

The funeral director makes contractual, arrangements for

his services, secures the requisite information for newspaper

^ Mitford, The A m e rican Uay of D e a t h , pp. 1.09-200 (1962).
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funeral notices and obituaries, ascertains the names of the

pall bearers and communicates w i t h  them, checks the availability

’ ' y'} •/ y . .r ■ ' 'f/: •
of the officiating minister and the church and makes a r r a n g e­

ments for the burial. He assists in conducting the funeral
’ iv .

service and in moving the coffin to and from the hearse. If

O
the body is to be shipped, he makes the arrangements.

1 •
I

In an effort to promote respect for their calling, 

men w i t h i n  the occupation of funeral directing have fostered 

legislation demanding the highest standards of conduct for 

their members. However laudable may be the aim of winning 

recognition and respect, the result has been the creation 

of a patchwork system of revocation clauses calling for • 

a standard of conduct higher than needed in many instance^,.

(see listing of revocation sections in the Statutes a t £ 0  

States w h e r e i n  "solicitation" is a ground for revocation or 

suspension of the funeral director's license)/*

’4 ’ The present revocation sections are unduly

repressive in two ways. First, they do not provide the

Gh o I s on v. Engle, 9 I112d l\54 (1966). 

See Statutes of 60 S t a t e s , infra.
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peti t i o n e r  w i t h  any precise, clear cut standard to which 

can conform, second, they do not conform w i t h  the basic 

[stification for the regulation of funeral directing —  

blie protection.

License revocation is an exceptionally severe
»

Inalty. Despite the prevailing attitude that revocation 

loceedings are not penal in nature, it must be conceded as 

■practical m a t t e r  that lO'ss of a license is one of the 

|avicst penalties that can be imposed on a practitioner, 

jmeans to secure a livelihood should not be denied where 

denial is calculated to effect an aim of any less 

jortance than protection of the public. Further, license 

|/oc.ation should not be tolerated unless the crime, act or 

f e r n  of conduct of the licensee adversely reflects upon 

ability to perform properly the duties of his profession, 

this connection, practically all of the 50 states have 

|ictad legislation which provides that the solicitation of a 

!y "a fter death or while death is impend i.tig", by a funeral 

»clor constitutes "unprofessional conduct" for which action

-5-
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Iche license of the funeral director may be revoked. A  

I
Icareful reading of the statutes, however, will reveal that 

Iche apparent legislative intent behind listing "solicitation" 

[id a grounds for revocation is t:o protect the grieving family 

Ifrom the hands of the zealous funeral director at a time when

:he family may be'exploited. .In support of this contention,

•• i
California court has construed their statute, containing

5
|LdcnticaI language tc the above, thusly:

ir ■ -
The solicitation Section is not arbitrary 
or discriminatory arid bears relation to the 

public welfare. It is aimed at preventing 
the commercialization of death at a time 

w h en those concerned are emotionally upset 
and easily imposed upon. The legislature 
acted well within its powers in providing 
for the protection of the pub Lie from the 

annoyance of direct solicitation of the 
bodies of members of the family while death 

iSL impending or immediately thereafter. It is 
a m a t t e r  of common knowledge that during 

that period the people involved are distraught 

a nd emotionally distressed. The ob v i o us 

purpose of this section is to prevent funeral 

d i rectors from taking undue advantage of their 
patrons when they are in no condition to w i t h­
stand pressure. It is to be noted that the 
prohibition as to sol lei, tncio n is not a b s o l u t e . 

Solicitation by general ad vertisements is 
p x p c o ^ l y  permitted and so lie it a tlon while death 
is v,ot impending by imp H e a t  ion, also is per­
mitted ." (Emphasis added)

Druir.mey v. State Board of Funeral Directors, 13 Cal 2d 75 
5 (1939).

E.Vr

J w

R s t e a l

i.'
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In accordance with the Drunnney case, funeral directors
. • / ■ . • '■■'i- ■ . •; 'y-;V :>  -•• • a > v • %/:•

nd those who are not licensed to practice funeral directing

lave attempted to institute programs whereby persons are

;olicited to arrange for their own funeraL on a pre-need

lasis. A  pre-ar ranged funeral- is simply a situation wherein
\ V . . •' ' •

i person agrees with a funeral director for the latter to 

furnish certain merchandise and services in connection with

I# . %

tis own funeral. A pre-arranged funeral Is totally .advan- 

:a.geous_.to the purchaser in .that. .heJLs.. provided. .an-opiip_r_t^nity 

:o discuss rationally both the mode and cost of his funeral.

r.

Despite the advantages of making the pre-arranged 

funeral available to a large segment of our population by

soliciting the public for such arrangements, the funeral
‘ *»»••«. •• / ' >' ►, r 

lirectors and those acting on their behalf have been

reluctant to engage in such solicitation for fear of

reprisals in the form of license revocation.



In a s m u c h  as m o s t  states h a v e  not r e c o g n i z e d  the 

distinction b e t w e e n  the evils b e h i n d  s o l i c i t a t i o n  o f  d ead 

bodies a n d  the a d v a n t a g e s b e h i n d  s o l i c i t i n g  on a pre-n e e d  

basis, the p r o f e s s i o n  of f u neral d i r e c t i n g  has been left^to 

operate o n  an a d  hoc basis w i t h  the ho pe of a v o i d i n g

reprisals for t h e i r  solici tation.

1 -

T h e  real p olicy b e h i n d  p r o h i b i t i n g  funeral d i r e c t o r s

from soliciting patrons is best expressed in Mnshburn v.

6
Board o f  F u n e r a l  D i r e ctors and E n b a l m e r s .

Respecting the solicitation of funeral 

business . . .  we interpret the legislative 

pr ohibition to mean that the licensee 

funeral director shall not, by act of work 

or deed, entice, importune, allure, excite 

or ask for the funeral or embalming business 
respecting the dead body of a deceased 

person. The reason for this prohibition is 
clearly to protect those in the throes of 4.
deep grief at the loss of a loved one from 
being left unwittingly into commitments 

w h i c h  they would not have entered into except 

for their grief and their consequent inability 
to follow an ordinary business transaction.

(Emphasis added)

Hash hu m  v. Hoard of Funeral Directors a nd Kmbn Inters, 

132 Cal App2d 126 (1333) at page 136.
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There is no question that the states have a

p p S i

*. »«itiroate interest in preventing embalmers and undertakers

l i l l l s
frrn taking unfair advantage of their patrons at a time when S i M l

such patrons are in no condition to withstand pressure.

problem to be discussed h e r e i n  is whether the prohibition
     T.̂ Ijm_ *" **.' “ .
respecting the solicitation of dead human bodies can

c

«e"itiraately be extended the solicitation of a patron to 

pre-arrange his own funeral.

■9-
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THE "AT NEED" SITUATION

From time to time stories appear which evidence the

access of the salesmanship of certain funeral directors

Perhaps the most publicized case of funeral directors taking 

advantage of their superior bargaining position occurred in 

connection with the 1947 coal mine disaster in Centralia,

llinois, in which 111 miners died. An investigation made

bv the United States Coal Mine Administration revealed that

as much as $1,178.50 was charged for a funeral

average cost was $732.78; and that charges for identical

askets and services varied by several hundred dollars, in

accordance with the magnitude of union welfare death benefits

pectre of funeraltate compensation

1947 coaL mine d 1;aster andother

i disasters that prompted state legislatures to enact

atutes providing for the revocation or suspension of the

cense of any funeral director soliciting a dead body

Although dishonesty or abuse may not be widespread

onomid facto force undertaker to do everything possible



: o
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—  r.axiraize the proceeds of each funeral handled. Both 

funeral industry and its critics point out that the
. ■ . 1 ‘ h*

' • ' ■’ . *
...irket for funerals is limited because there are only a 

certain number of deaths per year and the death rate is

g
nearly static or has declined. There are a great many 

undertakers competing for business in this inelastic market, 

.uul the average number of funerals handled by most funeral

i

directors is suprisingly low. Of the 790 firms that 

participated in the National Funeral Directors Association's 

survey for 1960; 617,'conducted fewer than 100 funerals;

conducted 100-199; 77. conducted 200-299; and only

Q
57, conducted more than 300 funerals. Since the funeral »
director's large operating cost and overhead must be met 

from the proceeds of these few funerals, it is easy to under-^ 

stand why many funeral directors think it imperative to pell 

the most expensive funeral that traffic will bear.

It is in this market situation, then, that the 

•u-rson who must arrange a funeral finds himself. Most often

Krieger, Successful Funeral Service Management, page 26 (1951)

.National Funeral Directors Association, "Funeral Service 

Facts and Figures", page 10 (1961).
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essed to resist high pressure selling. Almost certainly, 

will be disinclined to shop around for better prices or 

rvices and there is some doubt whether his position would

be much improved even if he did. It is therefore quite

possible that he may "be influenced to choose expensive 

-rchandise and services that he or the estate cannot afford

and that, in the absence of emotional strain, he would not

one who must arrange a funeral is generallyelect. In short

on the weak side of a most unequal bargaining situation. The

result may be, from his point of view, a very bad bargain. 

For the same reasons he did not shop around and try to make 

a better bargain, it is unlikely that he will attempt to \ 

withdraw from the bargain once made. And should he l*ater 

regret the expensive arrangement to whi.ch he has committed 

himself or the estate, the mere fact of high pressure sales

If he could shox-/ that hisship will not justify avoidance

consent to the agreement was induced by false representations

tee contract obligation might be avoided. Though no decision

been found in which a funeral contract was attacked on

is ground
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I Traditionally, when the funeral director obtains

• jsession of the remains of the deceased immediately sub- 

| . • »uent to his death, the customer has already given up the

reacest bargaining asset that he possessed in any transaction, 

j.:iiLy, the privilege of declining all offers and seeking 

mjcher seller,. When he turned over the body to the funeral

t
:i.rector he practically limited himself to that one practitioner.

-LiJom, if ever, is a body taken by the family from one

'•staulishment to another because of dissatisfaction or

!isagreement over the terms. Moving the body to the funeral

:!rlor in the first place is done by the undertaker as a

. »tter of course. The procedure is accepted by the family

• ' * '

••'cause of, first, its reliance on him for the proper steps ,

y »
be taken, and, second, because of the almost universa}.1 \

• to have the body out of the living quarters.

:;jh . '/■!.'
In order to improve the bargaining situation of 

'■•.-sa who must deal v/ith funeral directors, the only
**' r • A’ifc it.'

“••• i ’.istic solution is pre-arrangement -- generally in the form ’ ■ .7*
‘.rr«nge.-'.ents v/ith undertakers who agree to make available



s• nole moderatley priced funeral. By making arrangements 

advance, it is possible to insure that decisions are 

tional, as they frequently are not during periods of 

ief where there is a strong desire to escape reality and 

ignore practical matters. Even when grief is not over­

timing, persons respond to sales pressures applied by 

r.bers of the trade withi greater readiness than in other

Death strikes1 its most awful blow to the hearts

.ind rainds of those whose association has been most intimate

d continuous with the person whose life has ended. All

he defensive attitudes that may have been built up against

s coming, all the rationalizations in which anyone may

ave indulged about its inevitability —  these are paper .armor 

hen the sad hour comes. Philosophy and faith may help to

its crisis, they are, however, but ways of coping 

it; the happening itself is tragedy. Death may be

or lengthenedickncin coming becau

<' ia shorn of

osc tragic features
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It is this procrastination of arrangements for

, ie!s own funeral th3t have allowed funeral directors the 

bargaining advantage when the time finally arrives. It is 

conceded that the state has the legitimate authority to 

protect the public from any unscrupulous funeral director 

at the time of need. Thus, statutes which impose sanctions

for the improper securing or solicitation of business are

11
definitely in the public interest.

The following is clearly the type of solicitationl# . *
12

for which states ha"e listed as cause for revocation:

Turning to the evidence offered to support 

Count VI, there can be no question that 

said evidence was sufficient Lo show 

that Earle Wright, the manager for the 

plaintiff (funeral director), solicited 

for preparation the burial of the human 

dead body of M.E, Kemnitzer. Said Earle 

Wright heard of an accident and rushed-to .

the scene, arriving there before the deputy 

coroner arrived. He falsely stated to the 

deputy coroner that he had a written order 

from a member of the family for the delivery 

to the plaintiff of the remains of said deceased,.

I ouir iann I Tnd ert.s k i n g Company v . I_c>u is inn a State hoard of 

Enba lmers , 58 So 2d 305 (i,a. 1955).

Daggett v. Board of Funeral Directors, 44 Cal. App2d 742 

(1941).

i
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When asked to produce it, he stated that it was 

at plaintiff's office. Wright then returned and 

aroused an employee from his sleep; told him 
t h a t  t h e  d e m i t v  r n r n n e i*  w as  b r in y in r »  t h e  hndthat the deputy coroner was bringing the body to 

plaintiff's establishment; Wright told him 

that they might not be able to hold the body 

but to start embalming as soon as possible and 

at least the charge for embalming could be 

collected. Wright then rushed to the apartment 

house where the widow of the deceased resided.

He was well acquainted with the operator of 

said apartment and, with her assistance, he 

net iv’ith the widow of the deceased and obtained 

from-her an order.for the coroner to turn the 

remains over to;plaintiff. He then went to 

plaintiff's establishment where the deputy 

coroner was still waiting, delivered the order 

to him and said deputy coroner left the remains 

at plaintiff's establishment.

The court noted that this, in fact, was the type 

of solicitation that the California statute was designed to 

prevent.

To further illustrate the necessity and justifi-

I cation for revocation of licenses of funeral, directors

'• n> engage in "legal ambulance chasing", [ cite the following:

Harnsr, The High Cost of Dying, page 170 (1963).
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In 196L, a report of an investigation of 

activities in the Los Angeles County Coroner1 

Office, which handles between 10,000 and 

11,000 cases a year, rcvolaed how assiduously 

undertakers have been working outside the law 

to obtain bodies. According to County Coroner 

Theodore J. Curphey, the investigation -- which 

later attracted the FBI's interest —  began in 

the summer of 1959, when they noticed that 

several Los Angeles funeral directors seemed to 

be picking up from the central morgue more 

coroner's cases than would normally be their share, 

when considering their total business handled in 

previous years;. Since most of the caries checked 

revealed that there were no local relatives, it 

became apparent that some of the employees were 

turning over confidential information to under­

takers. The undertakers then got in touch with 

distant relatives to solicit business . . .  it 

was made more reprehensible by the informed 

undertaker's announcement to the distant re­

latives that he had the body, when it was actually 

still in possession of tlie coroner's office and 

could not be released without consent of the 

relatives. Need Less to say, the mortician readily 

received authorization to conduct the funeral, 

and armed with that consent he went to the morgue 

and obtained the body.

Practices such as this have justifiably given rise 

'->• state legislation imposing sanctions for this type of 

i-Lion. However, the meaning of the "solicitation" cannot

• Lima Lely be extended, to apply in those situations wherein

• funeral director or his agents solicit a person to arrange

funeral on a pre-need basis. The basic difference



’
J°- p- ;• '*y

■ A.

£
r
I; ;(i,:yeen the situations is two-fold: in the first instance
Is

•••).. funeral director is depriving the survivors of their

rU'ht to choose who shall provide for the disposition of the 

remains of the deceased. Pre-arrangement is a situation 

whereby a person is solicited to arrange his own funeral at 

i rational cost and under less strenuous circumstances.

Thus, in the former case the solicitation can act to alter or
. c. *

deprive the choice of th£ survivor as to the care and 

disposition of the remains and cost of the funeral, while 

the latter case the solicitation provides a person
I* * '

with an opportunity to make those very choices.

-18-
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PRE-ARRANGEMENT OF FUNERAL SERVICE

Too often people complain bitterly that they would

decided on more modest funerals for their loved ones if

:k*v had been given an unfettered choice

lower their standard of living because of a lavish funeral

e discovered that thdir decisions have not been based on a

lasting value of funerals to therational assessment of the

ily. There is a very serious question that the lasting 

urns from the expensive funerals are commensurate with 

outlay in any but a limited number of instances. The 

hed for result of large expenditures traditionally is 

elevation of the status of the family in the community of 

uu intances. But rarely is the status of a family raised ' 

the opinion of neighbors and friends by t 'nutation a*t£

invariably it is recognized as a conspicuousera I. Almost

In order to avoid theit is approved or notwho ther

at funerals and totious ano conspicuous

ndroine1' that accompanies these

own funeral atan individual can a

a nro
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Pre-arranged funerals, whereby a person while still

|Live specifies the mode and cost of his final disposition, 

Ire, tor obvious reasons, much less expensive than those

Irranged by grieving and vulnerable survivors. The National 

[elected Morticians, an organization consisting of 800 members, 

las determined that the average adult figure for a funeral 

In 1970 t uj $925.00. Surely, by pre-arranging a simple,
M •

low cost funeral for himself, in advance of death, this

Ugure can be largely reduced.

A pre-need buriaI contract has been defined as a 71u.-6£o-£~- 7̂ . 

lontract, which has for a purpose the furnishing or per-

lormance of funeraL services, or the furnishing or delivery

ffii1 ■’ " |W. * ■ s'*
f personal property, merchandise or services of any nature

In connection with the final disposition of a dead human body,

lor future use at a time determinable by the death of the

lersori whose body is to be disposed of. Traditionally, this

lefiniticn does not include the furnishing of a cemetery lot

r mausoleum. In recognition of the states legitimate

Interest in promoting the pre-arrangement of funeral services,

’•’.en Lucky Revised Statute;;, Section ) I ft. 1.03.



3:> states have enacted 

received pursuant to the sale of a pre-arranged funeral 

service be deposited in trust. ̂

Typical of these statutes is the Illinois Funeral

Ifi
or Burial Trust Fund Act.' Illinois Revised Statutes

Chapter 111-1/2, Section 73.101 provides:

Any payment of money made to any person, 

partnership, association or corporation 

upon any agreement or contract, or any 

series or combination of agreements or 

contracts, which has for a purpose the 

furnishing or performance of funeral 

services, or the furnishing or delivery of any 

personal property, merchandise or services 

of any nature in connection with the final 

disposition of a dead human body, for future 

use at a time determinable by death of the 

person or persons whose body or bodies are 

to be so disposed of, shall be held to 

be trust funds and the person, partnership, 

association or corporation receiving said 

payments is hereby declared to be a trustee 

thereof.

This statute also provides that alL such trust 

Ifur.ds must be deposited in the name of the trustee within 

|3r> days after receipt thereof with either a bank of a trust 

It■ In this connection, no person, firm, partnership,

'.Llinois Revised Statutes, Chapter 1.11-1/2 573. 101 et seq. 

tilinois Revised Statutes, Chapter 111-1/2 §73.102



' ■

' -A' ^ 1 : ■;■'■_   ̂ ^ r. ^  ^ ..........
I association or corporation may act as a trustee without

I
first securing from the Auditor of Public Accounts a license 

| to so act. Any license issued pursuant to an application

' ..............................................    ~  ........................ A ‘  w$
is valid only at the address stated in the application for 

such applicant or at such new address as may be approved 

by the auditor. In addition, the applicant must submit a

detailed statement of his assets and liabilities and a

’ 18 
fidelity bond in such amount as the Auditor may require.

The amount or amounts deposited, in trust, with interest

thereon, if any, cannob-be withdrawn until the death of the

person or persons for whose funeral or burial such funds

were paid, unless they have already been withdrawn and repaid

to the person who originally paid the money under or in

19
connection with said agreement. It should be noted that it \

is unlawful for any agreement or agreements to provide for* •• .

torfolture and retention of payments upon said agreement or

agreements as and for liquidated damages for default therein

■ “•'* excess of 25a, of the payments made or $35.00, whichever sum 

2 0
i;> the larger. The only reimbursement that the trustee and

Illinois Revised Statutes, Chapter 111-1/2, §73.103
. f

ir.ct Ls Revised Statutes, Chapter 111-1./2, §73.10-3 

- *•i r.o is Revised Statutes, Chapter 1 1.1-1/2, §73.106
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eras

Idepasited pursuant to such

expenses and the custody and administration of such funds 

land the usual and reasonable compensation for the services 

las such trustee and tu^stee's depository, provided that the 

(combined expenses and compensation shall not exceed 57„ of
I * A ’
the principal fund and 5% of the earnings of the fund so 

jdeposited under each of the agreements or series of agreements.

The Illinois Hurial or Funeral Trust Fund Act has

|been upheld by the Supreme Court of Illinois as a legitimate

jxcrcise of the police power of Lhe state.^2 jn the Smith

rase, the court stated;

"There can be no doubt that Lhe act 

relates to a proper subject for the 

exercise of the police power. The 

public has a vital interest in the 

proper disposition of the bodies of 

its deceased members. Persons engaged 

in this business have been subjected 

to rigorous regulations specifying the

Illinois Revised Statutes, Chapter 111-1/2, §73.105 

— 0r3'n 1 1 A r dens v . Smltli , 16 11.J.2< 1 116 (1959)
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r\r place and manner in which their activities 

may be conducted in proscribing such activities 
without license or permit. This has been done 

not only out of proper respect for the dead, 

but in the interest of public health."

i;

Other states are in accord with Illinois thati- \ . .4 sf.V.-'V,';• p*•

statutes requiring that funds received pursuant to a sale 

of a pre-arranged funeral service be deposited in trust are 

a valid exercise of the state's police power.

In the Smith case, the court further stated at

page 12 4 :

There is nothing unique in requiring one 

who contracts for performance in futuro 

to give security for that performance

The contracts here involved are analagous to a 

form or insurance. By payments made during 

life, the purchasers seek to insure their 

burial. The net effect is the same as 

though a life insurance contract were pur­

chased to provide a sufficient sum payable 

at death to accomplish that result.

-.v * *

Practically, plaintiffs (sellers) will no 

longer be able* to collect prospective profits 
in advance without furnish in;; an adequate 

guarantee for performance.

Reserve Valut Company v. Jones, 234 Ark. 10, 11 (1962); 

faulkner v. Memorial Cardens Assoc hit inn, 293 SW 2d 934 

\ ie>:. 1967); Me sr. or 1. i v. Mona rch Memo r ia I. Gardens , S3 
Idaho 88 (1964): .State eu re i Uandcrho Lm v. An cl err, on,
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Accordingly, any one who sells a pre-arranged

- , • . ' y.: .. ,

funeral service or merchandise in connection therewith,

subject to the provisions of Chapter 111-1/2, §73.101, is 

subject to the Illinois Burial Funeral Trust Fund Act if 

he elects to collect funds pursuant thereto in advance of 

actual need. The state has a vital interest in securing that 

result and, insofar as the, rights of sellers are effected, 

any considerations must yield to the paramount public welfare.^

The interest^that the various states have taken 

in promoting the pre-arrangement of funeral services is 

evidenced in the following section declaring the legislative 

intent of Florida M

It is the legislative intent that the 

provisions of this chapter shall be 

construed as a limitation upon the manner 

in which a licensed funeral director 

holding a license t:o operate a funeral 

establishment .... is permitted to accept 

funds in pro-payment of funeral services to 

be performed in the future to the end that at 

all times members of the public may have an 

opportunity to arrange and pay for funerals for 

themselves and their families in advance of

r i a 1 G a r d e n r, v. Smith, supra 

'■‘.oricia Statutes, Sect ion 639.19

-25-
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need while at the same time providing all 

possible safeguards whereunder such pre-pa id 

funds cannot be dissipitated, whether intentionally 

or not so as to be available for the payment 

of funeral services arranged for. Further, 

it is the legislative intent that no person 

may offer, sell or negotiate for sale of a 

pre-need funeral service contract through 

anyone who is not licensed to make funeral 

arrangements or plan details of funeral services 

in accordance with the provisions of Chapter 470, 

Florida Statutes,1 as well as the provisions of 

this chapter . . . "

Accordingly, in connection with the sale of the
o • *

pre-arranged funeral, the singular protection to be afforded 

the public is the guarantee that funds deposited pursuant to 

such contract will be available at the time of need. This
t r

is the one and only legitimate interest that a state has

in regulating the selling of the pre-need service. In order
♦ • ,* V

to .-.lake the advantages of a pre-arranged funeraL available 

the public at large, it is likewise in the interest of the 

state to allow the profession to soLicit: the public to 

l-rrange for their funeral on a pre-need basis.

As we have seen, the abuse that the states have 

to remedy by enumerating solicitation as a ground for 

K^-'ocacion or suspension of a funeral director's license is

- 2 6 -



;;.-.£id on the undue advantage that a funeral director has on
' ' ■ ' • ■" 1 ■■

Mr-' Ii -se bereaved at the time of death. However, any such 
1   ----------

a:; tent ion of the meaning of "solicitation" to include the

nre-nead situation cannot be justified as a legitimate ,

exercise of the police power o f Lhe state as it neither bears

/ <
3 relation to the standards or ethics of the profession of 

funeral directing nor n substantial relation to the welfarer'' ~--- * """ —■ . . -i i —
of the public.

The very definition of "solicitation" is further 

evidence that its usual and customary meaning does not 

connote an application to the pre-need situation. Black's 

Lav Dictionary defines "solicitation" as "an urgent request 

'enticing" and adds that it is often used with phrases a.s 

'solicitation to bribery.

Furthermore, the language used in many of the 

•\t.!Uu.tes enumerating the employment of "eappevs" or 

susurers" by funeral director.; as a ground for revocation

• h Ed Lr ion . page 1.564

■ o '.ar Me <oria 1 Park v. PoraoiinoI 

i-rJ y Iowa 3.9/1')

A k • in tefl Inc . , 1.78 NW 2d
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Black's Law Dictionary, Revised 4 th Edition defines 

j "capper" as a "decoy 01* lure for purpose of swindling" and

I "sLeo re-" as "one who gains the confidence of the person 

intended to be fleeced and who may be said to steer or lead
i- ' : / V * • ' >1? 'V VV :/. '' - ' . 1Kyr."* w

a victim to the place where the latter is to be robbed or

swindled." While this definition may apply to the zealous
/ <

funeral director employing persons in hospitals or institutions 

to channel business to said funeral director, iL obviously 

does not apply to the pre-need situation.

As noted above, 35 of the 50 states of the union

have seen fit to adequately orotect the rights of the public

- ,*•
by enacting statutes whereby funds received pursuant to the 

sale of a pre-arranged funeral service are depot; itred in 

trust to insure guarantee of the funds at the Lime of need: 

Any further prohibition on the rights of a funeral director 

or his agents to solicit said funeral pre-arrangements is 

clearly outside the scope of the police power. There is 

nothing to*-indicate any danger to the publ ic health in 

par;. tn ing a person, vrhether a licensed funeral director 

u* unlicensed, to solicit the public to pre-arrange their 

funeral. The care of dead Inman bod i.oa and their
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ciisriosition by burial or otherwise is admittedly so closely 

related to the health and general, /elfare of n community that 

the business of caring for and disposing of such bodies is 

to be regulated by license and special regulations under 

the general police power of the state.

a

t

The damger that may arise from the body of a person

who has died from infectious, contagious and communicable

disease or otherwise is* to some extent obviated by the

sanitary regulations of local board of Health; but regulations

relating to the transportation of dead bodies, permits for

burials in locality where the person has died, and a compilation
i

of vital statistics are quite inadequate to protect the health*
\

and general welfare of the community unless Lhe person whq , 

c o i n t o  immediate contact with the dead body, and upon 

whose care and skill the public arc principally dependent 

i.i preventing the spread of infection or contagion and 

protecting the health, good order and general welfare of a 

unity, is selected with special reference to his skill,

■;•■ >• .'ledge, and experience. Tim opporLttn i.ty which undertakers 

frequently have to aid in covering up or uncovering the

•?/)-. i
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evidences of crime also constitutes a reason why they should

he selected with reference to their character and integrity.^

A statute passed pursuant to this police power,

however, must be reasonable. Its real purpose must be to

protect the public health, morals, or general welfare. A

statute or ordinance may not under the guise of the police

power, impose arbitrary or unreasonable restrictions upon

the use of private property or the pursuit of useful 

29
activities. In order to be valid, the statute must bear 

some real or substantial relation to Lhe pub Lie health, safety,

on
morals or general, -welfare of the area affected.

There is no question that a pre-arranged funeral 

by which a person while still alive specifies the mode and 

cost of his final disposition is much less expensive than* ’ «. 

those arranged by sorrowing survivors. However, it seems 

tr.at some funeral directors themselves are Intent in

See Pooole v. Rinue , 197 N.Y. 143 (L9L0)

C -rter v. Cl of; Blue.Etc Id, 132 Vn. 331 (1.449); 

haw to.: v. Steo J o , 1. j 2 U.S. I.JJ (19/3) Anderson v, Jes tor, 

2C6 Lc::a 4 5 2 ( l v .» >); .‘lo r n  U  v . £L Ly_ o f ~Whoa ton , 350 I FT" 
4:>7 ( 9  3 5). r*

>V.rb f t v. Hubbard, 343 II! 144 (l.nqy) ; People v. V/elner,



the expense ancl burden to theperpetuatin

Howard C. Raether took

note of Luis fact at a National Funeral Directors Association

Convention some years back. In discussing an analysis of

funeral sales, he said

"if it were possible to tabulate all the 

pre-arranged funeral services on record, 

how do you suppose the average of all of 

them would compare with the average adult 

figure shown here? (Average adult figure 

means average price on adult's funeral).

Are you ready, willing and able to become 

part of a program that is going to lower 

the quality*of the average funeral service 

selected to the point that you will find 

it difficult if not impossible* to stay 

in business rendering the service you now 

give? He added, it: is good for those who 

survive to have the right and duty to make 

the funeral arrangements. Making such 

arrangements, having such responsibilities, is 

essential. It is part of the grief syndrome. 

Part of Lhe therapy of mourning.

It is the positive hook upon which the hat 

of the funeral service is hung. Why should 

we tear it down by saying, that funerals for 

the deceased, therefore he or she should make 

the arrangements? . . .  If funeral directors 

insist on soliciting pre-need funerals, they are 

in fact, pre-arranging the funoraL of their own 
profession. ->i

I



connection with the above statement

National Funeral Directors Association, a

rge number of people were asked about their need as they

w it when they went to a mortician immediately after a

ath had occurred. 99% of those interviewed responded

hat they were "at a loss as to what steps to

the problem of the undertakers advantage

It is not a high degree of skill on his

membersart, not is it a lack of competence on the part of the

f the bereaved family, ;Lt. is merely that they, through the

ailure of common knowledge and customer experience, do

finally become aware that there isThe public ha

a reasonable alternative to the expensive funeral in pre-need

planning. In response to their own tragic experiences and

groups have been formed to bringpublic comment various

11. and funeral servicemodesty and simplicity

of Attitudesuneral Directo 

oral Directors

■?. t i.ona 1 
oward F

orican

fated

Jived



Lower prices throughThe ideal, of obtaining

large numbers ofe-need planning has been adopted b

er groups throughout the country. Typical, of the

mn in ly inhat have arisen

is that of theCentral area of the country

established in 1.948emorial Society which wa

societies such as this toIans have been worked out by

and their families to obtain

services at a modest cost from funeral directors in

The Cleveland plan, based on that of the Minnesota

One man ber ofCooperative Plan, has been widely followed

family membershipily joins the society and pay

There are no annual dues members and

indicating which

omorial services arethey prefer, whether ifuneral directo

of futiera

that a funeral, establishment willarvice prov

to a crematory forwitnon



Type II service includes transportation to a funeral home, 

embalming the body, if necessary, placing it: in a modest 

coffin selected by the funeral director and private 

burial before the memorial service. The 

not to exceed $300.00. The cards are then 

funeral director, ready for use when needed. No 

is required about price, and payment is made when the serv 

are rendered.^ one member of a Bay area cooperative group 

in Berkeley, California reported in 1963 that eight months 

before he joined the cooperative association, ho arranged 

for the burial of his mother through a mortuary. A few 

months after joining, he had to arrange for the burial of 

his father. Services for the former, he said, were inferior 

to the services he received through the association, and *

the cost had been $800.00 in contrast l o  the $150.00 cost; ,

. . * , , - , 36
ror m s  father s i.uneral.

What legitimate interest could any state possibly 

have in threatening to revoke the License of a funeral

The Hir.h Cost: o f Dying, Manner, page 192-103 (1963). 

Ibid, page 27.
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director for soliciting contracts which reduce the cost of 

buria I and ir.a inta in 

What legitimate interest

I cense of a funeral director employing people to solicit the 

public to arrange for their own funerals on a pre-need basis? 

There is seemingly no legitimate ground by which revocation 

may be justified in either of these instances. In the 

first place, by refusing to allow funeral directors the 

opportunity to offer pre-need contracts, the state is do-

t/  i s

Driving a large segment: of the population of one realistic 

alternative to the "at need" bonanza now being enjoyed by some 

funeral directors.

k •
The very vagueness of the revocation section of * 

the statutes of the various states has prevented funera l t 

directors or those acting on their behalf from engaging in 

the solicitation of the pre-need service. A statute which 

includes "unprofessional, conduct" as a ground for revocation 

and includes in the definition of "unprofessional conduct" 

the solicitation of funeral, business by a licensee "whether 

such solicitation occurs ! jo fore or after death" musl. be 

i .rir.V.en as an unreasonable limitation on the funeral director's
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right: to maintain his business. It is common knowledge that 

»:ha "before death" or "while death is impending" or

"while death is imminent" language contained in these revocation Ti*

■ . .• m  !ii 5! - i'd
sections rerers to that period .urmed lately prior to the demise | b-l• ;l • ; *

* V:

it! a person. By no stretch of the imagination can the term 

"before death" be extended to include that time when a person

is at the peak of his health and is being solicited by a

funeral director for a rational discussion as to the final 

care and disposition of his body. Various states have 

decided that those uH Licensed to practice funeral directing 

or embalming may solicit pre-need funeral arrangements.

There is no reason why a funeral director, who is the most 

qualified to discuss such plans with the prospective pur- >

chaser should not also be so allowed. \

U ta h  F u n e r a !  D i r e c t o r s  and Eflhal.m gr a  Assoc l a t i o n y .
Memorial Gardans-Ov the Vd U.eyUse., 17 Utah 2d 227 (1965); 

Boyds Co h v. Stafrd »£ Ok iahom.a, 2/7 l’aui.l'ic 2d 138
(ok i a horn a , \.lj 34)



THE PRECEDING PAGES WERE TREATED AS 

A UNIT IN THE ORIGINAL FILE.



THE FOLLOWING PAGES WERE TREATED AS 

A UNIT IN THE ORIGINAL FILE.



This 1s to Inform you that on February 6, 1976 the House and Senate 
Commerce Committees will be meeting 1n joint session to consider House 

Bills 264, 271, and 509, dealing with the practice of mortuary science.

As this legislation 1s considered a fundamental reorganization of 

the regulation of mortuary science within Alaska, we are endeavoring to 

obtain broad comment on the possible effects of the proposed law.

If you cannot present oral testimony at the hearing, the committees 

will accept written comments for their consideration.

The exact time and place of the hearing will be announced on Monday, 

February 2, 1976.

Representative Bob Bradley, Chairman 
House Commerce Committee

Senator Ed W1l11s, Chairman 
Senate Commerce Sub-Committee 
on Mortuary Science



THE ALASKAN ASSOCIATION OF RETIRED PEOPLE

Margaret Witzleken 
Bruce Funeral Home 
P. 0. Box 2351 
Anchorage, Alaska 99510

Ken Piepgras 
Valley Memory Gardens 
236 10th Street 
Anchorage, Alaska 99501

Fred Witzleben 
Alaska Memorial Services 
554 E. Third Avenue 
Anchorage, Alaska 99501

Art Richmond 
Valley Memory Gardens 
236 10th Street 
Anchorage, Alaska 99501

Thomas E. Gregoire 
Gregoire-Neill Funeral Home 
1023 E. 6th Avenue 
Anchorage, Alaska

Dale L. Rosenberg 
Spenard Heights Mort.
3804 Spenard Road 
Anchorage, Alaska

R. J. Franke
Evergreen Memorial Chapel 
Box 537
Anchorage, Alaska

D. L. Gulley 
Forest Lawn Chapel 
P. 0. Box 8167 Annex 
Anchorage, Alaska 99502

Amos 0. Neill 
Gregoire-Neill 
1023 E. 6th
Anchorage, Alaska 99501 

D. Krone
Cook Inlet Mem. Soc.
135 Christensen Drive 
Anchorage, Alaska 99501

Ken Burton 
L  Bruce Funeral Home 

P. 0. Box 2351 
Anchorage, Alaska 99510

Juanita Abbott ^jgyj 
Angelus Mem. Park

99501
Box 101, S.R.A. 
Anchorage, Alaska

George M. Mason 
Carter Mortuary 
Rt. 5, Box 5199 03N 
Juneau, Alaska

Jarvis D. Hiebs 
Northern Lights Mort.
1-1/2 Mi. Yankovick Rd. 
Fairbanks, Alaska

William G. Ferall 
Chapel of Chimes 
415 Illinois 
Fairbanks, Alaska

James C. Alen
Dept, of Health & Social Serv. 
Env. Health Section 
Anchorage, Alaska

William A. Stittlng 
Cook Inlet Mem. Soc.
Box 24l4
Anchorage, Alaska

Joseph T. Ireton 
Cook Inlet Mem. Soc.
932 W. 19th
Anchorage, Alaska 99503

Richard D. Rome 
Evergreen Memorial Chapel 
P. 0. Box 537 
Anchorage, Alaska 99510

Lee Moegleln
Evergreen Memorial Chapel 
Box 537
Anchorage, Alaska 99510



.

Bob Britt 
Walsh Mortuaries 
Box 5
Kenai, Alaska 99611

Mr. Henry Bryant 
72*1 Cedar 
Anchorage, Alaska

■* \
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Mrs. Joseph Piala 
1322 H Street 
Anchorage, Alaska

*  -
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Marbln J. Krause 
Box 1065
Sitka, Alaska 99835

Ploren K. Lauber
U. S. Naval Dispensary-Treasure
Island
San Francisco, California 9*1130

John D. Glass
450 Whittier
Juneau, Alaska 99801

Marvin L. Neveu
*1470 Pleasant Valley Ct.
Oakland, California 9*1611

John S. Remple 
13*1 Peierce Drive 
Colorado Springs, Colorado 80906
Gregory A. Jerlch 
737 E. Street 
Anchorage, Alaska 99501

Nelson C. Deary Sr.
7109 Cecil 03 
Houston, Texas 77025

Stanley A. Doughty 
38 Montrose Avenue 
Daly City, CA 9**015

John A. Jacobson
USA Mortuary System Europe
APO, New York 09757

Eugene P. Mackin 
111*1 Nenana Street 
Fairbanks, AK 99701

\yGeorge M. Mason 
318 Yankovich Road 
Fairbanks, AK 99701

Cecil C. Shrock 
General Delivery 
Wasilla, AK 99687

V  Thomas E. Gregoire 
2311 Jefferson 01 
Anchorage, AK 99503

John R. Walsh 
Box 951
Seward, Alaska 9966*1

Mary Louise Rottler 
Route 1
Hermon, New York 13652

Ronald E. Shipley 
511 Winter S. E.
Salem, Oregon 97301

Kermit M. Malcom 
916 E. 9th Ave. 02 
Anchorage, Alaska 99501

Lamont R. Tillot 
'1*1 LeCount Place 
New Rochelle, New York

VKenneth D. Burton 
2871 Monroe Street 
Santa Clara, California

Bobbie Jean Diggs
*120 E. Grant
Pauls Valley, OK 7 W 7 5

James E. Hay 111 
15098 Water Avenue 
Visalia, CA 93277

William H. Lair, Jr.
Rt. 1, Box *1*18 
Wauchula, Florida 33873

Charles A. Morris 11 
1809 E. Third Street 
Dayton, Ohio *15*103

Gene Lee Prewitt 
Box 1001
Sitka, AK. 99835

John L. Sleyzak
6821 S. W. 27th Street
Miramar, Florida 33023

Alfred 0. Kehl 
Box 6187 Annex 
Anchorage, AK 99502



David Lee Gulley 
350*4 East 16th AVenue 
Anchorage, AK 9950*4

Rupert Edmond Jones 
3500 Mt. View Drive #7 
Anchorage, AK

Gary E. Rook 
*407 Illinois 
Fairbanks, AK 99701

Albert W. Friedl, Jr. 
Chapel of Chimes 
Fairbanks, AK 99707

George R. Borth 
1*406*1 Terra Bella ' 
Arleta, CA 91331

George W. Bartholonew 
St. Rt. Box 2725 
Wasilla, AK 99687

Russell J. Bariel 
P. 0. Box 100 
Sitka, AK 99835

Felton B. Stevens 
120 Neal Blvd. S.W. 
Larenceville, GA

George Theodore Hayden 
907 Brodhead Rd. 
Aliquippa, PA 15001

Larry Alton Burt 
2095 Rd. -Apt. #13*4 
Longview, Texas 75601

Warren, E. Pomeroy 
Rt. 2, Box 1*41B 
Sandpoint, Idaho 8386*4

Amos D. Neill 
1023 E. 6th Avenue 
Anchorage, AK 99501

Clyde W. Higgerson, Jr. 
125*40 Hoyer 
Detroit, MI *48205

Albert J. Charlton 
Apt. 11 Walsh Hall 
Fairbanks, AK 99701

Charles, M. Roesel 
Box 109
Petersburg, AK 99833

Phillip H. Bruce 
P. 0. Box 1207 
Ketchikan, AK 99901

Richard L. Wize 
Rt. Box 99
Halfway, Oregon 9781*4

Robert S. Britt, Jr. 
P. 0. Box 5 
Kenai, AK 99611

Donald L. Moles 
231 *4th Street 
Juneau, AK 99801
Arthur H. Moll 
Box 1207
Ketchikan, AK 99901

Luis Espinosa 
P. 0. Box 2670 
Fairbanks, AK 99707

Edwin W. Hanley
3751 Yardley Ave. North
St. Petersburg, FL 33713

Yndcenclo B. Monnseratt 
Box 8750
Mt. View, AK 99508

Hollis Henrichs 
P. 0. Box 1000 
Cordova, AK 9957*4

Mildred D. Muller 
P. 0. Box 313 
Kodiak, AK 99615

y«Rlchard J. Franke 
Box 991
Anchorage, AK 99501

Dale L. Rosenberg 

Box 537

Anchorage, AK 99501

Jimmie L. Campbell 
Box 1588
Juneau, AK 99802

V  Richard D. Rome 

15*43 P. St.
Anchorage, AK 99501

Gene Spain

17*482 Sherbrook Drive 

Tustin, CA 92680



John T. Hough 
Box 1394
Seward, AK 99664

 . ^®K5raM
Jerry A. Hodges 
338 N. 15th Avenue 
Phoenix, Arizona 85007

.. . | n

Danny L. Hodges

Samuel J. Walker 
/a Forest Lawn Memorial Chapel,

S-v.V ■'■ 338 N. 15th Avenue
Phoenix, Arizona 85007

Norma L. Hodges 
338 N. 15th AVenue 
Phoenix, Arizona 85007

P. 0. Box 6187 Annex 
Anchorage, AK 99502

Don L. Templin 
Inc.Box 19 U.S. Naval Hosp. 

FPO New York 09521
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c o r o n e r :

Richard 
Pouch U 
Juneau, Alaska

Sharon Brockway 
415 Main Street 
Room 400
Ketchikan, Alaska 99901

Dolores N. Wilks 
941 4th Avenue 
Anchorage, Alaska 99501

Darrell W. Hutton 
Box 431
Nome, Alaska 99762

Lincoln Ost 
604 Barnette
Fairbanks, Alaska 99701



Department of Health and Social Services 
Pouch H-01
Juneau, Alaska 99811

Harvey Lapin 
Piffer and D 1Angelo 
209 LaSalle Street 
Suite 1100
Chicago, Illinois 60604
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AGENDA

JOINT COMMERCE COMMITTEE'S 
HEARING ON MORTUARY SCIENCE 

FEBRUARY 6 , 1976

m m w m #

*V •

Introduction-and opening by Representative 
Bob Bradley

Summary of pending legislation by 
Bill Berrler

Testimony from the public in the following 
order:

1. Individuals from out-of-town, 
as called by the Chair

2. All remaining Individuals, as 
called by the Chair

(All questions of persons giving testimony will come 
from the Joint Committees.
Any questions from the floor will be 1n writing and 
will be submitted to the Joint Committee Chairman 
for response)
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P8JCH Y, STATE CAPITOL 
JUNEAU, ALASKA 99811TC31E (LII Gi 08 M m )  OR IE - n feB

LEGISLATIVE AFFAIRS AGENCY
January 16, 1976

Senator Genie Chance 
Capital Building 
Pouch V
Juneau, AK 99801

Re: Pinal Report of the Interim Committee on Mortuary
Science

Dear Senator Chance:

The assignment of the Interim Committee on Mortuary Science 
was to refine the occupational licensing bill (HB 509) and 
after consideration if the need for an occupational licensing 
statute appeared, to prepare a committee substitute. The 
committee met on September 27, December 2, and December 19. 
Prior to these meetings a suggested revision was prepared 
and distributed to all the persons currently licensed to 
practice embalming in this state and to other Interested 
groups. Notices of the workshop meetings were sent to each 
of these groups. There was substantial attendance from the 
profession at each of the first two meetings.

As a result of these, a proposed committee substitute for HB 
509 has been prepared and a copy of the bill is attached.

Essentially the bill adopts a dual licensing system; that 
is, licenses are issued separately for the practice of 
funeral directing and for the practice of embalming. The 
administration of the occupational licensing was put in the 
Department of Commerce. The committee’s feelings were that 
an occupational licensing board would not be a good solution 
and that the Department of Commerce was a logical alternative,

The proposed substitute also sets substantial educational 
qualifications as a prerequisite to licensing. Under 
existing law. no qualifications exist. For this reason a 
"grandfather’1 provision was inserted which allows persons v 
who are currently licensed as an embalmer to obtain a license 
as an embalmer under the new act and a person who has actively 
practiced as a funeral director to obtain a license as a 
funeral director under the new act without requiring that >
the newly imposed qualifications be met.



A substantial area covered in the act was a regulation of 
pre-need sales. The primary thing this regulation does is 
require that funds received from pre-need sales be deposited 
in an account in the name of the purchaser and that both the 
principal and interest in this account remain the property 
of the purchaser until time of need.

Since pre-need sales are made by other than professionals, 
and since an enforcement mechanism is essential, this section 
was made part of the consumer protection statute.

In addition, the bill contains a disclosure of cost section 
which requires that in broad catagories the cost of the 
services be disclosed to the purchaser. The bill was 
prepared as a proposed committee substitute for Commerce 
Committee since the bill was currently lodged in Commerce 
Committee. The committee strongly recommends that both 
House and Senate Commerce Committees, preferably jointly, 
hold other hearings on this bill. During the hearing the 
committee indicated to the interested parties that if such a 
hearing were held, notice would be given to these parties.

Very truly yours,

Edward C. Willis 
Chairman

ECW:bh

Attachment
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ABOUT THE EDITOR

Howard C. Raether holds a Ph.B. and J.D. 

from Marquette University in Milwaukee, Wis­

consin. He has been involved in funeral service for thirty years and Executive Secretary 

of the National Funeral Directors Association since 1948. He was consultant to the 

United States Government Department of Transportation, National Highway Safety 
Bureau, and is on a committee serving the Department of Health, Education and Wel­

fare. He was given the highest honor the U.S. Army makes to a civilian-thc Distin­
guished Civilian Service Award. He also is a member of the National Council on Tissue 

Transplantation and Utilization. He is editor of the NFDA monthly journal, The Direc­
tor, and creator of the Reference Manual for funeral directors. In addition his recent 
writings include, as co-author, A Compendium of Basic Information on Funeral Estab­
lishments and Funeral Establishment Employees and The Fair Labor Standards Act, 
as Amended (1968); Organ and Tissue Transplantation and Body Donation (1970); 
and Personnel Guidance Manual for Funeral Service Practice (1970).



THE PREARRANGING AND 
PREFINANCING OF FUNERALS

Thomas II. Clark 
and

Hoiourd C. Ractlier

A Brief Background

In the chapter “The Law and a Funeral Service Practice” reference is made to 
changes in the law to permit an individual during his lifetime to take steps to get the 
kind of funeral he desires and to determine the method and place of final disposition 
of his body.

There have been developments toward this new concept for many years, but it has 
been only since the end of World War II that a significant impact of the move was felt. 
It was not until 1952 that the National Funeral Directors Association felt the situation 
warranted a policy statement which concluded with the recommendation which has led 
to laws controlling and regulating prefinanced funeral contracts being enacted in a large 
majority of the states.

The Sociology of Life and Death
The funerats for most people are selected at the time of death. Unless one knows 

when, where and under what circumstances he is going to die, it is difficult for him to 
prearrange his own funeral, either alone or with a member of his family, and feel that it 
will be as planned.
There arc few people who arc sure things won’t change sufficiently to upset pre­

arranged plans. And in cases when they arc changed and arc different, problems arc 
often created instead of being solved.

177



178 t h e p r ea r r an g i ng a n d  prefinancing o f  f u ne r a ls

A national study showed that in 1967 less than 1% of all funerals conducted, except 
in the Pacific and Mountain regions, were prearranged. It also revealed that from 25% 
to 33% (depending on the region) of the funerals conducted in 1967 'hat were 

prearranged were changed by the survivoia. However, about 50% of funeral directors 
said at that time that prearrangements were on the increase.

Why?
There are those who feel, as is pointed out elsewhere herein, that our society is 

changing from a family culture to a generation culture. Families are being separated by 
age, by distance, by knowledge and by philosophy.

Sometimes an elder member, especially if living alone, wants to make sure he or she 
gets the kind of funeral he desires. Often a surviving spouse will make arrangements for 
the same kind of funeral that was just conducted for the husband or wife.
Sometimes differences in a family are such that segments thereof feel they have to 

protect themselves against each other as to funeral arrangements and costs.
Sometimes cost is the primary reason for the prearrangement and prefinancing. 

There are those who want a moderate to expensive service and who want to be sure 
they get it. Often prearranging is done in an attempt to keep costs down, to indicate 
to the family or other survivors that they should not go “overboard” in the pre­
arranger's opinion.

Finally, there are those who prearrange and prefinance their own funeral because 

they want a specific type of service involving a particular church and/or clergyman 
and/or funeral director and/or any one of many other reasons trivial to some but 
important to the person doing the prearranging.

Prearrangements arc a part of just about every funeral director’s files and practice. 
They must be recognized as an aspect of present-day funeral service, and important 
facets of the overall picture must be understood.

Psychological Aspects
Some who have studied death, grief and bereavement say that following death there 

is a therapy in doing things and in having responsibilities. When most of the details of a 
funeral have been worked out and perhaps paid for by the deceased, this could leave 
the survivors with little to do in the actual at-need planning and decision making.
Equally important, survivors and the community may want to do some last thing 

or things in honor and/or respect and/or in recognition of the deceased. There may 
be the feeling this shouldn't or can’t be done when the person has made his own ar­
rangements. Or, there may be some things that the deceased lias arranged which might 
affect the sensibilities of a survivor, or survivors, and bother them for years, but they 
won’t suggest a change lest they “offend” the departed and his memory.

The Promotions of the Fifties
The idea of the prearranged or prcfinanced funeral was not first conceived in the 

early fifties, but it was then that it became the basis for promotions to sell the idea of 
prearranging and prefinancing funerals.
Sonic of these promotions were built around package deals covering the funeral
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service, funeral merchandise, flowers, burial vault, cemetery lot, opening and closing of 
the grave, and the grave marker.
Sales crews were trained and often blanketed an area pushing door bells and at times 

offering an item of merchandise free to get into the door to make their presentation.
In this presentation the alleged high cost of dying, peace of mind, and a special 

purchase price of the prearranged service and merchandise were usually stressed.
These developments led to two separate actions which although not related 

complemented each other.

The Association of Better Business Bureaus, now the Council of Better Business 
Bureaus, came out with three publications on the subject in seven years. In the same 
period many states enacted laws to control the prearranging and prefinancing of 
funerals.

The ABBBI publications are:1. Facts Every Family Should Know About Funerals and Interments. Some paragraphs were devoted to package deals therein.2. Questions You Should Ask About Cemetery Lot Promotions. Since many promotions- prc-nccd and otherwise-wcrc cemetery initiated, this leaflet was prepared.3. Facts You Should Know .. .Questions You Should A sk.. .The Prearrangemcnt and Pre­financing o f Funerals.
All three of these publications are kept current and their widespread distribution 

continues.

Because the last-mentioned booklet is pertinent to this chapter, the following 
excerpts from it arc quoted:In recent years a growing number of individuals, firms and groups have sought to stimulate public interest in prearranged, prcflnanced funeral plans, Among them have been sales organizations and promoters outside the funeral profession who seek to interpose themselves as third parties in the traditional personal and confidential relationship between the funeral director and the survivors of the deceased. Grievous disappointments and severe financial losses have resulted from some unsound pro* motional schemes foisted on a credulous public by armies of high-prcssurc salesmen.

* * •Sometimes, belief that a funeral has been fully prearranged and paid for can create a false sense of security for survivors.
* • *The simplest way to prearrange a funeral is to leave written instructions for those who will make the arrangements. If  advance payments arc involved under a contract which docs not permit the individual to alter the prcnrrangcmcnts to meet changing circumstances, the possibilities.. .can lead to serious problems. What assurance do you have that the funds deposited will be intact when the time for their disbursement arrives or that they will be available to you if you want them? Who will receive the interest on your money during the many years which may intervene between the date of deposit and the date of death? Will such interest revert to you? Will you be better off by depositing the money in your own bunk where you will get the benefit of all interest earned? You also arc free to withdraw your funds in an emergency.
* ♦ *
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Savings claims and promises of “bargain” rates are stressed in selling many of these 
promotional plans. Weigh carefully any representation that a “plan” will give you ade­
quate services for less than you can obtain them from other funeral directors against the 
fact that the sales commissions and costs must be added to the cost of the funeral under 
the plan.

The material in these excerpts pinpoints the problem for many of the public.

The State Pre-Need Trust Laws

The quec*ions which the Association of Better Business Bureaus was asking in its 

booklet on prefinanced funerals weje often asked across the country during the fifties 
and sixties as many states considered legislation to regulate and control the contracts as 
to such funerals. The chart which is Appendix X gives the names of all the states within 
the continental limits of the United States. It shows the majority of them with a 

statute which in some way regulates these contracts. It also gives the basics of each 
state's statute.
The breakdown of state laws and/or opinions shows, as the Better Business 

Bureaus point out, that most of these statutes require that all money, or a major 

share of all monies, paid in advance for funeral merchandise or services, and ac­
cruing interest thereon, must be deposited in trust with an .rpproved financial in­

stitution until the need for disbursement arises. In most of these states monies paid 
in advance for burial vaults must also be entrusted and there have been opinions of 
attorney generals and of state supreme courts upholding this requirement. In some 
states amounts paid for markers and mausoleum space sold in advance of death must 
also be placed in trust.
A West Virginia statute was held to be unconstitutional and a new law passed since. 

The constitutionality of the Arkansas, Idaho, Iowa, Illinois, Kansas, Utah and Texas 
statutes has been upheld by the supreme courts of those states.

Some promoting prcfinanced funerals object to putting in trust or reserve 100% of 
monies paid in advance for funeral merchandise and services. In the Illinois case one of 
the suggestions made was that a lesser amount be deposited. The supreme court of the 
state in its decision points out that the plaintiff cemetery entered the “prearrangement 
business by choice” and that its procedures invite “regulation of a stringent nature.” 
The matter was appealed to the Supreme Court of the United States which refused to 

consider the case.

Some Present-day Thoughts 
About Prearranged and Prefinanced Funerals

In the previously referred to Illinois decision the supreme court of that state saidIn the long interval between full receipt of the purchase price ond contract performance the opportunities for fraud arc great und risk of insolvency, with consequent inability to perform, apparent.



Income for Federal Tax Purposes
When a funeral is prefinanccd, if the firm to whom that money is paid has 

constructive, permissive or actual use of the money, the money is taxable as income by 
the federal government for the year in which the money was received. This is true 
whether the amount is a partial payment or the entire prepaid price of the service.

What to Do ;

This chapter shows that many states have enacted laws controlling and/or regulating 
the contracts made in advance of need for funeral services and/or merchandise. This 
coupled with significant variations in the pre-need laws and the divergent opinions ‘ 
which exist among funeral directors warrants the following recommendations: j

1. Pre-need contracts and their solication are fraught with the danger of fraud and |:
funeral directors should avoid any contract or plan which could harm their j
clientele or their service or place in the community. |

. ] * 
*
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It is doubtful whether anyone has or will doubt the validity of this statement. 
And in many areas there has been a slackening of pre-need promotion activity. The 
economics of the situation has much to do with this for reasons funeral directors 
know.

The Phut with the Special Price
ABBBI queries a $795 funeral beii 

arrangement is cited “between one sales organization and ‘participating’ funeral homes 
(in wliich) the latter arc required to represent that a designated funeral, available to 
customers of the ‘plan’ at the ‘reduced price’ of $595, is ‘regularly’ priced at 5795. The 
actual price to the company selling the plan is only $420.’’

The BBB asks, “Do you believe that a funeral home can afford to sell services and 
merchandise honestly priced at $795 for little more than half that amount and still make 
a profit?”

Supposing that there was no sales organization, could a funeral home with a plan of 
providing a $795 service for $595 come out ahead with that amount?

If this is in a state where the interest on the monies paid in advance cannot accrue to 
the benefit of the funeral firm, the amount paid will not increase. Even in those states 
where the interest can accrue, as earned, to the benefit of the funeral firm, unless the 
entire amount, or a sizable portion of it, is held for a long period of time, the incre­
ment is not large enough to close the gap between the “bcforc-necd” and “at-necd” 
figures if both arc realistic.

Another factor of importance is the annual increased cost of providing the service. 
This is especially true if the components of the funeral and a particular casket are 
spelled out. Few things have gone down in price or remained stable in a number of years. 
Therefore every cost increase decreases the actual amount available for the funeral.

Finally, if the pre-need contract was solicited by a salesman, it is estimated that 15 
to 30% of the total contract price will be used to absorb sales and administration costs.

lg sold in advance for $595. In its brochure an
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2. Those who wish to prearrange their own funeral or one for someone for whom 

they have responsibility should be able to do so.
3. When a funeral is prearranged and monies are paid in advance of need for 

funeral services and/or merchandise including burial vaults, all such monies 
should be deposited in a trust ‘fund with the person or persons prearranging 

having the control thereof to be entitled to the earnings therefrom. Further­
more such prearranger shall have the right to terminate the contract at any 

time without forfeiture of any of the funds which have been paid or earnings 

accrued.
4. Where a contract is entered into it should be in accordance with the laws of the 
state in which the prearrangement is made. Some state funeral directors 
associations have prepared contract forms. If there is no pre-need law and/or 
if no form is available-the suggested wording for one is at the conclusion of 

this chapter. In all such contracts the funeral director should bind himself 
only to the kind of funeral and merchandise which will be available at the time 
of need for the face amount of the contract.

5. Funeral directors should carefully consider the potential negative effects and 
cost of allowing a third party to step between themselves and their firm and the 
family through the representations of a third party soliciting a pre-need 
program or plan which will be serviced by the funeral home when the person 
for whom the service was prearranged dies.

6. No funeral business should be purchased which has the liability of providing 
funerals which have been prefinanccd in whole or in part until the purchaser of 
the business is sure the monies paid in advance are on hand for the funerals 
which will have to be provided.

It is not the intent of the writers of this chapter to discourage individuals and 
families from discussing funerals and perhaps making tentative plans for a funeral or 
funerals. This is encouraged especially when there is a family or close friends and they 
share in the discussion. Death is not as commonplace as it once was. Millions of people 
in the country today have never experienced a death and funeral of someone close to 
them. They don’t know what is involved and they should.
There is a big difference between tentative arrangements considering survivors and 

format agreements which might disregard and adversely affect the sensibilities of those 
who will mourn.
Where there is no family or its members arc disinterested or feel specific prearrange- 

mcnt is good, a formal agreement in line with the following contract suggestion will 
not only be proper but may also be helpful.

* * *THIS AGREEMENT made and entered into this day of.________________ 19 ,by andbetween— -----------------------------------------------------.party of the first part, hereinafter sometimejreferred to as “ Funeral Director,”  and__________________________________________________ .party of thesecond part, sometimes hereinafter referred to as “ Buyer."WITNESSETH:WHEREAS, party of tho second part desires and hereby requests to enter into n contract to pro­



vide for payment for funeral merchandise and/or services in advance o f death, which merchandise and/or services are to be delivered and performed subsequent to the death o f __________________________________________________, hcrinafter referred to as Beneficiary as follows:Professional services and casket
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NOW, THEREFORE, in consideration of the mutual promises, it is hereby agreed as follows:1. Funeral Director will supply to Beneficiary out of the funds deposited by Buyer the services and/or merchandise as set forth above for the sum o f $_________________  payable as follows:
2. Said funds as aforesaid shall be placed w ith   ________________________________________________hereinafter sometimes referred to as “ Trustee”  within ten days after receipt thereof. In the event, upon the death of Beneficiary, said funds are inadequate to provide for the services above described, then the funds shall be used by the Funeral Director to provide professional services and/or merchandise of a type as nearly similar as may be purchased with said funds at the time of Beneficiary’s death.3. Upon the death of Beneficiary, the said funds shall be released by the Trustee forthwith to the Funeral Director upon receipt of a certified copy of certificate of death or other evidence of death satisfactory to said Trustee and where required by State Law, an affidavit by tlic Funeral Director that the funeral services and/or merchandise which has been contracted for have been so provided and that the cost was not less than the amount on deposit. Any amount on deposit not required to pay for funeral services and/or funeral merchandise shall be returned on request to the Buyer if living, or if not living to the estate of the beneficiary.4. Said funds shall remain on deposit with the Trustee and shall remain intact as a fund until the death of the Beneficiary, or until withdrawal by Buyer as hereinafter provided; and said funds may be withdrawn only for the full amount thereof and not in part, and said withdrawals must comply with the rules and regulations of said Trustee; provided, however, that the Buyer may, at any time upon complying with the rules and regulations of the Trustee, withdraw the funds deposited to date with the Trustee pursunnt to this contract. In the event of withdrawal the Buyer shall notify the Funeral Director within twenty-four hours prior to such withdrawal, and in the event the withdrawal is completed, the Funeral Director shall be relieved from any of the obligations contained in this agreement.5. It is mutually agreed that the said Trustee is only the repository of said funds and is not liable for tho fulfillment of the contract by the Funeral Director, and upon payment over to said Funeral Director of the said funds, or repayment to Buyer, the Trustee’s liability shall terminate.6. Interest earnings which may accrue on said funeral fund shall be added to and become part of said fund.7. Upon the death of Buyer, in tho event the said funds shall exceed the amount required to provide services set forth above, any surplus shall be paid over to Beneficiary’s estate (or) to ______________________________________________________   by the Funeral Director.8. This Agreement shall be binding upon the heirs, administrators, executors and assigns of the parties hereto.IN WITNESS WHEREOF the parties hereto have causod this Agreement to be executed the day and year first above written.
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Example: John J. Jones dies of a disfiguring malignancy. He is survived by his 
widow, one son, two daughters, one daughtcr-in-law, one son-in-law and two 
grandchildren. At the time of his death his married daughter is less than a month from 

having her first child. His unmarried daughter is engaged. Her fiance is in the army on 

duty within the country.
During the first contact with the son who is handling arrangements tentatively 

awaiting final plans for the funeral, four ureas of concern of the family become 

apparent. They are:

1. Will restoration of the father's face be such that viewing will be possible?
2. The pregnant daughter was her father’s favorite. How will she hold up? To 
what extent should she participate in the arrangements and during the various 

periods of the funeral.
3. What about the son-in-law to be? Might he get an emergency leave to be at the 
funeral? He could be a real comfort to his future bride.

4. The two grandchildren are ages 7 years and 10 months. Tire boy, 7, the first 
grandchild of the deceased, loved his “Bompa” very much. Should he be 
atlowed at the funeral home? Should he sec the casketed body of his 
grandfather? Should he go to the service?

This hypothetical situation could well be a real one. It could be more complex or 
consist of only one or two “concern areas.” It is spelled out not to present some 
problems and the solutions to them. Rather it is outlined to introduce what happens
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daily in funeral homes and two ways of considering what the funeral home owner(s) 
and other licensees should know and do in this situation.

Two Schools of Thought •
There are two basic schools of thought regarding the serving of families and the 

role of funeral service licensees and the education necessary for them to fulfill their 
tasks. One is known as the whole-man- total-funeral concept. The other is the 

owner-manager-technician concept. A statement on how two funeral homes, one using 
the whole-man concept and the other the owncr-manager-technician concept, might 
serve this family is essential to any present-day appraisal of funeral service practices.

Before spelling out this appraisal it should be made clear that this is not a dismission 
of the philosophies of funeral homes with a sizable number of funerals a- nually and 
those with a small volume. There are large firms with the whole-man-to ’-funeral 
concept. There are small firms with the owner-managcr-tcchnician philosoph.,. firms 
which use service companies to do some of the things involving personal contact even 
when the funeral-dircctor-owner or an associate is available.

The Whole-Man-Total-Funeral Concept
In a funeral home where the wholc-man-total-funeral concept prevails, after the 

receipt of the call on the death of John Jones the funcral-director-owner and/or 
manager or one of his staff would have the responsibility to follow through with the 

family. This licensee would provide the person-to-person professional service outlined 
in another chapter. He would tell of the advantages of viewing the deceased and if he 
did not do the restorative work to make the viewing possible, he would check on it 
periodically.
The person “waiting on” this family would alert the others on the staff to the 

condition of the pregnant daughter. Throughout the arrangements and period of the 
funeral he would watch for signs that would indicate the mother-to-be ought to be 
momentarily removed from the central scene. If need be, he might suggest calling her 
doctor

»

This funeral director also could suggest contacting the Red Cross, or he might do it 
himself if the fiance asks for cmergoncy leave and can’t get it. He might also talk to the 
clergyman to see if he feels it important enough to call the chaplain for the fiance’s 
army unit about the leave.

He undoubtedly would counsel with the family about the grandson’s viewing the 
body and his part in the funeral, if any. There again he would talk to the clergyman 
and if the youngster knows the cleric well, he might be one of the two or three with 
the boy as he goes to see his “Bompa.”
The whole-man-total-funeral concept makes one person licensed to practice funeral 

service responsible to a family to try to meet all their needs in relation to the total, 
funeral. While there undoubtedly will be some delegation of duty and authority, the 
person “waiting on” the family is responsible for the funeral of the one they loved. And 
if the funeral home owner is not the one, he will at some time or times check with the 
licensee responsible and the family to see how things are coming.
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The Owner-Munager-Technician Concept
When the original death call is received by a funeral home administered under the 

owner-manager-technician concept there arc variations in what might happen depen* 
ding on the size and practices of the firm. But unlike the previously described concept, 
the same licensee will not be involved in all facets of the funeral. Rather there will be 
one or more persons with specialized knowledges or skills who will perform their tasks 
and having done so their responsibility for that “service” ends. For instance, at the 
time of the removal a family may ask about several matters pertaining to funeral 

arrangements which the specialized technician may not be able to answer, necessitating 
a referral to another staff person.

In some funeral homes with this concept there arc persons who do the arranging, 
there arc others who are with the family for the casket selection, there are those who 
only embalm, and there might be some who just direct the actual funeral service.
Most times these individual functionaries report to a central office or person. 

Sometimes that person is not a funeral service licensee. What complicates the situation 

is that anyone of these individuals will find he must act alone sometimes without 
support from anyone else.

Following the death of John Jones the areas of concern might become apparent to 
those associated with the funeral home with the owner-managcr-tcchnician concept. 
But those who argue for the whole-man concept-as the authors of this chapter do-say 
that the chancc§ arc less that they will for two reasons. First, the departmentalized or 
specialized services of the funeral home bring no single staff member in constant 
communication with the family so as to allow them a total picture of what is 
happening and what is needed. Second, because the family secs and makes various 
arrangements with two or three people, they arc less likely to get sufficiently close to 
one of them to make some requests they might have, or to “unload” some of their 

feelings.
Rabbi Dr. Earl A. Grollman, who is a well-known pastoral psychologist, paraphrased 

an article for clergymen in tho following manner: “The word cure has its root in a 
word that originally meant care. The funeral director is someone who cares about, who 
takes care, and who takes care of. He is called upon to cure, to encourage as well as to 
console, to overcome sout-wounds. His is part of a meaningful care-taking profession.”
This definition fits most funeral service licensees. But its ultimate more often than 

not is found in those practicing with the whole-man -total-funeral concept.p

Ucensiny-Education-Recruitment

It is estimated that approximately 75% of all persons licensed in funeral service hold 
a funeral directors' unci an embalmer^ license, or a'combination of both. There 
are'scven slates which do not license funeral directors as such. There arc eleven states 
where there is a single license law covering both funeral directors and embalmcrs, or 
where the requirements for funeral directors include embalmer prerequisites.

The whole-man-total-funeral idea is best served when the licensee is educated and 
licensed to do all that is done or might have to be done in a funeral service practice.
The reasoning for this is valid when looking outside of funeral service and when
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realistically confronting the facts witliin funeral service.

It is admitted that there arc men and women who prefer the tcclinical aspects of the 
profession. They like to embalm and do restorative work. It is also true that some 
licensees seldom prepare a remains because their personal contact and administrative 
duties keep them fully occupied.

There are physicians who specialize in surgery. There are lawyers who do nothing 

but tax work. There are dentists whose practice is limited to extracting teeth and 
pharmacists who are research chemists. But in each of these fields the general 
education and license is that which must first be obtained and the specialization 
follows.
In funeral service the reasons are as logical and compelling.

It is helpful in the serving of people for all licensees to be fully qualified. As an 
example, the owner or manager should have the basic knowledge if not the experience 
to understand an embalming problem and perhaps help solve it, or at least to be able to 
relate it to someone.

Likewise a licensee specializing in technical functions should be able to fill in in 
other capacities in the absence of those who do this normally. He should atso be able 
to serve those who may want him as their funeral functionary.

The following chapter deals with personnel practices. But it is pertinent at this point 
to state that for the funeral to continue with care taking personalized service given by 
licensed personnel there must continue to be an influx of such personnel to replace 
those who die, retire, or leave the field.

As long ago as 1957 the Joint Commission on Mortuary Education said in its report 
that the concept of the person licensed to practice funeral service must reintegrate the 

gmbjilming ̂ ith ihc fuociaLdiic.ctinR.fiinctiQn.-AlsoJhc jole-of-ihc.liccnsccLJuusLbê -. 
,gxpanded to include services which have a therapeutic and mental health value . 

performed for the livimL-
The Commission was formed in April 1956 “to examine the bundle of tasks that 

have been socially and legally assigned as the occupational province of present-day 
American funeral service personnel with a view to determining the educational 
experiences, both preparatory and in-service, needed for their efficient and satisfactory 
performance."

Hie conclusion previously stated was predicated on the finding that embnlmers were 
faced with an occupational dilcmina-with ambiguous status. The reasons for this were 
summarized in the following manner:

1. Embalming in the minds of funeral service personnel is associated with the 
“back room" of the funeral home.

2. Dealing with the clientele “out front" is valued by funeral service staffs.
3. While not all who are primarily embalmers are discontented, those who are arc 
critical in a manner symptomatic of frustrated career aspirations.

4. Funeral directing only in the dual license sense (funeral director and embalmer) 
means management, personal contacts and funeral direction. Paradoxically in 
many states this requires the least formal education and training.

5. Embalmers and other technicians have had little success in organizing associa­
tions other than unions.

2



TIIF. WHOLE-MAN TOTAL-FUNERAL CONCEPT

There is one other point that the Commission made more than a decade ago which 
might be viewed as prophetic. In its analysis the Commission used the phrases “house 

of management” and “house of labor.” It is our opinion that the whole-man-total- 
funcral concept with the single license will discourage a division of personnel whereas 
the owner-manager-tcchnician concept will encourage it to the point where there may 
be a separation of “management” and “labor” in a funeral home.

A funeral home owner must face up to the following facts:

“Back room” men can be obtained, but often they must be paid as much or more 
salary as arc qualified personnel. Also, these men do represent the funeral home and 
the owncr(s) for better or worse. However, it is rare that a man w! a will make a 

worthwhile staff member can be recruited to be a “back room” man, a “second class 
citizen.” There are times when the owner is away and one or more staff members fill in 
for him. Or lie may be busy. Tire funeral is just as important to the people served by 
these staff members as it is 'j those served by the owner or manager. Irreparable harm 
can be done by a mistake or mistakes. There is no doing it over. The greater the 

education of a survivor or survivors the greater the possibility of his expecting good 
service by an equally or better educated person associated'with the funeral home. The 
more closely a man fits the requirements of the whole-man concept the greater his 
chances are of meeting the challenge and needs of those of the "new” generation.
Paul R. Keenan, now of the University of Missouri, put it well when lie said in his 

“Education for Tomorrow” :If the funeral service practitioner of today and tomorrow is to be successful in ids contacts with other members of ids community, he will be expected to meet them on an equivalent academic basis. If he docs not, not only will he be at some disadvantage, but tunny opportunities botli personal and professional which lie might otherwise enjoy will not be available to him.We must also be aware thut the basic fund of knowledge is increasing in this day and age at a rate in which it is doubled every ten years. This has resulted in many changes in sociological and professional practices. In many fields it has resulted In computor storage of Information-in others it lias established specialties, and sub-specialties within pro­fessions and occupational groups. Employment opportunities unknown ten years ago are commonplace today, and this lias contributed much to the complex situation In which today’s citizen must function and which tic hopes to understand.There is no doubt, unless some unforsccn circumstance arises, thut knowledge will continue to become available at a constantly accelerating rale, accompnnicd by a comparable complexity of liFo; and the person who finds himself unprepared for it will experience some difficulty in kcoping abreast of new developments in everyday living. If this is true of citizens attempting to And a place in life which is satisfying to them, it will also be truo of tiie professional who will find the many faces of society constantly changing, and who will have to cope with these changes if ho Is to survive. It should be remembered that lie must operate both as a member of his society and also as a professional person to satisfy special needs of the community in which lie elects to function.Funeral service lias been comfortable in (Ik  knowledge that it has developed according to specific customs based on the needs of the people, but no one can adequately predict the lines on which It will develop further. It docs not, however, require a soothsayer to
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predict that funeral service will be subjected to changes because the needs and demands of the public are changing, and will continue to change.
In the almost 100 years of licensing the funeral functionary, there have been three 

basic steps of1 progression to meet the needs and demands o f change, with a fourth 
now developing fast;"

1. The cmbalnicr-public-health concept.

2. The advent of the funeral director license to embrace more than embalming 
^and to place responsibility for actions beyond preparation of the body.
-3. The dual license law in most states with most licensees being both funeral 

directors and embalmers, or holding a combination license.
4. The single license to practice funeral service predicated on the whole-man-total- 
funeral concept to encompass services essential to the place of the licensee as a 
“care-taker,” or “care-givcr,” or “gate-keeper” in America in the last third of 
the twentieth century.
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APPENDIX X 

Basic Data on State Pre-Need Trust Laws

STATE AMOUNT OF
CONTROL PERMIT PAYMENTS PUT
AGENCY REQUIRED INTRUST

AMOUNT OF 
INCOME PART 
OF TRUST

AMOUNT BUYER 
CAN
WITHDRAW

PRE-NEED
STATUTE

■LAMBAMA

2'.AL̂ SKA
3vA.RJZ.OMA.
A.ABKANSAS Used to pay expenses and forfeitures 100% of paymentsS. CALIFORNIA Funeral direc­

tors only

Up to 15% of 
contract

Amount of payments & 
interest accrued.

6. COLORADO
7. CONNECTICUT Insurance law 

governs___8, DELAWARE, Participation In such activities considered grounds for suspension of revocation of license. 

no law9. DISTRICT OP 
COLUMBIA

yes (only liccn- 
tecs can arrange)

10. FLORIDA

iî GEORGlA12. HAWAII
13. IDAHO 100% less cost of 

operating tfyst______

Amount in trust account 
less 25% or S35.00 which-
«Xcr.i?SrK>tct.______

Amount in trust account 
leu 10% or S3S.00 which-
cvcLtyg»=St9r______
Amount in trust account 
oQjmtigLWWepl____

14. ILLINOIS

15. INDIANA 100% less 
trustee's expense

100% less 
trustee's expense



AMOUNTOF

'  • .

STATE AMOUNT OF AMOUNT BUYER

STATE
PRE-NEED
STATUTE

CONTROL.
AGENCY

PERMIT
REQUIRED

PAYMENTS PUT 
IN TRUST

INCOME PART 
OF TRUST

CAN
WITHDRAW

17. KANSAS yes no no 100% 100% 100%
18. KENTUCKY yei yes yes 100% 100% 100%
19. LOUISIANA Participation in such activities possible grounds for revocation of license.

20. MAINE yes no no 100% 100% 100%
21. MARYLAND yes no Licensed funeral 

director and em­
balmer only

100% 100% 100%

22. MASSACHUSETTS no law

23. MICHIGAN yes no no 100% 100% 100%
24. MINNESOTA yes no no 100% 100% 100%
25. MISSISSIPPI Pre-need contracts limited severely and controlled by Insurance Commissioner

26. MISSOURI yes yes no 80% none 73%

27. MONTANA yes yes no 100% 100% 100% on mutual consent
28. NEBRASKA yes yes no 100% 100% 100%
29. NEVADA Life insurance law governs

30.NEW HAMPSHIRE no law Burial associations 
prohibited

31. NEW JERSEY1 yes no no 100% 100% 100%
32.NEW MEXICO Life insurance law governs

33.NEW YORK yes yes no 100% 100% 100%
34.NORTH
CAROLINA

yes yes yes 100% 100% 100%



STATE
PRE-NEED
STATUTE

STATE
CONTROL
AGENCY

PERMIT
REQUIRED

AMOUNTOF AMOUNT OF 
PAYMENTS PUT INCOME PART 
INTRUST OF TRUST

AMOUNT BUYER 
CAN
WITHDRAW

35. NORTH 
DAKOTA

yei yei Can be engaged in 
only by operators 
of licensed funeral 
establishments

100% 100% 100%

36. OHIO yei no no 100% 100% 100%
37. OKLAHOMA yei yei yei 90% 100% 100% of amount paid 

into trust fund

38. OREGON yei no no 100% 100% 100%
39. PENNSYLVANIA yei yes no last 70% 100% on deposit last 70% of payment!

40. RHODE ISLAND no law - Pre-need arrangement! may be ground! for tuipeniion or revocation of liccnie

41. SOUTH 
CAROLINA

no law - funeral directori may not collaborate with life iniurance companies in thii area

42. SOUTH 
DAKOTA

yei no no 100% 100% 100%

43. TENNESSEE y« yei no 100% 100% 100%
44. TEXAS yei yei yei 90% 100% leu trust 

expenses
All of payments held in 
trust - no interest

45. UTAH yet yei yes at leait 75% 100% of trust 90% of the amount placed 
in trust

46. VERMONT no law

47. VIRGINIA yes no no 100% 100% Mutual content

48. WASHINGTON Insurance law governi

49. WEST 
i VIRGINIA
1

yei yet no 95% 95% Amount In truit leu 25% 
or S35.00 whichever it 
greater

A
PP
E
N
D
I
X
 

X 
2
6
9



AMOUNT OF 
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CAN

Wm.
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STATE
PRE-NEED CONTROL

91 IP ,«&•?. .A * _ . 
PERMIT

'

■

AMOUNT OF 
INCOME PART

STATE STATUTE AGENCY. REQUIRED INTRUST OF TRUST WITHDRAW

50. WISCONSIN ye* no no 100% 100% 100%
51. WYOMING Commissioner of Insurance sets out rules and regulations
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WASHINGTON - 
(AP) —  An organization 
of eight million retirees 
charged yesterday' that 
the funeral industry has 
engaged In “exploitative, 
unfair and deceptive 
practices" against be­
reaved customers.
Dr. .Esther Prevey of 

Kansas City, Mo., told 
Congress that the Na-* 
tional Retired Teachers 
Association combined 
with the American Asso­
ciation of Retired Per­
sons strongly endorses 
proposed Federal Trade 
Commission regulations 
requiring full disclosure 
of funeral costs.
“The many graphic 

examples of unfair and 
deceptive practices we 
have already received

i F u n e r a l  d i r e c t o r  s e e k s  

1 s t r o n g e r  s t a t e  r e g u l a t i o nbefore obtaining an embalmer's- license. Testing procedures for prospective licensees also would be strengthened by requiring familiarity with funeral law, accounting, psychology and management. And if' the bill Is approved and slgnsd by the governor, funeral homes would be required to Itemize funeral costs and services to clients.I Also Included In the law are penalties of up to six months In Jail and 15,000 for » violating provisions of the act.THE LAW WOULD allow all current license holdecs to retain their licensee, to be renewed yearly; and-would provide a permit aystem for bush residents who now care for and dispose of the dead.Lee Moeglein, an Evergreen funeral director and spokesman, Mid the chapel decided to seek the legislation because little has been /done to strengthen funeral regulations since the Green case came to light. He said the bill Evergreen ia proposing was drafted using model legislation compiled by the National Funeral Directors’ Association and the states of Oregon and Minnesota. /
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L a p i n , P a n i c h i  &  L e v i n e , Lt d .

SUITE 1200-100 NORTH LASALLE STREET 

C H I C A G O  6 0 6 0 2

January 20, 1976

William G. Berrier, Esq. 
Legislative Affairs Agency 
State of Alaska 
Pouch Y, State Capitol 
Juneau, Alaska 99801

Dear Mr. Berrier:

Pursuant to our telephone conversation, please find enclosed a 
copy of the Federal Trade Commission Report on the Proposed 
Funeral Industry Trade Practices Rule. The Commission is 
presently scheduling hearings/on the Proposed Rule throughout 
the country to consider opinions concerning their comments.

H.B. 509 as proposed will tfive llegislative sanction! to the 
Alaskan funeral directors /to engage in tne types or practices 
found bv the FTC to be lharmful I to the public. In m i s  regard?^ 
we wish to draw your attention to pages 1 through 7 of the Report 
which contain a discussion in general of some or the practices 
found to be harmful and pages 19-20 and 85-103 which discuss 
the manner in which funeral directors have interferred with the 
market so as to limit competition. In particular we draw your 
attention to the discussion starting at page 86 about how the 
funeral directors have reinforced cultural benefits with an 
"elaborate web of state and private restrictions."

We are, as I advised you, special counsel to one of the national 
cemetery associations as well as several state cemetery asso­
ciations. I personally am a member of the Advisory Board to the 
Comptroller of the State of Illinois (who has jurisdiction of 
the Funeral and Burial Laws of the State of Illinois), special 
counsel to the Louisiana Cemetery Board (whose Cemetery Act I 
drafted). We also represent numerous cemeteries and funeral 
homes throughout the country.
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It is s u r p r i s i n g  that the State o f  A l a s k a  does n o t  h a v e  
e x t e n s i v e  l e g i s l a t i o n  o n  the s u b j e c t s  o f  f u n e r a l  h o m e s  as 
w e l l  as c e m e t e r i e s  and w e / a r e  in a g r e e m e n t  t h a t  some l e g i s­
l a t i o n  is required. However, H.B. 509 is t h e  type o f  l e g i s l a t i o n  
w h i c h  w h i l e  a p p e a r i n g  t o  p r o t e c t  the c o n s u m e r  is d e s i g n e d  in 
f a c t  to p r o v i d e  p r o t e c t i o n  for a  f e w  p e o p l e  a g a i n s t  free c o m­
p e t i t i o n  a n d  to r e s t r i c t  the m a r k e t p l a c e  i n  o r d e r  to a l l o w  the 
f u n e r a l  d i r e c t o r  to a b n t i n u e  to take a d v a n t a g e  o f  the p u b l i c  
b y  p e r f o r m i n g  their /services o n l y  at the time o f  a  death, w h e n  
t h e  c o n s u m e r  s a b i l i t y  to m a k e  r a t i o n a l  c h o i c e  is s e v erely  
dimini s h e d .  T h e s e / p r o t e c t i o n s  a n d  r e s t r i c t i o n s  are a c c o m p l i s h e d  
s i m p l y  b y  d o i n g  the following: f i r s t  b y  p r o v i d i n g  that only  
l i c e n s e d  f u n e r a l / d i r e c t o r s  can m a k e  sales; s e c o n d l y  b y  p r o h i b i t i n g  
s o l i c i t a t i o n  i n y a d v a n c e  of n e e d  b y  m a k i n g  it a b a s i s  for loss of
a l i c e n s e  a n d / t M r n  b y  r e q u i ring t-haf. 1007. o f the f u n ^a p a - M  -In----

on a p r e - n e e d  s a l e  m u s t  b e p l a c e d  in a t r u s t  w i t h  the c o n sumer  
h a v i n g  an u n l i m i t e d  rigT~

O b v i o u s l y ,  w h a t  s e l l e r  is g o i n g  to m a k e  sales w h e n  t h e y  k n o w  
t h e y  c o u l d  lose their license, b e  r e q u i r e d  to p u t  all the funds 
i n t o  a  t rust so that a n y  sales costs w o u l d  h a v e  to b e  b o r n e  f r o m  
o t h e r  s o u rces w i t h  the customer b e i n g  a l l o w e d  to t e r m i n a t e  the 
sale at a n y  time w i t h o u t  a n y  compensation' to the seller.

A l a s k a  is m o s t  f o r t u n a t e  that it h a s  the o p p o r t u n i t y  to r e v i e w  
t h e  e x t e n s i v e  l e g i s l a t i o n  i n  the o t h e r  s t a t e s  w h i c h  h a v e  dealt 
w i t h  these s u b j e c t s  in a r e a l i s t i c  m a n n e r  a n d  so a v o i d  the p i t f a l l s  
of  t h e  r e s t r i c t i n g  l e g i s l a t i o n  w h i c h  as i l l u s t r a t e d  b y  the FTC  
R e p o r t  h a s  s e v e r e l y  h a r m e d  the public.

H.B. 509 u n f o r t u n a t e l y  contains m a n y  o f  the r e s t r i c t i v e  p r o v i s i o n s 
i n t e n d e d  to a c c o m p l i s h  those goals w h i c h  the F T C  h a s  r e c o g n i z e d  
h a v e  h a r m e d  the public. H.B. 509 a l s o  does n o t  r e f l e c t  the 
e x t e n s i v e  m o d e r n  l e g i s l a t i o n  t h r o u g h o u t  the c o u n t r y  w h i c h  has 
b o t h  a l l o w e d  the p u b l i c  the o p p o r t u n i t y  to c o n s i d e r  altern a t i v e s  
at a less e m o t i o n a l  time and yet b e  p r o t e c t e d  f r o m  the p i t talls 
b y  a c c e p t e d  m e a n s  w h i c h  do n o t  p r e v e n t  the s e l l e r  f r o m  e n t ering 
the m a r k e t p l a c e .



L a p i n , P a n i c h i  &  L e v i n e , L t d . M

W i l l i a m  G. Berrier, Esq. -3 January 20, 1976

I h o p e  that y o u  c a n  see the l e g i s l a t u r e  o f  A l a s k a  is e m b a r k i n g  
o n t o  an a r e a  o n  w h i c h  v e r y  c a reful s t u d y  is r e q u i r e d  b e f o r e  
a d e q u a t e  l e g i s l a t i o n  c a n  be enacted. W e  w o u l d  s t r o n g l y  suggest  
t h a t  H.B. 509 does n o t  a c c o m p l i s h  the i n t e n d e d  g o a l s  a n d  as such  
s h o u l d  b e  sent b a c k  for f u r t h e r  c o n s i d e r a t i o n  in o r d e r  to a l l o w  
the o p p o r t u n i t y  f o r  y o u  to r e v i e w  o t h e r  s t a t e  legislation. In 
this regard, I w o u l d  b e  h a p p y  to g i v e  w h a t e v e r  a s s i s t a n c e  w e r e  
r e q u i r e d .

HI L : c b

enc



TELEPHONE 3 I I / U 6 - J M I

H A R V EY  I. L A P IN  
R IC H A R D  M. PAN IC H I 
A A R O N  L E V Il -E  
LAW REN CE A .R O B IN S  
LAW REN CE M. ORITTON

LAW OFFICESL a p i n ,  P a n i c h i  &  L e v i n e , L t d
SU IT E 1 2 0 0 -1 0 0  NORTH LA SA LLE  ST R EET

CHICAGO 60602

R e p r e s e n t a t i v e  Robert B radly 
H o u s e  of Representatives, State of A l a s k a  
P o u c h  V, State Capitol 
Juneau, A l a s k a  99801

Re: H.B. 509

Dear Representative Bradly:

P u r suant to m y  discussion w i t h  Mr. Berrier, I a m  e n c l osing a 
copy of m y  letter to h i m  w i t h  a copy of the Federal Trade 
C o m m i s s i o n  report.

W e  w o u l d  appreciate y o u r  advising us of the status of this Bill 
as w e l l  as w h e n  the n e x t  h e aring w i l l  be so that w e  m a y  attend.

Cordially,

LAPIN, P A NICHI &  LEVINE, LTD.

H a r v e y  I . Lapin

H I L : c b

encs



508 W . Northern Light# B lvd . 
Boite 101 , 

Anchorage, Alaska 09508 
T e l (007) 27*3195January 30, 1976

Hep. W .  E. Bradley, Chairman 
Rouse C o m m e r c e  Committee 

State Senate 

Pouch "V"

Juneau, Alaska 99801

As a consultant I have conducted several feasibility studies in the field of mortuary 

science, and have learned quite a bit about the funeral director business. I would 

like to make some comments about CS for HB<-509, w W o h  underwent public hearing 

between sessions and will be heard again by the Joint commerce committees next 
week.

I believe the dual licensing system is the most logical, and would be fairest to the 
existing funeral directors in Alaska. There should be one lloense for embalming 

and preparation of human remains, and a separate license to operate a funeral 

business. The two functions are separate and distinct, the first requiring train­

ing in a teohnical skill, and the Becond requiring business acumen and public re­

lations skills. That is not to say an individual could not hold or obtain both licenses 

but many persons are suited to one role and not the other.

If a law is enacted requiring funeral directors to be licensed embalmers, Beveral 

successful and well-run businesses in this state would be immediately placed under 

a cloud and in this sensitive profession would be at a competitive disadvantage.

Suoh a requirement would serve no useful purpose that I can see, and would do con­

siderable harm. ;

It appears to m e  that those who are pressing for a single lioense system requiring 

funeral dlreotors to also be lioensed embalmers are doing so with ulterior motiva­

tion. They want to restrain free competition in this field by hampering or freezing 
out their competition.

I expect to testify at the joint committee hearing on behalf of the Alaska Allied 
Funeral Services Association.

Bernard L. Marsh, President 

Alaska Planning &  Management, Inc

B L M / a p



From the office of Representative Bob Bradley 
Chairman of the House Commerce Committee

FOR IMMEDIATE RELEASE

A jo int hearing on House B ills  264 , 271 and 509 , dealing with 

mortuary practices w ill be held by the House and Senate Commerce 

Committees. I t  w ill take place on Friday, February 6 at 8:00  a.m.

1n Room 120 of the Court Building 1n Juneau.

The committees Invite a ll Interested persons to present testimony 

at that time. Representative Bob Bradley (D-Anchorage) Chairman of 

the House Commerce Committee stated, "In the past we have heard largely 

from members of the Industry. We are particularly Interested 1n 

hearing about good and bad experiences citizens have had with those 

engaged 1n the practices of mortuary sciences following the death of 

their loved ones'".

Written testimony will also be accepted. I t  should be addressed 

to Representative Bob Bradley, Pouch V, State Capital, Juneau, Alaska 

99811 .



OBJECT
100 PERSONAL SERVICES
200 TRAVEL
00 CONTRACTUAL
00 COMMODITIES

500 e q u D p m e M t

600 LAND & STRUCTURES 
700 GRANTS, CLAIMS, ETC

TH E  LEGISL A T U R E  OP T H E  S T A T E  O P  A LASKA 
F I S C A L  NOTE

Se c o n d  Session - Ninth L egislature .

I. R E Q U E S T
Bill No. Iffpuse Bill 509 
T i t l e : An flat PBl&PIflg td iUrterais a n a  tne p r a ctice of m o r t u a r y  science. 
R e q u e s t e d ^  H o u s e  C o m m e r ce C o m m i t t e e  Date:
Return Dr. Requested:________________________________   ' •
A g ency : C o m m e r c e ________________________ P r o g r a m : L i c e n s i n g  P rofessions 

II. F I S C A L  D E TAIL
Budget Request Unit(s) Affected: R e g u l a t i n g  and L i c e nsing of P r o f e s s i o n s

A. EXPENDITURES: (Thousands of dollars)

TOTAL

B. F U N D I N G : (Thousands of dollars)

GENERAL FUND
FEDERAL FUNDS

C. POSITIONS:

PERMANENT/TEMPORARY 
MAN MONTHS ( P . / T . ) "

10 4 10 4 1l.o,/..



From the office of Representative Bob Bradley 
Chairman of the House Commerce Committee

FOR IMMEDIATE RELEASE

K."
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A jo int hearing on House B ills  264 , 271 and 509 , dealing with 

mortuary practices w ill be held by the House and Senate Comnerce 

Committees. I t  w ill take place on Friday, February 6 at 8:00  a.m. 

in Room 120 of the Court Building 1n Juneau.

The committees Invite a ll Interested persons to present testimony 

at that time. Representative Bob Bradley (D-Anchorage) Chairman of 

the House Commerce Committee stated, "In the past we have heard largely 

from members of the Industry. We are particularly Interested 1n 

hearing about good and bad experiences citizens have had with those 

engaged 1n the practices of mortuary sciences following the death of 

their loved ones'".

Written testimony will also be accepted. I t  should be addressed 

to Representative Bob Bradley, Pouch V, State Capital, Juneau, Alaska 

99811 .
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February 1976
!»

MEMORANDUM

FROM: Representative Bob Bradley, Chairman 
House Connerce Canmitboe

lhe Carmerce Caimittee will meet Friday, February 6th at 8:00 a.m. 
in Room 120 of the Court Building for a public hearing on House 
Bills 264, 271 and 509 dealing with mortuary practices.

i

This will be a joint House and Senate Carmerce Caimittee meeting.



• . • . ■ /  • I

Msfc* ?• ■'{':'■; !'■:% .:J<:< -,■BBKMBeromOTwMQBc*-

■ .  i_v__p  p p i  -v-

■■ >*V

}*4k.- • • • --.v-v vvV̂rntt* v 'v ' >•»• ■ • '■ ’ *-' • 1 '• ■ <*’ ■••/- ■'•• -' - *> »aiJfrZA'f. rf-V ' - *  A lW*• (ri'tWK* .''•.vV'P^r ; '.'V * . ;  ' ^ 7  ^ k  * t \  .'- ‘ • '.

" Sv?"?® ■ ; -vv;-vs> ■ . ■ : :,A;-S^K:: '

; v.;.vf. - : W - - ■

February 18 , 1976

Mr. Robert MelUn 
3414 Knlk
Anchorage, Alaska 99504 

Dear Mr. MelUn:

Thank you for your le tter concerning the mortuary science b il l  which 
1s presently In iqy committee

The committee has expressed their desire to hear from the public and 
their experiences with businesses. I w ill relay your experiences and 
personal views to the coimlttee.

Again thank you for expressing your views on this matter.

Sincerely,

Bob Bradley



SNATI

MY W i F E  A N D  I H A V E  S O M E  T H O U G H T S  O N  T H E

M O R T U A R Y  S C I E N C E  BILL. AS O N E  W H O  HAS H A D  T O  

SELECT A  C A S K E T  I N  RECENT TIMES I W O U L D  LIKE 

TO POINT OUT THAT T H E  S E L E C T I O N  W A S  POOR. FAR 

TO E X P E N S I V E  F O R  T H E  A V E R A G E  F AMILY FACING A 

DRASTIC C H A N G E  V.HEH A  B R E A D  E A R N E R  IS LOST TO 

A  FAMILY.

ALSO, IT S H O U L D  BE LAW IN A L A S K A  THAT A 

M O R T U A R Y  MUST O F F E R  A R E N T A L  P R O G R A M  O F  A 

R E A S O N A B L E  NATURE. T H E R E  ARE T H O S E  W H O  WANT TO 

BE C R E H A T E D P I N  A VERY I N E X P E N S I V E  BOX OR 

C ASKE T YET FOR V I E WING P U R POSES RELATIVES DO 

D E S I R E  S O M E T H I N G  BETTER.

W E  DO NOT WISH TO SEE ANY BUSINESS OVER­

LOADED WITH UNNECESSARY REGULATION BUT THE 

" MORTUARY BUSINESS » HAS NOT COOPERATED TO 

THE EXTENT WE BELIEVE THEY SHOULD, WITH THE 

PUBLIC.

BELIEVE YOU CAN RESOLVE THIS IN THE 

PUBLIC'S INTEREST AND YET NOT BURDEN THE 

BUSINESSMAN.

SINCERELY,

JY-'V

ft/ich.



COMMITTEE WILL CONSID 
OUT OF YOUR COMMITTEE 
OR THREE WEEKS.

S P E N A R D  W E I G H T S  M O R T U A R Y  C R E M A T O R Y
3804 S P EN A R D  RO AD  •  SP EN AR D . A L A S K A  •  279*3741

February 13, 1976 ^ S\

Representative Bob Bradley 
Chairman, House Commerce Committee ^
Po u c h  V 7
Juneau, Alaska 99801 / €

D e a r  R e p r e s e n t a t i v e  Br a d l e y : *

Co n c e r n i n g  Ho u s e  B i l l 509, t h e r e  a r e  t w o  i t e m s  t h a t  I t h i n k

ARE IMPORTANT TO THE PUBLIC AND SHOULD BE KEPT IN THIS BILL.

O n e  is t o  l i c e n s e  b y  a s i n g l e  l i c e n s e  m e t h o d  a l l  p r a c t i ­
t i o n e r s  IN FUNERAL SERVICE. SOME 75 TO 80% OF ALL PRACTITIONERS 
THROUGH OUT THE NATION HOLD BOTH LICENSES. IT HAS BEEN PROVEN 
THAT A PERSON HOLDING A SINGLE LICENSE TO PRACTICE ALL SEGMENTS 
OF MORTUARY SCIENCE DOES NOT DEMAND A HIGHER WAGE SCALE.
Fu n e r a l  h o m e s  s e r v i n g  c o m m u n i t i e s  o u t s i d e  o f  t h e  l a r g e  m e t r o p o l i t a n

AREAS REQUIRE PEOPLE WHO HOLD BOTH LICENSES, AND FACTUALLY ARE NOT 
INTERESTED IN A PERSON WHO HAS JUST A LICENSE TO PRACTICE FUNERAL 
DIRECTING OR JUST A LICENSE TO EMBALM. YOU HAVE LETTERS ON YOUR 
DESK WHICH INDICATE THAT EVEN THE PROPONENTS OF THE DUAL LICENSE 
ARE INTERESTED IN HIRING PERSONS ABLE TO PRACTICE ON A "WHOLE MAN"
b a s i s . So m e  o f  t h e  p r e s s u r e  t o  l i c e n s e  d u a l l y  is f r o m  t h o s e

SEEKING TO LICENSE A SPOUSE AS A FUNERAL DIRECTOR THROUGH THE 
GRANDFATHER CLAUSE IN THE LAW. IT SHOULD ALSO BE NOTED THAT A 
GREAT DEAL OF THE DEFINITION AND HAIR SPLITTING PROBLEMS IN ATTEMPT­
ING TO DEFINE THE FUNERAL DIRECTOR, WOULD BE ELIMINATED FROM THE 
BILL SHOULD YOU GO TO A SINGLE LICENSE SYSTEM. ADMINISTRATION 
OF THE LICENSING PROCEDURES WOULD BE GREATLY REDUCED FOR THE
Co m m e r c e  D e p a r t m e n t .

Two IS THE PORTION OF THIS BILL RELATING TO THE SALE OF PRE-
N e e d / P r e - F i n a n c e d  f u n e r a '.s . Th i s  is s o u n d  a n d  w e l l  w r i t t e n . Th e
PUBLIC AT PRESENT RECEIVES NO PROTECTION IN THIS AREA, AND THE SALE 
OF THESE FUNERALS IS ON THE INCREASE IN ALASKA. THE LAW HAS BEEN 
PROVED CONSTITUTIONAL TIME AND TIME AGAIN IN OTHER STATES. IT 
DOES NOT TAKE AWAY THE ABILITY OF THOSE DESIRING TO PRE-ARRANGE 
AND PRE-FINANCE FUNERALS TO DO SO. THESE SERVICES HAVE ALWAYS BEEN 
A PART OF EVERY FUNERAL HOME THROUGH OUT THE STATE, AND WILL 
CONTINUE TO BE OFFERED. IT SHOULD BE NOTED ALSO, THAT NO ONE WILL 
BE PUT OUT OF BUSINESS BY THE PASSING OF THIS LEGISLATION. THERE 
IS NO FUNERAL HOME PRESENTLY OUT SELLING (DOOR TO DOOR) PRE-FINANCED 
FUNERALS. THOSE CEMETERIES THAT HAVE ENTERED THIS FIELD STILL HAVE 
THERE PRE-NEED AND AT-NEED CEMETERY LOT SALES TO STAY IN BUSINESS.

I HOPE THAT YOU AND YOUR 
AND THAT HB 509 CAN BE PASSED
Co m m i t t e e  w/ i t h i n  the  n e x t  two or

CONSIDER THESE POINTS,
to the  Ru l e s

NCERELY

CHARD D.



Mr. B i l l y  B e r r i e r  
L e g i s l a t i v e  A f f a i r s  O f f i c e  

C a p i t a l  B u i l d i n g  
Juneau. A l a s k a  99801

T h e r e  has b e e n  much discu s s i o n  on H B  509 relevant t o  t h e  r e­

qu i r e m e n t s  that an a p p l icant for l i c e n s u r e  must first m e e t  to o btain 

a l i c e n s e  to p r a c t i c e  in Alaska. W e  h a v e  d i s c u s s e d  at g r e a t  length 

t h e  a mount o f  c o l l e g e  credits, t y p e  o f  courses, e x a m i n a t i o n s  a n d  

a p p r e n t i c e s h i p  requi r e m e n t s .  T h i s  is good, a n d  I t h i n k  h a s  p roven 

f r u i t f u l  in m a k i n g  some important decisions.

T h e r e  is o n e  small word, t h e  w o r d  ’’o r” pl a c e d  at t h e  e n d  o f  

section (a)(1) o f  0 8 . 4 2 . 0 7 0  RECIPROCITY, that r e n d e r s  t h e  w h o l e  

l i c e n s u r e  r e q u i r e m e n t  q u e stion moot I

W h a t  this "or" does is take away all o f  the e d u c a t i o n a l  
st a n d a r d s  f r o m  t h e  l i c e n s e  for t h o s e  w h o  w i s h  to p r a c t i c e  in our 

S t a t e  b y  r e ciprocity. They do not n o w  h a v e  to meet r e q u i r e m e n t s  

s u b s t a n t i a l l y  equal to the r e q u i r e m e n t s  o f  this bill. T h e y  n e e d  

o n l y  b e  18 y e a r s  o f  age, not c o n v i c t e d  o f  a felony, b e  l i c e n s e d  in 

a n o t h e r  state (any state) a n d  to h a v e  p r a c t i c e d  in that s t a t e  for 

o n e  year A N D  pass the examination on our Vital S t a t i s t i c s  law, the 
p r o v i s i o n s  o f  this c h a p t e r  a n d  the r e q u l a t i o n s  p r o m u l g a t e d  by the 

depart m e n t  u n d e r  this chapter......

A s  you know, 10096 o f  all l i cense p r e s e n t l y  h e l d  in A l a s k a  c o m e  
either f r o m  r e c i p r o c i t y  dr g r a n d f a t h e r  rights. N o t  o n e  

t a k e n  t h e  S t a t e  exami n a t i o n  in o b t a i n i n g  his l i c e n s e  here, 

a t r e n d  that will not suddenly c e a s e  to exist. T h e r e  w i l l  
fet$ a p p l i c a n t s  for examin a t i o n  in the c o m i n g  years. A l l  t h o s e  seeking 
l i c e n s u r e  h e r e  will c o n t i n u e  to do so t h r o u g h  r e c i p r o c i t y .  W i t h  a 

w h o l e  in our r e c i p r o c i t y  law so large you c o u l d  d r i v e  a t r u c k  t h r o u g h  

it w e  d o  a d i s - s e r v i c e  to the p u b l i c  by a l l o w i n g  it t o  exist.

W e  h a v e  t h r e e  a l t e r n a t i v e s  as I see it. 1. T a k e  out t h e  '’o r”.
2. A d d  under (b) of section 0 8 . 4 2 0 7 0  the requir e m e n t  to p a s s  the 

e x a m i n a t i o n  p r o v i d e d  b y  the C o n f e r e n c e  o f  F u neral S e r v i c e  E x a m i n i n g  
B o a r d s  o f  the k U n i t e d  States. 3. R e q u i r e  simply that a person d e s i r i n g  

l i c e n s u e  h o l d  a " legal license" f r o m  a n o t h e r  state, a n d  that that license  

w a s  o b t a i n e d  by e x a m i n a t i o n  rather than b y  a g r a n d f a t h e r  c l a u s e  or b y  

recipr o c i t y .

T o  do a n y t h i n g  but o n e  o f  t h e  a b o v e  t h r e e  w o u l d  b e  a gre^fc 
i n j u s t i c e  t o  t h e  public. / 9

" • ply,S i n c e r e l y j

tc:
R i c h a r d  D. R o m e



Da v i d  Bo n n e r u p  
1301 In l e t  p l a c e  
An c h o r a g e , A l a s k a

Fecruarv 13 , 1976
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R e p r e s e n t a t i v e  o g  B r a d l e y  

C h a i r m a n - H o u s e  C o m m e r c e  C o m m i t t e e  

P o u c h  V

J u n e a u s , A l a s k a  9 9 ^ 1 1  

D e a r  R e p r e s e n t a t i v e  B r a d l e y ,

I A M  W R I T I N G  IN R E G A R D S  T O  H O U S E  fi I LL. 503’. 11Y N A M E  IS D A V I D

B O N N E R U P ,  A N D  I A M  A L I C E N S E D  E M B A L M E R  IN T H E  S T A T E  O F  A L A S K A .

J u l y  f i r s t  I a l s o  w i l l  lie l i c e n s e d  i n  t h e  s t a t e  o f  M i n n e s o t a .

I A M  P R E S E N T L Y  S E R V I N G  A N  A P P R E N T I C E S H I P  U N D E R  A M O R T I C I A N ,

i n  A n c h o r a g e , w h o  i s  l i c e n s e d  i n  o t h  s t a t e s . I g r a d u a t e d  

f r o m  t i e  U n i v e r s i t y  o f  M i n n e s o t a , w i t h  a  U . S .  d e g r e e , m a j o r i n g  

i n  M o r t u a r y  S c i e n c e .

I Wil l S P E C I F I C A L L Y  A D D R E S S  M Y S I  T O  T H R E E  A R E A S  O T  T H E  I LL.

I) J I N  G L I I C E N S E  A S  O , ' P O S E D  T O  A D U A L  L I C E N S E ? )  I'RF-F I N A N C E D

I Ull S T  L A W  ) P f i M i r i  F O R  T H E  O U T L Y I N G  H U S H  CO/ ' I U N I T I E S .
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A N D  F11 M E  R A DIE:(< II N I IH- LI K N O W l  E D G E  IN A L L  P H A S E S  O F

F U N E R A L  S E R V I C E  IS 10 TH E  I.-* r I N T E R E S T  O F  I H E P U B L I C .  T H T R t
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A 'Mir • r i O N ,  F R O M  A F A M  11 Y , Cl IN I N G  . *ER A T  I O N .
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OFFICE O r  C LARK ROBINSON A HEllEBUSM. CENERAl COUNSEL, 2020 CAREW TOWER, CINCINNATI OH -15202

February 10, 1976

Mr. Billie G. Berrier, Staff Counsel 
Legislative Affairs Agency 
State of Alaska 
Juneau, Alaska 99801

Dear Mr. Berrier:

At the request of Mr. Thomas H. Clark, enclosed you will 

find the document regarding pre-need.

Very truly yours,

(Mrs) Margaret Schenz 
(Secretary to Mr. Thomas 11. Clark)
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P R E S E N T A T I O N  IN RE PRE-NEED STATUTES

The question of pre-need funeral sales has been an item 

of importance in the funeral service; field going back to 1950. 

Presently today, there are 35 states which have statutes which 

in some way affect the sale of pre-need contracts.

The promotion which we call pre-need started more than 

thirty years ago in the West, where some 907. of the pre-need 

funerals in this country are sold annually.. Tt is the people of 

this sane area which, according to a survey of Dr. Robert Fulton, 

Associate Professor of Sociology at Los Angeles State University, 

have the worse impressions and feelings as to funeral service and 

funeral directors. This survey showed that this is in no small 

part due to p n  -arrangement sales. Most of the western states

have now taken steps to correct this evil and to give tt) their

citizens the protection to which they are out It led from the p r o­

moters and schemers. A few years it go California, which previously 

had had the highest amount of pre-need sales in this country, 

passed a pre-need law.. During the last few years, the State of 

Idaho,which has had a statute, found reason to enforce this statute 

to protect its citizens and Lhe case arising out ol this enfo r c e­

ment: will also be referred to later. More recently, the State of

Colorado, through its insurance commissioner, has had to put tight­

er reins on Lhe sales of pre-need because of flagrant abuses of the 

law and advantages taken of its citizens. Back in 1953, after many 

citizens had Lost substantial sums of money by reason of u n c o n­

trolled pre-need sales, the first law was passed in the State of 

Minnesota. Since that time, the other 34 states have followed suit. 

These laws were drawn to handle sales of pre-need contracts by any 

person, partnership or corporation whomsoever so that it is not a 

law to favor or disfavor any seller of pre-need contracts. It puts 

those actively engaged in funeral service under tho same restraint 

as it does those outside tho funeral service. According to the



Better Business Bureau which has issued a strong pamphlet on this 

matter to which we will refer later, most of the problems of p r e­

need sales have arisen where the sellers were not funeral directors.

The citizens and public officials of Wyoming need only look 

back a few years to see a prime example of how the public can 

suffer. More recently, however, the State of Kansas, and this is 

documented in the Supreme Court case of Kansas to which we will re­

fer later, found that many hundreds of thousands of dollars of p r e­

need funds had been paid to ten corporations owned by a Denver 

o p e r a t o r .

The Court indicated that less than $100.00 of this money was 

under Lhe jurisdiction oT the State oT Kansas, and that should 

these corporations go out of business or be otherwise dissolved, 

that lhe money paid by the p u r ’basin s would be lost although It was 

paid in good faith. The Court reminded the participants that, a l­

though the loss had not yet occurred, the' Court would follow the 

well advised decision of the Slate' legislature in not waiting for 

the loss to first occur. The Court in effect said that iL was not 

willing to lock the barn door after the horse was gone, but that 

the legislature had the right, to legislate to prevent the horse 

from escaping.

The profiteering by sellers of pre-need contracts should never 

be underestimated. Let me relate to you two instances which indi­

cate the extent: to which those not actively engaged in the practice 

of funeral service wi II go to sell pre-need and/or circumvent 

present pre-need laws. There have been instances w h e r e  caskets which 

have been sold Co (ami I ies, where' I lie casket was the sole item sold 

under the pre-need contract, were immediately delivered and stored 

in a warehouse in the name of the purchaser w io could at any Lime 

lie so desired withdraw the casket from the warehouse. Jt is obvious 

that the caskets could be needed any time from one day to 25 years 

hence. If some time did elapse, what would be the condition of the 

caskets and would not the storage charges exceed the wholesale 

value of that casket which, on a national average, is $ 1 2 2 D00?
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There have also been instances where vaults have been immediately 

delivered and buried in an individual's back yard because the law 

regulated "sales of funeral merchandise to be delivered in the 

future." Is it in Lhe public's interest that the purchaser would 

be required to dig up the vault and take it with him if he moved 

or have it transported to the cemetery in event of death? As 

these cases easily illustrate, the welfare of the purchasing p u b­

lic from the high pressure of salesmen must be of prime c o n sidera­

tion .

You are requested to consider adoption of a revision in y o u r  

Pre-Need Law. The public interest and the public welfare are 

evident when we remember that purchase of a funeral is not like 

purchasing a car or a washing machine on the installment basis.

This is because the average purchaser of n funeral is not fully 

conversant with what is included or not included in a f u n e r a l , and 

the relative cost thereof, nor is he likely able lo compare comp a r a­

tive qualities, services and prices. 98% of the funeral services 

are provided by a chosen funeral director according to the survey 

of Dr. Robert Fulton for one of two reasons; the closeness of tho 

funeral director's location or because the funeral director bad 

buried another member of the decedent's family.

Because the present general ion and the generations t o come are 

becoming more mobile - that is we die not near the place where we 

wish to be buried or die away from tho place where we lived most of 

our lives, none of us is sure of the whereabouts or conditions of 

our death. This is another of the reasons why proper pre-need laws 

arc generally acknowledged to be desirable. These laws must contain 

certain basic elements, such as holding Lhe funds received in trust, 

making sure the funds may not be used by the recipient prior to 

fulfillment of the contract and tho ability and the right of the 

purchaser to withdraw these funds, which is usually done because of 

change in circumstances, change in choice of funeral director or 

change in domicile. The law which is recommended to you adequately 

covers these points, and later on it will be pointed out to you 

whore lows of less restriction do not adequately provide for them.
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For many years the opponents of pre-need statutes have a d v o­

cated open pre-need sales without legislative restrictions. In the 

latest two instances where states passed pre-need legislation, this 

approach was changed and they now acknowledge that some pre-need 

legislation is necessary. However, the. legislation which they a d­

vocate is of such a nature as to make pre-need sales immediately 

profitable to them; however, the profit should not be through 

profiteering nor should it be as a result of a contract made by an 

uninformed public where the possibility of non-performance on behalf 

of the Seller is extraordinarily great.

The proponents of pre-need sales tell us that pre-need c o n­

tracts reduce the cost of the funeral merchandise or funeral service. 

A perfect example was the testimony of Lhe plaintiff in the Illinois 

Supreme Court case where he stated "successful operation of their 

business (selling pro-need contracts) required the immediate d e­

duction from payments of 32.1 7. for commissions and over 367a for 

other optional expenses." If tho purchaser is to receive the same 

quality funeral for the same price that that funeral would have 

cost him had he died at that time, who is going to pay for the e x ­

penses incurred by the seller of the contract. The Court pointed 

out (hat the only answer can he LhaL the result is a funeral of less 

quality - in other words, the purchaser is not getting that for which 

lie contracted. The prime example of the questionable cost s t a t e­

ments appears in the testimony of Mr. Richard N. Carpenter, Assistant 

Attorney Genera l of the Stat e of New Mexico, who appeared before the 

United States Senate Sub-Committee in Washington, D„ C. in 1964, 

which Committee was investigating fraud and misrepresentations 

affecting the elderly. Mr. Carpenter stated that, "Sales are made 

door to door and are upon the installment basis", and that the s e l l­

ers wore selling only caskets and that the "total purchase price 

lias usually been $637.50. " Mr. Carpenter then stated that the Presi­

dent of the selling company had indicated to the Attorney G e n e r a l 7s 

office in New Mexico that the wholesale cost of the casket was 

$96.50. This is important when we realize that the average funeral
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service provided in the Rocky Mountain Region, which includes the 

States of New Mexico and Wyoming, during the year 1965 was, a c c o r d­

ing to a national survey of Eugene F. Foran, $605.00 and that the 

wholesale cost of that casket was $106.00. The survey covered over 

100,000 funerals. The sales in New Mexico did not include a full 

funeral service, although the price was more than such an average 

service. Mr. Carpenter stated that upon investigation they found 

that the purchasing public thought that a full service was included. 

It should be pointed out here that pre-need funeral service c o n­

tracts are available to ever}' citizen. They merely have to call 

a funeral director of their choice and make such an arrangement. 

Under these arrangements, there is no cost to or by the funeral 

director and, therefore, all of the money paid by the purchaser can 

go to the providing of that quality funeral which is as chosen at 

the time it is needed. In this same regard, it should be noted that 

the word "professionalism" is used in some laws which license 

funeral directors. Because of this unique nature, they are willing 

to serve the public to the public's benefit and to accept profit 

only at the time they are entitled thereto.

The proponents of pre-need sales have indicated on occasion 

that there is a crying need by the public for pre-need sales. A 

Sub-Committee ol the United States Senate had a hearing on May 19, 

1964 in Washington. At this hearing before the Sub-Committee called 

'The Sub-Committee on Frauds and Misrepresentations affecting the 

elderly of the Special Committee on Aging of the United States 

Senate", Mr. W. Dan Bell, Manager of the Rocky Mountain Better 

Business Bureau of Denver, Colorado, stated that between "8 to 10 

million dollars in pre-arrangement funeral contracts have been sold. 

Of ’.Iris money, much of it is sold on an installment contract." This 

is extremely important when we find that there is a 467, lapse factor 

to insurance figures on the completion of such contracts. So that 

much of the money paid for an item that may not be due for a period 

of twenty or twenty-five years finds its way into the hands of the 

promoters. Another statement before the same Committee concerning
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the need of such contracts was made by Mr. Bell and goes as 

f o l l o w s :

"I recall back in Cleveland, Ohio when I was much
younger, that the cemetery lot promoters moved
into Cleveland during the depression, and they sold 
cemetery lots on the basis of trading the elderly 
people out of their pass-books, their savings p a s s­
books, and at thaL time, they sold more than - well, 
they sold enough cemetery lots in the city of C l e v e­
land to bury all of our dead for a period of 200 
y e a r s ."

When we look to the states which have properly regulated 

pre-need contracts, we find that the funerals provided pursuant 

to such contracts amount to only 1 nL of the total funerals p r o­

vided. Thus, does this indicate there is a need?

The third objection of opponents to pre-need legislation, 

such as has been adopted in most of the- other 34 states to which

we have referred, is that such legislation in effect prohibits

the carrying on of a lawful business activity and, therefore, such 

legislation is unconstitutional. As indicated above, there have 

been 6 states whose Supreme Courts have upheld the constitution­

ality of pre-need statutes. Each of these cases have dealt with 

the problem of whether such statute was unconstitutional by reason 

of this objection. In the case of J M .  Falkner, Banking C o m m i s­

sioner of Texas versus Memorial Cardens Association, I n c ., the 

Texas Supreme Court said:

"The fact that the Act. requires all funds collected 
under the contract to be deposited in a trust fund 
is a mode of regulation of the business and does not 
prohibit its conduct."

Also, the problem was mentioned in the Illinois case which

was Memorial Gardens Association, Inc. versus Elbert S. S m i t h ,

Auditor of Public Accounts wherein the Illinois Supreme Court said

that the defendants,

"Assume no risk in connection with lhe increase of 
the cost of merchandise or services and receive the 
income from the sums retained. Such procedure in­
vites regulations of a stringent nature."

Continuing, the Court said:

"A large discretion is necessarily vested in the legisla­
ture to determine not only what the interests of the 
public welfare require but what measures are necessary 
to secure such interest. We do not believe the present
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statute operates to prohibit p l a i n t i f £ Is legitimate 
business. It does regulate the manner in which the 
business may be conducted. ^Practically, plaintiffs 
will no longer be able to collect prospective profits 
in advance without furnishing adequate guaranty for 
performance."

Continuing the Court said:

"There is nothing unique in requiring one who c o n­
tracts for performance in the future to give security 
for that performance."

Continuing the Court said:

"The public has a vital interest in securing that 
result and, insofar as the rights of plaintiffs art' 
affected, those considerations must yield to the 
paramount public welfare."

The next case which mentioned this is the Arkansas case of 

Reserve Vault Corporation versus Clint Jones wherein the Court

"it would be most unusual to expect, or require, 
prospective purchasers to furnish or advance capital 
funds necessary for the operation of a business.*'

The next case to be decided was a case in the State of Idaho

which was Mess err li versus Monarch Memory Cardens, Inc. wherein the

Court said:

'The trust fund provisions oT the statute in question 
are designed to require reserves sufficient to assure 
the purchasers that the Companies with which they are 
dealing will be able to complete their contracts when 
Lhe Lime for performance a r r i v e s «"

After the Idaho case, the Supreme Court of Utah in the case 

of Utah Funeral Directors and Kmba Liners versus Memorial. Gardens ol 

the Valley, I n c . , without discussion, simply stated that based on 

prior decisions the law was constitutional and was a regulatory 

statute and not a confiscatory statute.

A labor case to be decided in this regard was the case of 

State of Kansas versus Norman A n d e r s o n . The Court in that case 

stated simply that whether the purposes of a particular statute 

should be obtained by limited regulation or by absolute prohibition 

is a question to be answered by a legislature and continued by say-

"it may again be pointed out that under their contracts, 
aside from the so-called merchandise trust which is under 
their control, defendants are not required to make any 
expenditure for merchandise until after request and after
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full payment. The particular merchandise need not be 
held by defendants at the time of the making of the 
contracts, or even to be in existence. We would not 
deprecate promotion or sales costs in the operation 
of a business but these are net ordinarily permitted 
to become so burdensome as to put one out of business 
if advance profits be not drawn. That the statute may 
seem onerous to defendants in its operation does not 
render it unconstitutional."

All of these six decisions agreed with each other that the 

objaction that the law was confiscatory and prohibited an other­

wise legal enterprise had no foundation.

A seventh case was in West Virginia and was one of the 

earliest cases and the decision in that case was a 4 to 1 decision 

against Lhe constitutionality wherein the Court held that the p u r­

pose clause did not set forth public regulation power. In each of 

the six cases which we have herein noted, the dissenting opinion 

in the West Virginia ease is quoted at length and said to he Lhe 

better view. Subsequent ly, the legislature of the Slate of WesL 

Virginia has passed a new pre-need statute very similar to the 

statute which is recommended to you and the legality of that stat­

ute has not been quest loned.

fn each of the six cases referred to earlier (this does not 

Include the West Virginia ease), the Court discussed at some 

Length the need and the constitutionality of legislation in the 

pre-need field. Some quotations from these six cases are as 

f'o I I ows :

Tn the Texas ease, the Court said:

"Clearly the Act applies a l i k e  to all individuals and 
corporations desiring to sell pre-arranged or pre-need 
funeral services or funeral merchandise to be delivered 
at an undertcrmined future time dependent upon the death 
of the contracting party. It is actual classification 
by the l e g i s l a t u r e  and it is made to apply to all persons 
and corporations in the class."

Continuing the Court stated:

"Senate Bill 52 was enacted in the public interest."

In Lhe Illinois case, the Court said:

'The enactment of statutes having for their object the 
prevention of fraud, deceit, cheating and imposition 
is within the police power of the State."

"The public has a vital interest in the proper disposi­
tion of the bodies of its deceased members. Persons
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engaged in this business have been subjected to rigorous 
regulatir i specifying the place and manner in which their 
activities may be conducted and prohibiting such activities 
without license or p e r m i t . This has been done, not only 
out of proper respect for the dead, but in the interest of 
public h e a l t h „ Such regulatory statutes have not been c o n­
fined to the business of undertaking and embalming."

The next case to be decided was the Arkansas case, and the

Court there said:

"in determining the constitutionality of a statute bearing 
on its face clear indication that it was designed to p r e­
vent fraicl, the Court may not give weight to the fact that
fraud was neither charged nor proved."

The Court then decided,

"We think unquestionably the Legislature, in passing 'lie 
Act, had in mind the protection of the public."

From this decision you can see that the legislature did not

wait for fraud to exist but kept the public interest in mind and

enacted the so-called "ounce of prevention."

Again referring to the Arkansas case, the Arkansas Court

agreed with the Illinois case in that "the trust fund provisions

of the Acl in question are designed to accomplish the same purpose"

as insurance laws. "That is to assure the purchasers that the

companies will be able to complete their contract: when the time

for performance arrives."

The next case in order of time was the case in the State ol

Idaho which stated:

"Mr. Lloyd, president and sole owner of Monarch, testified 
that Lite company's average contract runs approximately 
four and one-half to five years before it is paid out.
When we consider that the contract payments are to be made 
within a short period of time as compared to Lhe average 
lapse ol’ time until performance of the pre-need contracts; 
that during the long interval between full receipt of the 
purchase price and contract performance, the possibilities 
for fraud are great and risk of insolvency, with consequent 
inability to perform are inherent, it is then that the 
wisdom of the legislation becomes apparent."

As to Utah case:

The Court simply stated that Lhe defendants were in violation

of:

"these statutes which are obviously made for the protection 
of the payor-purchaser in obtaining the funeral services 
contracted for."
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The last of the six cases was the Kansas case wherein the 

Court said:

"Approximately ninety per cent of these sales are on an 
installment plan basis with payments extending for as 
much as seventy-two months and approximately ninety per 
cent also include the sale of a burial vault and memorial 
m a r k e r . "

The Court also said:

"It must be remembered defendants operate as a business 
venture, for profit, and there are many possibilities 
whereby money received from the sale of lots might be 
diverted without adequate provision for maintenance and 
care of the cemeteries, which is exactly what the stature 
seeks to prevent/'

Continuing along the same line of thought, the Court said:

"There is a public interest in the protection of funds 
intended for a particular purpose, from whatever hazard, 
whether the normal vicissitudes of business or plain 
fraud and deceit."

Continuing the Court quoted 68 A.L.R. 2nd 1251 which said:

"Pre-need burial insurance con tracts have become quite 
common in this country, and since they present oppor­
tunities for fraud and frequently cater to people most 
easily duped by fraudulent schemes, many states have 
attempted regu ation of such contracts.

In concluding Lhe Court's decision of public interest , i.L 

c o n e  I u d e d :

"The whole enterprise presents a fertile field for 
fraud and imposition and is clearly subject to the 
police power of the State."

From this it should be clear that there is public need for

proper pre-need legislation, and that such legislation where it; 

required a 100% deposit is both desirable and c o n s t i t u t i o n a l .

Many other things have been said about the desirability of 

pre-need legislation which requires 100% deposit. One of the 

last legislatures to pass such a law was the State of Kentucky. 

That bill is extremely similar to the. bill which you are c o n­

sidering. General feelings as to this bill are echoed by the

statement of the Commissioner of the State of Kentucky, lie 

stated simply that never before had he seen legislation so much 

in the public interest, and that he would be remiss in his duties 

if he did not advocate passage of this legislation.
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That, same sentiment is in essence expounded by the A s s o c i a­

tions of Better Business Bureaus w h i c h  is the national association 

for the local associations of Better Business Bureaus. In 1960 

the Association issued a pamphlet entitled, "Facts you should 

know .... Questions you should ask about .. „. The p r e - a r r a n g e­

ment and prefinancing of funerals."

In 1963 and again in 1966, this pamphlet was brought up-to- 

date. There is no question that it advises regulations such as 

contained in most of the state statutes.

Earlier reference was made to a hearing of a sub-committee 

of the Unitea States Senate on frauds and misrepresentations, and 

the conclusion of its report reads as follows:

"Preliminary inquiry by the sub-committee has revealed 
actual and potential losses resulting from the sale of 
pre-need burial services across the state lines or 
through the mail. Often, victims are elderly persons 
who have sought to make certain that they themselves, 
rather than their survivors, vrill bear such costs.
The threat of such losses, am. the cruel nature of the 
deception, calls for broadened investigation by this 
sub-committee."

You might ask why we do not ask for federal regulation as to 

the pre-need contracts. As a matter of principle, we believe it 

is better for the states to regulate where they can rather than 

look to the Government in Washington and, in following this r e a s o n­

ing, when this question was brought to the attention of the Federal 

Trade Commission in Washington, the Commissioner simply stated,

"that the matter of funeral service is a matter for local legisla­

tion on a local level."

Besides the moral and legal questions as to the public in­

terest and constitutionality, persons selling pre-need funerals 

fail to notify the family of the decedent of two rights. First, 

the right to a social security lump sum death benefit, and that 

benefit in the event there is no spouse, can only be used toward 

payment of a funeral bill. Presently social security benefit is 

$255.00. If a funeral is prepaid and no spouse survives, the social 

security benefit is lost. It cannot be collected. Secondly, a 

veteran is also entitled to a death benefit of $250.00 but his

- 1 1 -



family also cannot recover any part of it if the funeral has been 

paid for prior to death. This means that the next of kin, where 

there is no surviving spouse, would receive no social security 

death benefit even though the wage earner had paid his social 

security taxes, and that the family of a deceased veteran, whether 

it was his wife or children, would not receive the last token of 

appreciation from those the decedent served while a member of the 

Armed Forces.

Six times those who oppose proper regulations and laws for 

pre-need sales have presented their arguments to State Supreme 

Courts only to have those arguments refuted in the public interest. 

It is felt that an attempt along this line will be made so far as 

this Committee and Legislature arc concerned.

It is sincerely hoped that the events in other parts of the

country both as to abuses and court decisions will not allow your

judgment, which should bo based on win t is best for the citizens 

of your state, to be blinded by those who are concerned only with

profits and who have no consideration for the public welfare.

- 1 2 -



“P*eurttt £*ttenfeU&e&

G E N E  C»- GAY E  PREWITT,  O W N E R S  <• PREWITT F U N E R A L  HOME  ♦ I SLAND B U S  CO.

BOX 1001 - SITKA, ALASKA - 98835

February 10, 1976

Representative Bob Bradley 

Chairman House of Commerce Comm.

Pouch V

Juneau, AK 99811

Dear Representative Bradley:

Let me take a few moments to say thank you for the consideration 

and effort you and your committee have put into House Bill 509, 

and also for the opportunity for some of us in the funeral 

profession to voice our opinions.

I w o u l d  l i k e  to s u m m a r i z e  m v  f e e l i n g s  w i t h  r e s p e c t  to H B  5 0 9 :

1) 1 feel t h a t  o n e  y e a r  o f  c o l l e g e  s h o u l d  b e  s u f f i c i e n t  

i n  a d d i t i o n  to a p p r e n t i c e s h i p ,  m o r t u a r y  s c h o o l  a n d  

s t a t e  b o a r d  e x a m i n a t i o n s .  T h i s  w o u l d  n o t  m a k e  o u r  r e ­

q u i r e m e n t s  g r e a t e r  t h a n  t h e  m a j o r i t y  of t h e  S t a t e s  a n d  

u n e c e s s a r i l y  l i m i t  t h e  p o t e n t i a l  a r e a s  f r o m  w h i c h  w e  

c o u l d  s e e k  p r o s p e c t i v e  e m p l o y e e s  i n  t h e  e v e n t  n e e d  a r i s e s ,

2) W e  v e r y  f i r m l y  s u p p o r t  t h e  p r c - t i n a n c e d  t r u s t  la w .  1 

o n e r a t e d  t h e  m o r t u a r y  i n  F a i r b a n k s  a n u m b e r  ot y e a r s  igo 

a l t e r  a c e m e t e r y  p r o m o t e r  ( n o w  d e c e a s e d )  h a d  p r e - s o l d  a 

l a r g e  n u m b e r  o f  c l i e n t s .  U n f o r t u n a t e l y  t h e  t u n d s  w e r e  

n o t  in t r u s t  a n d  by s p r i n g  w e  h a d  t h e  r e m a i n s  o f  s i x  o r  

s e v e n  d e c e a s e d  i n d i v i d u a l s  In t e m p o r  cv s t o r a g e  a w a i t i n g  

f u n d s  to e v e n  o p e n  a n d  c l o s e d  th e a c q u i r e d  g r a v e s .  It 

s h o u l d  n o t  b e  n e c e s s a r y  to d e s c r i b e  the m e n t a l  a n g u i s h  

a n d  h a r d  f e e l i n g s  e x p e r i e n c e d  by t h e  p u r c h a s e r s  o f  t h e s e  

c o n t r a c t s .  A  s i t u a t i o n  s u c h  a s  t h i s  s h o u l d  n e v e r  a g a i n  

h a p p e n  in o u r  S t a t e  of A l a s k a .

i) T h e  p e r m i I  s y s t e m  w o u l d  n o t  t a k e  a u t h o r i t y  f r o m  t h e  o t f i c e  

of the C o r o n o r ,  h u t  a s s u r e  h i m  that t h e r e  w  u l d  be s o m e o n e  

in tin v i l l a g e s  m a k i n g  c e r t a i n  t h a t  a b u r i a l  o r  c r e m a t i o n  

w o u l d  n o t  t a k e  p l a c e  u n t i l  a d e a t h  c e r t i f i c a t e  h a d  b ee  

f i l e  a n d  a b u r i a l  p e r m i t  s e c u r e d  f r o m  t h e  m a g i s t r a t e .

A  b u r i a l  w o u l d  n o t  t a k e  p l a c e  u n t i l  a l l  m e d i c a l  o r  l e g a l  

i n v e s t i g a t i o n s  w o u l d  b e  c o m p l e t e .  T h i s  w o u l d  a p p e a r  to 

be  a n  i n s u r a n c e  p o l i c y  t o r  the o f f i c e  o f  t h e  C o r o n o r .

U) T h e  singfc l i c e n s e  p r o v i s i o n  w o u l d  a s s u r e  a m o r e  p r o f e s s i o n a l l y  

t r a i n e d  p e r s o n  in t h e  f i e l d  ol m o r t u a r y  s c i e n c e ,  a s  w e l l  as 

l e s s e n  t h e  b u r d e n  o f  p a p e r w o r k  s o m e  o f  t h e  d e p a r t m e n t s  a r e  

n o w  s h a r i n g .

Sincerely yours, "T V '  _ . ̂  -sr ’



Jf f lalsh ^ J N o r t u a r i c s
Robert Britt, Funeral Director 

Member of National Funeral Directors Association 

P. O. Box 5 

KENAI, A L A S K A  99611
S EW A PD  

Ph: 224-3677
Pcjrufcry 10, l‘i76
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4 . M a r v  Krause P rpw i  t t  F u n e r a l  Hoiup

5, Gpni? Prir t t S i t k a 1 a ska

6. C h a r l e y  R o s e l l e

7. A r t  Moll

R. M a r v  L o u  P o t t l e r

S t i k i n e Funeral Homes, Tnr.

P e t e r s b u r g  and W r a n g e l l ,  A l a s k a  

K e t c h i k a n  M o r t u a r y  

K e t c h i k a n ,  A l a s k a

P r a c t i c e d  in A l a s k a  from 1 0 7 2  to 1°74, will 

re t u r n  * 0  o r a c t i c e  h e r e  this su m m e r  a f t e r  two 

y e a r s  as an i n s t r u c t o r  at the S t a t e  Un i v e r r i tt 

o f  N e w  York.

I<aeh o f  the a b o v e  will a l s o  p e r s o n a l l y  in f o r m  t h e  c o m m i t t e e  of 

t h e 1’" 0 0  sit i on .

)(  1  a
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l ’ r  e s i  d e n  t
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a  1 a  s k a  I ’’ c e n s e r

M • naot r

F v e r o r e o n  Momori '1 C h a p e l  , I n c  

A 1 a sl< a l i c,>n c <ie

V(c/ /((/}'/ * ’
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o r 1 i'n M< m o  r >.' 1 c  h a po 1 , Inc 
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Fveror eon M emorial C h a n  1 , 
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A G R E E M E N T

THIS AGREEMENT made and entered into this day of
   , 19__ , b y  and between EVERGREEil ILSMORIAL CHAPEL,
sonatinas hereinafter referred to as "Funeral Director", and
________________________________________________, sometimes hereinafter
referred to as " B e n e f i c i a r y " ,

IT I T N 3 S S E T  II:

l.HS RE AS, Beneficiary desires and hereby requests to 
enter into a contract to provide for payment of funeral merchandis 
and/or services in advance of death, which merchandise and/or
services are to be delivered.and performed subsequent to the
death of Beneficiary.

N0T7, THEREFORE, in consideration of their mutual promise]
it is hereby agreed by and between the parties as follows:

1. Funeral D i r ector will supply to Beneficiary out of
the funds deposited by Beneficiary the funeral m e r chandise and/or
services specified in p a r agraph 2 of this Agreement for the sum 
of $ ____________ , payable as follows:

i u r . H t 1  i i o i i s r i f . s s ,  
G a n . /  P o w e u l  

f t  b k u n o i n
A I ;O ifN ‘  * a AT LAW

q'j v/rsr TMiito AvrNur.
ANC,lO l»A&£. A K  O'JUOI 

S7<(.7»2

2 .
supplied unde'

The funeral Merchandise, and/or servlc
l lil *» Agreement are as follows;

to lie

3. The sun referred to in paragraph 1 of thin Jwfreemsn 
shall be deposited w i t h

,____________   , Anchorage, Alaska, within
! t*i 1 L<- en fjo) days after receipt thereof as a separate trust 
account in the name of Beneficiary as Trustee for Funeral Director 
which account shall be payable to Funeral Director upon the death 
of Beneficiary. If at tho time of the death of Beneficiary, such 
sum is inadequate to provide for payment for the funeral mere-handi 
and/or services specified in paragraph 2 of this Agreement, then 
such sum shall bo used by Funeral Director co provide funeral 
merchandise and/or services of a type and quality as nearly 
similar to the funeral, merchandise and/or services specified in
paragraph 2 of this Agreement 
at such time.

as may bo purchased with such•Oi urn

i Upon the death of Beneficiary, such sum shall ba
i released by such bank forthwith to Funeral Director upon receipt 
of a certified copy c? a certificate of death or other evidence 
of death of Beneficiary after the funeral merchandise and/or 
|services specified in paragraph 2 of this Agreement have been 
jprovided.



5. S u c h  s u m  s hall  r e m a i n  on d e p o s i t  w i t h  s u c h  b a n k  
and shall r e m a i n  i n t a c t  as a  t'-ust fund u n t i l  t h e  d e a t h  of 
B e n e f i c i a r y  o r  u n t i l  w i t h d r a w a l  by B e n e f i c i a r y  ets h e r e i n a f t e r  
provided. S u c h  s u m  m a y  b e  w i t h d r a w n  o n l y  in full, a n d  n o t  in 
!part, and s u c h  w i t h d r a w a l  m u s t  c o m p l y  v/ith t h e  r u l e s  a n d  r e g u l a­
t i o n s  of s u c h  bank; provided, however, t h a t  B e n e f i c i a r y  may, a t  
a n y  t i m e  u p o n  c o m p l y i n g  v/ith the r u l e s  a n d  r e g u l a t i o n s  of s u c h  
bank, w i t h d r a w  such sum f r o m  s u c h  b a n k  in a c c o r d a n c e  w i t h  t h i s
•Agreement. In the e v e n t  o f  w i t h d r a w a l  B e n e f i c i a r y  s h a l l  n o t i f y  
F u n e r a l  D i r e c t o r  v/ithin t w e n t y - f o u r  h o u r s  p r i o r  to s' o h  w i t h d r a w a l  
and in the e v e n t  the w i t h d r a w a l  is completed, F u n e r a l  D i r e c t o r  
shall be r e l i e v e d  ■from a n y  o b l i g a t i o n  u n d e r  t h i s  A g r e e m e n t .

G. A n y  inte?:e3t w h i c h  m a y  a c c r u e  o n  s u c h  s u m  f r o m  
time to t i m e  shall be a d d e d  tc ana b e c o m e  p a r t  o f  s u c h  trust 
fund.

7. Upon t he d e a t h  o f  Beneficiary, in t h e  e v e n t  t h a t  
such s u m  shall e x c e e d  the s u m  r e q u i r e d  to p r o v i d e  f o r  p a y m e n t  for 
the funeral m e r c h a n d i s e  a n d / o r  services s p e c i f i e d  in p a r a g r a p h  2 
o f  this A g r e e m e n t ,  a n y  surplus c’._ll be p a i d  to, a n d  b e c o m e  p a r t  
of, t h e  e s t a t e  of Benefic iary.

0, T h i n  A g r e e m e n t  shall be g o v e r n e d  by, a n d  c o n s t r u e d  
a nd c?nforced in a c c o r d a n c e  with, the laws of the S t a t e  of Alaska.

9. T h i s  A g r e e m e n t  c o n s t i t u t e s  the e n t i r e  a g r e e m e n t  
b e t w e e n  the parties, and no o t h e r  oral or w r i t t e n  a g r e e m e n t s ,  
s t a t e m e n t s  o r  p r o m i s e s  m a d e  by a n y  party, or by a n y  agent, .servant, 
o r  e m p l o y e e  of a n y  party, w h i c h  are n o t  c o n t a i n e d  in this Agreement 
shall be b i n d i n g  or v a l i d  on the parties.

Lchcs. tHt»s«s«es», 
| G a m /  P o w r t t

&- H . t U N D I U  
|ATTOftHrY« A. LAV* 

w e i r  r m n o  AV I’ n u c 
JuCMOMAGr, A * . (h>S01 

{tori 2 74-73 * ?

IG. Tliis A g r e e m e n t  shall be b i n d i n g  u p o n  Lha heirs, 
p e r s o n a l  r e p r e s e n t a t L v e s ,  a n d  a s s i g n s  of the p a r t i e s  hereto.
i

IN V7ITNKSS MIF.VUIOF, the. p a r t i e s  h e r e t o  h a v e  c a u s e d  tills 
i Ac, re client to bo e x e c u t e d  the day and y oar first a b o v e  w r i t t e n .

KVKftGKSfiW M K M 0 U . I A L  CifAl’BI,

By

B y



FOREST LAWN 
MEMORIAL 

CHAPEL INC.'
P O BOX 61B7 AM-1EX * ANU'OtlA'. VI *'■‘>0.

$ k W A R D  IIIWAY Af fvlAI I KGAI 1! >fj _:.j .i,

F o b r itfiXtJ 5 , 1976
■pt.C

Tv you, o u r  friends'-

The. F e d e r a l Trade C o m m iss io n (FTC] h as is s u e d  w h a t ivc ĉci’ i s  an u i i f a i r  in d ic t m e n t
a g a i n s t  a l t  f u n e r a l  d i r e c t o r s  in  th e  U n ite d  S t a t e s .  The  F T C , th ro u g h  pow er to  Hcg -  
u h t c  in v e s t e d  in  them by C o n g r e s s , a c t u a l i t y  p ro p o se s  to p re -e m p t a n y  and  a i l  c o n ­
f l i c t i n g  s t a t e  la io s ,  w h ic h  w o u ld  n e g a te  many o f  A la s k a  - c a r e f u l l y  c o n s id e r e d  and 
d e v e lo p e d over th e  y e a r s  b y  o u r  oten L e g i s l a t u r e .

We do n o t  t h in k  th e s  w as e v e r  t h e  i n t e n t  o f  C o n g re s s . A t  t ‘n s  v e r y  p o in t  in  tim e 
our own A la s k a  L e g i s l a t u r e  i s  c o n s id e r in g  an d  h o ld in g  p u b l i c  h e a r in g s on * or I 
b i l l s  in v o lv in g  th e  f u n e r a l  s e r v i c e  p r o f e s s io n .  T f  FTC r o le s  w e re  a d o p te d  r i g h t  
now - to d a y  - th e s e  b i l l s  w o u ld  be n e g a te d  e ve n  b e fo r e  th e y  become s t a t e  Cate.

We do n o t  t h in k  t h i s  was e v e r  th e  i n t e n t  o f  C o n g re s s . I t  nf'it’.f a p p e a r th a t  th e re  
a r e  a  m inimum o f  s i x  forms t h a t  t h e  grief sufferer w o u ld  be r e q u ir e d  to re a d  and  
st-ju b e fo r e  a  f u n e r a l  c o u ld  even t a k e  p la c e .  I n c r e d i b l e !

U n d er th e  p ro p o se d  r u l e ,  t o  rem ove t J ie  d e c e d e n t  fro m  a h o s p i t a l , one hom e, o r any 
other place of d e a th , w o u ld  be im p o s s ib le , w i t h o u t  e x p r e s s e d  o r a l el w r i t t e n  c o n s e n t  
o f  th e  n e x t  o f  k i n .  T h is  c o u ld  w o rk  a  s e v e r e  h a r d s h ip  on a n y  c a r e -  t a k in g  i n s t i t u ­
t io n ,  s t a t e  an d  c i t y  p o l i c e ,  l o c a l  c o r o n e r ,  p a r t i c u l a r l y  w h e re  Sudden and  u n e x p e c te d  
d e a th  o c c u r s  an d  th e  im m e d ia te  n e x t  o f  k in  c a n n o t  be lo c a t e d ,  l i y  25 y e a r s  on the 
f i r i n g  l i n e  w it h  g r i e f  t e l l s  me t h a t  t . i c e  th e  n e x t e/j k in  c o u ld  be lo c a t e d ,  ( I n s  
iv u u ld  i n t e n s i f y  h i s  g r i e f .

A c a r e f u l  a n a l y s i s  o f  th e  FTC r u l e  a s  \oroposed i n d i c a t e s  i . t  w i l l  u n d o u b te d ly  c a u s e  
th e  p r i c e  o f  ft o i e r a  I s  to  th e  A la s k a n  consumer to increase at a time when we are 
d e s p e r a t e ly  a t  g r ip s  w i t h  t r y i n g  to  h o ld  c o s t s  down. We th in k  i t  s h o u ld  be fW i-  
t i c u l i i r  i n t e r e s t  to e v e r y o n e  t h a t ,  w i t h  one e x c e p t io n ,  no c o m p la in t  s h ave  been 
f i l e d  a g a in s t  a f u n e r a l  d i r e c t o r  f o r  y e a r s .  I t  i s  a l s o  i n t e r e s t i n g  to n o te  t lw .t  
la w s  g o v e rn in g  th e  p r a c t i c e  o f  our. p r o f e s s io n  an d  the r ig h t s  o f  A la s k a n  co n su m e rs  
a r e  r e a l t y  w o r k in g . T h e  s a t i s f i e d  co n su m e r p ro v e s  t h i s .

We h a v e  a  h e r i t a g e  o f  c o n c e rn  f o r  o u r  f a m i l i e s  b e c a u se  ice v a lu e  them a l t .  Such  
r u le s  w i l l  i n t e r f e r e  w i t h  ( h i s  r e l a t i o n s h i p  b y  m a n d a tin g  a b h  c a r d  o f  v a p o r term s 
be p la c e d  betw een  th o se  f o r  whom we a r e  c o n c e rn e d  an d  (h e /evsf Lawn s t a f f .

I f  you  f e e l  a s  we do - t h a t  su ch  r u le s  a r e  u n f a i r ,  c o n t a in  no r.'»n|viij< •*/ a w l a r e  
u n w o rk a b le , (h en  we u rg e  you to w r i t e  to  the FTC b e fo re  F e b r u a r y i'°, 191 A, in  o ur
own d e f e n s e .  VouA C ' t t e r  s h o u ld  in c lu d e  th e  s ta te m e n t  th a t  non " a s !  t h a t  i t  he / .a r t
o f  the p u b l ic  r e c o r d " ,  and  a d d re s s e d  to t  A s s i s t a n t  D i r e c t o r  o f  R u le  'L ik in g ,  F u n e r a l s ,
F e d e r a l  T ra d e  C o m is s io n ,  W a s h in g to n , 0 .  C . 2 0 5 S 0 . I l ia n !  i/ou!

P.S. Unci ‘ ' r7r ->>>-«
x/i neaA

i f  a d o p t 

fo llo w  i

ALFRED "FRED” KEHL 
President THE OftDtROFTHF GCXDFNRULt

D OR O T H Y E  KEHL 
StYieldi« Treasurer
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( g )  " f u n e r a l  d i r e c t o r " ,  a s  u s e d  i n  t h i s  c h a p t e r ,  s h a l l  b e  c o n s t r u ­

e d  t o  me a n  a  p e r s o n  r e q u i r e d  t o  b e  l i c e n s e d  t o  p r a c t i c e  t h e  p r o f e s s i o n  o f  

f u n e r a l  d i r e c t i n g  u n d e r  t h e  l a w s  o f  t h i s  s t a t e ,  who  m e e t s  t h e  p u b l i c ,  d i s p l a y s  

a n d  s e l l s  o r  o f f e r s  t o  s e l l  f u n e r a l  s u p p l i e s  f o r  p r e s e n t  u s e  a n d  d e l i v e r y ,  

who  p l a n s  d e t a i l s  o f  f u n e r a l  s e r v i c e s  w i t h  m e m b e r s  o f  t h e  f a m i l y  a n d  m i n i s t e r  

o r  a n y  o t h e r  p e r s o n  r e s p o n s i b l e  f o r  s u c h  p l a n n i n g ,  o r  who  d i r e c t s ,  i s  i n  

c h a r g e ,  o r  a p p a r e n t  c h a r g e  o f ,  a n d  s u p e r v i s e s  s u c h  s e r v i c e s  i n  a  f u n e r a l  

e s t a b l i s h m e n t ,  c h u r c h ,  c e m e t e r y  o r  o t h e r  p l a c e ;  who  e n t e r s  i n  t h e  m a k i n g ,  

n e g o t i a t i o n ,  o r  c o m p l e t i o n  o f  f i n a n c i a l  a r r a n g e m e n t s  f o r  f u n e r a l s  f o r  p r e s e n t  

n e e d ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  t h e  s a l e  a n d  s e l e c t i o n  o f  f u n e r a l  s u p ­

p l i e s ,  o r  who  u s e s  i n  c o n n e c t i o n  w i t h  t h e  p r o f e s s i o n  o f  f u n e r a l  d i r e c t i n g  

t h e  w o r d s  o r  t e r m s ,  " f u n e r  d i r e c t o r " . " u n d e r t a k e r " , " f u n e r a l  c o u n s e l e r " ,  

" m o r t i c i a n "  o r  a n y  o t h e r  w o r d ,  t e r m  o r  p i c t u r e  o r  c o m b i n a t i o n  t h e r e o f  wh e n  

c o n s i d e r i n g  i n  t h e  c o n t e x t  i n  w h i c h  u s e d ,  f r o m  w h i c h  c a n  b e  i m p l i e d  t h e  

p r a c t i c i n g  o f  t h e  p r o f e s s i o n  o f  f u n e r a l  d i r e c t i n g  o r  t h a t  t h e  p e r s o n  u s i n g  

s u c h  w o r d s ,  t e r m s  o r  p i c t u r e  c a n  b e  i m p l i e d  t o  b e  h o l d i n g  h i m s e l f  o u t  t o  t h e  

p u b l i c  a s  b e i n g  e n g a g e d  i n  t h e  p r o f e s s i o n  o f  f u n e r a l  d i r e c t i n g :
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February 16, 1976

Mr. Robert Bradley .. v
Chairman, House Commerce Committee ,
Pouch V
Juneau, A l aska 99811 

Dear Mr. Bradley:

I would like to comment on some p r o p o s e d  laws that would enable the 
funeral service profession to police itself.

I endorse the single licensing law, sometimes called the mortician's 
license or a license to practice mor tuary science. Years ago, as funeral 
service came into practice, a man or woman undertook specific duties —  
hence the name undertaker, funeral director, and e m b a lmer and the necessity 
for one license. Today funeral service has progre s s e d  to a point where one 
category will and should cover all areas. One should be sc hooled and k n o w­
ledgeable in all areas of funeral service to prepare a human remains for 
disposal, and at the same time deal with a family. Viewing  a loved one has 
a psychologic al effect on the family. T h e r efore one who is engage d in the 
practice of funeral service should be able to preserve, disinfect, and re­
store the deceased to a life-like a ppearance to assist the family in the 
grief process.

The 100% Pre-Finance Trust Law for pre -need funeral arrangements will 
protect the consumer. All monies in the poss ession of a funeral director, 
cemetery, or other person, firm, or corporation should be deposited within 
thirty days after receipt and in an account that is controlled by the one 
in trust or by the family concerned. The amount together with accrued 
interest, if demanded, should be refunded. A funeral director, cemetery, 
or firm who has possession of such monies has no right to spend that 
money nor use the accrued interest. There is so much talk about consumer 
protection. There should be laws that will help protect the consumer.

My la3l comment is for Lhe support of the bush permit. By awarding 
bush permits, tire State ol' Alaska lias given someone with responsibility 
the right to make proper disposal of a d e c eas ed in areas that are remote 
and not easily accessible to the city. The r esponsibili ty lies with the 
person who holds such a permit and can be controll ed by the State D e p a r t­
ment of Health. Ideally, a licensed person should carry that respo nsi­
bility, but we mus t be realistic  about the sparsely settled areas.

You might ask my concern. I pract i c e d  in Alaska for two and a half 
years and have taken an educational leave of absence for the past two 
years. I am presently an instructor of M o r t u a r y  Science at the State 
University ol; New York, and expect to return to A l aska  next  year and to 
active practice.



M r  B r a d l e y ,  t h e s e  laws w i l l  n o t  o n l y  p r o t e c t  the c o n s u m e r  fr o m  
u n f a i r  p r a c t i c e s ,  b u t  a l s o  p r o t e c t  the f u n e r a l  s e r v i c e  p r o f e s s i o n  f r o m  
u n p r o f e s s i o n a l  a n d  u n e t h i c a l  f u n e r a l  d i r e c t o r s .

S i n c e r e l y  yours,

j)  / '  / P u tt/ lA S

M a r y  L o u i s e  R o t t l e r

M L R : d i m
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Office of the Director

UNIVERSITY OF M I N N E S O T A  D e p a r t m e n t  o f  M o r t u a r y  S c i e n c e  

T W I N  C I T I E S  114  V i n c e n t  H a l lT W I N  C I T I E S 114  V i n c e n t  H a l l  
M i n n e a p o l i s ,  M i n n e s o t a  5 5 4 5 5

February 13, 1976

Representative Robert Bradley 
Senator Ed Willis
Co-Chairmen, Joint Committee on Commerce 
State Capitol 
Juneau, Alaska 99801

Gentlemen:

Inasmuch as I have been on the road since appearing before your committee 
on February 6, this letter to you has been delayed, and even now is being dic­
tated by long distance telephone call back to my office where my secretary will 
type, sign and mail it for me.

May I express to each of you my appreciation for the privilege of having 
appeared before your committee. I trust that the testimony was helpful as 
you proceed to draft the final copy of your licensure bill for the practice 
of mortuary science.

I have in the interim requested Mr. Thomas H. Clark, General Counsel for 
the National Funeral Directors Association, to forward to Mr. Berrier a twelve- 
page compendium of judicial review relative to the court tests on the lOOi 
pre-made statute. I had occasion to visit with him by telephone, and he offered 
to be of whatever further assistance was jjossible.

I have also researched and found that thirty-six states now have the type 
of disclcsure requirement that you have in the law, including a declination of 
services not desired, and it is working well for them. My major concern in a 
strict itemization mandate would be the increase in the total cost of funerals 
to the consumer.

1 trust that in your markup session you will give serious consideration 
to a single license, which would appear to meet the needs of Alaska much more 
efficiently than dual licenses. Due to the demography of Alaska, the whole 
man concept is most appropriate.

In regard to reciprocity, I think you should consider carefully whether or 
not you insert the word "or" between the first two guidelines. I think it would 
be much more appropriate if both of these were used rather than one or the other

Having been involved in education and licensure for the past quarter of a 
century, I am most concerned that the consuming public have the greatest amount 
of protection from the licensing Jaws which are designed for tJieir ultimate good

Thank you once again for the privilege of sharing my thoug its with you.

Sincerely

RCS:kn

cc: Mr. Billy G. Berrier
Representative Helen Beierne

Robert C. Slater 
Professor and Director

hi ai m  s e n  nchs
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L E G I S L A T I V E  A F F A I R S  A G E N C Y

M E M O R A N D U M February 18, 1976

SUBJECT: Rome's Letter dated February 1*1, 1976 Concerning
House Bill 509

TO: Representative Bob Bradley

P R O M : Billy G. Berrier
Director, Legal Services

Attached is a copy of the letter from Richard D. Rome concerning 
the reciprocity provisions of House Bill 509. He is, of 
course, incorrect in assuming that the "or" to which he 
refers is an accidental drafting error. As you will recall 
this matter was discussed and a clear decision was made that 
there be two types of admission by reciprocity. This is 
Lmnlemented by the language in 08. *12.070(a) ( I) in that 
s ect i o n :

(i) allows admission by reciprocity, simply on a 
showing that the applicant is licensed in a state with 
requirements substantially equal to the requirements of 
this act.

(li) is an alternate to this requirement and sets out 
specific cr.lt.era that is required if the applicant 
is from a state In which the licensing requirements are 
not substantially equal to tin? requirement.;-, of this 
chapter. One of the requirements in the latter case is 
at least one year practice in another state prior to 
the date of application.

This is, of course, of a policy decision and the policy 
question was specifically raised and discussed at the committee 
workshops, and at one of the workshops It was specifically 
pointed out that many states, including California, do not 
have legal requirements adequate to qualify an applicant.
Of course, the specific question of Inclusion of the word 
"or" at the end of line 23 on page was not brought Up. 
lowover, an "or" would clearly be implied In context since 
if these were rend con,Iuctively instead of di s,)uctively they 
would make absolutely no sense. The "or" is therefore 
simply good drafting technique.



If as a policy matter, it was decided that reciprocity would 
only be granted to applicants from states with educational 
requirements equal to the requirements in this chapter. The 
entire alternative section would have to be deleted.

B G B :smh

Attachment

cc: Senator Ed Willis



S P E N A R D  H E I G H T S  M O R T U A R Y  « J  C R E M A T O R Y
3 8 0 4  S P E N A R D  R O A D  •  S P E N A R D .  A L A S K A  •  2 7 9 - 3 7 4 1

F e b r u a r y  l ' 1 , 1 9 7 6

M r .  B i l l y  B o r r i p r  

L e g i s l a t i v e  A f f a i r s  O f f i c e

C a p i t a l  B u i l d i n g  j

J u n e a u ,  A l a s k a  0 0 B 0 1

D p - i r  M r .  B e r r i e r :  I

T h e r e  h a s  b e e n  m u c h  d i s c u s s i o n  o n  M B  s o n  r e l e v a n t  t o  t h e  r e ­

q u i r e m e n t s  t h a t  a n  a p p l i c a n t  f o r  l i c e n s u r e  m u s t  f i r s t  m e e t  t o  o b t a i n  ,

a  l i c e n s e  t o  p r a c t i c e  i n  A l a s k a .  W e  h a v e  d i s c u s s e d  a t  g r e a t  l e n g t h  

t h e  a m o u n t  o f  c o l l e g e  c r e d i t s ,  t y o e  o f  c o u r s e s ,  e x a m i n a t i o n s  a n d  ‘

a n n r e n t .  i  c e s h i p  r  e c u  ■* r e m e n  t  s  .  T h i s  i s  n o o d ,  a n d  T t h i n k  h a s  p r o v e n  b

f r u i t f u l  i n  m a k i n g  s o m e  i m p o r t a n t  d e c i s i o n s .

T h e r e  i s  o n e  s m a l l  w o r d ,  t h e  w o r d  " o r "  p i  a c e r l  « t  t h e  e n d  o f  -

s e c t i o n  ( a ) ( 1 )  o '  O h . 4 . ? . ^ 7 0  R B C T B R O C T T Y ,  t h a t  r e n d e r s  t h e  w h o l e  

l i c e n s u r e  r e q u i r e m e n t  q u e s t i o n  m o o t !

W h  *» t  t h i s  " o r "  d o e s  i s  t a k e  e v e /  a l l  o f  t h e  e d u c a t  ’  o n  a  I g

s t a n d a r d s  f r o m  t h e  1 i c o n s e  f o r  t h o s e  w h o  w i s h  t o  n ?  a r t  i c e  i n  o u r  '■]

S t a l e  b y  r  e c  ’ o r  o c  i  t  y  .  T h e y  d o  n o t  n o w  h a v e  t o  rn  '-»«■* t r e q u i r e m e n t s  l

s u b s t  a n  t ’ a l l y  e q u ' 1 t o  t  l i e  r e q u i r e m e n t s  o f  t h i s  h i l l .  I’ h e y  n e e d  

o n l y  h e  I M  y e > r x  o f  a o e ,  n o t  c o n v i c t e d  o f  a  f e l o n y ,  h e  1 i  c e n s e d  i n  

a n o t h e r  s l a t e  (  m y  s k a t e )  n o d  t o  h a v e  g r a d  i c e d  i n  t h a t  s t a t e  f o r  

o n e  y e a r  A N D  p a s r t h e  e v  '  m ' r t a  t ’  o n  o n  o u r  V i t a l  S l a t  i  s t  i r s  l a w ,  t h e  

p r o v i s i o n s  o f  t h ' s  c h a p t e r  a n d  t h e  r e q u l a i  i o n s  p r o m u l  n . v  t  e d  h y  t  h e  

d e p a r t m e n t  u n d e r  t h ' S  c h a n t e r .......................

A s  y o u  k n o w ,  H W ' t  o i  a l  I 1 i r o n  s p  p r e s e n t  l y  h c * l d  i n  /'* 1 \ s k a  c o m e  

e i t h e r  f r o m  r e c i p r o c i t y  o r  g r a n d f  • t  h e r  r i g h t 1' . .  N o t  o n e  p e r  s o r t  h a s  

t a k e n  t h e  S t a t e  e x a m i n a t  ? o n  i n  n b t  a  i  n  i  n o  h i s  I i r o n  s o  h e r e .  T h i s  i •• P

■> t r e n d  t h a t  w i l t  n o t  s u d d e n l y  C f . i s e  t o  T h e r e  w i l  I l u *  n o ,  o r

f e » » j  : , p ' d  i c a n t s  f o r  e v  a i n  \ t  i o n  i n  t l v *  r o n i ' i m  y e a r s .  A 1 1 1 h o s e  s e e k i n g

1 i  c e n s u r e  h e r e  w i l l  c o n t i n u e  t o  d o  s o  t h r o u g h  r e c i p r o c i t y .  W i t h  a  l i

w h o l e  ’  o  o u r  r e c  ' p r o c i t y  l a w  s o  l a r r i e  y o u  c o u l d  d r i v e  a  t r u c k  t h r o u g h

i |  w e  d o  a  d :  r .  -  s e r  v  i c e  t o  t h e  o u b l  i c  b v  a l l o v i n o  i '  t o  e x i s t .

W e  h i v e  t h r e e  a l l e r n a l  i  v e s  a  5;  1 s e e  i 1  .  t .  T a k e  o u t  * h e  " o r " .

P . .  A r i d  u n d e r  ( h )  o f  s e c t i o n  O R . 4 7 O 7 0  t h e  r e q u i r e m e n t  *  n  m a s s  t h e

e x a m i n a t i o n  p r o v i d e r !  h y  t h e  C o n f e r e n c e  o f  F u n e r a l  S e r v i c e  H x a m i n i n o  

B o a r d s  o f  t h e  k i l n  i  t  e d  S t a t e s .  1 .  R e q u i r e  s i  m o l  v  t h a t  a  p e r s o n  d e s i r i n g  

1 i c o n  s u e  h o l d  a  " l e n a l  l i e o n s e "  f r o m  a n o t h e r  s t a t e ,  a n d  t h a t  t h a t  l i c e n s e  

w a s  o b t a i n e d  b y  e x a m i n a t i o n  r a t h e r  t h a n  h y  a  g r a n d f a t h e r  c l a u s e  o r  h y  

r e c  i  p r o c i ' v .

T o  r l o  a n y t h i n g  h u t  o n e  o f  t h e  a  b o  u p  t h r e e  w o u l d  b e  a  

i  n  i  u  s  t  ? f e  t o  t h e  p u b l i c ,  

o t h e r  s i d e . . . .  S i n c e r e l y ,

rr ’ /<//'■'//$ / / T /  /?SA(//r 1/_______________ '



T t a l k e d  w i t h  L e e  M o e a l e i n  a b out t h i s  - n e i t h e r  o n e  o f  u s  ever r e ­

m e m b e r s  a n y  d i s c u s s i o n  a b o u t  putt-‘no  in that " o r” in cany o f  the 

h e a r i n n s  w e  a t t e n d e d .  H o p e f u l l y  it is an o v e r s i g h t  a n d  that y o u  

r e a l l y  d i d  n o t  intiond to k e e p  it o r  put it in t h e  f i n a l  d r a f t  o f  

H B  5^0. I t ’s r e a l l y  a baddy!

T h a r k s  for l i s t e n i n g .
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L E G I S L A T I V E  A F F A I R S  A G E N C Y
M E M O R A N D U M March 1, 1976

SUBJECT: HB 509 - Mortuary Science

TO: Representative Bob Bradley, Chairman 
House Commerce Committee

F R O M : Billy G. Berrier, Director 
Legal Services Division

You have asked for a summary and analysis of the changes 
between the CS for HB 509 drafted for the Commerce Committee 
and the proposed CS for HB 509 drafted by the Mortuary 
Science Subcommittee of the Legislative Council. The changes 
made are:

1. On page 2, lines h , 5 and 6 of the proposed CS, language
reading "This person must have taken and passed an
examination conducted by the Department in the subjects 
set out in sections 60(a)(9) and (10) of this chapter" 
was deleted. This change was made in conformance with 
testimony at the hearing to conform to existing practices
and in recognition of the fact that other state law
adequately provides for the measures which had been 
required. The primary other law Is that when a person 
dies without medical examination a coroner be called 
in. It. was pointed out at the hearing that if the 
sentence remained In, in many small villages there 
would he no person who could arrange for the care and 
disposition of dead human bodies. (This language would 
have appeared following t lie period in line , page ? of* 
the Committee? CS)

On page , in section 08.l<?.070, tho reciprocity licensing 
provision was changed substantially. Under the provision 
in the proposed bill, a person who met certain of tho 
criteria, not Including the educational criteria, and 
who had practiced In another state for one year, could 
be admit,l.ed by reciprocity. Tho effect- of the change 
Is that a person admitted from another state must meet 
all of the criteria, except for the examination and 
apprenticeship.

3. On page 5, Line .’9, and page 6, lines 1 and 2 of' the
proposed US, using profane, indecent or obscene language 
in I lie Immediate hearing of relatives of the deceased 
as the grounds for refusal to issue or renew licenses 
or for suspension or revocation was deleted. (This



language would have appeared following AS 08.^2.090(6) 
on page 5, line 27 of the Committee CS.)

On line 28, page 6, the word "if" replaced the word 
"whether" and on line 1, page 6, the phrase "or sales 
made on a pre-need basis" was added. Questions were 
raised at the hearing that the proposed language could 
be interpreted to forbid pre-need sales. While this 
was not the intent of the proposed language, the new 
language is much clearer. On line 5, page 6 of the 
proposed CS, the word "general" was deleted. The 
effect of this wo”ld be to allow advertising, including 
price advertising. (This would have appeared betv:een 
the words "prohibit" and "advertising" on line 29, 
page 5 of the Committee CS.)

5. On page J, the definition of mortuary science in 
section 08.^2.110(3) was narrowed. The primary effect 
of this narrowing is to exclude the operators and 
cremator!ans from the licensing requirements of this 
bill.

6. On page 8, lines 5-20, an itemization of services taken 
from the proposed PAA rules, was added making 1 lie 
disclosure of costs considerably more specific.

7. On page 9 S lines 12 and 13, under the pre-need section, 
the sentence "cemetery lots and markers are not properly 
included In this paragraph" was added. Again, this 
addition was made to accommodate the question raised by 
cemetery operators who felt that otherwise there was an 
ambiguity in this section. This does not change the 
intent of the section.

BOB:bh



"f\Vi Act relating to funerals and the practice of mortuary scjcnoe; and 
pr o v i d i n g  for an effective date.''

0

C OMM I T T E E  R E P O R T

H O U S E

Mr. S p e a k e r :  Date ______________________

The C o m m i t t e e  on ___________________________has h a d ____________________________

un de r c o n s i d e r a t i o n .  A M a j o r ' t y  of the m e m b e r s  of the C o m m i t t e e  

( ) r e c o m m e n d s  it DO PASS

( ) r e c o m m e n d s  it DO NOT PASS

( ) r e c o m m e n d s  it DO PASS W I T H  A T T A C H E D  A M E N D M E N T ( S )

( ) r e c o m m e n d s  it BE R E P L A C E D  WI TH CS FOR _________________  A N D  TH AT

CS F O R ________________________DO PASS

( ) " a n d "  r e c o m m e n d s  it BE R E F E R R E D  TO THE _____________________________

CO MM ITTEE

( ) r e p o r t s  it ba ck W I T H O U T  R E C O M M E N D A T I O N  

( ) "other"

M e m b e r s  s i g n i n g  the M a j o r  i t y report:

M e m b e r s  N O T  c o n c u r r i n g  i r. t ht  M a j u  r i I y r e p o r t :

_______________________________  r t? c n m m e  n d s :

____________________________________ r e  c o m m e n d r .  :

’■ c c oiTU’i i p 'i • : 

r e <. o n m  e n d s  : 

r e r  o m r i r n d  s :

C h a i m a n



February 27, 1976

Mr. Harvey Lapin 
100 N. LaSalle Street 
Suite 200
Chicago, Illinois 60602 

Dear Mr. Lat>1n:

Regarding the Information you requested on House B111 No. 509, Mortuary 
Sciences.

I have enclosed a copy of the Coimittee Substitute for House 0111 No. 509
for your perusal.

The Conwerce Committee members are as follows:

Senate: .lalmar Kerttula, Chairman; Fdward Willis, Vice
Chairman; Robert Ziegler, Sr.; M1ke Colletta: W. E. "Brad1 
Bradley

House: R. F„. "Hob" Bradley, Chairman; T1m Wallis, Vice
Chairman; Ramona Kelley; Helen rischer, Rick Mrlon; 1.1 sa 
Rudd, Joe McKinnon; Oral Freeman; Leo Rhode

If you need any further Information, please do not hesitate to contact 
this office.

Sincerely,

Enclosure

ferry Berman, Administrative Assistant 
House Commerce Committee



JOINT HOUSE & SENATE COMMERCE COMMITTEE MEETING 
HB264, HB27I, & HB509 
MORTUARY SCIENCES 
February 6, 1976

The Joint House and Senate Commerce Committee meeting on HB264, HB271 
and HB 509 was called to order by the Chairman, Representative Bob Bradley.

The Chairman requested that the prime sponsor, Representative Helen 
Beirnes testify first. Rep. Beirnes testified that a committee of two, 
Senator Ed Willis and herself, along with Mr. Berrier of Legislative 
Affairs had held meetings during the summer to hear public opinion of 
the practice of mortuary science. She stated that she did not wish to 
testify on any particular points at this time. She did wish to publicly 
thank Senator Willis and Mr. Berrier for the time they spent on this 
bill during the summer.

The Chair then asked Senator Willis if he wished to say a few words in 
regard to the bill and the proposed Committee Substitute to House Bill 
509.

Senator Willis stated that there were many policy decisions made as a 
result of the interim committee meetings held last summer. The areas 
which major policy decisions were made were concerned with the dual 
licensing and the pre-need sections. He asked that the comniittee hear 
testimony with an open mind and that t.he two areas he described would 
have to be considered.

Chairman Bradley they call the first witness, Mr. Lee Moeylen of Evergreen 
Memorial Chapel in Anchorage. Mr. Moeglen stated that before he introduced 
a guest witness, Ur. Slater, he wished to make a few comments. He stated 
that he and Richard Rome, both of Evergreen Memorial Chapel, had retained 
legal counsel to assist them in writing a bill which would -egulate the 
practice of mortuary science. Iheir purpose in having such a bill 
drafted was due to the inadequacy of present statutes which establish 
the lowest standards iri the nation. After considerable research they 
decided to write the bill themselves and wished to publicly thank 
Representative Helen Beirnes for sponsoring Lhe bill. They were pleased 
with the results of the bill and the subcommittee meetings. Educational 
standards were good and penalties were stiff as they should he. They 
were however, disappointed on the decision to include dual licencing.
The original bill called for one license and the purpose for this was 
simply less cost to the State and the practioners. They had asked for 
proof of need for dual licensing and had not received any answers.
Senator Willis had explained that he felt the need lor two due to they 
were two completely different skills. Mr. Moeglen stated that, this was 
difficult to agee to. In many areas of the state it was hard t.o sub­
stantiate one let alone two. It was impractical to have only one of 
the skills. In larger metropolitan areas it was possible. Who were 
we writing the bill for; the licensee or the public? Should be the 
public. Less than two years ago the trust between the public and 
the practioner was broken. He felt that there was a need to prevent 
this from happening again. Mr. Moeglen gave an example of a friend who 
was just an embalmer in Viet Nam. The friend stated that he would never 
again on just an embalmer because he lost touch with the public. There 
is a need to have the clincal background to explain problems to the



family. Why not go first class on this and what was best for the public.
The administration of dual licensing could require twice as much work 
and cost for enforcement. The National Joint Committee on Mortuary 
Science report stated that a person who practices embalming must include 
the skills of a funeral director. He asked Senator Willis and Representative 
Beirnes is this was wise. Mr. Moeglen then introduced Dr. Robert C. Slater, 
Education Director of Mortuary Sciences at the University of Minnesota.
Dr. Slator was an educational consultant for the National Funeral Directors 
Association since 1962. He came not as an outsider but a person interested 
in helping get the best possible legislation for Alaska.

Dr. Robert Slater was welcomed by Chairman Bradley on behalf of the 
committee.

Dr. Slater thanked the Chairman and stated that he was pleased to be 
here making this the fiftieth state he had appeared in to speak to 
legislation such as this. He stated that he did not have any written 
statement because he had just received a copy of the proposed committee 
substitute. He stated that the committee represented a state which 
was starting from scratch, an advantage over other states. He looked 
at all licensing as being for the public interest first not for the 
licensee. The public was aware of the legislative process and the 
restrictions placed on their way of life. The public was aware of 
what they were entitled to. Also he wished them to consider why they 
were licensing. That it was no*- just for the licensee. Thete was 
more to funerals than the selling of plots, etc. but the service too.
With that in mind, you must remember that you represent many people who 
come from different ethnic groups, religions, and traditions. You must 
consider the entire funeral when you consider the licensee. When you 
consider the educational requirements consider three things: what 
existed prior to the day this becomes law, what exists today and 
write the law for tomorrow. There is a great deal of concern over the 
educational requirements. People consider what is now and not what 
they should have for the future. You cannot think of this group as 
not needing education; the kind of education baste t:o every citizen, 
education does not, however, make a person qualified but. is a big part. 
Citizens select a person who is involved in total. Now there is more 
interest in the mental heal tit of the people. You must speak to the 
constituents and what they assume when they tal! of death services.
He then stated he would speak to consumer protection section. It should 
be disclosed In the act. People are concerned and entitled to Cull 
disclosure. The pre-need section he had strong feelings about. He 
suggested that there are a great number of people who consider death 
and want to pre-arrange and pre-finance. The consumer should have 
total control over pre-financed arrangements.

Representative Wallis questioned Dr. Slater if he was under the 
impression that one person could not be licensed as a funeral director 
and an embalmer?

Ur. Slater stated that he was not.

Rep. Wallis felt that his testimony was slanted to give the impression 
of that belief.

Rep. Kelley questioned Dr. Slater as to his thoughts on the disclosure 
of costs. Did he feel it went far enough. Did he feel that it should 
be a lump sum or broken down?



Dr. Slater replied that he felt it should be inclusive to a point of 
serving the public. He was concerned, however, that itemization tends 
to increase costs.

Rep. Kelley expressed her concerns over the paragraph which deals with 
holding a conference with the family before service is performed. She 
asked if this shouldn't be clarified.

Dr. Slater stated that a conference is generally held before the funeral 
service is performed; not before any service is performed.

Chairman Bradley questioned Mr. Berrier as to clarifying this paragraph 
so that emergency services could be performed. Berrier concurred.

Rep. Sullivan asked if Dr. Slater knew how many states have more 
disclosure .

Dr. Slater replied that six states have itemization; New Jersey, New York, 
Minnesota, Colorado, California and one other which he could not name.
New Jersey, New York and Minnesota law states that they must specify 
the cost per item. Iri California, Colorado and one other they are
required to list cost per item if requested by the family.

Rep. Sullivan question what it is that makes itemization more costly?

Dr. Slater explained that it was a matter of economics. The cost is 
including profit. When a lump sum is given the profit margin is spread 
over all i terns.

Sen. Willis asked if as Dr. Slater reviewed the bill did he find any 
sections which could be construed as restraint of trade?

Dr. Slater suggested that the question was more a legal one. However, 
when a pre-need clause requires 100X in trust you automatically allow 
only those businesses who do not need to live on pre-need sales. If this 
had been considered restraint of trade it would have already been tested 
in court in other states. To his knowledge it had not been.

Rep. Kel lquestioried the line on page 2 line 26 which states, "as
suitable and desirable". Shouldn't the problems be more defined and 
what, did Dr. Slater feel should go in there.

Ur. Slater replied that he believed that regulations should be more 
specific and not statutes. That statutes were harder to amend than 
regulations and it would be easier as future changes are needed.

Rep. Rudd referred to page 3, the paragraph which list the subjects 
which the exam would be based on. You would assume that, this would 
dictate what courses one should take.

Dr. Slater stated that this was sound procedure.

Rep. Sullivan directed a question to counsel as to if the bill contained 
a grandfather clause for those who currently hold licenses.

Mr, Berrier referred to page 2 sec. 020 which is the section pertaining 
to this.



Chairman Bradley questioned Mr. Berrier if the effective date in line 
28 was also tied to the effective date of line 26 of page 2. Berrier 
replied that it couldn't be due to the fact that presently a funeral
director was not required to be licensed.

Chairman Bradley continued questioning page 3 paragraph 5 and 6. He 
felt that with the small market for this type of service in the state 
the nn-the-job training could limit the market further.

Dr. Slater replied saying that it could be limiting, however, this was 
not a common thing in states which require on-the-job training. The 
number of deaths are limited so the career is also limited. Under due 
process of law there could be a good case if someone was denied He 
had not seen this happen.

Rep. Sullivan stated that in some trades where on-the-job training is 
required places do require that a person sign an agreement stating 
that they will not open a business of their own for at least one year.
Does this happen in other states?

Dr. Slater could not recall any states which this has happened.

Mr. Ben Marsh was called to testify. Mr. Marsh stated that he was 
President of the Alaska Planning and Management, Inc. and that he was 
speaking as a layman not representing anyone. He stated that he had 
done studies on the subject on behalf of Allied Funeral Services.
They as a group felt this was good legislation and should be passed. 
There should be stiff regulations to follow. They did support dual 
licensing, as they felt that one was not necessarily qualified to 
do both jobs. He stated that several members of the organization were 
here to testify on specific sections. He wanted to comment on a couple 
of sections. Section 020, line 18 the word funeral director was 
confusing. It. states that: they cannot engage in the activity of 
mortuary science without a license. Chairman asked that he explain 
further the question. Mr. Marsh stated that he felt it prohibits 
funeral directors from certain activities.

Mr. Berrier explained that it does give certain limitations.

Mr. Marsh stated that Section 070 paragraph 1 and 2 seem to say the 
same thing. If paragraph 2 was deleted and the word "and" added it 
would be clearer.

Mr. Berrier stated that there was a difference. Some states have 
requirements equal to this chapter, however, some states do not have 
the educational requirements. Paragraph 2 sets out the requirements 
and adds the educational and on-the-job training requirements.

Mr. Marsh asked if you must comply with both or just one Mr. Berrier 
stated that it could be one or the other.

Mr. Marsh referred to Section 12 on page 6. It seemed to him that when 
grounds are made for violation and you include the regulations you 
don't know what the regulations will say. He felt that regulations do 
not stand up in court. Also the word "contract" was not understandable. 
Berrier replied that regulations do have the force of law and are 
very important especially in this section where it applies to health.



Mr. Berrier stated that the contract part was brought in because of 
the section on pre-need. It was the feeling that there would be 
ethical violations in pre-need contracts so this was included.

Mr. Marsh questioned whether or not this would preclude the sclitatiori 
of government contracts in advance. Berrier replied he did not know.

Mr. Marsh stated that under Section 100 there was nothing which would 
preclude a person from operating a funeral parlor in their home.
Mr. Berrier answered that current regulations cover this aspect. The 
Department of Health and Social Services have the expertise in this 
and this was left to be put in regulations.

Mr. Marsh questioned the reason for not putting in the bill what the 
fee would be for a license. Mr. Berrier stated that this would be the 
responsibility of the Department of Commerce.

Rep. Sullivan question Mr. Marsh concerning page 5 the last line 
which pertains to obscene language. She stated that it left her uneasy 
and felt that it was not. appropriate.

Mr. Marsh replied that the language was very broad and vague, however, 
the Board of Allied Funeral Services was not concerned with it.

Rep. Sullivan stated that she understood certain authorities rotated 
with businesses for emergency cases. How would a new business get in 
on this rotating and notify the authorities they were available.
Would this be construed as a violation of Section 9 page 6.

Mr. Marsh replied that they did not think so because it goes through 
the coroner's office and you would not be dealing with relatives.

Rep. Rudd asked about cremation and she assumed that they were included. 
Was it intended that they be included.

Mr. Berrier stated that it came before the committee about crematories 
and whether they should be licensed. They had decided not to because 
they do not necessary involve funerals.

Rep. Rudd continued that the sections seem to include them but them again 
leave it in limbo. They are establishments which handle dead human 
bodies.

Mr. Marsh replied that he did not know of any crematoriums which are 
not associated with a funeral home.

Chairman Bradley asked if Dr. Slater could perhaps give an explanation 
on the crematory question. Dr. Slater stated that in most incidences 
they are not included under the licensing and are under the Health 
department.

Rep. Rudd asked if there are any particular skills involved in the act 
of cremation and that it might be advisable to regulate it. She believed 
it should be registered with the health department but to insure it is 
registered to protect the consumer if there is a specific skill involved.



Mr. Lapin stated that in the states of Washington and Oregon crematoriums 
were not licensed. Most of the laws deal with the identity of the person 
before cremation.

Rep. Rudd stated that if we are covering it already somewhere it should 
be spelled out.

Mr. Harold Plummer was then requested to give his testimony. Mr. Plummer 
stated that he was from the Northern Lights Mortuary in Fairbanks and 
wished to speak on the section concerning education. He stated that one 
point everyone agrees on is that we are to serve and protect the public. 
Education does not necessarily mean an ultimate prerequisite. Education 
is necessary but one year of college would be sufficient not two years.

Mr. Arthur S. Richmond was called to introduce Mr. Harvey I. Lapin.
He introduced Mr. Lapin by relating Mr. Lapin's qualification and 
past experience in legislation pertaining to mortuary science.

Mr. Lapin stated his prime reason for testifying was the section of the 
act which has the effect of eliminating the pre-need market. Section 8 
on page 6 line 2 was intended to cover body snatching activities. The 
way it is worded it stops solicitation in advance of need. In the state 
of Indiana, the Embalmers Board had tried to evoke a license for this.
He recommended a change in the language by adding "immediately before 
or after death." Also after the word "advertising" add "or sales made 
on a pre-neej basis". This would then not p.-empt pre-rieed. Section 9 
has the same effect by precluding the hiring of personnel to solicit 
pre-need. He recommended that the language be limited to the impending 
death area. Section 10 has the same problem and "immediately before 
impending death" also be added. Section 11 needs a language change.
What is being talked about here is to prohibit a kickback and prohibits 
them from offering their own property for a site. After the word "body" 
insert "immediately before an impending death or after death". After 
the word "cemetery" add "provided, however, nothing shall prevent the 
recommendation of solicitation of sales or merchandise in a specific 
crematory, cemetery, or mausoleum if said licensee has ownership 
interest in said cremetorium, cemetery, or mausoleum and ownership is 
disclosed." The trusting provision at. the end of the bill on page 8, 
is clear on the prohibition of the pre-need market. No one is going 
to sell on a pre-need basis if 100% must be put iri trust when they 
have to pay commissions, salaries, etc. People have the right to a 
refund of 100%. Why does the public not have the same obligation to 
the cost of merchandise which is not 100%; some of that is profit.
If the people want pre-need services at a fixed sum, why not put 
the sa’ . responsibility on the public for the cost of the merchandise. 
Trust accounts should be the actual cost only. If there is any doubt, 
could check with insurance companies. If they were to put your mcney 
in trust there would not be insurance. This could be considered 
restraint of trade. The state of Illinois is now in the process of 
changing their statutes. There are other alternatives to 100' trust, 
performance bonds, etc. If they are actually to be 100% trust, then 
it is not complete. The section does not go as far as it should. Do 
they have to put each on iri a separate account, what happens if they 
don't (no enforcement clause) and no real administration provisions 
are included. I have given Mr. Berrier copies of other states statutes. 
The purpose of pre-need is to give the customer an alternative to 
at-need.



Mr. Rick Siangco, State Coroner and Magistrate for District One then 
testified. His main concern was for the bush area where they do not 
have a mortuary. As far as the Vital Statistics Act goes, the State 
Coroner has the authority. He then referred to Title 12, Death 
Declaration and Title 18, Death Certificate which allows the Coroner 
to perform such duties. It is also included in the Administrative 
Code 7. Section C of the bill should be amended. This is already 
covered under other parts of the law.

Mr. Berrier replied that the committee recognized the problems and
he felt that if the second sentence was deleted it would suffice.

Mr. Siangco felt that the whole section should be deleted, the present 
law covers the permit holder. The magistrate does issue permits.

Mr. Richard D. Rome, of the Evergreen Memorial Chapel in Anchorage, 
then testified. He stated that Section 3 was recommended by Consumer 
Protection, the Attorney General's Office, and the Council of Better 
Business Bureau. It was for protection of fraud. The pre-need plans 
must be closely protected. He then recited an example of the needed 
protection of a case in Fairbanks. The public needs incentive and 
advantages to pre-planned arrangements.

Mr. George Mason of the Carter Mortuary in Juneau then testified.
He stated that the bill needed more definitions. He then offered 
a definition of a funeral director. He stated as follows:

"(g) 'funeral director', as used in this chapter, shall be 
construed to mean a person required to be licensed to practice 
the profession of funeral directing under the laws of this 
state, who meets the public, displays and sells or offers 
to sell funeral supplies for present use and delivery, who 
plans details of funeral services with members of the family 
and minister or any other person responsible for such planning,
or who directs, is in charge, or apparent charge of and super­
vises such services in a funeral establishment, church, cemetary 
or other place; who enters in the making, negotiation, or 
completion of financial arrangements for funerals for present 
need, including, but not limited to, the sale and selection 
of funeral supplies, or who uses in connection with the 
profession of funeral directing the words or terms, 'funeral 
director', 'undertaker', 'funeral counselor', 'mortician' 
or any other word, term or picture or combination thereof 
when considering in the context in whicli used, from which 
can be implied the practing of the profession of funeral 
directing or that the person using such words, terms or 
picture can be implied to be holding himself out to the 
public as being engaged in the profession of funeral directing:"

Mr. Marvin Krause, of the i’rcwitt Funeral Home in Sitka testified.
He felt ttiat the requirement of two years of college would hamper 
the smaller communities. He stated that the requirements were? above 
those in the lower '48. He suggested that this be changed to one 
year of college.



Margaret Witzleben, of the Bruce Funeral Flome in Anchorage, then 
testified. She stated that she was representing her husband and 
his associate in regards to this bill. She offered many resources 
as to a good aefinition of a "funeral director" and stated that she 
would copy them for the committee if the committee wanted. She stated 
that duel licensing would not hinder the profession but broaden it.
They should be two separate licenses. She then referred to sections 
of the bill which she felt need explanations. In section .020, did 
"restore" mean that a beautician cannot apply cosmetics? On page 
4, Section .070, it was confusing as to what is being required.
She concurred with Mr. Lapin that on Page 6, referring to solicitation 
restriction, the word "imminent" would satisfy. She stated that she 
was personally concerned on the disclosure section. She felt it was 
not inclusive enough. She also stated that she was opposed to the 
100% trust because banks had denied her establishment to do this.

The next person to testify was Alfred Kehl. President of Alaska Allied 
Funeral Service Association, and owner and operator of Forest Lawn 
Mortuary and Crematory in Anchorage and Kehl's in Palmer. He stated 
that he was in favor of dual licensing and according to a survey done 
by the National Funeral Directors Association, they too supported this. 
The educational requirements of two years makes it lard for the smaller 
communities. He stated that HB 509 needed more definitions. Ho 
recommended the definition used in the California state statutes.

Mr. Arthur Richmond, of the Valley Memory Gardens in Anchorage testified 
that if 100% was included in the bill it would put him out of business. 
He puts approximately 65 into trust for his pre-need arrangements.
He is auditied every year to determine ii the trust account has enough 
in it to cover the outstanding contracts. He stated further that his 
company does solicit pre-need contracts by the use of post cards.

The question was raised as to the difference between what Mr. Richmond 
does and burial insurance.

Mr. Richmond explained that burial insurance provides a certain amount 
of money at the time of death. II a man at the age of forty has a 
heart attack and decides he wants to increase his insurance so that 
his family will be taken care of in case of death, they tell him 
that he can make payments at this time and at the time of death they 
would take care of it for him without extra cost, lie further stated 
that this is being done in a lot of states and to his knowledge no one 
had had any problems with it.

A question was asked ot Mr. Richmond that, when a contract is sold he 
cannot offer the ultimate service, therefore how could he guarantee 
to the families that the service would be provided somewhere down the 
1 ine.

Mr. Richmond reversed the questions and asked if any funeral home would 
deny any business he offered them.

The question was raised what happens if a family moved away.

Mr. Richmond answered that it is written in the contract that if the 
family moves away they are to advise his company so that arrangements 
can be transferred. They transfer the cemetary lots, the vaults and



and the markers through the National Cemetary Association. In regard 
to the funeral portion, we contact someone in the area to perform the 
type of services which they have purchased and pay them for that service. 
We find also there are times when families move away and don't let them 
know. That is why they ask them to be sure that they carry the card 
issued to them which states they have purchased the service from them.

The questioned was asked what if pre-need is allowed to continue what 
he felt about adding restrictions.

Mr. Richmond answered that he would welcome that very much It would 
help them and the public.

Mr. Sid Hiederdorf, Acting Chief for the Environmental Mertal Health 
Division of the Department of Health and Social Services then testified.
He gave each member of the committee a copy of the division's position 
paper on the bill. He then stated that they strongly supported the 
Section .010 which placed the licensing in the Department of Commerce.
They have felt for a long time that it was improper that they be involved 
in occupational licensing. He then reviewed the position paper (see 
attached).

A question was raised from a health standpoint concerning the scattering 
of ashes after cremation.

He replied that there was no health problem with them. There were no 
regulations in Alaska concerning this.

Mr. Kehl replied that cremation does not bring the body to complete 
ashes. It leaves fragments of bone structure which are then cut up 
with a special tool. There have been cases sighted where the public 
has run across these scatterings and recognized them as human bones, 
lhe countries who generally promote cremation, Switzerland, England 
all have laws which cover the disposition because of this problem. 
California also has laws regarding scattering due to the recognizable 
bone fragments.

Mr. Hiederdorf then asked if he could read a part of the bill which was 
prepared by the Department of Law last year. The draft bill has great 
detail on the* section such as trust lunds and pre-need. Chairman 
Bradley requested that copies be made of the bill for closer inspection.

Sharon Andrews, Director of Occupational Licensing for the Department 
of Commerce then testified. Shu stated that the administration has 
taken Lhe position at this time that there are certain problems with 
occupational licensing and that they are substantial and growing.
They are generally opposed to additional licensing until the statutes 
can be reviewed. The department lias made a proposal and introduced 
a hi I I to create a credentially review board wno would be responsible 
for establishing guidelines. They would prefer that this not be 
enacted. Their position is that they don't need regulation of the 
funeral industry. They are not sure this is the right means of doing 
it; there is a need 'o not overregulate. She then referred to the bill 
itself citing Section .130 was related to Section .010. In .010 it 
makes the Department of Commerce responsible for adopting regulations 
and under Section .130 it makes the Attorney General's office responsible. 
These two sections to me means that we have split the enforcement. A 
technical point on Section 2 and 3 of the bill, article 4, Titi • 4b.



In its present form it is considered to be completely unworkable, because 
there is no penalty. They are required to provide the cost but there 
is not a penalty if he does not. The recommendation to correct this 
was that there be a fourth section added to the bill which would amend 
Chapter 50 of Title 45, and make it an unfair trade practice, and 
a violation of this. Also there are no provisions in this bill for 
ministers who often counsel or make funeral arrangements for the family.

Chairman Bradley thanked all who had testified and declared the meeting 
adjourned at 4:25 p.m.
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P O S I T I O N  T A P E R  

t . ON

CS  F O R  H O U S E  BILL NO. 509

A n  A c t  r e l ating t o  f u n e r a l s  and the p r a c t i c e  of m o r t u a r y  science.

This bill establishes qualifications for, and the licensing of, 
embalmers and funeral directors, transfers licensing responsibility 
of embalmers f r o m  the Department of Health & Social Services to the 
Department of Commerce and Economic Development, covers reciprocity 
in licensing and sets grounds for suspension and revocation of 
licenses. The b i l l  also requires permits to operate a funeral 
establishment, requires disclosure of funeral costs and covers the 
establishment of trust funds for prepaid funeral plans.

This bill will transfer licensing responsibility of embalmers from 
the Department of Health & Social Services to the Department of 
Commerce and Economic Development. Responsibility for environmental 
health sanitation inspections of funeral establishments will still 
remain with the Department of Health and Social Services. Based on 
past experience in licensing approximately 65 embalmers and other 
related administrative responsibilities, this bill will relieve the 
Department of Hea l t h  &  Social Services of roughly two-man months 
of clerical time and one-man month of professional staff time.

House Bill 509 w i l l  have no fiscal ramifications for the Department 
of Health & Social Services Responsibility for sanitation 
inspections will continue and time presently spent in licensing can 
be mere effectively used in handling administrative aspects of other 
environmental health and sanitation programs.

The following general comments are provided with respect to this 
bill:

1. No reference is made to license fees for embalmers, funeral 
directors or the funeral establishment permit. We recommend 
that license fees be established by statute. For example; 
embalmer $25.00, funeral director $35.00 and funeral 
establishment permit $50.00.

2. Page ?, line 1. Delete the word "shall" and substitute the
word 'may". The department should have flexibility in
deciding whether or not to hold an examination. Our experience 
has been that the need for an examination to be held in Alaska 
with its reciprocity provision is seldom, if ever.

3. Page 2, lines 11, 12 and 13. There is presently no require­
ment for how long the person submitting the affidavit must 
know the applicant. We have faced the problem in licensing 
embalmers w h e r e  an individual may submit an affidavit after 
having known the applicant for only a few weeks. We suggest 
that this be increased to at least a minimum of one year.

b. Page 2, line 29, refers to an apprenticeship. The State 
presently has no regulations governing an apprenticeship 
program in the practice of mortuary science. We believe this 
is a desirable program, however, the Department of Commerce 
should be given authority to develop regulations to cover an 

apprenticeship program.
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5. Page 6 , Section 08.42.100. FUNERAL ESTABLISHMENT PERMIT.
We recommend that the Department of Commerce be required to 
obtain the approval of the Department of Health & Social 
Services for sanitary aspects of an establishment before 
issuing a permit under this Section. Also, violation of the 
sanitation provisions of the Department of Health Social 
Services should be considered sufficient cause for suspension
‘or revocation of the funeral establishment pe.mit.

6 . Page 7, Section 45.45.120. DISCLOSURE OF COSTS. We fully
support a requirement for disclosure of costs. As a 
minimum, we recommend a statement include the following:

a. The date

b. The signature of a licensed funeral director

c. The name of the deceased and the date of death

d. The relationship to the deceased of the person making 
arrangements

e. The price of the funeral along with a list of the 
following items with a price given for each item, 
if appropriate:

(1 ) professional services including those of the 
funeral director and staff and assistance for 
carrying out all details in connection with 
the services, arrangements and supervision

(2 ) care of the deceased including embalming and 
other preparation 0

(3) facilities including rooms and/or chapels

(4) equipment provided such as automobiles

(5) merchandise including caskets, outer receptacle 
and clothing

7. Page 8 . The provision relating to pre-need funeral 
arrangements is endorsed by the Department of Health &

Social Services. There are no laws presently in existance 
which protect the investment of an individual if he changes 
his mind or moves to an area which does not have a funeral 
establishment with a cooperative arrangement with the 
trustees. We recommend that an additional provision be 
added to require that the trustee keep records available
of all agreements with names and addresses of each payer, . 
the dates and amounts of each payment made, each w i th­
drawal and the name of the bank or trust company. The 
authority must also be given to the enforcement agency to 
have full right of inspection of these records at any time 
deemed advisable.



8 . We recommend that this bill include a provision which
authorizes the Department of Commerce and Economic Development 
to promulgate regulations covering the operation of a cemetery, 
a mausoleum and a crematorium as well as disposal of ashes 
following cremation.

The Department of Health & Social Services supports CS for HB 509, 
with the changes recommended above. We strongly support the move 
to transfer licensing responsibility to the Department of Commerce 
where it rightfully belongs, the dual licensing concept of an 
embalmer and a funeral director as well as the provisions for 
disclosure of costs and protection of trust funds for pre-paid 
funerals.

Recommended By:_______________________________ _______
Acting Director (Date)
Division of Public Health

Approved By:_______________
Commissioner (Date)
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