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A M E N D M E N T

Offered  in  the HOUSE: By : house  f im a n c e ______

T o . SECTION SEVEN H0USE BILL No. ________________________________

SENATE BILL No. ss sb 267 an 

p A G E ;  t h r e e  (3)__________  L i n e :  t w e n t y - o n e  (21 )

Sec. 7, page 3, line 21, there will be a new s u b s e c t i o n  
"d" reading: "Plans submitted under this sectio n w h i c h  
are not r e j e cted or c o n d itionally a p p roved by the d e p a r t m e n t  
w i t h i n  60 days of submission  in final form shall be d eemed 
approved.

(House Finance C o m m ittee Substitute for SS SB 267am)

Joel Bennett's addition:

N othwi t h s t a n d i n g  the approval requirement in (a) and (b) 
of this section ...

The above w o rding begins "d"

the Gruen i n g  amen dment to be i n corporated into a C.S.

sent to Le gisl a t i v e  Affairs 
11 p.m.
May 19, 1976 
m b
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To : _________________________

Pa g e : _____________________
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L i n e :





Introduced: B/b/7<5
R e f e r r e d :  R e s o u r c e s

BY THE RULES COMMITTEE BY
IN THE SENATE REQUEST OP THE GOVERNOR

SPONSOR SUBSTITUTE FOR SENATE B I L L  NO. 267 am 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINTH LEGISLATURE -  SECOND SESSION 

A B IL L

F o r  a n  A ct e n t i t l e d :  "An A ct r e l a t i n g  to  t h e  D epar tm en t  o f  E n v i r o n m e n t a l

C o n s e r v a t i o n . 11

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1 .  AS 4 6 . 0 3 • 0 2 0 ( 1 0 ) (C) i s  amended to  r e a d :

(C) p r o t e c t i o n  o f  p u b l i c  w a te r  s u p p l i e s  b y  e s t a b l i s h ­

i n g  m in imum d r i n k i n g  w a .e r  s t a n d a r d s ,  and  [SETT IN G] s t a n d a r d s  f o r  

t h e  c o n s t r u c t i o n  j im p r o v e m e n t ,  a n d  m a in t e n a n c e  o f  p u b l i c  v / a te r  

s u p p l y  s y s t e m s ;

* S e c .  2 .  AS 4 6 . 0 3 . 0 3 0 ( b )  i s  am ended to  r e a d :

( b )  The d e p a r tm e n t  may g r a n t  [PAY] to  a  m u n i c i p a l i t y ,  a s  f u n d s  

a r e  a v a i l a b l e ,  up  to  t h e  l e s s e r  n r  r 2 5 D p e r  con*, o f  t h e  e l l g i l  l e

[ESTIMATED] c o s t  o r  50 p e r  c e n t  o f  t h e  e l i g i b l e  [ESTIMATED] c o s t  no t 

f i n a n c e d  [BORNE] by  t h e  f e d e r a l  g o v e r n m e n t ,  [ I F  THERE I S  FEDERAL 

A SS IST A N C E ,]  f o r  [OF] n u b i l e  w a te r  s u p p l y , t r e a t m e n t  and  d i s t r i b u t i o n  

s y s t e m s  and  p u b l i c  se w age  c o l l e c t i o n ,  t r e a t m e n t  and  d i s c h a r g e  f a c l l . 1  t i e s  

f o r  w h ic h  c o n s t r u c t i o n  h a s  n o t  commenced on or  b e fo r e  t h e  e f f e c t i v e  Ha t  

o f  t h i s  Act [SY ST EM S , INCLUDING COLLECTION AND IMPOUNDING F A C I L I T I E S ,

AND OF THOSE PORTIONS OF SEWERAGE SYSTEMS NOT COVERED BY ( a )  OF TH IS  

SECTION]. The e l i g i b l e  [ESTIMATED] c o s t  o f  a  p r o j e c t  o r  p o r t i o n s  o f  a 

p r o j e c t  [AMY PART OF A SYSTEM] w i l l  be a s  d e t e r m in e d  by  t h e  f e d e r a l  

a g e n c y  g r a n t i n g  [WHICH G IV E S ]  th e  most m o n e t a r y  a s s i s t a n c e  [OR, I F  

NONE, BY THE DEPARTMENT]. On p r o j e c t s  o r  p o r t i o n s  o f  p r o j e c t s ,  f o r  w h lc  

f e d e r a l  p a r t i c i p a t i o n  I s  n o t  a v a i l a b l e ,  e l i g i b l e  c o s t s  w i l l  be d e t e r ­

m in ed  by  t h e  d e p a r t m e n t .  P r o j e c t s  [SYSTEM S] s h a l l  be c o n s t r u c t e d
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i n  a c c o r d a n c e  w i t h  [ACCORDING TO] p l a n s  an d  s p e c i f i c a t i o n s  a p p r o v e d  by 

[THE FEDERAL AGENCY WHICH G IVES THE MOST MONETARY ASSISTANCE OR, I F  

NONE, BY] t h e  d e p a r t m e n t .

* S e c .  3 .  AS 4 6 . 0 3 . 1 0 0 ( a )  i s  amended to  r e a d :

( a )  A p e r s o n  who c o n d u c t s  an  [A COMMERCIAL OR INDUSTRIAL] o p e r a ­

t i o n  w h ic h  r e s u l t s  i n  t h e  d i s p o s a l  o f  s o l i d  o r  l i q u i d  w a s t e  m a t e r i a l  

o r  h e a t e d  p r o c e s s  o r  c o o l i n g  w a te r  i n t o  t h e  w a t e r s  o r  o n to  t h e  l a n d  o f  

t h e  s t a t e  mi s t  p r o c u r e  a  p e r m i t  fro m  t h e  d e p a r tm e n t  b e fo r e  d i s p o s i n g  

o f  t h e  w a s t e  m a t e r i a l  o r  w a t e r . The p e r m i t  m ust  be o b t a i n e d  f o r  

d i r e c t  d i s p o s a l  and  f o r  d i s p o s a l  i n t o  p u b l i c l y  o p e r a t e d  s e w e r a g e  

s y s t e m s .

s S e c .  4 .  AS 4 6 . 0 3 . 1 1 0 ( a )  i s  amended to  r e a d :

( a )  An a p p l i c a t i o n  f o r  a  p e r m i t  s h a l l  be  made on fo rm s  p r e s c r i b e d  

b y  t h e  d e p a r tm e n t  or  on fo r m s  p r e s c r i b e d  b y  th~ U n i t e d  S t a t e s  E n v i r o n ­

m e n t a l  P r o t e c t i o n  A gen cy  an d  s h a l l  c o n t a i n  t h e  name and  a d d r e s s  o f  t h e  

a p p l i c a n t ,  a  d e s c r i p t i o n  o f  h i s  o p e r a t i o n s ,  t h e  q u a n t i t y  and  t y p e  o f  

w a s t e  m a t e r i a l  s o u g h t  to  be d i s p o s e d  o f ,  t h e  p ro p o se d  method o f  d i s p o s a l  

arid a n y  o t h e r  I n f o r m a t i o n  c o n s i d e r e d  n e c e s s a r y  b y  t h e  d e p a r t m e n t .  

A p p l i c a t i o n  f o r  p e r m i t  s h a l l  be  made a t  l e a s t  60 d a y s  b e fo r e  commence­

ment o f  a  p ro p o se d  d i s c h a r g e .

* S e c .  5 .  AS 4 6 . 0 3 . 1 1 0  i s  am ended by  a d d i n g  a  new s u b s e c t i o n  to  r e a d :

( e )  I f  t h e  d e p a r t m e n t  h a s  c e r t i f i e d  a  N a t io n a l  P o l l u t a n t  D is c h a r g e  

E l i m i n a t i o n  S y s t e m  p e r m i t  u n d e r  s e c .  401 o f  t h e  F e d e r a l  W ater P o l l u t i o n  

C o n t r o l  A c t  Amendments o f  1972 (33  U .S .C .  S e c .  1 3 4 1 ) ,  and  t h e  U n i t e d  

S t a t e s  E n v i r o n m e n t a l  P r o t e c t i o n  A ge n c y  h a s  i s s u e d  t h a t  p e r m i t  to  a  

p e r s o n ,  t h e  d e p a r tm e n t  may w a iv e  t h e  r e q u i r e m e n t s  o f  t h i s  s e c t i o n ,  and  

a d o p t  t h e  f e d e r a l  p e r m i t  a s  t h e  p e r m i t  r e q u i r e d  u n d e r  s e c .  100 o f  t h i s  

c h a p t e r .

* S e c .  6 .  AS 4 6 . 0 3 . 1 8 0  i s  am ended to  r e a d :
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S e c .  * 1 6 .0 3 .1 6 0 .  CONFIDENTIALITY OF RECORDS. R e c o rd s  an d  I n f o r m a ­

t i o n  o t h e r  t h a n  e m i s s i o n  d a t a  i n  t h e  p o s s e s s i o n  o f  t h e  d e p a r tm e n t  

w h ic h  r e l a t e  to  p r o d u c t io n  or  s a l e s  f i g u r e s  or t o  p r o c e s s e s  o r  p r o d u c ­

t i o n  t e c h n i q u e s  o f  t h e  owner or  o p e r a t o r  o f  an  a i r  c o n t a m in a n t  s o u r c e  

a r e  c o n s i d e r e d  c o n f i d e n t i a l  r e c o r d s  o f  t h e  d e p a r tm e n t  a f t e r  a p p l i c a t i o n  

b y  t h e  p a r t y  a n d  c e r t i f i c a t i o n  t h a t  t h e i r  p u b l i c  d i s c l o s u r e  w ou ld  t e n d  

to  a d v e r s e l y  a f f e c t  h i s  c o m p e t i t i v e  p o s i t i o n .

* S e c .  7 .  AS 4 6 . 0 3 . 7 2 0  i s  amended to  r e a d :

S e c .  4 6 . 0 3 . 7 2 0 .  CONSTRUCTION AND OPERATION OF CERTAIN F A C IL IT IE S

PROHIBITED. ( a )  No p e r s o n  may c o n s t r u c t ,  e x t e n d ,  i n s t a l l  o r  o p e r a t e

a  s e w e r a g e  [SEWAGE] s y s t e m  o r  t r e a t m e n t  w o r k s ,  o r  a n y  p a r t  o f  a

s e w e r a g e  [SEWAGE] s y s t e m  o r  t r e a t m e n t  w o r k s ,  u n t i l  p l a n s  f o r  i t  a r e  

s u b m i t t e d  t o  t h e  d e p a r tm e n t  f o r  r e v i e w [ , ]  and  t h e  d e p a r tm e n t  a p p r o v e s

them i n  w r i t i n g  and  i s s u e s  a  w r i t t e n  p e r m i t .  [THE DEPARTMENT MAY

WAIVE THE REQUIREMENT THAT PLANS BE SUBMITTED TO I T . ]

( b )  Mo p e r s o n  may c o n s t r u c t ,  e x t e n d ,  I n s t a l l  o r  o p e r a t e  a p u b l i c  

w a te r  s u p p l y  s y s t e m ,  o r  a n y  p a r t  o f  a  p u b l i c  w a te r  s u p p l y  s y s t e m  

u n t i l  p l a n s  f o r  i t  a r e  s u b m i t t e d  to  t h e  d e p a r tm e n t  f o r  r e v ie w  and  th e  

d e p a r tm e n t  a p p r o v e s  them  i n  w r i t i n g .

( c )  The d e p a r tm e n t  may w a iv e  th e  r e q u i r e m e n t s  o f  t h i s  s e c t i o n .

* S e c .  8 .  AS 4 6 .0 3  i s  amended b y  a d d i n g  a  new s e c t i o n  to  r e a d :

S e c .  4 6 . 0 3 .7 5 5 .  DISCHARGE REPORTING. ( a )  A p e r s o n  i n  c h a r g e  of 

a  f a c i l i t y ,  o p e r a t i o n  o r  v e s s e l ,  a s  soon  a s  he h a s  k n o w le d ge  o f  a n y  

d i s c h a r g e  fro m  t h e  f a c i l i t y ,  o p e r a t i o n  or  v e s s e l  i n  v i o l a t i o n  o f  s e c s .  

740 o r  750 o f  t h i s  c h a p t e r ,  s h a l l  Im m e d i a t e l y  n o t i f y  t h e  d e p a r tm e n t  o f  

t h e  d i s c h a r g e .

( b )  N o t w i t h s t a n d i n g  ( a )  o f  t h i s  s e c t i o n ,  t h e  d e p a r tm e n t  rnay e n t e r  

i n t o  a  w r i t t e n  a g r e e m e n t  w i t h  a  p e r s o n  f o r  t h e  p e r i o d i c  r e p o r t i n g  o f  

m in o r  d i s c h a r g e s  o t h e r  t h a n  i n t o  t h e  w a t e r s  o f  t h e  s t a t e .
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* Sec.  9- AS 46 .03 .760  i s  repealed and re-enacted to read:

Sec.  4 6 .0 3 .7 6 0 .  CIVIL ACTION FOR POLLUTION; DAMAGES. (a) A

person who v i o l a t e s  or causes or permits to  be v io la te d  a provis ion of

t h i s  chapter or a re g u la t io n ,  a lawful order of the department,  or a

permit or term or condit ion of  a permit issued under t h i s  chapter i s

l i a b l e ,  in  a c i v i l  a c t io n ,  to the s t a t e  fo r  a sum to be assessed by

the court o f  not l e s s  than $500,  nor more than $100,000 for  the i n i t i a l

v i o l a t i o n ,  nor more than $5,000 for  each day t h e r e a f t e r  on which the

v io l a t io n  continues,  and which s h a l l  r e f l e c t ,  where a p p l ic a b le :

( ] )  reasonable compensation in the nature o f  l iquidated

damages f o r  any adverse environmental e f f e c t s  caused by the v i o l a t i o n ,

which s h a l l  be determined by the court according to the t o x i c i t y ,  de-

g r a d a b l l i ty  and d is p e rs a l  c h a r a c t e r i s t i c s  o f  the substance discharged,

the s e n s i t i v i t y  of the re ce iv in g  environment, and the degree to which 

the discharge degrades e x i s t i n g  environmental q u a l i t y ;

(d) reasonable co s ts  incurred by the s t a t e  in d e t e c t io n ,

I n v e s t ig a t io n ,  and attempted c o r r e c t io n  of  the v i o l a t i o n ;  and

(3)  the economic savings r e a l i s e d  by the person in not

complying with tlie requirement for  which a v io l a t io n  i s  charged.

(b) Actions under t h i s  s e c t io n  may not be used fo r  punit ive  

purposes,  and sums assessed by the court must be compensatory and 

remedial in  nature.

(c)  The co urt ,  upon motion of  the department or upon ' t s  own 

motion, may defer  assessment o f  a l l  or part  of  that  port io n of the sum 

imposed upon a person under ( a ) ( 3 )  o f  t h i s  s e c t io n  cond’.cloned upon 

the person complying, within the sh o r te s t  f e a s i b l e  t ime,  with the 

requirement for  which a v i o l a t i o n  i s  shown.

(d) As used in t h i s  s e c t i o n ,  "economic savings" means th a t  sum 

which a person would be required to  expend fo r  the planning,  a c q u l s i -



t i o n ,  s i t i n g ,  c o n s t ru c t io n ,  i n s t a l l a t i o n  and operation of f a c i l i t i e s  

necessary to e f f e c t  compliance with the standard v io l a t e d .

(e)  In addit ion to  l i a b i l i t y  under ( a ) — (d) o f  t h i s  s e c t i o n ,  a 

person who v i o l a t e s  or causes or permits to be v io la te d  a provis ion  of

s e c s .  7*10—750 o f  t h i s  chapter  i s  l i a b l e  to the s t a t e ,  in  a c i v i l

a c t io n ,  brought under se c .  022 of  t h i s  chapter ,  for  the f u l l  amount of 

a c tu a l  damages caused to  the s t a t e  by the v i o l a t i o n ,  inc luding d i r e c t  

and i n d i r e c t  c o s ts  asso c ia te d  with the abatement, containment or 

removal o f  the p o l l u t a n t ,  r e s t o r a t i o n  of  the environment to i t s  former

s t a t e ,  and a l l  i n c id e n ta l  adm in is t ra t iv e  c o s t s .

* Sec.  10. AS 46 .03  i s  amended by adding a new s e c t io n  to read:

Sec.  4 6 . 0 3 .7 6 5 .  INJUNCTIONS. The superior  court has j u r i s ­

d ic t io n  to e n jo in  a v io l a t io n  o f  t h i s  chapter ,  or o f  a re g u la t io n ,  

lawful order of  the department,  or permit or term or condit ion of a 

permit issued under t h i s  chapter .  In ac t ion s  brought under t h i s  

s e c t i o n ,  temporary or preliminary r e l i e f  may be obtained upon a 

showing of  an imminent th r e a t  o f  continued v i o l a t i o n ,  and probable 

success on the m e r i t s ,  without the n e c e ss i ty  o f  demonstrating physica l  

i r r e p a r a b le  harm. The balance of e q u i t i e s  in a c t io n s  under t h i s  

s e c t io n  may a f f e c t  the timing of  compliance,  but not the n e c e s s i ty  of  

compliance within a reasonable period o f  t ime. 

s Sec.  11.  AS 46 .03-790  i s  repealed and re -enac ted  to read:

Sec .  4 6 . 0 3 .7 9 0 .  CRIMINAL PENALTIES, (a)  A person who v i o l a t e s  

or who causes or permits a v io l a t io n  of  a provision o f  t h i s  chapter ,  

or of a r e g u la t io n ,  lawful order of  the department, or permit or term 

or condit ion o f  a permit issued under t h i s  chapter i s  g u i l ty  o f  a 

misdemeanor, and, upon co n v ic t io n ,  s h a l l  be punished by a f ine  of not 

more than $25,000 and co s ts  of  prosecut ion.

(b) A oerson who w i l f u l l y  v i o l a t e s  a provis ion of  t h i s  chapter ,  or
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of a r e g u l a t i o n ,  l a w f u l  o r d e r  of the d e p a r t m e n t ,  o r  p e r m i t  or  t e r m  or 

c o n d i t i o n  of a p e r m i t  i s s u e d  u n d e r  t his c h a p t e r  is g u i l t y  o f  a 

m i s d e m e a n o r ,  and, u p o n  c o n v i c t i o n ,  s h a l l  be p u n i s h e d  by a fin e of not 

m o r e  tha n  $ 2 5 , 0 0 0  a n d  costs of p r o s e c u t i o n ,  or by i m p r i s o n m e n t  f o r  not 

m o r e  tha n  on e  y ear, o r  by b o t h  fine, costs, an d  i m p r i s o n m e n t .

(c )  Each day on which a v i o l a t i o n  described in (a)  or (b) of  

t h i s  s e c t io n  occurs i s  considered a separate  v i o l a t i o n .

(d) A p e r s o n  w h o  fails to p r o v i d e  or f a l s e l y  s t a t e s  i n f o r m a t i o n  

r e q u i r e d  u n d e r  sec .  755 of this c h a p t e r  is g u i l t y  of a m i s d e m e a n o r ,  

and, u p o n  c o n v i c t i o n ,  is p u n i s h a b l e  by a fin e  of not m o r e  t h a n  $ 2 5 , 0 0 0 ,  

or b y  i m p r i s o n m e n t  f o r  not m o r e  t h a n  one year, o r  by both. E a c h  

u n l a w f u l  act c o n s t i t u t e s  a s e p a r a t e  o f f e n s e.

Sec.  12. AS 4 6 . 0 3 . 810(a) i s  amended to  read:

(a) A p e r s o n  is g u i l t y  of c r e a t i n g  or m a i n t a i n i n g  a n u i s a n c e  if

he

(1) places  or deposits  upon a l o t ,  s t r e e t ,  beach, or pre-  

misesj_ or upon[, ]  or anywhere within 200 f e e t  of  a publ ic  highway,

[UNLESS THE HIGHWAY ABUTS UPON TIDAL WATER,] any garbage, o f f a l ,  dead

animals ,  or any other  matter  or th in g ,  which would be obnoxious or 

cause the spread of  d isease  or in any way endanger the hea l th  of  the 

community;

(2)  allows to be placed or deposited upon any premises

owned by him or under h is  contro l  garbage,  o f f a l ,  dead animals ,  or any

other  matter  or thing which would be obnoxious or o ] fe n s iv e  to  the 
publ ic  or which would produce,  aggravate ,  or cause the spread of

d ise ase  or in any way endanger the heal th  of the community.

Sec.  13.  AS *16.03.822 i s  amended to  read:

Sec.  4 6 .0 3 .8 2 2 .  S T R I C T  L I A B I L I T Y  F O R  T H E  D I S C H A R G E  O F  H A Z A R D O U S

S U B S T A N C E S .  To  the e x t e n t  no t  o t h e r w i s e  p r e e m p t e d  by f e d e r a l  law, a



person owning or having c o n t r o l  over a hazardous substance which 

e n te rs  in  or upon the w aters ,  surface  or subsurface lands of the s t a t e  

i s  s t r i c t l y  l i a b l e ,  without regard to  f a u l t ,  fo r  the damages to  persons

or property ,  public  or p r i v a t e ,  caused by the entry .  [ I F  AN ACTION IS

BROUGHT BY THE STATE TO RECOVER DAMAGES FOR OIL POLLUTION, LIABILITY 

IS  LIMITED AS SPECIFIED IN SEC. 760(b) OF THIS CHAPTER.] In an ac t ion  

to  recover  damages, the person i s  r e l ie v e d  from s t r i c t  l i a b i l i t y ,  

without regard to  f a u l t ,  i f  he can prove

(1) that  the hazardous substance to which the damages 

r e l a t e  entered in  or upon the waters,  surface  or subsurface lands of  

the s t a t e  s o le ly  as a r e s u l t  o f

(A) an a c t  of  war,

(B) an I n t e n t i o n a l  ac t  or a neg l ig ent  a c t  of  a th i rd

party ,  other  than a party (or i t s  employees) in  p r i v i t y  o f  co ntrac t

with,  or employed by, the person,

(C) negligence on the part  of  the United S t a t e s  govern­

ment or the S t a t e  of  Alaska, or

(D) an ac t  of  God; and

(2) in r e l a t i o n  to ( 1 ) ( B ) ,  (C) or (D) o f  t h i s  s e c t i o n ,  that 

he discovered the entry o f  the hazardous substance in  or upon the 

waters ,  surface  or subsurface lands of  the s t a t e  and began operat ions  

to contain  and clean up the hazardous substance within a reasonable  

period o f  t ime.

* Sec.  14. AS 46 .03  i s  amended by adding a new s e c t io n  to  read:

Sec.  4 6 .0 3 .8 5 0 .  COMPLIANCE ORDER. (a)  When, In the opinion of 

the department,  a person i s  v i o l a t i n g  or i s  about to  v io l a t e  a pro­

v i s io n  of  t h i s  chapter or a re gu la t io n  or lawful order of  the department , 

or a permit or a term of a permit issued by the department,  the depart ­

ment may n o t i f y  the person of  I t s  determination by personal s e r v ic e  or
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c e r t i f i e d  mai l .  The determination and n o t ic e  do not c o n s t i t u t e  an 

order under se c .  820 of t h i s  chapter .

(b) The r e c i p i e n t  o f  the determination must f i l e  with the depart'  

ment, within the time period s p e c i f i e d  in  the n o t i c e ,  a report  s t a t i n g  

what measures have been and are being taken,  or are proposed to  be 

taken,  to co rre c t  or co ntro l  the condit ions  outlined in the n o t i c e .

( c )  After  the report i s  f i l e d  under (b) o f  t h i s  s e c t io n  or the 

time period s p e c i f i e d  fo r  i t  has e lapsed, the department may i ssu e  a 

compliance order in  conformity with the author i ty  o f  the department 

and the public  p o l icy  declared in se c .  10 of  th i s  chapter .  A copy of 

the compliance order s h a l l  be served personally  or sent by c e r t i f i e d  

mail  to the person a f f e c t e d .  A compliance order i s  e f f e c t i v e  upon 

r e c e i p t .

(d) Within 30 days a f t e r  r e c e i p t ,  the r e c i p i e n t  may request a 

hearing to review the compliance order.  F a i lu re  to  request a hearing 

within 30 days a f t e r  the r e c e ip t  o f a compliance order c o n s t i t u t e s  a 

waiver of  the r e c i p i e n t ' s  r ig h t  o f  review.

(e)  The department s h a l l  hold a hearing within 20 days a f t e r  

r e c e i p t  o f  a request for one under (d) o f  t h i s  s e c t i o n .  After  the 

hearing ,  the department may re s c in d ,  modify or a f f i rm  the compliance 

order .

( f )  The attorney general  s h a l l  seek enforcement of  a compliance 

order .

Sec.  15 .  AS 46 . 03  i s  amended by a d d in g  a new s e c t io n  to  r e a d :

Sec.  4 6 . 0 3 . 8 7 5 .  REMEDIES CUMULATIVE. All remedies provided by 

t h i s  chapter are cumulative,  and the securing of r e l i e f ,  whether i n ­

ju n c t i v e ,  c i v i l  or c r im in a l ,  under a se c t io n  of t h i s  chapter  does not 

estop the s t a t e  from obtain ing r e l i e f  under any other  s e c t io n  o f  t h i s  

chapter.



* Sec.  16. AS ;4 6 .03 -9 0 0 (1 2 )  i s  amended to read:

(12) "o ther  wastes" means garbage,  r e fu s e ,  decayed wood, 

sawdust, shavings ,  bark,  trimmings from logging op era t io n s ,  sand, lime 

c in d e rs ,  ashes ,  o f f a l ,  o i l ,  t a r ,  d y e s tu f f s ,  a c id s ,  chemicals ,  heat from 

cool ing or o ther  o p era t io ns ,  and other substances not sewage or 

i n d u s t r i a l  waste which may cause or tend to cause p o l lu t io n  of the 

waters o f  the s t a t e ;

* Sec .  17. AS 4 6 .0 3 -9 0 0 (2 0 )  i s  amended to  read:

(20) "standard" means the measure of puri ty  or q u a l i ty  

fo r  a i r ,  water,  and land [WATERS] in r e l a t i o n  to t h e i r  reasonable  and 

necessary use as e s ta b l i s h e d  by the department;

s Sec.  18. AS 4 4 .6 2 .3 3 0  i s  amended by adding a new paragraph to read:

(43) Department of Environmental Conservation,  except to 

the extent  that s e c s ,  360— 400 of th i s  chapter are I n c o n s is t e n t  wif h 

the manner in which proceedings are i n i t i a t e d  under the provisions of 

AS 46 .03 .

* Sec.  19- AS 4 6 . 0 3 . 0 3 0 ( a ) ,  4 6 . 0 3 .1 3 0 ,  4 6 . 0 3 . 2 3 0 ( a ) ,  46 .0 3 .2 4 0  and 

4 6 .0 3 .7 5 0 (d )  are repealed.
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I n t r o d u c e d :  2 / 6 / 7 6
R e f e r r e d :  R e s o u r c e s

BY THE RULES COMMITTEE BY
IN THE SENATE REQUEST OF THE GOVERNOR

SPONSOR SUBSTITUTE FOR SENATE BILL NO. 267 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINTH LEGISLATURE -  SECOND SESSION 

A BILL

For an Act e n t i t l e d :  "An Act r e l a t i n g  to the Department of  Environmental

Conservation."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Se c t io n  1.  AS 4 6 . 0 3 . 0 2 0 ( 1 0 ) (C) i s  amended to read:

(C) pro te c t ion  of public water supplies by e s t a b l i s h ­

ing minimum drinking water standards,  and [SETTING] standards fo r  

the c o n s t ru c t io n ,  improvement, and maintenance of public water 

supply systems;

* Sec.  2. AS 4 6 . 0 3 .0 3 0 (b )  i s  amended to read:

(b) The department may grant [PAY] to a m u n ic ip a l i ty ,  as funds

are  a v a i l a b l e ,  up to the l e s s e r  o f 50. [25 ]  per cent or the e l i g i b l e

[ESTIMATED] cost or 50 per cent of the e l i g i b l e  [ESTIMATED] co s t  not 

f inanced [BORNE] by the fe d era l  government, [ I F  THERE IS  FEDERAL 

ASSISTANCE,] for  [OF] public water supply, treatment and d i s t r i b u t i o n  

systems and publ ic  sev/age c o l l e c t i o n ,  treatment and discharge  f a c i l i t i e s  

for  which co nstru ct io n  has not commenced on or  bef ore the e f f e c t i v e  date 

o f  t h i s  Act [SYSTEMS, INCLUDING COLLECTION AND IMPOUNDING FACILITIES,

AND OF THOSE PORTIONS OF SEWERAGE SYSTEMS NOT COVERED BY (a) OF THIS

SECTION]. The e l i g i b l e  [ESTIMATED] co s t  of  a project- or port ions  of a

p r o je c t  [ANY PART OF A SYSTEM] w i l l  be as determined by the fe d era l  

agency granting [WHICH GIVES] the most monetary a s s i s t a n c e  [OR, IF 

NONE, BY THE DEPARTMENT]. On p r o je c t s  or portions  of  p r o j e c t s ,  fo r  whic i 

f e d e ra l  p a r t i c i p a t i o n  i s  not a v a i l a b l e ,  e l i g i b l e  c o s ts  w i l l  be d e t e r ­

mined by the department. P r o je c t s  [SYSTEMS] sha l l  be constructed
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in accordance with [ACCORDING TO] plans and s p e c i f i c a t i o n s  approved by 

[THE FEDERAL AGENCY WHICH GIVES THE MOST MONETARY ASSISTANCE OR, IF 

NONE, BY] the department.

* Sec.  3.  AS *46.03 .100 (a )  i s  amended to  read:

(a)  A person who conducts an [A COMMERCIAL OR INDUSTRIAL] opera­

t io n  which r e s u l t s  in the disposal  o f  so l id  or l iquid  waste m ater ia l  

or heated process or cool ing water in to  the waters or onto the land of  

the s t a t e  must procure a permit from the department before  disposing 

o f  the waste m a ter ia l  or water . The permit must be obtained for 

d i r e c t  d isp osa l  and f o r  disposal  into  p u b l ic ly  operated sewerage 

system s.

* Sec .  'I. AS '46 . 03 . 110(a)  Is  amended to  read:

(a)  An a p p l ic a t io n  fo r  a permit s h a l l  be made on forms prescr ibed 

by the department or on forms prescr ibed by the United S t a t e s  Environ­

mental P rotec t io n  Agency and s h a l l  contain  the name and address of  the 

a p p l i c a n t ,  a d e s c r ip t io n  of  h is  o perat ions ,  the quant ity  and type of 

waste m ater ia l  sought to be disposed o f ,  the proposed method o f  disposal 

and any other information considered necessary by the department. 

Applicat ion fo r  permit s h a l l  be made a t  l e a s t  60 days before  commence­

ment o f  a proposed discharge.

* Sec .  5. AS '46. 03 . 110 i s  amended by adding a new subsection to read:

(e)  I f  the department has c e r t i f i e d  a National P ol lu tant  Discharge 

Elim inat ion  System permit under se c .  '101 of the Federal  Water Pol lut ion  

Control Act Amendments of 1972 (33 U.S.C. Sec .  13*41), and the United 

S t a t e s  Environmental Protect ion  Agency has issued that permit to  a 

person, the department may waive the requirements of t h i s  s e c t i o n ,  and 

adopt the f e d era l  permit as the permit required under se c .  100 of  t h i s  

ch apter .

* Sec .  6.  AS '46 .03 . l80  i s  amended to  read:
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Sec.  4 6 . 0 3 .1 8 0 .  CONFIDENTIALITY OF RECORDS. Records and Informa­

t ion  other than emission data  in the possession o f  the department 

which r e l a t e  to production or s a le s  f ig u re s  or to  processes  or produc­

t io n  techniques of  the owner or operator  of an a i r  contaminant source 

are considered c o n f i d e n t i a l  records o f  the department a f t e r  a p p l ic a t io n  

by the party and c e r t i f i c a t i o n  th a t  t h e i r  public  d is c lo s u r e  would tend 

to adversely  a f f e c t  his  competi tive  p o s i t i o n .

* Sec.  7.  AS 4 6 .0 3 .7 2 0  i s  amended to read:

Sec .  4 6 .0 3 -7 2 0 .  CONSTRUCTION AND OPERATION OF CERTAIN FACILITIES 

PROHIBITED. (a) No person may c o n s t r u c t ,  extend, i n s t a l l  or operate 

a .sewerage [SEWAGE] system or  treatment works, or any part o f  a 

sewerage [SEWAGE] system or treatment works, u n t i l  plans for  i t  are  

submitted to  the department fo r  r e v ie w [ , ]  and the department approves 

them in  v/rlting and is su es  a w r i t ten  permit.  [THE DEPARTMENT MAY 

WAIVE THE REQUIREMENT THAT PLANS BE SUBMITTED TO I T . ]

(b) No person may c o n s t r u c t ,  extend, i n s t a l l  or operate a public 

water supply system, or any part of  a public  water supply system, i f  

the system has a t  l e a s t  15 s e r v ic e  connect ions or r e g u la r ly  serves  at  

l e a s t  25 in d iv id u a ls ,  u n t i l  plans f o r  i t  are  submitted to the depart­

ment for  review and the department approves them in w r i t ing .

( c) The department may waive the requirements of t h i s  s e c t i o n .

* Sec .  8.  AS 46.03  i s  amended by adding a new s e c t io n  to read:

Sec .  4 6 . 0 3 .7 5 5 .  DISCHARGE REPORTING. (a)  A person in charge of 

a f a c i l i t y ,  operat ion or v e s s e l ,  as soon as he has knowledge o f  any 

discharge from the f a c i l i t y ,  operat ion or v esse l  in  v i o l a t i o n  o f  se cs .  

740 or 750 o f  t h i s  chapter ,  s h a l l  immediately n o t i f y  the department of 

the d ischarge .

(b) Notwithstanding (a)  of  t h i s  s e c t i o n ,  the department may 

e n te r  in to  a w r i t te n  agreement with a person for  the per iodic  re p or t ing
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of  minor discharges other than in to  the waters o f  the s t a t e .

* Sec.  9. AS 4 6 .0 3 .7 6 0  i s  repealed and re -enacted  to  read:

Sec.  4 6 .0 3 .7 6 0 .  CIVIL ACTION FOR POLLUTION; DAMAGES. (a)  A 

person who v i o l a t e s  or causes or permits to be v io la ted  a provis ion  of 

t h i s  chapter or a r e g u la t io n ,  a lawful order of the department,  or a 

permit or term or condit io n o f  a permit issued under t h i s  chapter  i s  

l i a b l e ,  in  a c i v i l  a c t i o n ,  to the s t a t e  fo r  a sum to be assessed by 

the court o f  not l e s s  than $500, nor more than $100,000 fo r  the i n i t i a l  

v i o l a t i o n ,  nor more than $5,000 fo r  each day t h e r e a f t e r  on which the 

v i o l a t i o n  cont inues ,  and which s h a l l  r e f l e c t ,  where a p p l ic a b le :

(1)  reasonable  compensation in the nature of  l iq u id ate d  

damages fo r  any adverse environmental e f f e c t s  caused by the v i o l a t i o n ,  

which s h a l l  be determined by the court according to  the t o x i c i t y ,  de- 

g r a d a b i l i t y  and d is p e r s a l  c h a r a c t e r i s t i c s  o f  the substance discharged, 

the s e n s i t i v i t y  of the r e c e iv in g  environment, and the degree to  which 

the discharge degrades e x i s t i n g  environmental q u a l i t y ;

(2) reasonable  c o s ts  Incurred by the s t a t e  in d e t e c t io n ,  

i n v e s t i g a t i o n ,  and attempted c o r r e c t io n  of  the v i o l a t i o n ;  and

(3)  the economic savings r e a l iz e d  by the person in not 

complying with the requirement fo r  which a v i o l a t i o n  i s  charged.

(b) Actions under t h i s  s e c t io n  may not be used fo r  punit ive  

purposes,  and sums assessed by the court must be compensatory and 

remedial in nature .

(o) The co u r t ,  upon motion of  the department or upon i t s  own 

motion, may defer  assessment o f  a l l  or part  of  that  portion o f  the sum 

imposed upon a person under ( a ) ( 3 )  of  t h i s  se c t io n  conditioned upon 

the person complying, within the sh o r te s t  f e a s i b l e  t ime, with the 

requirement fo r  which a v i o l a t i o n  i s  shown.

(d) As used in  t h i s  s e c t i o n ,  "economic savings"  means that sum 
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w h ic h  a  p e r s o n  w ou ld  be r e q u i r e d  to  e x p en d  f o r  t h e  p l a n n i n g ,  a c q u i s i ­

t i o n ,  s i t i n g ,  c o n s t r u c t i o n ,  I n s t a l l a t i o n  a n d  o p e r a t i o n  o f  f a c i l i t i e s  

n e c e s s a r y  t o  e f f e c t  c o m p l i a n c e  w i t h  t h e  s t a n d a r d  v i o l a t e d .

( e )  I n  a d d i t i o n  to  l i a b i l i t y  u n d e r  ( a ) — (d )  o f  t h i s  s e c t i o n ,  a  

p e r s o n  who v i o l a t e s  o r  c a u s e s  o r  p e r m i t s  to  be v i o l a t e d  a  p r o v i s i o n  o f  

s e c s .  7 4 0 — 750 o f  t h i s  c h a p t e r  i s  l i a b l e  t o  t h e  s t a t e ,  i n  a  c i v i l  

a c t i o n ,  b r o u g h t  u n d e r  s e c .  8 2 2  o f  t h i s  c h a p t e r ,  "o r  t h e  f u l l  am ount o f  

a c t u a l  d am a ge s  c a u s e d  t o  t h e  s t a t e  b y  t h e  v i o l a t i o n ,  i n c l u d i n g  d i r e c t  

a n d  i n d i r e c t  c o s t s  a s s o c i a t e d  w i t h  t h e  a b a t e m e n t ,  c o n t a i n m e n t  or 

r e m o v a l  o f  t h e  p o l l u t a n t ,  r e s t o r a t i o n  o f  t h e  e n v i r o n m e n t  to  i t s  former- 

s t a t e ,  a n d  a l l  i n c i d e n t a l  a d m i n i s t r a t i v e  c o s t s .

* S e c ,  1 0 .  AS 4 6 .0 3  i s  am ended by  a d d i n g  a  new s e c t i o i .  to  r e a d :

S e c .  4 6 . 0 3 . 7 6 5 .  INJUNCTIONS. The s u p e r i o r  c o u r t  h a s  j u r i s ­

d i c t i o n  to  e n j o i n  a  v i o l a t i o n  o f  t h i s  c h a p t e r ,  o r  o f  a  r e g u l a t i o n ,  

l a w f u l  o r d e r  o f  t h e  d e p a r t m e n t ,  o r  p e r m i t  o r  te rm  or  c o n d i t i o n  o f  a 

p e r m i t  i s s u e d  u n d e r  t h i s  c h a p t e r .  I n  a c t i o n s  b r o u g h t  u n d e r  t h i s  

s e c t i o n ,  t e m p o r a r y  o r  p r e l i m i n a r y  r e l i e f  may be o b t a i n e d  upon a 

s h o w in g  o f  a n  im m in e n t  t h r e a t  o f  c o n t i n u e d  v i o l a t i o n ,  a n d  p r o b a b l e  

s u c c e s s  on t h e  m e r i t s ,  w i t h o u t  t h e  n e c e s s i t y  o f  d e m o n s t r a t i n g  p h y s i c a l  

i r r e p a r a b l e  h a rm . The b a l a n c e  o f  e q u i t i e s  i n  a c t i o n s  u n d e r  t h i s  

s e c t i o n  may a f f e c t  t h e  t i m i n g  o f  c o m p l i a n c e ,  b u t  n o t  th e  n e c e s s i t y  o f  

c o m p l i a n c e  w i t h i n  a  r e a s o n a b l e  p e r io d  o f  t im e .

* S e c .  1 1 .  AS 4 6 . 0 3 . 7 9 0  i s  r e p e a l e d  a n d  r e - e n a c t e d  to  r e a d :

S e c .  4 6 . 0 3 . 7 9 0 .  CRIMINAL PEN A LT IES . ( a )  A p e r s o n  who v i o l a t e s  

o r  who c a u s e s  o r  p e r m i t s  a  v i o l a t i o n  o f  a  p r o v i s i o n  o f  t h i s  c h a p t e r ,  

o r  o f  a  r e g u l a t i o n ,  l a w f u l  o r d e r  o f  t h e  d e p a r t m e n t ,  o r  p e r m i t  o r  term  

o r  c o n d i t i o n  o f  a p e r m i t  i s s u e d  u n d e r  t h i s  c h a p t e r  i s  g u i l t y  o f  a  

m is d e m e a n o r ,  a n d ,  upon  c o n v i c t i o n ,  s h a l l  be  p u n i s h e d  by a  f i n e  o f  n o t  

more t h a n  $ 2 5 ,0 0 0  a n d  c o s t s  o f  p r o s e c u t i o n .
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( b )  A p e r s o n  who w i l f u l l y  v i o l a t e s  a  p r o v i s i o n  o f  t h i s  c h a p t e r ,  

o r  o f  a  r e g u l a t i o n ,  l a w f u l  o r d e r  o f  t h e  d e p a r t m e n t ,  o r  p e r m i t  o r  term  

or  c o n d i t i o n  o f  a  p e r m i t  i s s u e d  u n d e r  t h i s  c h a p t e r  i s  g u i l t y  o f  a 

m is d e m e a n o r ,  a n d ,  upon c o n v i c t i o n ,  s h a l l  be p u n i s h e d  by  a f i n e  o f  no t 

more t h a n  $ 2 5 ,0 0 0  and  c o s t s  o f  p r o s e c u t i o n ,  o r  by  im p r i s o n m e n t  f o r  no t  

more t h a n  one y e a r ,  o r  by  b o th  f i n e ,  c o s t s ,  and  im p r i s o n m e n t .

( c )  E a c h  d a y  on w h ic h  a  v i o l a t i o n  d e s c r i b e d  i n  ( a )  o r  ( b )  o f  

t h i s  s e c t i o n  o c c u r s  i s  c o n s i d e r e d  a  s e p a r a t e  v i o l a t i o n .

(d )  A p e r s o n  who f a i l s  to  p r o v i d e  o r  f a l s e l y  s t a t e s  i n f o r m a t i o n  

r e q u i r e d  u n d e r  s e c .  755 o f  t h i s  c h a p t e r  i s  g u i l t y  o f  a  m is d e m e a n o r ,  

a n d ,  upon c o n v i c t i o n ,  i s  p u n i s h a b l e  b y  a  f i n e  o f  n o t  more t h a n  $ 2 5 , 0 0 0 ,  

o r  by  im p r i s o n m e n t  f o r  n o t  more t h a n  one y e a r ,  o r  b y  b o t h .  E a c h  

u n l a w f u l  a c t  c o n s t i t u t e s  a  s e p a r a t e  o f f e n s e .

# S e c .  1 2 .  AS A 6 .0 3 . 8 1 0 ( a )  i s  am ended to  r e a d :

( a )  A p e r s o n  i s  g u i l t y  o f  c r e a t i n g  or  m a i n t a i n i n g  a  n u i s a n c e  i f

he

(1 )  p l a c e s  or  d e p o s i t s  upon a  l o t ,  s t r e e t ,  b e a c h ,  o r  n r e -  

m l s e s ^  o r  u p o n [ , ]  o r  a n yw h e re  w i t h i n  200 f e e t  o f  a  p u b l i c  h i g h w a y ,

[UNLESS THE HIGHWAY ABUTS UPON TIDAL WATER,] a n y  g a r b a g e ,  o f f a l ,  d e ad

a n i m a l s ,  o r  a n y  o t h e r  m a t t e r  or  t h i n g ,  w h ic h  w ou ld  be o b n o x io u s  or  

c a u s e  t h e  s p r e a d  o f  d i s e a s e  o r  I n  a n y  way e n d a n g e r  t h e  h e a l t h  o f  th e  

co m m u n it y ;

( 2 )  a l l o w s  to  be p l a c e d  o r  d e p o s i t e d  upon  a n y  p r e m is e s  

owned by  h im  o r  u n d e r  h i s  c o n t r o l  g a r b a g e ,  o f f a l ,  d e ad  a n i m a l s ,  o r  a n y  

o t h e r  m a t t e r  o r  t h i n g  w h ic h  w ou ld  be o b n o x io u s  or  o f f e n s i v e  to  t h e  

p u b l i c  o r  w h ic h  w ou ld  p r o d u c e ,  a g g r a v a t e ,  o r  c a u s e  t h e  s p r e a d  o f  

d i s e a s e  o r  i n  a n y  way e n d a n g e r  t h e  h e a l t h  o f  t h e  c o m m u n it y .

* S e c .  1 3 .  AS ^ 6 . 0 3 . 8 2 2  i s  am ended to  r e a d :

S e c .  * 1 6 .0 3 .8 2 2 .  STRICT L IA B IL IT Y  FOR THE DISCHARGE OF HAZARDOUS
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SUBSTANCES. To the extent not otherwise preempted by federa l  law, a 

person owning or having co n tro l  over a hazardous substance which 

e n te rs  in or upon the waters* surface  or subsurface lands of the s t a t e  

i s  s t r i c t l y  l i a b l e ,  without regard to  f a u l t ,  for  the damages to persons

or property ,  public or p r iv a te ,  caused by the entry .  [ IP  AN ACTION IS

BROUGHT BY THE STATE TO RECOVER DAMAGES FOR OIL POLLUTION, LIABILITY 

IS LIMITED AS SPECIFIED IN SEC. 760(b)  OF THIS CHAPTER.] In an a c t io n  

to recover damages, the person i s  r e l ie v e d  from s t r i c t  l i a b i l i t y ,  

without regard to f a u l t ,  i f  he can prove

(1) that the hazardous substance to which the damages 

r e l a t e  entered in  or upon the waters,  surface  or subsurface lands of 

the s t a t e  s o le ly  as a r e s u l t  of

(A) an a c t  o f  war,

(B) an in t e n t io n a l  a c t  or a negligent a c t  of  a third

party ,  other than a party (or  i t s  employees) in p r iv i t y  o f  contract

with,  or employed by, the person,

(C) negligence on the part  of  the United S t a t e s  govern­

ment or the S t a te  of  Alaska,  or

(D) an a c t  o f  God; and

(2)  in r e l a t i o n  to ( 1 ) ( B ) ,  (C) or (D) of  th i s  s e c t io n ,  that 

he discovered the en^ry of the hazardous substance iri or upon the 

waters,  surface  or subsurface lands o f  the s t a t e  and began operat ions 

to contain and c lean up the hazardous substance within a reasonable  

period o f  t ime.

Sec.  lA. AS A6.03 i s  amended by adding a new s e c t io n  to read:

Sec .  A6.03 .850.  COMPLIANCE ORDER. (a)  When, in the opinion of 

the department,  a person i s  v i o l a t i n g  or i s  about to v i o l a t e  a pro­

v i s io n  of  t h i s  chapter or a re g u la t ion  or lawful order of  the department, 

or a permit or a term of a permit issued by the department,  the depart-



w ent may n o t i f y  t h e  p e r s o n  o f  i t s  d e t e r m i n a t i o n  by  p e r s o n a l  s e r v i c e  or 

c e r t i f i e d  m a i l .  The d e t e r m i n a t i o n  and  n o t i c e  do n o t  c o n s t i t u t e  an  

o r d e r  u n d e r  s e c .  820 o f  t h i s  c h a p t e r .

( b )  The r e c i p i e n t  o f  t h e  d e t e r m i n a t i o n  m us t  f i l e  w i t h  t h e  d e p a r t ­

m e n t ,  w i t h i n  t h e  t im e  p e r io d  s p e c i f i e d  i n  t h e  n o t i c e ,  a  r e p o r t  s t a t i n g  

w hat m e a s u r e s  h a v e  b e e n  a n d  a r e  b e i n g  t a k e n ,  o r  a r e  p ro p o se d  to  be 

t a k e n ,  to  c o r r e c t  o r  c o n t r o l  t h e  c o n d i t i o n s  o u t l i n e d  i n  t h e  n o t i c e .

( c )  A f t e r  t h e  r e p o r t  i s  f i l e d  u n d e r  ( b )  o f  t h i s  s e c t i o n  o r  t h e  

t im e  p e r io d  s p e c i f i e d  f o r  i t  h a s  e l a p s e d ,  t h e  d e p a r tm e n t  may i s s u e  a 

c o m p l i a n c e  o r d e r  i n  c o n f o r m i t y  w i t h  t h e  a u t h o r i t y  o f  t h e  d e p a r tm e n t  

and  t h e  p u b l i c  p o l i c y  d e c l a r e d  i n  s e c .  10 o f  t h i s  c h a p t e r .  A co p y  o f  

t h e  c o m p l i a n c e  o r d e r  s h a l l  be s e r v e d  p e r s o n a l l y  o r  s e n t  by c e r t i f i e d  

m a i l  to  th e  p e r s o n  a f f e c t e d .  A c o m p l i a n c e  o r d e r  i s  e f f e c t i v e  upon 

r e c e i p t .

( d )  W ith in  30 d a y s  a f t e r  r e c e i p t ,  t h e  r e c i p i e n t  may r e q u e s t  a 

h e a r i n g  to  r e v i e w  t h e  c o m p l i a n c e  o r d e r .  F a i l u r e  to  r e q u e s t  a  h e a r i n g  

w i t h i n  30 d a y s  a f t e r  t h e  r e c e i p t  o f  a  c o m p l i a n c e  o r d e r  c o n s t i t u t e s  a 

w a i v e r  o f  t h e  r e c i p i e n t ' s  r i g h t  o f  r e v i e w .

( e )  The d e p a r tm e n t  s h a l l  h o ld  a  h e a r i n g  w i t h i n  20 d a y s  a f t e r  

r e c e i p t  o f  a  r e q u e s t  f o r  one u n d e r  ( d )  o f  t h i s  s e c t i o n .  A f t e r  th e  

h e a r i n g ,  t h e  d e p a r tm e n t  may r e s c i n d ,  m o d i f y  o r  a f f i r m  th e  c o m p l i a n c e  

o r d e r .

( f )  The a t t o r n e y  g e n e r a l  s h a l l  s e e k  e n fo r c e m e n t  o f  a  c o m p l i a n c e  

o r d e r .

* S e c .  15.  AS A6.03 i s  amended by adding a new se c t io n  to read:

S e c .  A6 . 0 3 . 8 7 5 .  REMEDIES CUMULATIVE. A l l  r e m e d ie s  p r o v i d e d  by 

t h i s  c h a p t e r  a r e  c u m u l a t i v e ,  a n d  t h e  s e c u r i n g  o f  r e l i e f ,  w h e th e r  i n ­

j u n c t i v e ,  c i v i l  o r  c r i m i n a l ,  u n d e r  a  s e c t i o n  o f  t h i s  c h a p t e r  d o e s  no t  

e s t o p  t h e  s t a t e  from  o b t a i n i n g  r e l i e f  u n d e r  a n y  o t h e r  s e c t i o n  o f  t h i s

-8-
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chapter.

* S e c .  1 6 .  AS 4 6 . 0 3 . 9 0 0 ( 1 2 )  i s  am ended to  r e a d :

( 1 2 )  " o t h e r  w a s t e s ' '  m eans g a r b a g e ,  r e f u s e ,  d e c a y e d  wood, 

sav.ra u s t ,  s h a v i n g s ,  b a r k ,  t r im m in g s  fro m  l o g g i n g  o p e r a t i o n s ,  s a n d ,  l im e  

c i n d e r s ,  a s h e s ,  o f f a l ,  o i l ,  t a r ,  a y e s t u f f s ,  a c i d s ,  c h e m i c a l s ,  h e a t  fro m  

c o o l i n g  o r  o t h e r  o p e r a t i o n s ,  and  o t h e r  s u b s t a n c e s  no t  sew age  or 

i n d u s t r i a l  w a s t e  w h ic h  may c a u s e  o r  t e n d  to  c a u s e  p o l l u t i o n  o f  t h e  

w a t e r s  o f  t h e  s t a t e ;

s S e c .  1 7 .  AS 4 6 . 0 3 . 9 0 0 ( 2 0 )  i s  am ended to  r e a d :

(2 0 )  " s t a n d a r d "  m eans a  [THE] m e a su re  o f  e n v i r o n m e n t a l  

[PURITY OR] q u a l i t y  [FOR WATERS IN RELATION TO THEIR REASONABLE AND 

NECESSARY USE] a s  e s t a b l i s h e d  b y  t h e  d e p a r t m e n t ;

* S e c .  1 8 .  AS 4 4 . 6 2 .3 3 0  i s  amended by  a d d i n g  a  new p a r a g r a p h  to  r e a d :

(*13) D epar tm en t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n ,  e x c e p t  to  

t h e  e x t e n t  t h a t  s e c s .  360— *100 o f  t h i s  c h a p t e r  a r e  i n c o n s i s t e n t  w i t h  

t h e  m anner  i n  w h ic h  p r o c e e d i n g s  a r e  i n i t i a t e d  u n d e r  t h e  p r o v i s i o n s  o f  

AS *16.03.

* S e c .  1 9 .  AS * 1 6 .0 3 .0 3 0 ( a ) , * 1 6 .0 3 .1 3 0 ,  4 6 . 0 3 . 2 3 0 ( a ) ,  *16.03.2*10 an d  

4 6 . 0 3 . 7 5 0 ( d )  a r e  r e p e a l e d .
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S e c t i o n  2 and S e c t i o n  19. G r ant s and loans for w a t e r  s u p p l y  
and s e w e r a g e  systems.

S e c t i o n  2 s u b s t a n t i a l l y  r e v i s e s  c u r r e n t  law 
r e l a t i n g  to l o c a l  g r a n t s  for w a t e r  s u p p l y  and s e w e r a g e  
s y s t e m  pu rposes. C u r r e n t  ’fed e r a l  law p r e c l u d e s  the p o s s i­
bil i t y  of a s t a t e ' s  a d v a n c i n g  to local g o v e r n m e n t s  the 
a n t i c i p a t e d  f e d e r a l  s h a r e  for p r o j e c t s  on w h i c h  c o n s t r u c t i o n  
c o m m e n c e d  a f t e r  J u l y  1, 1972. S e c t i o n  19 of this b i l l  thus 
r e pea ls S e c t i o n  30(a).

T h e  i m p o r t a n t  p a r t  of the p r o p o s e d  r e v i s i o n  to AS 
4 6 . 0 3 . 0 3 0  is the i n c r e a s e  in state p a r t i c i p a t i o n  to 50 p e r  
cent of the total p r o j e c t  cost or 50 p e r  cent of the non- 
f e d e r a l  share, w h i c h e v e r  is the lesser. This p r o g r a m  
involves s t a t e  f u n d i n g  of p r o j e c t s  w h i c h  o f t e n  are n o t  
e l i g i b l e  for f e d e r a l  f u n d s , p a r t i c u l a r l y  in p u b l i c  w a t e r  
systems, w h i c h  are o f t e n  n e g l e c t e d ,  a n d  p r o j e c t s  w h i c h  can 
r e c e i v e  federal f u n d i n g  are u n d e r t a k e n  instead. In m u c h  of 
Alaska, p u b l i c  w a t e r  s u p p l y  systems are b a d l y  in n e e d  of 
Upgrading, e s p e c i a l l y  they will h a v e  to m e e t  n e w  s t a n d a r d s  
p r o m u l g a t e d  u n d e r  the S a f e  D r i n k i n g  W a t e r  A c t  of 1974. By 
i n c r e a s i n g  the s t ate's s h a r e  in these p r o j e c t s  from the 
p r e s e n t  m a x i m u m  of 25 p e r  cent to 50 p e r  cent, w e  feel that 
m o r e  c o m m u n i t i e s  w i l l  b e  a b l e  to a c q u i r e  b a d l y  n e e d e d  
• f a c i l i t i e s .

S e c t i o n  3. W a s t e  D i s p o s a l  Permits.

T h i s  s e c t i o n  e x pand s the w a s t e  d i s p o s a l  p e r m i t  
j u r i s d i c t i o n  of the d e p a r t m e n t  to any o p e r a t i o n  w h i c h  
results in the d i s p o s a l  o f  w a s t e  m a t e r i a l  into the water.

T h i s  a m e n d m e n t  is n e c e s s a r y  if the state is to 
a ssume j u r i s d i c t i o n  o v e r  the N a t i o n a l  P o l l u t a n t  D i s c h a r g e  
E l i m i n a t i o n  S y s t e m  p e r m i t  process, c u r r e n t l y  b e i n g  a d m i n i s­
tered in the s t a t e  b y  the U. S. E n v i r o n m e n t a l  P r o t e c t i o n  
A g e n c y  under S e c t i o n  402 of the F e d e r a l  W a t e r  P o l l u t i o n  
C o n t r o l  Act a m e n d m e n t s  of 1972 ( F W P C A ) . U n d e r  that section, 
it is c u r r e n t l y  n e c e s s a r y  for a p e r s o n  to o b t a i n  a f e deral 
p e r m i t  from E P A  for a n y  d i s c h a r g e  f r o m  a n y  p o i n t  s o urce into 
the w a t e r  of the state, w h e t h e r  or n o t  the r e c e i v i n g  w a t e r­
bo d y  is n a v i g a b l e .  See U n i t e d  States v. Holland, 378 F.
Supp. 665 (DCMD Fla. 197477“
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U n d e r  S e c t i o n  402(b) of the Act, states m a y  a s s u m e  
c o n t r o l  of the NPDES p e r m i t  p r o g r a m  if the s t a t e  p o s s e s s e s  
w a t e r  q u a l i t y  a u t h o r i t y  at least equal to that p o s s e s s e d  by 
EPA. A  m a j o r i t y  o f  states h a v e  a c q u i r e d  this d e l e g a t i o n ,  
p r e c l u d i n g  the n e e d  for c o n t i n u i n g  e x t e n s i v e  f e d e r a l  i n v o l v e  
m e n t  in s t a t e  w a t e r  q u a l i t y  m a n a g e m e n t .  However,  the S t a t e  
o f  A l a s k a  c a n n o t  a s s u m e  this a u t h o r i t y  at the p r e s e n t  time, 
b e c a u s e  our w a t e r  q u a l i t y  p e r m i t  j u r i s d i c t i o n  is l i m i t e d  to 
c o m m e r c i a l  or i n d u s t r i a l  operations.

■ •

S e c t i o n  7. P l a n  Review.

T h e  d e p a r t m e n t  is c u r r e n t l y  in the p r o c e s s  o f  
d e v e l o p i n g  r e g u l a t i o n s  to i m p l e m e n t  s t a t e  r e s p o n s i b i l i t i e s  
u n d e r  the S a f e  D r i n k i n g  W a t e r  A c t  of 1 9 7 4  ( P . L .  92-523) . In 
o r d e r  to a s s u m e  a u t h o r i t y  for i m p l e m e n t a t i o n  of the S a f e  
D r i n k i n g  W a t e r  A c t  w i t h i n  the State of Alaska, it is n e c e s­
sary that the s t a t e  p o s s e s s  " a d e q u a t e  p r o c e d u r e s  for the 
e n f o r c e m e n t  of . . . state r e g u l a t i o n s "  ( S e ction 1 413(a )(2)) 
This section, b y  w a y  of a n e w  s u b s e c t i o n  (b) to AS 4 6 . 0 3 . 7 2 0  
p r o v i d e s  for the r e v i e w  of p l a n s  for l a r g e r  p u b l i c  w a te r  
s u p p l y  s y s t e m s  i n  o r d e r  to a d e q u a t e l y  i n s u r e  that t hese  
s y ste ms w i l l  b e  c o n s t r u c t e d  and o p e r a t e d  in c o n f o r m i t y  w i t h

c v p  rptnil a ti ons ." “ _ - - - ^

S e c t i o n  9, S e c t i o n  11, S e c t i o n  13. P o l l u t i o n  E n f o r c e m e n t .

1. T h e  d e p a r t m e n t  c u r r e n t l y  p o s s e s s e s  n o  "civil 
" o p t ion" for e n f o r c e m e n t  of a n y t h i n g  b u t  oil s p ills (unless 
the d e p a r t m e n t  sues for costs of r e s t o r a t i o n  u n d e r  S e c t i o n  
7 8 0 - - a  p r o v i s i o n  w h i c h  often is n o t  relev a n t ) .  Thus, p a r ­
tic u l a r l y  in air p o l l u t i o n  or s e w e r a g e  d i s p o s a l  m a t t e r s , the 
d e p a r t m e n t  m u s t  e i t h e r  p r o c e e d  crimi n a l l y ,  or s i m p l y  d r o p  
the matter. It s h o u l d  b e  n o t e d  that a c i v i l  r e m e d y  is 
n e c e s s a r y  to a s s u m e  f e d e r a l  p e r m i t  aut hority. E n v i r o n m e n t a l  
e n f o r c e m e n t  is, to a large degree, e i t h e r  c o m p e n s a t o r y  or 
r e m e d i a l  in n a t u r e - - t h a t  is, the p u n i s h i n g  of a c u l p a b l e  
i n d i v i d u a l  is o f t e n  o n l y  t a n g e n t i a l  to the m a i n  p u r p o s e s  of 
an e n v i r o n m e n t a l  e n f o r c e m e n t  agency. T h e  m a i n  c o n c e r n  is 
p r e v e n t i n g  or r e m e d y i n g  damage..

R e v i s e d  AS '46.03.760 e s t a b l i s h e s  a c i v i l  o p t i o n  
for the full r a n g e  of v i o l a t i o n s  c u r r e n t l y  c o v e r e d  o n l y  by 
the c r i m i n a l  p r o v i s i o n s  of AS 4 6. 03.790. We b e l i e v e  the 
e x i s t e n c e  of this civil o p t i o n  w i l l  at o n c e  g r e a t l y  i n c r e a s e  
b o t h  the f a i r n e s s  and e f f e c t i v e n e s s  of the d e p a r t m e n t ' s  
e n f o r c e m e n t  funct i o n s .
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T h e  '"normal” r e s p o n s e  to the n e e d  for a c i v i l 
o p t i o n  in e n v i r o n m e n t a l  e n f o r c e m e n t  has b e e n  the c r e a t i o n  of 
c ivil p e n a l t i e s .  T h e  p r o b l e m  w i t h  this a p p r o a c h  is that 
some, c o u r t s  m a y  v i e w  this as an a t t e m p t  to p e n a l i z e  or 
p u n i s h  a d e f e n d a n t  w i t h o u t  a f f o r d i n g  h i m  the n o r m a l  r a n g e  of 
r ights g i v e n  to a c r i m i n a l  defendant, i.e., p r i v i l e g e  
a g a i n s t  s e l f - i n c r i m i n a t i o n ,  jury trial, etc. See K e n n e d y  v. 
M e n d o z a - M a r t i n e z , 372 U.S. 144 (1963). As a m a t t e r  of b o t h  
p o l i c y  and law, the a r g u m e n t  has some merit.

A c c o r d i n g l y ,  the p r o p o s e d  r e v i s i o n  of S e c t i o n  760 
has b e e n  w r i t t e n  in a m a n n e r  w h i c h  frames the civil a s s e s s -  • 
m e n t  to r e c o g n i z e  the two p r i m a r y  goals of e n v i r o n m e n t a l  
e n f o r c e m e n t - - t h a t  is, c o m p e n s a t i o n  a n d  correction.

2. C u r r e n t  oil spill l i a b i l i t y  p r o v i s i o n s  a r e  
d e f i c i e n t  in m a n y  res pects. U n d e r  c u r r e n t  A S  4 6 . 0 3 . 8 2 2 ,  a 
p r i v a t e  p a r t y  or a g o v e r n m e n t a l  a g e n c y  o t h e r  than the st ate 
is e n t i t l e d  the full compen s a t i o n ,  b a s e d  on s trict l i a b i l i t y  
for all a c t u a l  d a m a g e s  c a u s e d  b y  an o il spill. H o w ever, the 
a v a i l a b i l i t y  of s t r i c t  l i a b i l i t y  c o m p e n s a t i o n  to the state 
is l i m i t e d  b y  the p r o v i s i o n s  of c u r r e n t  7 6 0 ( b ) , w h i c h  p laces  
an u p p e r  l i m i t  o n  stat e c o m p e n s a t i o n  of $100,000.

R e q u i r i n g  the s t a t e  (and the state alone) to p r o v e  
n e g l i g e n c e  to o b t a i n  full  r e c o v e r y  foi a c t u a l  d a mages flies 
in the f a c e  o f  j u d i c i a l  and l e g i s l a t i v e  o p i n i o n  that- the 
h a n d l i n g  o f  o i l  is a h a z a r d o u s  u n d e r t a k i n g ,  for w h i c h  the 
h a n d l e r s  s h o u l d  b e  s t r i c t l y  liable in the event of injury.
T h e  A l a s k a  L e g i s l a t u r e  h a s  r e c o g n i z e d  this in S e c t i o n  822 
and has a c c o r d i n g l y  g r a n t e d  u n l i m i t e d  r e c o v e r y  for a c t u a l  
d a mages b a s e d  on s t r i c t  l i a b i l i t y  to a n y  person, e x c e p t  the 
state. In S e c t i o n  13 of this bill, r e v i s i o n s  to S e c t i o n  822 
r e m o v e  this d i s t i n c t i o n ,  and p ermit the state to r e c o v e r  for 
all a c t u a l  d a m a g e s  c a u s e d  to it by a n  oil p o l l u t i o n  incident.

S e c t i o n  10. I n j u n c t i o n s .

C u r r e n t l y  T i t l e  46 does n o t  c o n f e r  u p o n  the 
d e p a r t m e n t  the p o w e r  to s e e k  an i n j u n c t i o n  for v i o l a t i o n s  of 
its standa rds. T h i s  p o w e r  is n e c e s s a r y  to a s su me f e d e r a l  
p e r m i t  j u r i s d i c t i o n .  A b s e n t  a ‘spe c i f i c  s t a t u t o r y  p r o v i s i o n  
a u t h o r i z i n g  s u c h  suits, the courts w i l l  n o t  e njoin the 
v i o l a t i o n  o f  a s t a t u t e  or r e g u l a t i o n  as such. Thus, e x c e p t  
in cases w h e r e  an a c t u a l  " p u b l i c  n u i s a n c e "  can be d e m o n s t r a t e d ,  
the d e p a r t m e n t ' s  a u t h o r i t y  to see k i m m e d i a t e  e f f e c t i v e  
r e m e d i a l  a c t i o n  m a y  be e x t r e m e l y  limited.

>
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A t  c o m m o n  law, in o r d e r  to o b t a i n  a p r e l i m i n a r y  
i n j u n c t i o n ,  it w a s  n e c e s s a r y  for the p l a i n t i f f  to d e m o n­
str a t e  that p h y s i c a l  i r r e p a r a b l e  h a r m  w o u l d  be c a u s e d  to h i m  
b y  a f a i l u r e  to g rant the p r e l i m i n a r y  relief. T h e r e  has 
e m e r g e d  a j u d i c i a l  r e s p o n s e  toward  this problem. P a r t i c u­
lar l y  in f e d e r a l  courts, it is o ften  n o t  n e c e s s a r y  to 
d e m o n s t r a t e  p h y s i c a l  i r r e p a r a b l e  h a r m  w h e n  s e e k i n g  an i n­
j u n c t i o n  a g a i n s t  a v i o l a t i o n  of a p u b l i c  w e l f a r e  s t a t u t e - -  
such as e n v i r o n m e n t a l  legislation. See Jones v. D i s t r i c t  of 
C o l u m b i a  R e d e v e l o p m e n t  Ap.ency, 499 F . 2 d  502, 512 (CADC 
1974); E n v i r o n m e n t a l  D e f e n s e  Fund v. TVA, 468 F . 2 d  1164,
1184 (CA6 1 9 7 2 7 7  L a t h a n  v. V o l n e , 455 F ; 2 d  111 (CA9 1971)-. 
S e c t i o n  765 m i r r o r s  this j u d i c i a l  philo s o p h y .

M o r e o v e r ,  S e c t i o n  765 m i r r o r s  c u r r e n t  j u d i c i a l  
a t t i t u d e s  t o w a r d  the b a l a n c i n g  of e q u i t i e s  in e n v i r o n m e n t a l  
actions, as a r t i c u l a t e d  in U n i t e d  States v. R e s e r v e  M i n i n g  
C o . , 514 F. 2d 492. T h e  co urt in that cas e h e l d  that the 
b a l a n c i n g  of e q u i t i e s  in e n v i r o n m e n t a l  e n f o r c e m e n t  a c t i o n s  
w o u l d  b e  r e l e v a n t  in d e t e r m i n i n g  the t i m i n g  of com pli a n c e ,  
b u t  n o t  in t h e  u l t i m a t e  n e c e s s i t y  of c o m p l y i n g  w i t h i n  a 
r e a s o n a b l e  time.

S e c t i o n  14. C o m p l i a n c e  Order.

r n t *  » .  »  - ___________ *1   i  •  r .  .  1  r  r  .  •
■Lilt-  i i d l i u e  U I U t J L  X l i  U 1  L U L L  L H C  U i O S  U  B l i C C C j L V S

s i n g l e  m e a n s  o f  e n f o r c i n g  e n v i r o n m e n t a l  q u a l i t y  standar ds.
It is e f f e c t i v e  and expe di t i o u s ,  and does n o t  n e c e s s a r i l y  
r e q u i r e  e x p e n s i v e  and t i m e - c o n s u m i n g  l i t i g a t i o n  on the p a r t  
of e i t h e r  the d e p a r t m e n t  or the p e r s o n  on w h o m  the c o m p l i­
a n c e  o rder is served. Its v e r y  i n f o r m a l i t y  m a k e s  it a 
u s e f u l  tool to the d e p a r t m e n t  and an i m p o r t a n t  a l t e r n a t i v e  
to f o r m a l  j u d i c i a l  action. S e c t i o n  14 e x pa nds the o r d e r  
p r o c e d u r e  b e y o n d  w a t e r  q u a l i t y  matters.

S e c t i o n  19. R e p e a l e r s .

A S  4 6 . 0 3 . 2 3 0 ( a )  is repealed. T h i s  w a s  n ot i n c l u d e d  
in o r i g i n a l  S B  267. P r e s e n t l y ,  the state funds local air 
p o l l u t i o n  c o n t r o l  a u t h o r i t i e s  u n d e r  two s t a t u t e s - - A S  43.18- 
.010(a)(3), s t a t e  aid to local g o v e r n m e n t s ,  and AS 4 6 . 0 3 . 2 3 0 ( a ) ,  
state a n d  f e d e r a l  aid. T h e  T i t l e  43 p r o v i s i o n  p r o v i d e s  for 
$2.00 per c a p i t a  to cities and b o r o u g h s  for b o t h  air and 
w a t e r  p o l l u t i o n  c o n t r o l  facilities. T h e  T i t l e  46 p r o v i s i o n  
c u r r e n t l y  p r o v i d e s  that l o c a l i t i e s  are e n t i t l e d  to a b l o c k  g rant 
T h e  a m o u n t  o f  m o n e y  a p p r o p r i a t e d  b y  the l e g i s l a t u r e  for AS 
4 6 . 0 3 . 2 3 0 ( a )  pui-poses lias r e p r e s e n t e d  o n l y  a t o k e n  c o n t r i b u­
tion (total $25,000) c o m p a r e d  w i t h  the total b u d g e t s  o f  the

*
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three b o r o u g h s  that p r e s e n t l y  h a v e  air p o l l u t i o n  c o n t r o l  
authority. T h e  costs of a d m i n i s t e r i n g  t hese two f u n d i n g  
p r o g r a m s  are a l s o  dupli c a t i v e ,  as e s s e n t i a l l y  the same 
in f o r m a t i o n  m u s t  b e  r e g e n e r a t e d  for e a c h  a p p l ication.

B e c a u s e  the l e g i s l a t u r e  is c u r r e n t l y  u n d e r t a k i n g  a 
c o m p r e h e n s i v e  r e v i e w  of the state 's r e v e n u e - s h a r i n g  l a w s , 
the a d m i n i s t r a t i o n  b e l i e v e s  that the e s t a b l i s h i n g  of a d e q u a t e  
levels of air a n d  w a t e r  p o l l u t i o n  c o n t r o l  f u n d i n g  s h o u l d  be 
a n a l y z e d  in the c o n t e x t  of that debate. H o w e v e r ,  SSSB 267 
does take the m a t t e r  h a l fwa y, b y  r e m o v i n g  the u n n e c e s s a r y  
d u p l i c a t i o n  o f  p r o g r a m s  b y  r e p e a l i n g  c u r r e n t  s u b s e c t i o n  (a) 
of S e c t i o n  230, and m a k i n g  s u b s e c t i o n  (b) the full text of 
that section. T h e  r e l a t e d  AS 4 6 . 0 3 . 2 4 0  is l i k e w i s e  repe aled.
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Introduced: 3/i ‘i/75
Referred: Resources

BY THE RULES COMMITTEE EY
IN THE SENATE REQUEST OF THE GOVERNOR

SENATE B I L L  NO. 26 ?

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINTH LEGISLATURE -  F IR S T  SESSION 

A B I L L

F o r  a n  A ct  e n t i t l e d :  "Ari Act r e l a t i n g  t.o t h e  D e p a r tm e n t  o f  E n v i r o n m e n t a l

Conservation. "

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  I .  AS *16 .03 -100  i s  am ended to  r e a d :

S e c .  * 1 6 .0 3 .1 0 0 .  WASTE DISCHARGE [D ISPO SA L] PERM IT . ( a )  A 

p e r s o n  who c o n d u c t s  a n  [A COMMERCIAL OR INDUSTRIAL] o p e r a t i o n  w h ic h  

r e s u l t s  i n  t h e  d i s c h a r g e  [D ISPO SAL] o f  s o l i d  o r  l i q u i d  w a s t e  m a t e r i a l  

o r  h e a t e d  p r o c e s s  o r  c o o l i n g  w a te r  i n t o  t h e  w a t e r s  o r  o n to  t h e  l a n d  

o f  t h e  s t a t e  m ust  p r o c u r e  a  p e r m i t  from  t h e  d e p a r tm e n t  b e fo r e  d l r . c h a r g l n f

[DISPOSING OF] t h e  w a s t e  m a t e r i a l  o r  w a t e r . The p e r m i t  m us t  be o b t a i n e d  

f o r  d i r e c t  d i s c h a r g e  [D ISPO SAL] and  f o r  d i s c h a r g e  [D ISPO SAL] i n t o  

p u b l i c l y  o p e r a t e d  s e w e r a g e  s y s t e m s .  The d e p a r tm e n t  may w a i v e  t h e  

r e q u i r e m e n t s  o f  t h i s  s e c t i o n  t h a t  a  p e r m i t  be  o b t a i n e d .

( b )  T h i s  s e c t i o n  d o e s  n o t  a p p l y  to  a  p e r s o n  d i s c h a r g i n g  o n l y  

d o m e s t ic  se w age  i n t o  a  s e w e r a g e  s y s t e m .

* S e c .  2 .  AS * 1 6 .0 3 .1 1 0 ( a )  i s  am ended to  r e a d :

S e c .  * 16 .03 - 1 1 0 ( a )  . WASTE DISCHARGE [D ISPO SA L] PERMIT PROCEDURE.

( a )  An a p p l i c a t i o n  f o r  a  p e r m i t  s h a l l  be made on fo r m s  p r e s c r i b e d  by 

t h e  d e p a r tm e n t  o r  on fo r m s  p r e s c r i b e d  b y  t h e  f e d e r a l  E n v i r o n m e n t a l  

P r o t e c t i o n  A gency  and  s h a l l  c o n t a i n  t h e  name and  a d d r e s s  o f  t h e  a p p l i c a n t  

a  d e s c r i p t i o n  o f  h i s  o p e r a t i o n s ,  t h e  q u a n t i t y  an d  t y p e  o f  w a s te  m a t e r i a l  

s o u g h t  to  be d i s c h a r g e d  [DISPOSED O F ] ,  t h e  p ro p o se d  m ethod o f  t r e a t m e n t  

a n d  d i s c h a r g e  [D ISP O SA L ] ,  an d  a n y  o t h e r  i n f o r m a t i o n  c o n s i d e r e d  n e c e s s a r y  

by t h e  d e p a r t m e n t .  A p p l i c a t i o n  f o r  a  p e r m i t  s h a l l  be made a t  l e a s t  60

-1- SB 267



d a y s  b e f o r e  commencement o f  a  p ro p o se d  d i s c h a r g e .

* S e c .  3 .  AS 4 6 . 0 3 . 1 2 0  i s  am ended to  r e a d :

S e c .  4 6 . 0 3 . 1 2 0 .  TERMINATION OR MODIFICATION OF WASTE DISCHARGE 

[D ISFO SA L] PERM IT . ( a )  The d e p a r tm e n t  may t e r m i n a t e  a  p e r m i t  upon  30 

d a y s  w r i t t e n  n o t i c e  i f  t h e  d e p a r tm e n t  f i n d s

( 1 )  t h a t  t h e  p e r m i t  was p r o c u r e d  by  m i s r e p r e s e n t a t i o n  o f  

m a t e r i a l  f a c t  or by  f a i l u r e  o f  t h e  a p p l i c a n t  to  d i s c l o s e  f u l l y  t h e  

f a c t s  r e l a t i n g  t o  i t s  I s s u a n c e ;

( 2 )  t h a t  t h e r e  h a s  b een  a  v i o l a t i o n  o f  t h e  c o n d i t i o n s  o f  

th e  p e r m i t ;

( 3 )  t h a t  t h e r e  h a s  b een  a  m a t e r i a l  c h a n g e  i n  t h e  q u a n t i t y  

o r  t y p e  o f  w a s t e  d i s c h a r g e d  [DISPOSED O F] .

( b )  The d e p a r tm e n t  may m o d i f y  a  p e r m i t  J f  t h e  d e p a r tm e n t  f i n d s  

t h a t  a  m a t e r i a l  c h a n g e  i n  t h e  q u a l i t y  o r  c l a s s i f l c a t i o n  o f  t h e  w a t e r s  

o f  t h e  s t a t e  h a s  o c c u r r e d .

s S e c .  4 .  AS 4 6 . 0 3 . 1 8 0  i s  am ended to  r e a d :

S e c .  4 6 . 0 3 - 1 8 0 .  CONFIDENTIALITY OF RECORDS. R e c o r d s  and  i n f o r ­

m a t io n  o t h e r  t h a n  e m i s s i o n  d a t a  i n  t h e  p o s s e s s i o n  o f  t h e  d e p a r tm e n t  

w h ic h  r e l a t e  t o  p r o d u c t i o n  o r  s a l e s  f i g u r e s  o r  to  p r o c e s s e s  o r  p r o d u c ­

t i o n  t e c h n i q u e s  o f  t h e  owner o r  o p e r a t o r  o f  a n  a i r  c o n t a m in a n t  s o u r c e  

a r c  c o n s i d e r e d  c o n f i d e n t i a l  r e c o r d s  o f  t h e  d e p a r tm e n t  a f t e r  a p p l i c a t i o n  

by t h e  p a r t y  an d  c e r t i f i c a t i o n  t h a t  t h e i r  p u b l i c  d i s c l o s u r e  w ou ld  t e n d  

to  a d v e r s e l y  a f f e c t  h i s  c o m p e t i t i v e  p o s i t i o n .

* S e c .  5 .  AS 4 6 . 0 3 . 7 2 0  i s  am ended to  r e a d :

S e c .  4 6 . 0 3 . 7 2 0 .  CONSTRUCTION AMD OPERATION OF CERTAIN F A C IL IT IE S  

PROHIBITED. No p e r s o n  may c o n s t r u c t ,  e x t e n d ,  i n s t a l l ,  a l t e r , or 

o p e r a t e  a  sew age  s y s t e m  or  t r e a t m e n t  w o r k s ,  or a n y  p a r t  o f  a  sew age  

s y s t e m  o r  t r e a t m e n t  w o r k s ,  o r  a  p u b l i c  w a te r  s u p p l y  s y s t e m ,  u n t i l  

p l a n s  f o r  i t  a r e  s u b m i t t e d  to  t h e  d e p a r tm e n t  f o r  r e v i e w f , ]  and  t h e
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d e p a r t m e n t  a p p r o v e s  them i n  w r i t i n g  and  i s s u e s  a  w r i t t e n  p e r m i t .  The 

d e p a r t m e n t  may v / a iv e  t h e  r e q u i r e m e n t s o f  t h i s  s e c t i o n  [THAT PLANS BE 

SUBMITTED TO I T ] .  

s S e c .  6 .  AS 4 6 .0 3 * 7 6 0  i s  r e p e a l e d  a n d  r e - e n a c t e d  to  r e a d :

S e c .  4 6 . 0 3 . 7 6 0 .  POLLUTION PEN A LT IES .  ( a )  A p e r s o n  who v i o l a t e s  

or  c a u s e s  or  p e r m i t s  to  be  v i o l a t e d  a  p r o v i s i o n  o f  t h i s  c h a p t e r ,  o r  a  

r e g u l a t i o n ,  w r i t t e n  o r d e r  o r  d i r e c t i v e  o f  t h e  d e p a r t m e n t ,  o r  a  p e r m i t  

or  te rm  o r  c o n d i t i o n  o f  a  p e r m i t ,  i s  l i a b l e ,  i n  a  c i v i l  a c t i o n ,  to  t h e  

s t a t e  f o r  a  c i v i l  p e n a l t y  to  be  a s s e s s e d  b y  t h e  c o u r t  f o r  a n  am ount 

n o t  l e s s  t h a n  $500 n o r  more t h a n  $ 1 0 0 , 0 0 0 ,  d e p e n d in g  on t h e  s e v e r i t y  

o f  t h e  v i o l a t i o n .  E a c h  d a y  upon  w h ic h  t h e  v i o l a t i o n  c o n t i n u e s  i s  

c o n s i d e r e d  a  s e p a r a t e  v i o l a t i o n .

( b )  I n  a d d i t i o n  to  t h e  p e n a l t i e s  p r o v i d e d  i n  ( a )  o f  t h i s  s e c t i o n ,  

a  p e r s o n  who v i o l a t e s  o r  c a u s e s  o r  p e r m i t s  to  be v i o l a t e d  a  p r o v i s i o n  

o f  s e c s .  740 -  750 o f  t h i s  c h a p t e r  i s  l i a b l e  to  t h e  s t a t e ,  i n  a  c i v i l  

a c t i o n ,  b r o u g h t  u n d e r  s e c .  822 o f  t h i s  c h a p t e r ,  f o r  t h e  f u l l  am ount o f  

d a m a g e s  c a u s e d  by  t h e  v i o l a t i o n ,  i n c l u d i n g  d i r e c t  and  i n d i r e c t  c o s t s  

a s s o c i a t e d  w i t h  t h e  a b a t e m e n t ,  c o n t a in m e n t  or  r e m o v a l  o f  a  p o l l u t a n t ,  

r e s t o r a t i o n  o f  t h e  e n v i r o n m e n t  to  i t s  fo r m e r  s t a t e ,  and  a l l  i n c i d e n t a l  

a d m i n i s t r a t i v e  c o s t s .

( c )  A p e r s o n  who f a i l s  to  p r o v i d e  o r  f a l s e l y  c e r t i f i e s  i n f o r m a t i o n  

r e q u i r e d  u n d e r  s e c .  750 o f  t h i s  c h a p t e r  i s ,  upon  c o n v i c t i o n ,  p u n i s h a b l e  

by  a  f i n e  o f  n o t  more t h a n  $ 2 5 , 0 0 0 ,  o r  by  im p r i s o n m e n t  f o r  n o t  more 

t h a n  one y e a r ,  o r  b y  b o t h .  E a c h  u n l a w f u l  a c t  c o n s t i t u t e s  a  s e p a r a t e  

o f f e n s e .

( d )  N o t h in g  i n  t h i s  s e c t i o n  a f f c o j s  a  p e r s o n ’ s  o r  t h e  s t a t e ' s  

r i g h t  to  r e c o v e r  d am a ge s  u n d e r  o t h e r  a p p l i c a b l e  s t a t u t e s  o r  t h e  common 

l a w .

* S e c .  7 .  AS 4 6 . 0 3 . 7 9 0 ( a )  i s  am ended to  r e a d :

- 3 -
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(a)  A person found g u i l t y  of  w i l f u l l y  v i o l a t i n g  a provis ion  of  

t h i s  chapter ,  or a r e g u la t io n ,  w r i t te n  order or d i r e c t i v e  of  the de­

partment,  or of  a c o u r t , or of a permit or term or condit io n of  a 

permit ,  made or issued under t h i s  chapter  i s  g u i l ty  of a misdemeanor, 

and upon co n v ic t io n  s h a l l  be punished by a f i n e  of not more than

$25 ,000  [$ 1 ,0 0 0 ]  and c o s t s  of  p ro secut io n ,  or by imprisonment fo r  not 

more than one year,  or by both such f i n e ,  c o s t ,  and imprisonment a t  

the d i s c r e t i o n  of the co urt .

* Sec .  8.  AS *16.03 i s  amended by adding a new s e c t io n  to read:

Sec .  *16.03.797.  INJUNCTION. The su perior  courts  have j u r i s d i c t i o n  

to e n jo in  a v i o l a t i o n  of  t h i s  chapter ,  or o f  a r e g u la t io n ,  w ri t ten  

order or d i r e c t i v e  o f  the department,  or a permit or term or condit ion  

o f  a permit .  In a c t io n s  brought under t h i s  s e c t i o n ,  temporary or 

preliminary r e l i e f  may be obtained upon a showing of  an imminent 

t h r e a t  of  v i o l a t i o n ,  and probable success  on the m e r i t s ,  without the 

n e c e s s i t y  o f  demonstrating i r r e p a r a b le  harm, or a favorable  balance of  

e q u i t i e s .

* S e c .  9.  AS *16 . 0 3 . 800 (  b ) i s  am ended to  r e a d :

( b )  A p e r s o n  who n e g l e c t s  o r  r e f u s e s  to  a b a t e  t h e  n u i s a n c e  upon  

o r d e r  o f  t h e  d e p a r tm e n t  i s  g u i l t y  o f  a m isd e m e a n o r  and  i s  p u n i s h a b l e  

a s  p r o v i d e d  i n  s e c .  760 [ 7 9 0 ]  o f  t h i s  c h a p t e r .  I n  a d d i t i o n  to  t h i s  

p u n i s h m e n t ,  t h e  c o u r t  s h a l l  a s s e s s  d a m a g e s  a g a i n s t  t h e  d e f e n d a n t  f o r  

t h e  e x p e n s e s  o f  a b a t i n g  t h e  n u i s a n c e .

* S e c .  1 0 .  AS * ) 6 . 0 3 . 8 l 0  i s  am ended to  r e a d :

S e c .  * 1 6 .0 3 .8 1 0 .  A IR  AND LAND NUISANCES. ( a )  A p e r s o n  i s  g u i l t y  

o f  c r e a t i n g  o r  m a i n t a i n i n g  a  n u i s a n c e  i f  he

(1)  p laces  or deposi ts  upon a l o t ,  s t r e e t ,  beach, or premises^ 

or upon[ ,]  or within 200 f e e t  of  a public highway, [UNLESS THE HIGHWAY 

ABUTS UPON TIDAL WATER,] any garbage,  o f f a l ,  dead animals,  or any 

SB 267



o t h e r  m a t t e r  o r  t h i n g ,  w h ic h  w ou ld  be  o b n o x io u s  o r  c a u s e  t h e  s p r e a d  o f  

d i s e a s e  or  i n  a n y  way e n d a n g e r  t h e  h e a l t h  o f  th e  co m m u n it y ;

( 2 )  a l l o w s  to  be p l a c e d  o r  d e p o s i t e d  upon a n y  p r e m i s e s  owned 

b y  h im  o r  u n d e r  h i s  c o n t r o l  g a r b a g e ,  o f f a l ,  d e ad  a n i m a l s ,  o r  a n y  o t h e r

m a t t e r  o r  t h i n g  w h ic h  w ou ld  be o b n o x io u s  o r  o f f e n s i v e  t o  t h e  p u b l i c  o r

w h ic h  w ou ld  p r o d u c e ,  a g g r a v a t e ,  o r  c a u s e  t h e  s p r e a d  o f  d i s e a s e  o r  i n  

a n y  way e n d a n g e r  t h e  h e a l t h  o f  t h e  co m m u n it y .

( b )  A p e r s o n  who n e g l e c t s  o r  r e f u s e s  to  a b a t e  t h e  n u i s a n c e  upon 

o r d e r  o f  a n  o f f i c e r  o f  t h e  D e p a r tm e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t io n  i s  

g u i l t y  o f  a  m isd e m e an o r  and  i s  p u n i s h a b l e  a s  p r o v id e d  i n  s e c .  760 

[ 7 9 0 ]  o f  t h i s  c h a p t e r .  I n  a d d i t i o n  to  t h i s  p u n i s h m e n t ,  t h e  c o u r t  

s h a l l  a s s e s s  d am a ge s  a g a i n s t  t h e  d e f e n d a n t  f o r  t h e  e x p e n s e s  o f  a b a t i n g  

t h e  n u i s a n c e .

* S e c .  1 1 .  AS * 4 6 .0 3 .8 2 0 ( a )  i s  am ended to  r e a d :

( a )  When t h e  d e p a r tm e n t  f i n d s ,  a f t e r  i n v e s t i g a t i o n ,  t h a t  a

p e r s o n  i s  c a u s i n g ,  e n g a g i n g  i n  o r  m a i n t a i n i n g  a  c o n d i t i o n  or  a c t i v i t y

w h i c h ,  i n  t h e  ju d g m e n t  o f  i t s  c o m m is s io n e r  p r e s e n t s  an  im m in e n t  or 

p r e s e n t  d a n g e r  to  t h e  h e a l t h  o r  w e l f a r e  o f  t h e  p e o p le  o f  t h e  s t a t e  or  

w ou ld  r e s u l t  i n  o r  be l i k e l y  to  r e s u l t  i n  i r r e v e r s i b l e  o r  i r r e p a r a b l e  

d am age  t o  t h e  n a t u r a l  r e s o u r c e s  o r  e n v i r o n m e n t ,  and  i t  a p p e a r s  to  be 

p r e j u d i c i a l  t o  t h e  i n t e r e s t s  o f  t h e  p e o p l e  o f  t h e  s t a t e  to  d e l a y  

a c t i o n  u n t i l  a n  o p p o r t u n i t y  f o r  a  h e a r i n g  c a n  be  p r o v i d e d ,  th e  d e p a r t ­

m ent m a y ,  w i t h o u t  p r i o r  h e a r i n g ,  o r d e r  t h a t  p e r s o n  by  n o t i c e  to  d i s c o n ­

t i n u e ,  a b a t e  o r  a l l e v i a t e  t h e  c o n d i t i o n  o r  a c t i v i t y .  I f  t h e  [THE]

p r o s c r i b e d  c o n d i t i o n  or  a c t i v i t y  i s  n o t  [SHALL B E ]  im m e d i a t e l y  d i s c o n ­

t i n u e d ,  a b a t e d  o r  a l l e v i a t e d  t h e  a t t o r n e y  g e n e r a l  may s e e k  e n fo r c e m e n t  

o f  t h e  o r d e r  b y  i n j u n c t i o n  o r  by  o t h e r  a p p r o p r i a t e  summary p r o c e e d i n g s .

* S e c .  1 2 .  AS *46. 0 3 .6 2 2  i s  amended to  r e a d :

S e c .  *46. 0 3 . 8 2 2 .  STRICT L IA B IL IT Y  FOR THE DISCHARGE OF HAZARDOUS

“5_ SB 267
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SUBSTANCES. To the extent  not otherwise preempted by fe d e r a l  law, a 

person owning or having c o n t r o l  over a hazardous substance which 

e n te rs  in  or upon the waters,  su rface  or subsurface  lands of  the s t a t e  

i s  s t r i c t l y  l i a b l e ,  without regard to  f a u l t ,  f o r  the damages to persons

or property,  publ ic  or p r i v a t e ,  caused by the en try .  [ IP  AN ACTION IS

BROUGHT BY THE STATE TO RECOVER DAMAGES FOR OIL POLLUTION, LIABILITY 

IS  LIMITED AS SPECIFIED IN SEC. 760(b) OF THIS CHAPTER.] In an a c t io n  

to  recover  damages, the person i s  r e l i e v e d  from s t r i c t  l i a b i l i t y ,  

without regard to  f a u l t ,  i f  he can prove

(1)  that  the hazardous substance to  which the damages 

r e l a t e  entered in  or upon the waters ,  su r face  or subsurface lands of  

the s t a t e  s o l e l y  as a r e s u l t  of

(A) an a c t  of  war;

(E) ar. i n t e n t i o n a l  a c t  or a n eg l ig ent  a c t  o f  a th ird

p arty ,  other than a party (or i t s  employees) in p r i v i t y  o f  c o n tra c t

with,  or employed by, the person;

(C) n e g l i g e n c e  on t h e  p a r t  o f  t h e  U n i t e d  S t a t e s  g o v e r n ­

ment o r  t h e  S t a t e  o f  A l a s k a ;  o r

(D) an a c t  o f  God; and

(2) in r e l a t i o n  to ( l M B ) ,  (C) or (D) of  t h i s  s e c t i o n ,  that  

he discovered the entry o f  the hazardous substance in  or upon the 

waters,  su rface  or subsurface lands of the s t a t e  and began operat ions  

to contain  and c le an  up the hazardous substance within a reasonable  

period o f  t ime.

* Sec .  13* AS 46 .03  i s  amended by adding a new s e c t io n  to read:

Sec .  4 6 . 0 3 -85 o . COMPLIANCE ORDER. (a)  When, in the opinion o f  

the department,  a person i s  v i o l a t i n g  or i s  about to v i o l a t e  a provis ion

of  t h i s  chapter or a re g u la t io n  or lawful order of  the department,  the 

department may n o t i f y  the person of  i t s  determination by personal

-6-
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s e r v ic e  or c e r t i f i e d  mai l .  The determination and n o t ic e  do not c o n s t i ­

tu t e  an order under se c .  820 of t h i s  chapter .

(b) The r e c i p i e n t  of  the determinat ion must f i l e  with the depart­

ment, within the time period s p e c i f i e d  in  the n o t i c e ,  a report  s t a t i n g  

what measures have been and are being taken,  or proposed to be taken,  

to  c o r r e c t  or co n tro l  the condit ions  out l ined in the n o t ic e  from the 

department.

(c )  T h e re a f te r ,  the department may i ssu e  a compliance order in 

conformity with the au thor i ty  o f  the department and the public pol icy  

declared in  sec .  10 of  t h i s  chapter .  A copy o f  the compliance order 

s h a l l  be served personal ly  or sent by c e r t i f i e d  mail to the person 

a f f e c t e d .  A compliance order i s  e f f e c t i v e  upon r e c e i p t .

(a)  Within 30 days of r e c e i p t ,  a person a f f e c t e d  may request a 

hearing to review the compliance order .  F a i lu re  to request a hearing 

within 30 days o f  the r e c e i p t  of  a compliance order c o n s t i t u t e s  a 

waiver of  the r e c i p i e n t ' s  r ig h t  o f  review.

(e)  The department s h a l l  hold a hearing within 20 days a f t e r  

r e c e i p t  of  the a p p l i c a t io n .  After  hearing,  the department may r e s c in d ,  

modify or a f f i rm  the compliance order .

( f )  The attorney general  s h a l l  seek enforcement of  a compliance 

order .

* S e c .  14.  AS 4 6 .0 3 .9 0 0 (1 2 )  i s  amended to  read:

(12) "other  wastes" means garbage,  r e fu s e ,  decayed wood, 

sawdust, shavings,  bark,  trimmings from logging operat io ns ,  sand, lime 

c in d e r s ,  ashes ,  o f f a l ,  o i l ,  t a r ,  d y e s t u f f s ,  a c id s ,  chemicals ,  heat 

from cool ing  or other operat io ns ,  and other substances  not sewage or 

i n d u s t r i a l  waste which may cause or tend to cause p o l lu t io n  of  the 

waters of the s t a t e ;

* S e c .  15. AS 4 6 .03 -900 (20 )  i s  amended to  read:

- 7 -
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( 2 0 )  " s t a n d a r d "  m eans  a  [THE] m e a su re  o f  e n v i r o n m e n t a l  

[PURITY OR] q u a l i t y  [FOR WATERS IN RELATION TO THEIR REASONABLE AND 

NECESSARY U SE] a s  e s t a b l i s h e d  b y  t h e  d e p a r t m e n t ;

* S e c .  1 6 .  AS 4 6 . 0 3 . 0 3 0  a n d  4 6 . 0 3 . 1 3 0  a r e  r e p e a l e d .

- 8 -
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JArS. HAM MO ND , GOVERNOR

‘- ' M m  I N '  / J. j / I OlM ! \ \ Ip  \

D E P T .  O F  E N V I R O N M E N T A L  C O N S E R V A T I O N  p o u c h  o, j u n e a u  9 9 8 1 1

M ay 17, 1976

The Honorable Hugh Malone 
State House of Representatives 
Pouch V
Juneau, Alaska 99811 

Dear R e p r ese ntative Malone:

Pursuan t to yo ur request, we have pre pared the enclosed fiscal 
note for SS for SB 267, parti cularly Section 2, w h i c h  relates 
to grants to communities for the construction  of w a t e r  and 
sewer works.

It m u s t  be understood that prediction of exact expenditures 
for the constructio n grant p r ogr am is v i r t ually impossible.
The amounts exnended  depend exclusivel y upon the readiness and 
ability of local municip alities to constr uct or extend water 
and sewer facilities. This d ep endency is based, of necessity, 
on factors over w h i c h  the State has no control. Such factors 
include: passage of general o bligat ion bond issue referenda b y  
local governm ent voters; establishment, in some cases, of local 
revenue bond issues; rates of design and constr u c t i o n  by local 
governments; availability, in some instances, of Federal moneys; 
and general local g ove rnment interest in pro posing projects.
While we encourage local municipalities to inform us as soon 
as possible of projects they envision, they also have c o n­
straints upon them w h i c h  do not always make for completely 
accurate predictions.

The source of the additional construction grant funds would  be 
from past and future b o n d  issues. Some moneys do exist from 
the 1970 and 1972 sewer and w ater construction grant bond issues. 
In addition, as you know, we have propo sed a $30 m i llion bond 
issue for the 1976 State bond referendum.

The enclosed figures re present our analysis of those community 
projects w h i c h  will be ready for d esign and/or construct ion in 
the next two fiscal years. There will, of course, be some 
variation from this schedule because of local factors.



T h e  H o n o r c i b l e  H u g h  I - l a l o n e - 2 - May 17, 1976

I n  c o n c l u s i o n ,  t h i s  D e p a r t m e n t  f e e l s  t h a t  t h e  S t a t e / F e d e r a l  
c o n s t r u c t i o n  g r a n t  p ro g ram  i n  A l a s k a  h a s  b e e n  e x t r e m e l y  s u c c e s s ­
f u l  i n  a s s i s t i n g  c o m m u n i t i e s  i n  p r o v i d i n g  m u c h -n e e d e d  s e w e r a g e  
s y s t e m s  and t r e a t m e n t  w o r k s ,  and i s  i n  many ways a c o r n e r s t o n e  
o f  o u r  w a t e r  p o l l u t i o n  c o n t r o l  p r o g r a m .  By i n c r e a s i n g  t h e  
amount o f  S t a t e  g r a n t  f u n d i n g  a v a i l a b l e  t o  l o c a l  c o m m u n i t i e s ,  
we f e e l  t h a t  some s u c c e s s  c o u l d  b e  g e n e r a t e d  i n  t h e  p u b l i c  
w a t e r  s u p p l y  p ro g ra m .

I  would be  p l e a s e d  t o  d i s c u s s  t h i s  m a t t e r  f u r t h e r  w i t h  you o r  
t h e  House F i n a n c e  C o m m it t e e .  ___________

E n c l o s u r e

c c :  L e g i s l a t i v e  F i n a n c e
B u d g e t  and Management 
Ms. F r a n  U lm e r ,  O f f i c e  o f  

t h e  G o v e r n o r

f i i n n e r p l v

E r n s t  I t r  M u e l l e r  
C o m m is s i o n e r

R e p r e s e n t a t i v e  C l a r k  G r u e n in g



THE L E G I S L A T U R E  OF THE S T A T E  OF ALASKA  ‘
• '  F I S C A L  NOTE
♦ S e c o n d  S e s s i o n  -  N i n t h  L e g i s l a t u r e

I .  REQUEST
B i l l  N o .  s s  f o r  S B  2 6 7 _____________________________________________________________________

T i t x e :  _________________________________________________________________
R e q u e s t e d  b y :  G o v e r n o r _________________________ D a t e :  F e b r u a r y  11, 197 6

R e t u r n  D a t e  R e q u e s t e d :  M a y  17, 1976____________________________________________________

A g e n c y  : E n v i r o n m e n t a l  C o n s e r v a t i o n_____ P r o g r a m :  N R M  a n d  EC___________________

I I .  F I S C A L  D E T A I L
B u d g e t  R e q u e s t  U n i t ( s )  A f f e c t e d :  W a t e r  P r o g r a m s

A .  E X P E N D I T U R E S : ' ( T h o u s a n d s  o f  d o l l a r s )

O B J E C T FY  7 6 FY  7 7 F Y  7 8 FY  7 9 FY  8 0 FY  8 1
1 0 0  PERSONAL  S E R V I C E S
2 0 0  TRAVEL
3 0 0  CONTRACTUAL 1 0 . 0 10. 0

4 0 0  COMMODITIES
5 0 0  EQUIPMENT
6 0 0  LAND & STRUCTURES
7 0 0  GRANTS ,  C L A I M S ,  E T C .  "

-
TOTAL

10 . 0 1 0 . 0

B .  FUNDING :  ( T h o u s a n d s  

GENERAL  FUND

o f  d o l l a r s )

F E D E R A L  FUNDS
OTHER (Bond Funds) 5 0 0 0 . 0 5 0 0 0 . 0 -

C .  P O S I T I O N S :  

PERMANENT/TEMPORARY / / 7 /  1 / /
MAN MONTHS ( P . / T . ) /  " / / /  1 / /

I I I .  A N A L Y S I S  ( S e e  F i s c a l  N o t e  P r e p a r a t i o n  I n s t r u c t i o n s ,  S e c t i o n  I I I )

I n c r e a s i n g  th e  S t a t e  s h a r e  from 25 p e r c e n t  to 50 p e r c e n t  w o u l d  i m p a c t  

p r i m a r i l y  o n  p u b l i c  w a t e r  s u p p l y  i m p r o v e m e n t s ,  s i n c e  t h e r e  w o u l d  b e  

n o  c h a n g e  in the f u n d i n g  f o r m u l a  for f e d e r a l  E P A  g r a n t  e l i g i b l e  p r o j e c t s  

(sewage t r e a t m e n t  p l a n t s ,  o u t f a l l  se w e r s  a n d  i n t e r c e p t o r  sewer s ).  It 

is e s t i m a t e d  t h a t  a n  $1 0  .0 m i l l i o n  w o u l d  b e  r e q u i r e d  to m e e t  p r o j e c t e d  

n e e d s  d u r i n g  the n e x t  t w o  years. O p e r a t i n g  b u d g e t  w o u l d  b e  i n c r e a s e d  

b y  20.0 to c o n d u c t  a u d i t s  for t h es e  c a p i t a l  e x p e n d i t u r e s .

I V .  ATTACHMENTS

Original: Legislative Finance
cc: Budget and Management

Prime Sponsor (First Legislator Named)

H/S 50
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D E P T .  O F  E N V I R O N M E N T A L  C O N S E E S V A T B O N

/
Pouch  0
J u n e a u ,  A l a s k a  99811

A p r i l  1 5 ,  1 976

The H o n o ra b le  Hugh M a lo n e ,  C h a irm an  
F i n a n c e  Com mittee 
A la s K a  House o f  R e p r e s e n t a t i v e s  
Pouch  V
J u n e a u ,  A l a s k a  99811 

D ear R e p r e s e n t a t i v e  M a lo n e :

On W ednesday , A p r i l  7 ,  t h e  A l a s k a  S t a t e  S e n a t e  p a s s e d  and  t r a n s m i t t e d  to  
t h e  House o f  R e p r e s e n t a t i v e s  SSSB  267 am, "An A c t  R e l a t i n g  to  t h e  
D epar tm en t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n . "  A l t h o u g h  g e n e r a l l y  r e g a r d e d  
a s  a  " h o u s e k e e p in g "  m e a s u r e ,  t h i s  b i l l  i s  a  p i e c e  o f  l e g i s l a t i o n  w h ic h  
we f e e l  i s  c r i t i c a l  t o  S t a t e  m anagem en t o f  a n  e f f e c t i v e  e n v i r o n m e n t a l  
p r o g r a m .  B e c a u s e  t h e  b i l l  i s  q u i t e  co m p le x ,  l a s t  s p r i n g ,  t h e  S e n a t e  
R e s o u r c e s  C om m ittee  r e q u e s t e d  t h a t  v/e p r e p a r e  a  d e t a i l e d  s e c t i o n - b y -  
s e c t i o n  a n a l y s i s .  E n c lo s e d  f o r  y o u r  u s e  m  t h e  C o m m it t e e 's  d e l i b e r ­
a t i o n s  on t h e  b i l l  a r e  two c o p i e s  o f  t h a t  a n a l y s i s ,  a s  p r e p a r e d  b y  t h e  
D epar tm en t  o f  Law . Two m in o r  am endm ents  v/ere made i n  t h e  S t a t e  S e n a t e ,  
t h o s e  amendme i t s  a r e  n o t  a d d r e s s e d  i n  t h e  a n a l y s i s .  I f  a d d i t i o n a l  
c o p i e s  o f  t h e  a n a l y s i s  a r e  n e e d e d ,  we w ou ld  b e  p l e a s e d  to  p r o v i d e  them .

W h i le  t h e  b i l l  c o n t a i n s  num erous h o u s e k e e p in g  m e a s u r e s ,  t h e r e  a r e  t h r e e  
m a in  o b j e c t i v e s  w h ic h  w ere  u t i l i z e d  i n  i t s  p r e p a r a t i o n :

1) As you  know, i n  t h e  p a s t  t e n  y e a r s  many e n v i r o n m e n t a l
p ro g r a m s  h a v e  been  d e v e lo p e d  w i t h i n  t h e  F e d e r a l  G overnm ent .

W h i le  t h e s e  p r o g r a m s  p a r t i c u l a r l y  t h o s e  u n d e r  t h e  
C le a n  A i r  A c t ,  t h e  F e d e r a l  W ater P o l l u t i o n  C o n t r o l  A c t ,  
a n d  t h e  S a f e  D r in k i n g  W ater A c t , p r o v i d e  f o r  v a r i o u s  l e v e l s  
o f  F e d e r a l  p a r t i c i p a t i o n  t h e  m a in  e m p h a s i s  i s  on S t a t e  C o n t r o l .  
A l a s k a  h a s  n o t  a s sum ed  a l l  r e ' l e v e n t  a u t h o r i t i e s  f o r  t h e s e  
p ro g r am s  e s s e n t i a l l y  f o r  two r e a s o n s :  l a c ) ;  o f  s t a t u t o r y
a u t h o r i t y  i n  co n fo r m a n c e  w i t h  F e d e r a l  l a w ,  an d  i n a d e q u a t e  
f u n d i n g .  I t  i s  o u r  i n t e n t i o n  to  a s su m e  maximum a u t h o r i t y  
u n d e r  t h e s e  p ro g r a m s  a s  r a p i d l y  a s  p o s s i b l e ,  p a r t i c u l a r l y  
i n  t h o s e  a r e a s ,  s u c h  a s  t h e  S a f e  D r i n k i n g  Water p r o g r a m ,  
w here  s i g n i f i c a n t  new F e d e r a l  f u n d i n g  m e c h a n ism s  a r e  
a v a i l a b l e .  A s yo u  may be  a v /a re  HCR 122 a d d r e s s e s  t h e

^ T»QV
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The Honorable Hugh Malone - 2 - A p r i l  1 5 ,  1976

p ro b le m  o f  f e d e r a l  c o n t r o l  o v e r  t h e  N a t io n a l  P o l l u t a n t  
D i s c h a r g e  E l i m i n a t i o n  S y s t e m ,  and  r e q u e s t s  t h e  Governor 
t o  a s su m e  a d m i n i s t r a t i o n  o f  t h e  p r o g r a m .  U n t i l  t h e  S t a t e ' s  
s t a t u t o r y  a u t h o r i t y  i s  r e v i s e d  f o r  co n fo r m a n c e  w i t h  
F e d e r a l  l a w ,  t h i s  c a n n o t  be  d o n e .  S S SB  267 am w ou ld  
l a r g e l y  a c c o m p l i s h  t h i s  o b j e c t i v e .

2) C u r r e n t l y ,  t h e  S t a t e  f u n d s  m u n i c i p a l  w a te r  a n d  sew er 
p r o j e c t s  to  a  maximum o f  50 p e r c e n t  o f  t h e  n o n - f e d e r a l  
s h a r e  o r  25 p e r c e n t ,  w h ic h e v e r  i s  l e s s e r .  T h i s  p ro g ram  
was i n s t i t u t e d  b e fo r e  p a s s a g e  o f  t h e  F e d e r a l  Water 
P o l l u t i o n  C o n t r o l  A c t  o f  1 9 7 2 ,  a n d  h a s  n o t  b e e n  r e v i s e d  s i n c e .  
Under EWPCA, t h e  F e d e r a l  go ve rn m e n t  p a y s  75 p e r c e n t
o f  t h e  c o s t  o f  sew age  t r e a t m e n t  p l a n t s  and  c e r t a i n  
p o r t i o n s  o f  s e w e r a g e  s y s t e m s .  The am ount o f  F e d e r a l  
money a v a i l a b l e  f o r  t h e  p ro g r a m ,  w h i l e  n o t  s u f f i c i e n t  
to  f u l f i l l  a l l  o f  A l a s k a ' s  n e e d s ,  h a s  b e e n  l a r g e .
T here  i s ,  h o w e ve r ,  no e q u i v a l e n t  F e d e r a l  p ro g ram  to  
a s s i s t  c o m m u n i t ie s  i n  c o n s t r u c t i n g  w a t e r  s u p p l y  s y s t e m s ,  
a l t h o u g h  some f e d e r a l  f u n d i n g  i s  o c c a s i o n a l l y  a v a i l ­
a b l e .  Many A la s k a n  c o m m u n i t ie s  a r e  i n  g r e a t  need  o f  
im p ro ved  w a te r  s u p p l y  s y s t e m s ,  b u t  a r e  s e v e r e l y  c o n s t r a i n e d  
b y  t h e  l a c k  o f  a v a i l a b l e  f u n d i n g .  We a r e ,  t h e r e f o r e ,  
p r o p o s i n g  to  i n c r e a s e  t h e  am ount o f  S t a t e  p a r t i c i p a t i o n  
t o  50 p e r c e n t  o f  t h e  n o n - f e u e r a l  s h a r e  up to  a  maximum 
o f  50 p e r c e n t  or t n e  t o t a l  c o s t s  or t h e  p r o j e c t .

3) Over t h e  l a s t  s e v e r a l  y e a r s ,  some c o n f u s io n  h a s  r e s u l t e d  
fro m  t h e  r e d u n d a n t  p e n a l t y  p r o v i s i o n s  i n  AS 4 6 . 0 3 .
W h i le  t h e  A l a s k a  Suprem e C our t  u p h e ld  t h e  s t a t u t e  a s  
c o n s t i t u t i o n a l ,  i t  was e v i d e n t  t h a t  am endm ents  a r e  
n e e d e d .  SSSB  267 am w ou ld  c l a r i f y  t h i s  p r o b le m ,  a n d  
make t h e  p e n a l t y  p r o v i s i o n s  more e q u i t a b l e .

I and my s taff w o u l d  b e  p l e a s e d  to d i s c u s s  thi s  m a t t e r  w i t h  t he  H o u s e  

F i n a n c e  C ommittee, a n d  l ook f o r w a r d  to m e e t i n g  w i t h  you at the c o m m i t t e e ' s  

convenience.

rm t W T w u e l l e r  
C o m m iss io ne r

E n c lo s u r e

cc: Ms. F r a n  U lm e r

aBsaa
nfn
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S e c t i o n  1. D r i n k i n g  W a t e r  S tandards .
This s e cti on m a k e s  a c l a r i f i c a t i o n  in e x i s t­

ing d e p a r t m e n t  a u t h o r i t y  to m a k e  it c l e a r  t h a t  j u r i s­
di c t i o n  o v e r  p u b l i c  w a t e r  s u p p l i e s  e x t e n d s  to the 
e s t a b l i s h i n g  of d r i n k i n g  w a t e r  s t a n d a r d s ,  as w e l l  as 
c 6 n s t r u c t i o n  s t a n d a r d s  them se l v e s .

S e c t i o n  2 and S e c t i o n  19. G r a n t s  a n d  loans for w a t e r  
s u p p l y  a n d  s e w e r a g e  systems.

S e c t i o n  2 s u b s t a n t i a l l y  r e v i s e s  c u r r e n t  law 
•..relating to local g rants for w a t e r  s u p p l y  and s e w e r a g e  
s y s t e m  pu rposes. AS 4 6 . 0 3 . 0 3 0  is p r e s e n t l y  c l o s e l y  
a l l i e d  w i t h  p r o v i s i o n s  of the F e d e r a l  W a t e r  Q u a l i t y  A c t  
of 1965. T h a t  A c t  was r e p e a l e d  w i t h  the p a s s a g e  of the 
T e d e r a l  W a t e r  P o l l u t i o n  C o n t r o l  A c t  a m e n d m e n t s  of 1972 
(P.L. 92-500). P.L. 92-500 p r e c l u d e s  the p o s s i b i l i t y  
of a s t a te' s a d v a n c i n g  to local g o v e r n m e n t s  the a n t i c i­
pa t e d  federal s hare for p r o j e c t s  on w h i c h  c o n s t r u c t i o n  
c o m m e n c e d  after J u l y  1, 1972. A s  a result, the state 
p r o g r a m  o f  p r o v i d i n g  loans in a n t i c i p a t i o n  of federal 
g r a n t s  r.c longer "ppiips. S e c t i o n  19 of this b i l l  thus 
r e p e a l s  S e c t i o n  30(a).

H owever, the i m p o r t a n t  p a r t  of the p r o p o s e d  
r e v i s i o n  to 7\S 46.03 . 0 3 0  is the i n c r e a s e  in state 
p a r t i c i p a t i o n  to 50% of the t ot al p r o j e c t  c o s t  o r  50% 
of the n o n - f e d e r a l  s h a r --, w h i c h e v e r  is the lesser. 
B e c a u s e  this p r o g r a m  i n v o l v e s  s t a t e  f u n d i n g  of p r o j e c t s  
w h i c h  o f t e n  are n o t  e l i g i b l e  for f e d e i a l  funds, p a r t i­
cu l a r l y  an p u b l i c  w a t e r  s y s t e m s  and some of the sewer 
l ines for- p u b l i c  sew er a g e  systems, t hese l a t t e r  p r o­
gra m s  are o ften neglected, and p r o j e c t s  w h i c h  can 
r e c e i v e  federal f u nding are u n d e r t a k e n  instead. In 
m u c h  of Alaska, p u b l i c  w a t e r  s u p p l y  s y s t e m s  are b a d l y  
in need of up-grading, e s p e c i a l l y  as they w i l l  h a v e  to 
m e e t  new s t a n d a r d s  p r o m u l g a t e d  u n d e r  the Safe  D r i n k i n g  
W a t e r  A c t  of 1974. M a n y  c o m m u n i t i e s ,  howev e r ,  do not 
h a v e  the c a pital  r e s o u r c e s  to u p g r a d e  t hese systems. 
M a n y  of o u r  c o m m u n i t i e s  have i n s u f f i c i e n t  w a t e r  s u p­
plies, o r  w a t e r  s u p p l i e s  of p o o r  q u a l i t y ,  thus p r e­
senting a p o t e n t i a l  h a z a r d  to the h e a l t h  of the c o m­
m u n i t y  resid ents. By i n c r e a s i n g  the s t a t e ' s  share in 
t h e s e  p r o j e c t s  from the p r e s e n t  m a x i m u m  of 251 to 50%, 
we feel that m o r e  c o m m u n i t i e s  w i l l  b e  a b l e  to a c q u i r e  
b a d l y  n e e d e d  facilities.



S e c t i o n  3 .  W a s t e  D i s p o s a l  P e r m i t s .
T h i s  s e c t i o n  m a k e s  t h r e e  c h a n g e s  i n  e x i s t i n g  

l a v ; .  M o s t  f u n d a m e n t a l l y ,  t h e  a m e n d m e n t  e x p a n d s  t h e  
w a s t e  d i s p o s a l  p e r m i t  j u r i s d i c t i o n  o f  t h e  d e p a r t m e n t  t o  
a n y  o p e r a t i o n  w h i c h  r e s u l t s  i n  t h e  d i s p o s a l  o f  w a s t e  
m a t e r i a l  i n t o  t h e  w a t e r .  E x i s t i n g  l a w  r e q u i r e s  a  
p e r m i t  o n l y  f o r  c o m m e r c i a l  o r  i n d u s t r i a l  o p e r a t i o n s .
} . T h i s  a m e n d m e n t  i s  n e c e s s a r y  i f  t h e  s t a t e  i s

t o  a s s u m e  j u r i s d i c t i o n  o v e r  t h e  N a t i o n a l  P o l l u t a n t  
D i s c h a r g e  E l i m i n a t i o n  S y s t e m  p e r m i t  p r o c e s s ,  c u r r e n t l y  
b e i n g  a d m i n i s t e r e d  i n  t h e  s t a t e  b y  t h e  U .  S .  E n v i r o n ­
m e n t a l  P r o t e c t i o n  A g e n c y  u n d e r  S e c t i o n  4 0 2  o f  t h e  
F e d e r a l  W a t e r  F o l l u t i o n  C o n t r o l  A c t  a m e n d m e n t s  o f  1 9 7 2  
( F W P C A ) . U n d e r  t h a t  s e c t i o n ,  i t  i s  c u r r e n t l y  n e c e s s a r y  
f o r  a  p e r s o n  t o  o b t a i n  a  f e d e r a l  p e r m i t  f r o m  E P A  f o r  
a n y  d i s c h a r g e  f r o m  a n y  p o i n t  s o u r c e  i n t o  t h e  w a t e r  o f  
t h e  s t a t e .  T h i s  p e r m i t  r e q u i r e m e n t  a p p l i e s  w h e t h e r  o r  
n o t  t h e  r e c e i v i n g  w a t e r b o d y  i s  n a v i g a b l e .  S e e  U . S .  v .  
H o l l a n d ,  3 7 8  F .  S u p p .  6 6 5  ( DCMD F l a .  1 9 7 4 ;  U n i t e d  
S t a t e s  v .  A s h l a n d  O i l ,  3 6 4  F .  S u p p .  3 4 9  (DCMD K y .

' 1 9 7 3 ) ,  a f f d .  5 0 4  F 2 n d  1 3 1 7  (CA 6 1 9 7 4 ) .
U n d e r  S e c t i o n  4 0 2 ( b )  o f  t h e  A c t ,  s t a t e s  m a y  

a s s u m e  c o n t r o l  o f  t h e  NPDES  p e r m i t  p r o g r a m  i f  t h e  s c a t e  
p o s s e s s e s  w a t e r  q u a l i t y  a u t h o r i t y  a t  l e a s t  e q u a l  t o  
c h a t  p o s s e s s e d  b y  E P A ,  A m a j o r i t y  o f  s t a t e s  h a v e  
a c q u i r e d  t h i s  d e l e g a t i o n ,  p r e c l u d i n g  t h e  n e e d  f o r  
c o n t i n u i n g  e x t e n s i v e  f e d e r a l  i m v o l v e m e n t  i n  s t a t e  w a t e r  

• q u a l i t y  m a n a g m e n t .  H o w e v e r ,  t h e  S t a t e  o f  A l a s k a  
c a n n o t  a s s u m e  t h i s  a u t h o r i t y  a t  t h e  p r e s e n t  t i m e ,  
b e c a u s e  o u r  w a t e r  q u a l i t y  p e r m i t  j u r i s d i c t i o n  i s  
l i m i t e d  t o  c o m m e r c i a l  o r  i n d u s t r i a l  o p e r a t i o n s .

T h e  s t a t e  r e c o g n i z e s  t h a t  b u r d e n s  m a y  r e s u l t  
f r o m  a  p e r m i t  r e q u i r e m e n t  w h i c h  e x t e n d s  t o  o p e r a t i o n s  
n o t  o f  a  c o m m e r c i a l  o r  i n d u s t r i a l  n a t u r e .  H o w e v e r ,  
t h e s e  b u r d e n s  a r e  e v e n  g r e a t e r  a t  t h e  p r e s e n t  t i m e ,  . 
s i n c e  s u c h  a  p e r m i t  i s  r e q u i r e d  u n d e r  f e d e r a l  l a w  b y  a  
f e d e r a l  a g e n c y .  T h u s ,  t h e  a m e n d m e n t  o f f e r e d  t o  A S  
4 6 . 0 3 . 1 0 0  w i l l  n o t  i n c r e a s e  e x i s t i n g  b u r d e n s ,  a n d  m a y  
w e l l  l e s s e n  t h e  i m p o s i t i o n s  o f  t h e  p e r m i t  r e q u i r e m e n t ,  
b y  a l l o w i n g  i t  t o  b e  a d m i n i s t e r e d  a t  t h e  s t a t e  l e v e l .

S e c o n d ,  t h e  p r o p o s e d  a m e n d m e n t  e x p a n d s  t h e  
p e r m i t  r e q u i r e m e n t  t o  t h e r m a l  p o l l u t i o n .  A g a i n ,  t h i s  
c h a n g e  i s  n e c e s s a r y  t o  g i v e  t h e  s t a t e  c o t e r m i n o u s  
a u t h o r i t y  w i t h  t h e  d i s c h a r g e  j u r i s d i c t i o n  o f  t h e  
f e d e r a l  a c t .  ( F WPCA ,  S e c t i o n  5 0 2 ( 6 ) ) .  M o r e o v e r ,
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•thermal p o l l u t i o n  can a n d  d o e s  h a v e  as s i g n i f i c a n t  an 
af f e c t  o n  the m a r i n e  e n v i r o n m e n t  as the d i s c h a r g e  of 
contam i n a n t s .

F i n a l l y ,  this s e c t i o n  o f  the bill w o u l d  
re quire a w a s t e  d i s p o s a l  p e r m i t  fo r t h e  d i s c h a r g e  of 
•wastes i n t o  the s u r f a c e  of the land. The d i s c h a r g e  of 
c o n t a m i n a n t s  o n t o  the s u r f a c e  of the l and o f t e n  c a u s e s  

- d i r e c t  h e a l t h  h a z a r d s  g r e a t e r  than d i s c h a r g e s  into the 
waters. D i s c h a r g e s  o n t o  the land s u r f a c e  are few, b u t  
lawere t h e y  do occur, t h e i r  a f f e c t s  tend to be severe. 
;This a m e n d m e n t  w o u l d  not- r e q u i r e  a w a s t e  d i s p o s a l  
p e r m i t  for s y s t e m s  such as a p r o p e r l y  f u n c t i o n i n g  
s e p t i c  tank, s i n c e  t h e s e  f a c i l i t i e s  do n o t  c o n t e m p l a t e  
the d i s p o s a l  of w a s t e  o n t o  e i t h e r  the s u r f a c e  of the 
la n d  or i n t o  the waters.

S e c t i o n  4 a n d  S e c t i o n  5. P e r m i t  Procedures'.
I f  S S S B  267 is e n a c t e d  int o law, the d e­

pa r t m e n t  i n t e n d s  to s e e k  d e l e g a t i o n  of the H P D E S  p e r m i t  
p r o g r a m  from EPA; and E P A  h a s  i n d i c a t e d  to the state,
•that if the c h a n g e s  c o n t a i n e d  in this b i l l  a re made,
•such a d e l e g a t i o n  c an be made. Ho wever, l e a d  time w i l l  
b e  n e c e s s a r y  b e f o r e  f i n a l  d e l e g a t i o n  can be e f f e c­
tuated. In the interim, an a p p l i c a n t  m u s t  o b t a i n  b o t h  
a state p e r m i t  u n d e r  T i t l e  46, and a f e d e r a l  p e r m i t  
u n d e r  S e c t i o n  402 fo the FWPCA. D u r i n g  t h a t  time, it 
s e e m s  d e s i r a b l e  to take w h a t e v e r  steps are p o s s i b l e  to 
m i t i g a t e  a g a i n s t  the time d e l a y s  i n h e r e n t  in h a v i n g  to 
o b t a i n  two permits.

Thus, s e c t i o n  5 p r o v i d e s  that, if the a p p l i­
ca n t  h a s  r e c e i v e d  a f e d e r a l  p e r m i t  f r o m  EPA, t h e  s t a t e  
m a y  w a i v e  the i n d e p e n d e n t  state p e r m i t  p r o c e d u r e s  a n d  
e s s e n t i a l l y  "adopt" the E P A  p e r m i t  as the s t a t e  permit. 
Of course, i t  w i l l  be the r e s p o n s i b i l i t y  of the d e­
p a r t m e n t  to i n s u r e  t h a t  the s t a t e ' s  i n t e r e s t  is a d e­
qu a t e l y  p r o t e c t e d  in the p e r m i t  i s s u e d  by EPA, and, 
thus, this "ad op t i o n "  p r o c e d u r e  is d i s c r e t i o n a r y .  The  
d e p a r t m e n t  d e s i r e s  to s t r e a m l i n e  a d m i n i s t r a t i v e  p r o­
cedures; however, it d o e s  n o t  feel it a d v i s a b l e  to 
a b r o g a t e  its j u r i s d i c t i o n  t o t a l l y  w h e r e  a f e deral 
p e r m i t  is issued.

Se c t i o n  6. C o n f i d e n t i a l i t y  of Pecords.
AS 4 6 . 0 3 . 1 8 0  w a s  o r i g i n a l l y  i n t e n d e d  to 

p r o t e c t  the a p p l i c a n t  w h o  m u s t  d i s c l o s e  c o n f i d e n t i a l  
in f o r m a t i o n ,  such as m a n u f a c t u r i n g  p r o c e s s e s ,  to the 
d e p a r t m e n t  in o r d e r  to f a c i l i t a t e  full r e v i e w  of the 
permit. It w a s  n o t  i n t e n d e d  to s hield from the p u b l i c  
the a c t u a l  air p o l l u t i o n  d a t a  fro m the o p e r a t i n g  
source. How ever, w i t h o u t  the s p e c i f i c  q u a l i f i e r
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c o n t a i n e d  in the p r o p o s e d  a m e n d m e n t ,  there e x i s t s  an 
a m b i g u i t y  s u g g e s t i n g  that, p e r h a p s ,  the p u b l i c  is not 
e n t i t l e d  to k n o w  how m u c h  and w h a t  t y p e s  of p o l l u t a n t s  
are beir.g d i s c h a r g e d  by the source. T h i s  c l e a r l y  does 
n o t  a p p e a r  to be the i n t e n t  of the statute; nor is it 
a c c e p t a b l e  to the U.S. E n v i r o n m e n t a l  P r o t e c t i o n  Agency, 
w h i c h  m u s t  r e v i e w  the s t a t e ' s  a i r  q u a l i t y  c o n t r o l  
plans, of w h i c h  th ese s t a t u t e s  a r e  part.

»
S e c t i o n  7. P l a n  Review.

! The d e p a r t m e n t  is c u r r e n t l y  in the p r o c e s s  of
d e v e l o p i n g  r e g u l a t i o n s  to i m p l e m e n t  s t a t e  r e s p o n s i­
bi l i t i e s  u n d e r  the S a f e  D r i n k i n g  W a t e r  A c t  of 1974 
(P.L. 92-523). In o r d e r  to a s s u m e  r e s p o n s i b i l i t y  for 
i m p l e m e n t a t i o n  of the Safe D r i n k i n g  W a t e r  A c t  w i t h i n  
t h e  S t a t e  of Alaska, it is n e c e s s a r y  that the state 
p o s s e s s  " a d e quate p r o c e d u r e s  for t h e  e n f o r c e m e n t  
of . . . state r e g u l a t i o n s "  (Section 1 413( a ) ( 2 ) ) .  C u r­
rently, state a u t h o r i t y  o v e r  p u b l i c  w a t e r  s u p p l i e s  is 
l i m i t e d  to the a d o p t i o n  of s u b s t a n t i v e  r e g u l a t i o n s  
u n d e r  AS 46. 03.020 (10) (c). T h i s  s e c t i o n ,  by w a y  of a- 
•new s u b s e c t i o n  (b) to A S  4 6 . 0 3 . 7 2 0 ,  p r o v i d e s  for the 
r e v i e w  of p l a n s  for p u b l i c  w a t e r  s u p p y  s y s t e m s  in o rde r 
to a d e q u a t e l y  insure that these s y s t e m s  wi ll be c o n­
s t r u c t e d  and o p e r a t e d  in c o n f o r m i t y  w i t h  the state's

— l —  — u J      n ~  ,* MD i i J j s u a i i L J .  vu. j . c u j ’J x a L . j . v i i o .
The d e p a r t m e n t  r e c o g n i z e s  it is b o t h  un-. 

n e c e s s a r y  and u n w i s e  to impose a p l a n  r e v i e w  r e q u i r e­
m e n t  on the s m a l l e s t  of p u b l i c  w a t e r  s u p p l y  systems. 
T h e r e f o r e ,  the p l a n  r e v i e w  r e q u i r e m e n t  has b e e n  .ex­
ten d e d  o n l y  to t h o s e  p u b l i c  w a t e r  s u p p l y  systems to 
w h i c h  t he federal  act s p e c i f i c a l l y  applies. Thus, the 
l i m i t a t i o n s  c o n t a i n e d  in n e w  s e c t i o n  720 (b) m i r r o r  the 
d e f i n i t i o n  of p u b l i c  w a t e r  s u p p l y  s y s t e m s  found in 
S e c t i o n  1401(4) of the federal Act.

S e c t i o n  8. Oil D i s c h a r g e  R e p o r t i n g .
C u r r e n t  law (AS 4 6 . 0 3 . 7 5 0 ( d ) )  r e q u i r e s  the 

i m m e d i a t e  r e p o r t i n g  o f . a n y  v i o l a t i o n  of this chapter. 
T h e  "chapter" is, of course, c h a p t e r  3 of T i t l e  46 —  
w h i c h  e n c o m p a s e s  all the p r o h i b i t i o n s  and standards 
w i t h i n  the j u r i s d i c t i o n  of the d e p a r t m e n t .  H o w e v e r , 
b e c a u s e  this r e q u i r e m e n t  c u r r e n t l y  e x i s t s  m e r e l y  as a 
s u b s e c t i o n  to the b a l l a s t  w a t e r  d i s c h a r g e  statute, it 
h a s  b e e n  s u g g e s t e d  by some t h a t  the r e p o r t i n g  r e q u i r e­
m e n t  a p p l i e s  o n l y  to i l l e g a l  b a l l a s t  w a t e r  or tank- 
c l e a n i n g  w a s t e  dis cha r g e s .  Of c o u r s e ,  such an a r g u m e n t  
i g n o r e s  the w o r d  "chapter," a n d  we feel that it is 
w i t h o u t  merit. Howev er, to avoid  t h e  argument, and 
a v o i d  the e x p e n s e  of p e r h a p s  l i t i g a t i n g  this b o t h e r s o m e
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.matter, we have p r o p o s e d  t h a t  the r e p o r t i n g  r e q u i r e m e n t  
be e x c i s e d  f r o m  S e cti on 750 (see sec. 19 o f  the bill) 
and g iven the status of an i n d e p e n d e n t  section.

M o r e o v e r ,  the d i s c h a r g e  r e p o r t i n g  r e q u i r e m e n t  
h a s  been s p e c i f i c a l l y  c o n f i n e d  to the d i s c h a r g e  of 
p e t r o l e u m  p r o d u c t s  in v i o l a t i o n s  o f  S e c t i o n s  740 o r  750 
of the chapter.

S,ection 9, S e c t i o n  11, S e c t i o n  13. P o l l u t i o n  E n f o r c e­
ment.

S e v e r a l  v o l u m e s  c o u l d  be w r i t t e n  on the 
l o g i c a l  and legal p r o b l e m s  e x i s t e n t  in T i t l e  4 6 ' s 
c u r r e n t  e n f o r c e m e n t  sections. Y e t  a n o t h e r  l e n g t h y  
t r e a t i s e  c o u l d  b e  d e v o t e d  to the p r o b l e m s  i n h e r e n t  in 
the s t r u c t u r i n g  of any r a t i o n a l  a n d  c o h e r e n t  m e t h o d  of 
e n v i r o n m e n t a l  e nforc e m e n t .  For p u r p o s e s  o f  brevity, 
the m a j o r  p r o b l e m s  will be noted, a n d  the c o r r e c t i v e  
.measures p r o p o s e d  described.

1. The d e p a r t m e n t  c u r r e n t l y  p o s s e s s e s  no 
- c i v i l  "option" for e n f o r c e m e n t  o f  a n y t h i n g  b u t  oil 
s p i l l s  (unless the d e p a r t m e n t  sues for c o s t s  of r e s­
t o r a t i o n  u n d e r  Section' 780 —  a p r o v i s i o n  w h i c h  o f t e n  
is n o t  r elevan t). Thus, p a r t i c u l a r l y  in a i r  p o l l u t i o n  
o r  s e w e r a g e  d i s p o s a l  m a t t e r s ,  the d e p a r t m e n t  m u s t  
..either p r o c e e d  criminally, o r  s i m p l y  d r o p  the matter. 
S c h o l a r s  h a v e  c o m p l a i n e d  for y e a r s  a b o u t  the o v e r­
c r i m i n a l i z a t i o n  of the lav;, a n d  in m a n y  r e s p e c t s ,  w e  
agree. E n v i r o n m e n t a l  e n f o r c e m e n t  is, to a large 
degree, e i t h e r  c o m p e n s a t o r y  o r  r e m e d i a l  in n a t u r e  —  
t h a t  is, t h e  p u n i s h i n g  of a c u l p a b l e  i n d i v i d u a l  is 
o f t e n  o n l y  t a n g e n t i a l  to the m a i n  p u r p o s e s  of an 
e n v i r o n m e n t a l  e n f o r c e m e n t  agency. T h e  m a i n  c o n c e r n  is 
p r e v e n t i n g  o r  r e m e d y i n g  damage.

R e v i s e d  AS 4 6 . 0 3 . 7 6 0  e s t a b l i s h e s  a civil 
o p t i o n  for the full range of v i o l a t i o n s  c u r r e n t l y  
c o v e r e d  o n l y  by the c r i m i n a l  p r o v i s i o n s  of AS 4 6.- 
03.790. W e  b e l i e v e  the e x i s t e n c e  of this c i v i l  o p t i o n  
w i l l  at o n c e  g r e a t l y  i n c r e a s e  b o t h  the f a i r n e s s  and 
e f f e c t i v e n e s s  of the d e p a r t m e n t ' s  e n f o r c e m e n t  f u n c­
tio n s  .

M a n y  p o l l u t i o n  v i o l a t i o n s  i n v o l v e  s o m e t h i n g  
less than w h a t  one m i g h t  call t r a d i t i o n a l  c r i m i n a l  
guilt. P e r s o n s  will o f t e n  r e c o g n i z e  t h e i r  n o n - c o m­
p l i a n c e  w i t h  e n v i r o n m e n t a l  q u a l i t y  s t a n d a r d s ,  y e t  m a y  
o f t e n  p r o ' . n g  and c o m p l i c a t e  e n f o r c e m e n t  a c t i o n  s imply  
b e c a u s e  t: y do not feel that the v i o l a t i o n  m a k e s  them
a  c r i m i n a  n the c o mmon m e a n i n g  of the word.

'. he crimin al s a n c t i o n  is o f t e n  a c l u m s y  tool 
to accoiT.; ! j sh the main p u r p o s e  of e n f o r c e m e n t  —  that
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is, to encour a g e ,  and on o c c a s i o n  to coerce, the i n­
dividu al int o b r i n g i n g  his f a c i l i t y  into c o m p l i a n c e  
w i t h  a p p l i c a b l e  standar ds. M o s t  s e n t e n c e s  in the p a s t  
for criminal v i o l a t i o n s  h a v e  in fact b e e n  of a civil  
n a t u r e  —  i.e., the s u s p e n s i o n  of a m a j o r i t y  of the 
•fine on c o n d i t i o n  t h a t  the d e f e n d a n t  u n d e r t a k e  a 
v a r i e t y  of c o r r e c t i v e  actions. T h i s  ty pe of a r r a n g e­
men t  can b e t t e r  be e f f e c t u a t e d  in the c o n t e x t  of the 
m o r e  f l e xib le p r o c e e d i n g s  of a c i v i l  action.

F i n a l l y , ' a s  w i t h  m o s t  fields of lav;, e n­
vi r o n m e n t a l  e n f o r c e m e n t  is a s p e c i a l i z e d  legal art. 
•Environmental l i t i g a t i o n  r e q u i r e s  a b a c k g r o u n d  of 
t e c h n o l o g i c a l  k n o w l e d g e ,  as w e l l  as a g r a s p  of this 
r a p i d l y  e x p a n d i n g  area of law. It is rare i n d e e d  that  
a p erson w h o  h a s  a c q u i r e d  t h e s e  s kills is a l s o  w e l l  
q u a l i f i e d  in the e q u a l l y  s p e c i a l i z e d  and v a s t l y  d i f­
fer e n t  area o f  c r i m i n a l  law. It is the D e p a r t m e n t  of 
Lav;’s p o s i t i o n  t h a t  e n f o r c e m e n t  e f f e c t i v e n e s s  c a n  be 
s i g n i f i c a n t l y  i n c r e a s e d  if its e n v i r o n m e n t a l  u n i t  can 
h a n d l e  m o r e  m a t t e r s  in the c o n t e x t  of civil l i t i g a t i o n .

T h e  "normal" r e s p o n s e  to the need fcr a c i v i l  
o p t i o n  in e n v i r o n m e n t a l  e n f o r c e m e n t  has been the 
c r e a t i o n  of c i v i l  p e n a l t i e s .  The p r o b l e m  w i t h  this 
a p p r o a c h  is t h a t  some c o u r t s  m a y  v i e w  this as an 
attempt  to p e n a l i z e  or p u n i s h  a d e f e n d a n t  w i t h o u t  
a f f o r d i n g  h i m  the n o r m a l  range of r ights  g i v e n  to a 
c r i minal d e f e n d a n t ,  i.e., p r i v i l e g e  a g a i n s t  sei'f- 
i n c r i m i n a t i o n , j u r y  trial, etc. See K e n n e d y  v. M e n­
doz a  - M a r t i n e z ,  372 U.S. 144 (1963). As a m a t t e r  of 
b o t h  p o l i c y  a n d  lav;, the a r g u m e n t  has some m e r i t .

7vccordingiy, the p r o p o s e d  r e v i s i o n  of S e c t i o n  
760 has bee n w r i t t e n  in a m a t t e r  w h i c h  frames the civi l
a s s e s s m e n t  to r e c o g n i z e  the two p r i m a r y  g oals of
e n v i r o n m e n t a l  e n f o r c e m e n t  —  that is, c o m p e n s a t i o n  and 
correction. S u b s e c t i o n  ( a ) (1) r e c o g n i z e s  that v i o­
lations of e n v i r o n m e n t a l  s t a n d a r d s  or r e q u i r e m e n t s  can 
cause or c o n t r i b u t e  to e n v i r o n m e n t a l  h a r m  w h i c h  is 
i n c a p a b l e  of p r e c i s e  q u a n t i f i c a t i o n .  The s t a t e  d o e s 
s uffer l osses w i t h  e a c h  i n c i d e n c e  of violation. 
S u b s e c t i o n  ( a ) (1) r e c o g n i z e s  the e x i s t e n c e  o f  those
losses and e s t a b l i s h e s  a m e a n s  for w h i c h  t h e y  m a y  be at
least p a r t i a l l y  c o m p e n s a t e d .

S u b s e c t i o n  ( a ) (2) r e c o g n i z e s  that s i g n i f i c a n t  
a d m i n i s t r a t i v e  c o s t s  m a y  b e  i n v o l v e d  in b o t h  the d e­
tection of v i o l a t i o n s ,  and in w h a t  are often  p r o l o n g e d  
a t t e m p t s  to c o r r e c t  the m a t t e r  informally. T h i s  p r o­
vis i o n  also r e c o g n i z e s  that these costs s hould be b o r n e  
b y  the v i o l a t o r ,  r a t h e r  than the public, and c o u r t s
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h a v e  held that this is a p r o p e r  b a s i s  for a c i v i l  
as s e s s m e n t  for r e g u l a t o r y  v i o l a t i o n s .  Pe ople v.
G r i g g s , F2nd 23 (CA9 1960).

S u b s e c t i o n  (a)(3) p r o v i d e s  p e rh aps the m o s t  
i m p o r t a n t  m e a s u r e  by w h i c h  the size of the a s s e s s m e n t  
m a y  be gauged. By d e n y i n g  the d e f e n d a n t  the " e c o n o m i c  
savings" for a c o n t i n u a t i o n  of the vi olation, the 
i n c e n t i v e  for the v i o l a t i o n  is removed. To the d e g r e e  
the civil a s s e s s m e n t  r e f l e c t s  the e c o n o m i c  s a v i n g s  
re a l i z e d  by the p e r s o n  in n o t  c o m p l y i n g  w i t h  the 
standard charged, the a s s e s s m e n t  of that sum m a y  b e  
d e f e r r e d  by the c o u r t  p e n d i n g  c o r r e c t i o n  of the v i o­
lat i o n  w i t h i n  the m i n i m u m  f e a s i b l e  time. (Section 
760(c)).

A s  p r o p o s e d  s e c t i o n  760(b) m a k e s  clear, the 
p u r p o s e s  of this e l e m e n t  of the a s s e s s m e n t  are c o r­
rec t i v e  and r e m e dial, r a t h e r  than punitive. There f o r e ,  
such m a t t e r s  as the i n t e n t  of the defendant, or p r e­
vi o u s  v i o l a t i o n s  by h i m  w i l l  be i r r e l e v a n t  in g a u g i n g  
the level of the a s s e s s m e n t .

P r o p o s e d  S e c t i o n  760 d o e s  n ot a l t e r  the 
p r e s e n t  law's m a x i m u m  p e r m i s s i b l e  a m o u n t  of the this 
civil assessment;  rather, it m e r e l y  r e d i r e c t s  the 
e m p h a s i s  of the s e c t i o n  to i n s u r e  that it w i l l  o n l y  be 
used to c o m p e n s a t e  the state, a n d  as a v e h i c l e  to 
en c o u r a q e  the d e f e n d a n t  to i n v e s t  the n e c e s s a r y  funds 
to bring his f a c i l i t y  into c o m p l i a n c e .

W h e r e  the p r i m a r y  p u r p o s e  of the e n f o r c e m e n t  
p r o c e e d i n g  is p u n i s h m e n t  or g e n e r a l  d e t e r r e n c e ,  the 
criminal r e m e d i e s  of S e c t i o n  790 (as amended in sec. 11 
-of the bill) w i l l  be u t i l i z e d .  S e c t i o n  790(a) e s­
tabli s h e s  s t r i c t  l i a b i l i t y  for e n v i r o n m e n t a l  o f f e n s e s  
in a m a n n e r  s i m i l a r  to e x i s t i n g  760(a), and l i k e w i s e  
s i m ilar to m a n y  e x i s t i n g  "civil p e n a l t y "  s e c t i o n s  of 
o t h e r  statutes. W h e r e  p u n i s h m e n t  is sought, the r i g h t s  
of the c r i m i n a l  d e f e n d a n t  s h o u l d  obtain, and thus the 
p e n a l t y  is set in the c o n t e x t  of c r i m i n a l  r a t h e r  than 
civil p r o cee dings. H o w e v e r ,  b e c a u s e  no s h o w i n g  of 
i ntent is r e q u i r e d  to s u s t a i n  a c o n v i c t i o n  u nder  
790(a), no p r i s o n  t e r m  is p r o v i d e d  for sentencing.
'Hiere are s e r i o u s  due p r o c e s s  p r o b l e m s  i n v o l v e d  w i t h  
the i m p o s i t i o n  of a p r i s o n  s e n t e n c e  for a s t r i c t  
l i a b i l i t y  offense. C o n s t i t u t i o n a l  p r o b l e m s  aside, it 
is doubt ful t h a t  any c o u r t  w o u l d  i m p riso n a p e r s o n  for 
a n o n - w i l l f u l  v i o l a t i o n .
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Where, however, an e n v i r o n m e n t a l  s t a n d a r d  has 
b e e n  i n t e n t i o n a l l y  v i o l a t e d ,  a p r i s o n  t e r m  -is p r o v i d e d  
u n d e r  Sectio n 790(b). W e  feel t h a t  it is i m p o r t a n t  
t h a t  this d i s t i n c t i o n  be d e l i n e a t e d  a n d  applied. U n d e r  
e x i s t i n g  lav.*, n o n - w i l f u l  v i o l a t i o n s  are p u n i s h a b l e  by a 
hi g h e r  fine, and by the same p r i s o n  t e r m s  as a r e  w i l f u l  
v i o l a t i o n s  u n d e r  S e c t i o n  790. T h i s  c a u s e d  the State  
.Supreme Court not a small a m o u n t  of c o n c e r n  in the case 
o f  Stock v. S t a t e , -526 P . 2d 3 (1974). Th is s t a t u t o r y  
scheme b a r e l y  w i t h s t o o d  c o n s t i t u t i o n a l  a t t a c k  on these 
grounds. However, s im ply b e c a u s e  t h i s  r a t h e r  c u r i o u s  
d i s t i n c t i o n  w i t h s t o o d  c o n s t i t u t i o n a l  a t t a c k  d o e s  n o t  
m e a n  it is- the b e s t  m e a n s  of s t r u c t u r i n g  e n v i r o n m e n t a l  
e nforcement. F e n a l t i e s  s h o u l d  b e  m o r e  s e v e r e  for 
w i l f u l  than for n o n - w i l f u l  v i o l a t i o n s .

In sum, the a m e n d m e n t s  c o n t a i n e d  -in S S S B  267 
w i l l  p r o v i d e  a civil a c t i o n  w h e r e  the p r i m a r y  p u r p o s e  
o f  e n f o r c e m e n t  is c o m p e n s a t o r y  a n d  remedi al. W h e r e  the 
fa c t s  of a p a r t i c u l a r  case d i c t a t e  e i t h e r  p u n i s h m e n t  or 
g e n e r a l  deterrence, a c r i m i n a l  fine  is p r o v i d e d  on a 
s t r i c t  l i a b i l i t y  basis, and a fine and i m p r i s o n m e n t  are 
a v a i l a b l e  for i n t e n t i o n a l  v i o l a t i o n s .  Such a s t r u c t u r­
ing not only m a k e s  m o r e  sense w i t h  r e g a r d  to the 
o v e r a l l  p u r p o s e s  of these v a r i o u s  forms of action , but  
a l s o  p r o v i d e s  a s u f f i c i e n t  r a n g e  of e n f o r c e m e n t  o p t i o n s
J  .  - I T  _  -  -  -  r -   ____________— I  i .  —.  -  J .  .  1  «  J  J -  ~  i  1  J -  J «... *1 —  . . .
U U  Q J . 1 U W  L . V J  U 'C L  L d l i u i  k t  t - 1  L U  L W C  j J U l  L . 1 W U X G I

facts of the situation.
2. C u r r e n t  oil spi3 1 l i a b i l i t y  p r o v i s i o n s  

a r e  d e f i c i e n t  in m a n y  respects.  U n d e r  c u r r e n t  AS 
-46.03.822, a p r i v a t e  p a r t y  o r  a g o v e r n m e n t a l  a g e n c y  
o t h e r  than the state is e n t i t l e d  the full c o m p e n s a t i o n ,  
b a s e d  on strict l i a b ility for all a c t u a l  d a m a g e s  
c a u s e d  by an oil spill. H o w ever, the a v a i l a b i l i t y  of 
s t r i c t  l i a b i l i t y  c o m p e n s a t i o n  to the state is l i m i t e d  
b y  the p r o v i s i o n s  of c u r r e n t  760(b), w h i c h  p l a c e s  an 
u p p e r  limit on state c o m p e n s a t i o n  of $100,000.

It is impo ss i b l e  to c a t a l o g  the i n f i n i t e  
s e r i e s  of c i r c u m s t a n c e s  u n d e r  w h i c h  the s t a t e  m i g h t  
i t s e l f  be d a m aged by an oil spill. If a S a n t a  B a r b a r a  
t y p e  oil spill impacts u p o n  a m a j o r  s t a t e  o w n e d  capital 
facility, or state b e a c h  or p a r k , it c ould c a u s e 
a c t u a l  d a mag es well into the m i l l i o n s .  Yet, u n d e r  the 
c u r r e n t  readin g of S e c t i o n  822 and S e c t i o n  760(b), the 
s t a t e  w o u l d  be lim ited in its r e c o v e r y  to $100,000.
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A n  a d d i t i o n a l  c o m p e n s a t o r y  p r o v i s i o n  to the 
st a t e  is c u r r e n t l y  p r o v i d e d  by S e c t i o n  760(c). T h i s  
se c t i o n  p r o v i d e s  for r e c o v e r y  of a c t u a l  d a m a g e s  to a 
s p e c i f i e d  a m o u n t  (based on the si ze or e v a l u a t i o n  o f  
the facility) for v i o l a t i o n s  of S e c t i o n  750. S e c t i o n  
750, of course, a p p lies o n l y  to d i s c h a r g e s  r e s u l t i n g  
f r o m  " b a l l a s t  water', t a n k - c l e a n i n g  w a s t e  or o t h e r  w a s t e  
c o n t a i n i n g  p e t r o l e u m . "  A  m a j o r  w e l l  b l o w o u t  w o u l d  n o t 
v i o l a t e  S e c t i o n  750 —  rather, i t  w o u l d  b e  in v i o l a -  
-tion of S e c t i o n  740, for w h i c h  t h e  760(c) l i a b i l i t y  
p r o v i s i o n  d o e s  not apply. Thus, in a m a j o r  b l o w o u t  
•situation (or a m a j o r  'tanker accident) the s t a t e  w o u l d  
b e  l i m i t e d  in its r e c o v e r y  to $100, 0 0 0 ,  u n l e s s  n e g­
lig e n c e  c o u l d  be p r o v e d  u n d e r  c o m m o n  la w p r i n c i p l e s .  
P r o v i n g  n e g l i g e n c e  in an oil d i s c h a r g e  case m i l e s  o u t  
to sea, or an isolated a r e a  of t h e  N o r t h  Slope, is 
e x t r e m e l y  diffi c u l t ,  and in m a n y  c a s e s  i m p o s s i b l e .
M o r e  f u n d a m e n t a l l y ,  r e q u i r i n g  the s t a t e  (and t h e  s tate  
alone) to p r o v e  n e g l i g e n c e  to o b t a i n  full r e c o v e r y  
flies in the face of j u d i c i a l  a n d  l e g i s l a t i v e  o p i n i o n  
t h a t  the h a n d l i n g  of oil is a h a z a r d o u s  u n d e r t a k i n g ,  
f o r  w h i c h  the h a n d l e r s  s h ould b e  s t r i c t l y  l i a b l e  in the 
e v e n t  of injury. T h e  A l a s k a  L e g i s l a t u r e  h a s  r e c o g n i z e d  

- this in S e c t i o n  822 and has a c c o r d i n g l y  g r a n t e d  u n­
lim i t e d  r e c o v e r y  for a ctual  d a m a g e s  b a s e d  o n  s t r i c t  
.liability to a n y  person, e x c e p t  t h e  state. In S e c t i o n  
13 of thi s bill, r e v i s i o n s  to S e c t i o n  822 r e m o v e  this 
d i s t i n c t i o n ,  and p e r m i t  the s t a t e  to r e c o v e r  for all 
actual  d a m a g e s  c iu sed to it by an oil p o l l u t i o n  i n­
cident. W i t h o u t  this p r o v i s i o n ,  o n e  m u s t  be e x t r e m e l y  
p e s s i m i s t i c  on the s t a t e ' s  a b i l i t y  to r e c o u p  a c t u a l  
l o s s e s  in the event  of c a t a s t r o p h i c  oil  spill.

Se c t j o n  10. Injunctions.
C u r r e n t l y  T i t l e  46 d o e s  n o t  c o n f e r  u p o n  the 

d e p a r t m e n t  the power to seek an i n j u n c t i o n  for v i o­
lat i o n s  of its standards. T h e r e  is a s u b s t a n t i a l  b o d y  
o f  j u d i c i a l  o p i n i o n  to the e f f e c t  that, a b s e n t  a s p e -  _ 
c i f i c  s t a t u t o r y  p r o v i s i o n  a u t h o r i z i n g  such suits, the 
c o u r t s  w i l l  n o t  e njoi n the v i o l a t i o n  of a s t a t u t e  or 
r e g u l a t i o n  as such. Thus, e x c e p t  in c a s e s  w h e r e  an 
a c t u a l  " p u b l i c  nuisance" can be d o m o n s t r a t e d , the 
d e p a r t m e n t ' s  a u t h o r i t y  to seek i m m e d i a t e  e f f e c t i v e  
r e m e d i a l  a c t i o n  may be extremem.lv limited. S i n c e  
e n v i r o n m e n t a l  e n f o r c e m e n t  m e c h a n i s m s  are o f t e n  n e e d e d  
to p r e v e n t  future h a r m  r a t h e r  t h a n  to m e r e l y  r e d r e s s  

• p a s t  v i o l a t i o n s ,  it is i m p o r t a n t  that t h i s  a m b i g u i t y  be 
removed, and a s p e c i f i c  i n j u n c t i o n  p r o v i s i o n  i n s e rted.
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A t  c o m m o n  l a w ,  i n  o r d e r  t o  o b t a i n  a  p r e ­
l i m i n a r y  i n j u n c t i o n ,  i t  w a s  n e c e s s a r y  f o r  t h e  p l a i n t i f f  
- t o  d e m o n s t r a t e  t h a t  p h y s i c a l  i r r e p a r a b l e  h a r m  w o u l d  b e  
c a u s e d  t o  h i m  b y  a  f a i l u r e  t o  g r a n t  t h e  p r e l i m i n a r y  
r e l i e f .  I n  e n v i r o n m e n t a l  l i t i g a t i o n ,  t h i s  i s  o f t e n  a n  
e x c e e d i n g l y  d i f f i c u l t  t a s k .  I t  i n v o l v e s  t h e  a s s e m b l a g e  
o f  e x p e r t s  b y  t h e  s t a t e  t o  d i s c u s s  t h e  p r o b a b l e  h a r m  o f  
a  s p e c i f i c  p o l l u t i n g  a c t i v i t y  o n  t h e  r e c e i v i n g  e n ­
v i r o n m e n t .  T h e  a f f i d a v i t s ,  e x h i b i t s ,  e t c . ,  a r e  t h e n  
t h r o w n  i n t o  a  " b a t t l e  o f .  e x p e r t s "  w h i c h  i s  b o t h  t i m e  

; c o n s u m i n g  a n d  u s u a l l y  i n c o n c l u s i v e .  A l l  t h e  w h i l e ,  o f  
c o u r s e ,  t h e  p o l l u t i n g  a c t i v i t y  i s  a l l o w e d  t o  b e  c o n ­
t i n u e d .  T h e r e  h a s  e m e r g e d  a  j u d i c i a l  p h i l o s o p h y  t o w a r d  
t h i s  p r o b l e m .  P a r t i c u l a r l y  i n  f e d e r a l  c o u r t s ,  i t  i s  
o f t e n  n o t  n e c e s s a r y  t o  d e m o n s t r a t e  p h y s i c a l  i r r e p a r a b l e  
■ha rm w h e n  s e e k i n g  a n  i n j u n c t i o n  a g a i n s t  a  v i o l a t i o n  o f  
a  p u b l i c  w e l f a r e  s t a t u t e  —  s u c h  a s  e n v i r o n m e n t a l  
l e g i s l a t i o n .  S e e  J o n e s  v .  D i s t r i c t  o f  C o l u m b i a  R e ­
d e v e l o p m e n t  A g e n c y , 4 9 9  F 2 n d  5 0 2 ,  5 1 2  (CADC 1 9 7 4 ) ;  . 
E n v i r o n m e n t a l  D e f e n s e  F u n d  v .  T V A ,  4 6 8  F 2 n d  1 1 6 4 ,  1 1 8 4  
(CA6  1 9 7 2 ) ;  L a t h a n  v .  V o l p e , 4 5 5  F 2 n d  1 1 1  ( CA9  1 9 7 1 ) .  

T h e  b a s i c  r e a s o n  f o r  t h i s  r u l e  i s  t h a t  s u f f i c i e n t  
i r r e p a r a b l e  h a r m  t o  t h e  p u b l i c  o c c u r s  u p o n  a  s h o w i n g  o f  
t h e  v i o l a t i o n  o f  t h e  p u b l i c  w e l f a r e  s t a n d a r d  i t s e l f .  
S e c t r o n  7 6 5  m r r r o r s  t h u s  j u d x c i o ) .  p h i l o s o p j i j ' .

; M o r e o v e r ,  S e c t i o n  7 6 5  m i r r o r s  c u r r e n t  j u d i ­
c i a l  a t t i t u d e s  t o w a r d  t h e  b a l a n c i n g  o f  e q u i t i e s  i n  
e n v i r o n m e n t a l  a c t i o n s .  I t  i s  g e n e r a l l y  s t a t e d  t h a t :

‘" T h e  s t a t e ,  b y  e n t e r i n g  t h e  u n i o n ,  d i d  n o t  
s i n k  t o  t h e  p o s i t i o n  o f  p r i v a t e  o w n e r s  
s u b j e c t  t o  o n e  s y s t e m  o f  p r i v a t e  l a w .  T h e  
c o u r t  h a s  n o t  q u i t e  t h e  s a m e  f r e e d o m  t o  
b a l a n c e  t h e  h a r m  t h a t  w i l l  b e  d o n e  b y  a n  
i n j u n c t i o n  a g a i n s t  t h a t  o f  w h i c h  ( t h e  s t a t e )  
c o m p l a i n s .

" I t  i s  a  f a i r  a n d  r e a s o n a b l e  d e m a n d  o v e r  t h e  
p a r t  o f  a  s o v e r e i g n  t h a t  t h e  a i r  o v e r  i t s  
t e r r i t o r y  s h o u l d  n o t  b e  p o l l u t e d  . . . .  I f  
a n y  s u c h  d e m a n d  i s  t o  b e  e n f o r c e d  t h i s  m u s t  
n o t w i t h s t a n d i n g  t h e  h e s i t a t i o n  t h a t  w e  m i g h t  
f e e l  i f  t h e  s u i t  w e r e  b e t w e e n  p r i v a t e  p a r -  
t h a t  t h e s e  c o s t s  s h o u l d  b e  b o r n e  b y  t h e  
■ t i e s ,  a n d  t h e  d o u b t  w h e t h e r ,  f o r  t h e  i n ­
j u r i e s  w h i c h  t h e y  m i g h t  b e  s u f f e r i n g  t o  
t h e i r  p r o p e r t y ,  t h e y  s h o u l d  n o t  b e  l e f t  
t o  a n  a c t i o n  o f  l a v ; . "  G e o r g i a  v .  T e n n e s ­
s e e  C o p p e r  C o m p a n y ,  2 0 6  US  2 3 0 ,  2 3 8 -  ( 1 9 0 6 ) . "
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T h e  q u e s t i o n  of the e x t e n t  to w h i c h  the c o u r t  
should b a l a n c e  the e q u i t i e s  in e n v i r o n m e n t a l  e n f o r c e­
me n t  l i t i g a t i o n  has r e c e i v e d  e x t e n s i v e  t r e a t m e n t  in the 
R e s e r v e  M i n i n g  l i t i g a t i o n ,  a n d  S e c t i o n  765 m i r r o r s  the 
r e s o l u t i o n  of that issue g i v e n  b y  the C o u r t  of A p p e a l s  
for the E i g h t h  Ci rcuit. In t h e i r  d e c i s i o n  (U.S. v . 
Re serve M i n i n g  C o . , 514 F 2 n d  4 92) , the c o u r t  h e l d  that 
the b a l a n c i n g  of e q u i t i e s  in e n v i r o n m e n t a l  e n f o r c e m e n t  
’act i o n s  w o u l d  b e  r e l e v a n t  in d e t e r m i n i n g  the t i m i n g  of 

: c ompliance,  b u t  n o t  in the u l t i m a t e  n e c e s s i t y  of 
c o m p l y i n g  w i t h i n  a r e a s o n a b l e  time. Thus, the E i g h t h  
C i r c u i t  r e c o g n i z e d  that e n v i r o n m e n t a l  v i o l a t i o n s  m a y  
n o t  be so s e vere as to r e q u i r e  i m m e d i a t e  c o m p l i a n c e  
(which, in some cases, m a y  m e a n  a c l o s i n g  of the 
f a c i l i t y ) , and t h a t  it w o u l d  n o t  be e q u i t a b l e  to so 
order. W e  c o n c u r  w i t h  this f o r m u l a t i o n ,  a n d  thus 
S e c t i o n  765 a l l o w s  the b a l a n c i n g  of the e q u i t i e s  to 
d e t e r m i n e  w h e t h e r  the v i o l a t i o n  s h o u l d  be i m m e d i a t e l y  
-corrected.

S e cti on 12. L a n d  N u i s a n c e s .
Under c u r r e n t  AS 4 6 . 0 3 . 8 1 0 ,  the d e p o s i t i n g  of 

foul s u b s t a n c e s  o t h e r w i s e  in the n a t u r e  of n u i s a n c e  
w i l l  n o t  be c o n s i d e r e d  a nu.isanop if t h e v  are d e p o s i t e d  
a d j a c e n t  to a h i g h w a y  a b u t t i n g  t i d a l  water. The 
j u s t i f i c a t i o n  for this e x c e p t i o n  is elusive. D e p o s i­
ting  of g a r b a g e  and d e a d  a n i m a l s  is p a r t i c u l a r l y  
o f f e n s i v e  w h e n  do ne a d j a c e n t  to a h i g h w a y  w h i c h  t r a­
ve r s e s  a beach o r  t i d a l  a r e a  f r o m  w h i c h  s cenic e n­
joy m e n t  is derived. P e r h a p s  the e x c e p t i o n  was o r i g i­
na l l y  i n t e n d e d  to c o u n t e n a n c e  the d u m p i n g  of c a r c a s s e s  
a n d  other v i l e  s u b s t a n c e s  w h e r e  the tide w o u l d  w a s h  it 
away. W h a t e v e r  the r a t i o n a l e ,  w e  b e l i e v e  it n e e d s  to 
b e  changed.

S e c t i o n  14. C o m p l i a n c e  Order.
T he c o m p l i a n c e  o r d e r  is the m o s t  e f f e c t i v e  

single m e a n s  o f  e n f o r c i n g  e n v i r o n m e n t a l  q u a l i t y  s t a n­
dards. It is e f f e c t i v e  and e x p e d i t i o u s ,  and do es n o t  
n e c e s s a r i l y  r e q u i r e  e x p e n s i v e  a n d  time c o n s u m i n g  
l i t i g a t i o n  on the p a r t  of e i t h e r  the d e p a r t m e n t  or the 
p e r s o n  on w h o m  the c o m p l i a n c e  o r d e r  is served. Its 
v e r y  i n f o r m a l i t y  m a k e s  it a u s e f u l  tool to the d e p a r t­
me n t  and an i m p o r t a n t  a l t e r n a t i v e  to formal j u d i c i a l  
action.

U n f o r t u n a t e l y ,  the c u r r e n t  c o m p l i a n c e - o r d e r s  
s e c t i o n  (AS 46.03.130) m a y  b e  u t i l i z e d  o n l y  for w a t e r  
q u a l i t y  v i o l a t i o n s .  T h i s  s o r t  of p r o v i s i o n  c a n  be just
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as effecti ve, and indeed, is j u s t  as n e c e s s a r y ,  for air 
a n d  land p o l l u t i o n  cases. P r o p o s e d  AS 4 6 . 0 3 . 8 5 0  
e x t e n d s  the r e a c h  of the c o m p l i a n c e  o r d e r  to t h o s e  
o t h e r  activities.

The c u r r e n t  c o m p l i a n c e - o r d e r  s e c t i o n  r e q u i r e s  
se r v i c e  by c e r t i f i e d  m a i l  —  c r e a t i n g  an u n n e c e s s a r y  
time d e l a y  w h i c h  can be e a s i l y  o b v i a t e d  by p e r s o n a l  
s e r v i c e  up on the i n d i v i d u a l  i n v o l v e d .  P r o p o s e d •S e ction  
£50 s p e c i f i c a l l y  p e r m i t s  .personal service.

Finally, the c u r r e n t  c o m p l i a n c e - o r d e r  section 
:a l lows the indivi dual 15 d a y s  to file w i t h  the d e p a r t­
me n t  a r e p o r t  s t ating w h a t  c o r r e c t i v e  m e a s u r e s  he w i l l  
take. Often, a full 15 d a y s  is n o t  n e c e s s a r y ,  and, 
p a r t i c u l a r l y  d u ring c r i tical t i m e s  of the y e a r  (such as 
s p a w n i n g  season) a 1 5 - d a y  w a i t  b e f o r e  i s s u a n c e  of a 
c o m p l i a n c e  o r d e r  can hav e d i s a s t r o u s  i m p l i c a t i o n .
Thus, p r o p o s e d  S e c t i o n  850 l e a v e s  the d e p a r t m e n t  the 
d i s c r e t i o n  to d e t e r m i n e  the t i m e  p e r i o d  n e c e s s a r y  to 

. f o r w a r d  c o r r e c t i v e  action. Of c o u r s e ,  judicia l r e v i e w  
o f  the r e a s o n a b l e n e s s  of the d e p a r t m e n t ' s  a c t i o n  in 
t h i s  r e g a r d  w o u l d  be a vailable.

Se c t i o n  16 and S e ction 17. D e f i n i t i o n s .
The a m e n d m e n t  of A S  4 6 . 0 3 . 9 0 0 ( 1 2 )  is e x p a n d e d  

to b r i n g  thermal p o l l u t i o n  w i t h i n  tne d e f i n i t i o n  of 
"other waste s . "  It is in line  w i t h  the p o l i c y  of S S S B  
'267 e x p r e s s e d  elsewhere, to m a k e  c l e a r  th at t h e rmal 
p o l l u t i o n  is w i t h i n  the a m b i t . o f  the d e p a r t m e n t ' s  
j u r i s d i c t i o n .

The a m e n d m e n t  of A S  4 6 . 0 3 . 9 0 0 ( 2 0 )  m a k e s  c lea r 
w h a t  T i t l e  46 implies —  th at it is the p u r p o s e  of the 
t i t l e  to p r o t e c t  w a t e r  q u a l i t y ,  a n d  n o t  to e s t a b l i s h  a 
w a t e r  use authority. The e x i s t i n g  term "in r e l a t i o n  to 
th i s  r e a s o n a b l e  and n e c e s s a r y  use" is ambiguous , and is 
o u t  of c o n t e x t  w i t h  the r e m a i n d e r  of the chapter.

S e c t i o n  18. A d m i n i s t r a t i v e  P r o c e d u r e  Act.
Cu r r e n t  AS 4 6 . 0 3 . 8 8 0  p r o v i d e s  that "the 

a c t i v i t i e s  and p r o c e e d i n g s "  of the d e p a r t m e n t  are 
s u b j e c t  to the p r o v i s i o n s  of the A d m i n i s t r a t i v e  P r o­
ced u r e  A c t  (AS 44.62). H o w e v e r ,  e x i s t i n g  AS 4 4 . 6 2 . 3 3 0  
d o e s  not s p e c i f i c a l l y  list the D e p a r t m e n t  of E n v i r o n­
me n t a l  C o n s e r v a t i o n  as o n e  of the a g e n c i e s  to w h i c h  the 
a d m i n i s t r a t i v e  a d j u d i c a t i o n  p r o v i s i o n s  of that c h a p t e r  
applies. Given S e c t i o n  880, and the fact t h a t  p r o­
cee d i n g s  b e f o r e  the d e p a r t m e n t  m a y  h a v e  a p r o f o u n d  
a f f e c t  upon indi vi d u a l  r i g h t s  and o b l i g a t i o n s ,  it seems 
n e c e s s a r y  to make clear- that the c o n d u c t  of c o n t e s t e d  
cases w i t h i n  the d e p a r t m e n t ' s  j u r i s d i c t i o n  is s u b j e c t  
t o  A P A .
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c o n t e s t e d  c a s e s  w i t h i n  the d e p a r t m e n t ' s  j u r i s d i c t i o n  is 
s u bje ct to APA.

S e c t i o n  19. Repealers.
T h i s  s e ctio n r e p e a l s  the e x i s t i n g  c o m p l i a n c e -  

o r d e r  s e c t i o n  (AS 46.03.130), w h i c h  w o u l d  b e  r e - e n a c t e d  
as AS 46.03.850. Also, the e x i s t i n g  r e p o r t i n g  r e q u i r e­
m e n t  found in AS 46.03.750(d) is r e p e a l e d  a n d  w o u l d  be 
r e - e n a c t e d  as AS 46.03.755.

A S  46. 03.-230 (a) is a l s o  r e p e aled. T h i s  w a s  
h o t  included, in o r i g i n a l  ‘SB 267. P r e s e n t l y ,  the s tate 

: funds l o c a l  a ir p o l l u t i o n  c o n t r o l  a u t h o r i t i e s  u n d e r  two 
s t a t u t e s  —  7.S 4 3.18.0 1 0 ( a ) ( 3 ) ,  s t a t e  aid to local 
g o v e r n m e n t s ,  and AS 4 6 . 0 3.230 (a),. state and f e d e r a l  
aid. The T i t l e  43 p r o v i s i o n  p r o v i d e s  for $ 2 . 0 0  p e r  
c a p i t a  to c i t i e s  and b o r o u g h s  for b o t h  air a n d  w a t e r  
p o l l u t i o n  c o n t r o l  facilities. T he T i t l e  46 p r o v i s i o n  
c u r r e n t l y  p r o v i d e s  that l o c a l i t i e s  are e n t i t l e d  to a 
b u d g e t . - T h e  a m o u n t  of m o n e y  a p p r o p r i a t e d  b y  the 
l e g i s l a t u r e  for AS 46.03.230(a) p u r p o s e s  h a s  r e p r e­
sen t e d  o n l y  a token  c o n t r i b u t i o n  (total .$25,000) 
■compared w i t h  the t o t a l  b u d g e t s  of the t h r e e  b o r o u g h s  
t h a t  p r e s e n t l y  have air p o l l u t i o n  c o n t r o l  autho r i t y .
T h e  c o s t s  of a d m i n i s t e r i n g  t hese two f u n d i n g  p r o g r a m s  
a re al so d u p l i c a t i v e ,  as e s s e n t i a l l y  the s a m e  i n f o r­
m a t i o n  m u s t  be r e g e n e r a t e d  for e^ch a p p l i c a t i o n .

' B e c a u s e  the l e g i s l a t u r e  is c u r r e n t l y  u n d e r­
t a k i n g  a c o m p r e h e n s i v e  r e v i e w  of the s t a t e ' s  r e v e n u e -  
s h a r i n g  laws, the a d m i n i s t r a t i o n  b e l i e v e s  t h a t  the 
e s t a b l i s h i n g  of a d e q u a t e  l e vel s of air and w a t e r  
•pollution c o n t r o l  funding s h o u l d  be a n a l y s e d  in the 
c o n t e x t  of t h a t  debate. H o w e v e r ,  S S S B  267 d o e s  ta ke 
the m a t t e r  h a l fway, by r e m o v i n g  the u n n e c e s s a r y  d u p l i­
ca t i o n  of p r o g r a m s  by r e p e a l i n g  c u r r e n t  s u b s e c t i o n  (a) 
o f  S e c t i o n  230, and m a k i n g  s u b s e c t i o n  (b) the full text 
o f  that section. The r e lated AS 4 6 . 0 3 . 2 4 0  is l i k e w i s e  
r e p e a l e d .

T h e  re peal of AS 46. 03. 030 (a) is d i s c u s s e d  
a b o v e  in c o n n e c t i o n  w i t h  s e c t i o n  2.
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R E G I O N  X

1 2 0 0  S I X T H  A V E N U E  

S E A T T L E ,  \V A S H I N.G T O N  9 B 1 0 1

JAN 1 2  197G

U . S .  E N V I R O N M E N T A L  P R O T E C T I O N

X Yo° ]>Iail st°P 613

Honorable Jay S. Haimond 
Governor of Alaska 
Statehouse, Pouch A  
Juneau, Alaska 99811

Dear Governor Hammond:

j ; . : ;  211976

Department of 
Environmental Conservation

rj) 1g IE 1V E n)
j ' l  yj

■ JAil 141976 

G O V c r ^ O f t ' S  CFrlCE.

^  n

As in past years, my staff has reviewed the existing legislation 
of the .State of Alaska in order to determine whether statutory amendments 
will be necessary for the State to carry out or qualify for the various 
programs administered by EPA. This effort has identified a number of 
issues which I believe warrant your attention and which should be pre­
sented to the State Legislature in 1976. The purpose of this letter 
is to briefly outline for your consideration the legislation which we 
bei ieve should te enacted in order to carry out Federal programs. In 
addition, we are roccnuvendirg the enactment of other legislation which 
we believe will enhance Alaska's existing environmental programs.

limy of these issues have teen previously discussed with repre­
sentatives of the Department of Environmental Conservation and Die Office 
of the State Attorney General. We have developed a close working relation­
ship with these offices in Die past and are ready to provide any assistance 
that we win in the future. It is my belief that Die maintenance of a 
cooperative approach is essential to Die success of State and Federal 
programs. It is for this reason that we have prepared the attached review 
of Alaska's legislative needs. * •

I realize that environmental programs are under attack .in irony parts 
of the country and that proposals .for new environmental legislation inay 
not te popular. On the other band, I am convinced that the natural 
environment is perhaps Die greatest asset possessed by the Vvestern States. 
In my judgment, the legislative proposals stated here are well justified, 
and each of the issues identified in the attachments should te resolved 
in the present legislative session in order to avoid problems in the 
future which might jeopardize the preservation of this asset.

Sincerely,

Smith, Jr., Ph.D. r'P.E. 
Regional Administrator

A t t a c b r e n t s



I

t ' JATER

During my tenure as Admin i s tr a tor, I have become increasingly 
convinced that the effective implementation of the National Pollutant 
Discharge Elimination System (IvPDES) depends upon the active partici­
pation of each State. As. you know, it has been the goal of LPA since 
the inception of the l^DES permit program to encourage States to enact 
legislation which will permit them to administer the NPDES program.
To date, more than half of the States have assumed this responsibility. 
Implementation of the NPDES permit program in those States has teen 
very satisfactory on the vdiole to EPA, and has given those States 
control over decisions affecting then.

It is my understanding that a bill was introduced in the Alaska 
State Sena te during the last session of the legislature which would 
amend the current authority of line Department of Environmental Con­
servation to issue waste disposal permits. Enactment of this legislation 
v.ould generally te adequate, to permit Alaska to assume responsibility 
for administering the iuPDJiS permit program. The provision authorizing- 
the Department of Environmental Conservation to waive the permit require­
ments, however, does not comply with the requirements of Section 402 of 
the FWPCA and could prevent Alaska from assuming this responsibility.
EPA is prepared to assist you and your staff in securing the enactment 
of this legislation in any way that we can. It is my hope that by 
v.orking together, the necessary legislation will te enacted this year 
which will enable the State of Alaska to assume responsibility for this 
important program.

K P D E S  P r o g r a m

tenpoint Sources

Section 208 (lr) of the Federal Water Pollution Control Act requires 
States to develop a regulatory program to control discharges from non­
point sources such as agricultural, silvicultural, or mine-related 
discharges. The adoption of a State Forest Practices Act is an im­
portant element in a regulatory program for the control of nonpoint 
source pollution. .State Forest Practices Ants have been adopted by 
Oregon, Washington, and Idaho. We encourage the State of /d.aska to 
enact similar legislation for the control of nonpoint source pollution 
on forest land. Such legislation should te designed to implement 
test management practices and otherwise achieve the objectives of 
Section 208.



^ .Additional appropriations vail bs necessary this year in order 
to receive grant funds from EPA in connection with the development 
of areawide waste treatment management plans under Section 208.
States will not be eligible to receive 208 grant funds unless State 
matching funds equal to 25% of the total are appropriated by the 
State Legislature in the early part of 1976. This limitation is 
imposed by 40 C.F.R. §35.204 which provides that on June 1, 1976/ 
all unobligated funds will be reallocated. It is, thus, extranely 
important that the Alaska State legislature appropriate matching 
.funds as soon as possible so that Alaska will be eligible to receive 
208 grant funds from EPA.

Construction Grants • '

EPA recommends the enactment of legislation which will require 
the certification of wastewater treatment plant operators. It is 
iiry understanding that a bill is presently before the Alaska State 
legislature which would institute a voluntary certification program.
We do not believe that voluntary certification would be satisfactory 
and encourage you to introduce an amendment which would require 
mandatory certification of treatment plant operators.

In addition, it is reccnmonded that the State enact legislation 
which would require municipalities operating publicly-owned treatment 
works to:

a. control the use of combined sewers in existing publicly- 
owned treatment systems and to limit the use of such sewers in new 
systems;

b. enact "sewer user ordinances" which establish criteria 
for users connecting to the system; and

c. provide users outside their jurisdiction with reasonable 
alternatives for obtaining sewerage service.



DRINKING WATER

Under Section 1413 of the Safe Drinking Water Act, States 
may assume primary responsibility for the enforcement of national 
drinking water regulations promulgated by EPA. It is the policy 
of EPA to encourage each State to assume this authority mid to 

' assist each State in meeting the requirements imposed by Section 
1413. Monbers of my staff have discussed these requirements with 
representatives of the Department of Environmental Conservation.
In tliis process, we have identified those subject areas needing 
legislation before Alaska will qualify to assume primary enforcement.

Alaska will need legislative amendments authorizing the 
DEC to adont and niTjinm drinking water standards.
Legislation is also needed authorizing the DISC to_review 
construct j on' plEn.q. for new and modified public drinking water 
systems. In addition, we reccmmeiiS" that 'the State enact' legis- 
lation authorizing Hie assessment of civil penalties of up to 
$5,000 per day for violation of the drinking water standards.
We suggest that Alaska adopt amendments authorizing the issuance 
of variances and exemptions. The terms of this legislation, 
however, must te as strict as those contained in Sections 1415 
and 1416 of the Safe Drinking Water Act.



NOISE

As an important step in developing an active and viable 
noise control program, we encourage the State of Alaska to 
adopt legislation which would enable the State to promulgate 
and enforce motor vehicle, equipment, and environmental noise 
standards.
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THE LEGISLATURE OP THE S T A T E  OF ALASKA '
FISCAL NOTE-4 » - ----------------

j * Second Session - Ninth Legislature

I. R E Q UES T
Bill No. S S  f o r  S B  2 6 7 _________________________________________________________________

Title: ____________________________________________________________________________
Requested by: G o v e r n o r ______________________________Date: February 11, 1976
Return Date Requested: May 17, 1976_________________________________________________

Agency : Environmental Conservation______ P r o g r a m : NRM and EC__________________

II. F I S C A L  D E T A I L
Budget Request Unit(s) Affected: Water Programs

A. E X P E N D I T U R E S : (Thousands of dollars)

OBJECT FY 76 FY 77 FY 78 FY 79 FY 80 FY 81
100 PERSONA L SERVICES
200 T RAVEL
300 CONTRA C T U A L 10.0 10.0
400 COMMODITIES
500 E Q U I P M E N T
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC. • .

-

T OTAL
10.0 10.0 j

B. FUNDING: (Thousands of dollars)

G E N E R A L  FUND
F E D E R A L  FUNDS
OTHER (Bond Funds) 5000.0 5000.0 -

C. POSITIONS:

PERMAN ENT/ T E M P O R A R Y / | / /
j t
I / I / /

MAN MONTHS (P./T.) / 1 / / 1 / 1 / /

III. ANALYS IS (See Fiscal Note Preparation Instructions, Section III)

I n c r e a s i n g  th e  S t a t e  s h a r e  f r o m  25 p e r c e n t  to 50 p e r c e n t  w o u l d  impact 

p r i m a r i l y  o n  p u b l i c  w a t e r  s u p p l y  i m p r o v e m e n t s ,  s i n c e  t here w o u l d  be 

n o  c h a n g e  in t h e  f u n d i n g  f o r m u l a  for f e d e r a l  EPi. g r a n t  e l i g i b l e  p r o j e c t s  

(sewage t r e a t m e n t  p l a n t s ,  o u t f a l l  s e w e r s  a n d  i n t e r c e p t o r  s e w a r s ) . It 

is estima.ted-bhat_ail-JS.1.CL ..0-million, w o u l d  be_required._to_mef-jh-pr o jected 

n e e d s  d u r i n g  t h e  n e x t  two years. O p e r a t i n g  b u d g e t  w o u l d  b e  i n creased 

b y  2 0 . 0  to c o n d u c t  a u d i t s  for t hese c a p i t a l  e x p e n d i t u r e s .

IV. A T T ACHMENTS

V. DATE: MaY 17 ' 1976 PREPARED BY:

O r i g i n a l :  L e g i s l a t i v e  F i n a n c e
c c :  B u d g e t  a n d  M a n a g e m e n t

P r i m e  S p o n s o r  ( F i r s t  L e g i s l a t o r  N a m e d )

H/S 50
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JAYS. HAMMOND. GOVERNOR

D E P T .  O F  E N V I R O N M E N T A L  C O N S E R V A T I O N  / pouch o, ju n e au  99811

May 17, 1976

The H onorable H u g h  M a l o n e  
State House of R e p r e s e n t a t i v e s  
P ouch V
Juneau, A laska 99811 

Dear R e p r e s e n t a t i v e  Malone:

P u r s u a n t  to you r request, w e  h a v e  p r e p a r e d  the enclosed fiscal 
note for SS for SB 267, p a r t i c u l a r l y  S e c t i o n  2, w h i c h  rela tes 
to grants to c o m m u n i t i e s  for the c o n s t r u c t i o n  of w a t e r  and 
sewer works.

It m u s t  be u n d e r s t o o d  that p r e d i c t i o n  of e xact expendit ures 
for the c o n s t r u c t i o n  g r a n t  p r o g r a m  is v i r t u a l l y  impossible.
The amounts e x p e n d e d  d e p e n d  e x c l u s i v e l y  upon the re adiness and 
ability of local m u n i c i p a l i t i e s  to c o n s t r u c t  or extend w a t e r  
and sewer facilities. This d e p e n d e n c y  is based, of necessity, 
on f a c t o r a  over w h i c h  the S t a t e  has no control. Such factors 
include: p a s s a g e  of general  o b l i g a t i o n  b o n d  issue r e f e r e n d a  by 
local g ov ernment voters; e s t a b l i s h m e n t ,  in some cases, of local 
r e v e n u e  bon d issues; rates of d e s i g n  and c o n s t r u c t i o n  by local 
governments; availab ility, in some instances, of Feder al moneys; 
and general local g o v e r n m e n t  i n t e r e s t  in proposing projects.
W h i l e  w e  e n c o ur age local m u n i c i p a l i t i e s  to inform us as soon 
as p o s si ble of p r o j e c t s  they envision, they also have c o n­
straints upon them w h i c h  do n o t  a lwa ys make for compl e t e l y  
accura te predictions.

The source of the a dditi o n a l  c o n s t r u c t i o n  g rant funds w o u l d  be 
from past and fu ture b o n d  issues. S o m e  m oneys do exist from 
the 1970 and 1972 sewer and w a t e r  c o n s t r u c t i o n  grant b o n d  issues. 
In addition, as y o u  know, w e  h a v e  p r o p o s e d  a $30 m i llion b o n d  
issue for the 1976 State b o n d  referendum.

T he enclose d figures r e p r e s e n t  our a n a lysis  of those c o m m u n i t y  
p r o j e c t s  w h i c h  w i l l  be r e a d y  for d e s i g n  and/or c o n s t r u c t i o n  in 
the next two fiscal years. T h e r e  will, of course, be some 
v a r i a t i o n  from this sc hedule b e c a u s e  of local factors.



T h e  H o n o r a b l e  H u g h  M a l o n e M a y  1 7 ,  1 9 7 6

In conclusion, this D e p a r t m e n t  feels that the S t a te/ Federal 
c o n s t r u c t i o n  gra nt p r o g r a m  in A l a s k a  has been  extremely s u c c e s s­
ful in a s s i sting c ommunities in p r o v i d i n g  m u c h - n e e d e d  sewerage 
systems and trea tment w o r k s , and is in m a n y  ways a corner s t o n e  
of our w a t e r  pollu t i o n  control program. By incre a s i n g  the 
amount of State grant funding a v a i l a b l e  to local communities, 
w e  feel that some success could be g e n e r a t e d  in the public 
w a t e r  s upply program.

I w o u l d  b e  p l eased to discuss this m a t t e r  further w i t h  y o u  or

E n c l osure

cc: L e g i s l a t i v e  F i nance
B udge t and M a n a g e m e n t  
Ms. Fran Ulmer, O ffice of 

the Governor

R e p r e s e n t a t i v e  Clark G r u e n i n g
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