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Original sponsor: Rules Committee by
request of t'ne Governor

IN THE HOUSE

Offered: 3/5/75
Referred: Rules

BY THE FINANCE COMMITTEE 

CS FOR HOUSE BILL NO. 45 (Finance)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act creating the office of the ombudsman; amending

Rule 43(h) of the Rules of Civil Procedure; and p r o­

viding for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 24 is amended by adding a new chapter to read:

CHAPTER 55. OFFICE OF THE OMBUDSMAN.

ARTICLE 1. ORGANIZATION.

Sec. 24.55.010. OFFICE OF THE OMBUDSMAN. There is created in the 

legislative branch of the state the office of the ombudsman.

Sec. 24.55.020. A PPOINTMENT OF THE OMBUDSMAN. (a) A candidate foi 

appointment as the ombudsman shall be nominated by the Alaska Legislative 

C o u n c i l .

(b) The legislative council shall examine persons to serve as the 

o mbudsman regarding their qualifications and abilities and shall place 

the name of the person selected in nomination before the legislature for 

appointment as the ombudsman. The appointment of a person nominated as 

the ombudsman by the legislative council

(1) shall be considered in hearings before the appropriate 

standing committees of each house; and

(2) is effective if his candidacy is approved by a roll call 

vote of three-fourths of the members in each house of the legislature 

entered in the journal.

Sec. 24.55.030. QUALIFICATIONS; PROHIBITION AGAINST POLITICAL 

ACTIVITY, (a) No person may serve as ombudsman

-1- CSHB 45 (Finance)
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(1) w ithin one year of the last day on which he served as a 

member of the legislature;

(2) while he is a candidate for or holds any other national, 

state, or municipal office; nor may the ombudsman become a candidate for 

national, state or municipal office until one year has elapsed from the 

date he vacates the office of ombudsman;

(3) while he is engaged in any other occupation for which he 

receives compensation.

(b) It is essential that the nonpartisan nature, integrity and 

impartiality of the ombudsman's functions and services be maintained. The 

ombudsman and members of his staff may not join, support or otherwise 

participate in a partisan political organization, faction or activity, 

including but not limited to the m aking of political contributions. 

However, this subsection does not restrict the ombudsman or members of 

his staff from e x p r essing private opinion, registering as to party, or 

voting.

Sec. 24.55•040. TERM OF OFFICE. (a) The term of office of the 

ombudsman is five years. An ombudsman may be reappointed.

(b) If the term of an ombudsman expires without the appointment of 

a successor under this chapter, the incumbent ombudsman may continue in 

office until a successor is appointed. If the ombudsman dies, resigns, 

becomes ineligible to serve, or is removed or suspended from office, the 

deputy ombudsman becomes acting ombudsman until a new ombudsman is ap­

pointed for a full term.

Sec. 24.55.050. REMOVAL. The legislature, by a concurrent r e s o l u­

tion adopted by a roll call vote of two-thirds of the members in each 

house entered in the journal, may remove or suspend the ombudsman from 

office, but only for neglect of duty, misconduct, or disability.

Sec. 24.55.060. COMPENSATION. The ombudsman is entitled to receive 

CSHB (Finance) -2-
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an annual salary equal to that of a superior court judge.

Sec. 24.55.070. STAFF AND DELEGATION. (a) The ombudsman may 

appoint a deputy ombudsman; he shall also appoint assistants and clerical 

pers o n n e l  n e cessary to carry out the provisions of this chapter.

(b) The ombudsman may delegate to his deputy or assistants any of 

his duties except those specified in secs. 190 - 200 of this chapter; 

however, d uring the ombudsman's absence from his principal business 

offices, the ombudsman may delegate the duties specified in secs. 190 - 

200 of this chapter to his deputy for the duration of his absence.

Those duties specified in secs. 190 - 200 of this chapter shall be 

p e rformed by the deputy ombudsman when he is serving as acting ombudsman 

under sec. 40(b) of this chapter.

(c) The ombudsman and the staff appointed by him are in the exempt

service under AS 39.25.110.

Sec. 24.55.080. OFFICE FACILITIES AND ADMINISTRATION. (a) The 

Alaska Legislative Council shall provide suitable office space and 

equipment for th^ ombudsman and his staff.

(b) The salary and benefits of the ombudsman and his permanent

staff shall be paid through the same procedures used for payment of the 

salaries and benefits of other permanent legislative employees.

(c) The ombudsman shall submit a budget for each fiscal year to 

the finance committees of the legislature and shall annually submit an 

estimated budget to the governor for information purposes in the p r e p a r a­

tion of the executive budget.

Sec. 24.55.090. PROCEDURE. The ombudsman shall, by regulations 

adopted under the Administrative Procedure Act (AS 44.62), establish 

procedures for receiving and processing complaints, conducting investi­

gations, and rep o r t i n g  his findings. However, he may not charge fees 

for the submission or investigation of complaints.

-3- CSHB 45 (Finance)
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ARTICLE 2. JURISDICTION AND INITIATION OF INVESTIGATIONS.

Sec. 24.55-100. JURISDICTION, (a) The ombudsman has jurisdiction 

to investigate the administrative acts of agencies.

(b) The ombudsman may exercise his powers without regard to the 

finality of an administrative act.

Sec. 24.55.110. INVESTIGATION OF COMPLAINTS. The ombudsman shall 

investigate any complaint which is an appropriate subject for i nvestiga­

tion under sec. 150 of this chapter, unless he reasonably believes that

(1) there is presently available an adequate remedy for the 

grievance stated in the complaint;

(2) the complaint relates to a matter that is outside the 

jurisdiction of the ombudsman;

(3) the complaint relates to an admin i s t r a t i■ _ act of which 

the complainant has had knowledge for an unreasonable length of time 

before the complaint was submitted;

(4) the complainant does not have a sufficient personal 

interest in the subject matter of the complaint;

(5) the complaint is made in bad faith;

(6) the resources of the ombudsman's office are insufficient 

for adequate investigation.

Sec. 24.55.120. INVESTIGATION ON THE OMBUDSMAN'S MOTION. The 

ombudsman may investigate the administrative act of an agency on his own 

motion if he reasonably believes that- it is an appropriate subject for 

investigation under sec. 150 of this chapter.

Sec. 24.55.130. NOTICE TO COMPLAINANT. (a) If the ombudsman 

decides not to investigate a complaint, he shall inform the complainant 

of that decision and shall state his reasons.

(b) If the ombudsman decides to investigate a complaint, he shall 

notify the complainant of his decision.

CSHB 45 (Finance) -4-
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Sec. 24.55.140. NOTICE TO THE AGENCY. If the ombudsman decides to 

investigate a complaint, he shall notify the agency of his intention to 

investigate unless he believes that advance notice will unduly hinder 

the investigation or make it ineffectual.

ARTICLE 3. I N V E S T I G A T I O N S .

Sec. 24.55.150. APPROPRIATE SUBJECTS FOR INVESTIGATION. (a) An 

appropriate subject for investigation by the ombudsman is an a d m i nistra­

tive act of an agency which the ombudsman has reason to believe might be

(1) contrary to law;

(2) unreasonable, unfair, oppressive, arbitrary, capricious, 

an abuse of discretion, or unnecessarily discriminatory, even though in 

accordance with law;

(3) oased on a mistake of fact;

(4) based on improper or irrelevant grounds;

(5) unsupported by an adequate statement of reasons;

(6) performed in an inefficient or discourteous manner; or

(7) otherwise erroneous.

(b) The ombudsman may investigate to find an appropriate remedy.

Sec. 24.55.160. INVESTIGATION PROCEDURES. (a) In an i n vestiga­

tion, the ombudsman may

(1) make inquiries and obtain information as he considers

necessary;

(2) enter without notice to inspect the premises of an agency, 

but only when agency personnel are present; and

(3) hold private hearings.

(b) The ombudsman shall maintain confidentiality wit h  respect to

all matters and the Identities of the complainants or witnesses coming 

before him except insofar as disclosures may be necessary to enable him 

to carry out his duties and to support his recommendations.

-5- CSHB 45 (Finance)
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Sec. 24.55.170. POWERS. (a) Subject to the privileges which 

witnesses have in the courts of this state, the ombudsman may

(1) compel by subpoena, at a specified time' and place, the 

appearance and sworn testimony of a person who the ombudsman reasonably 

believes may be able to give information relat i n g  to a m atter under 

investigation; and

(2) compel a person, by subpoena, to produce documents, 

papers, or objects which the ombudsman reasonably believes may relate to 

the matter under investigation.

(b) If a person refuses to comply wi t h  a subpoena issued under (a) 

of this section, the superior court may, on application of the o m b u d s m a n  

compel obedience by proceedings for contempt in the same m a n n e r  as in 

the case of disobedience to the requirements of a subpoena issued by the 

court or refusal to testify in the court.

(c) Papers, records, documents, memoranda, bills, receipts, p h o t o­

graphs, tape recordings, letters, correspondence, invoices, work orders, 

working papers, agreements, notes, reports and any other manner of 

writing, r ecording or document possessed by or in the custody of an 

agency may be Inspected and copied by the ombudsman, notwiths t a n d i n g  a 

law of the state m a king any of these items or the information contained 

in them confidential. However, access to confidential items or infor­

mation is subject to prior approval of the superior court or a federal 

court of appropriate jurisdiction. The ombudsman may not make public 

disclosure of information required by lav/ to be confidential. The om­

budsman or a member of his staff who makes public information required 

to be confidential is punishable under AS 11.30.240. If any of these 

items contain information which is in part available to the ombudsman 

and in part not available to him under this subsection, the agency shall 

take the steps that are necessary to segregate and release the available

CSHB 45 (Finance) -6-
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information to the ombudsman.

A RTICLE 4. PROCEDURE AND REPORTS AFTER INVESTIGATION.

Sec. 24.55.180. CONSULTATION WITH AGENCY. Before giving an opinior 

or recommendation wh i c h  is critical of an agency or person, the ombudsmar 

shall consult with that agency or person.

Sec. 24.55.190. PROCEDURE AFTER INVESTIGATION. (a) The ombudsman 

shall report his opinion and recommendations to an agency if he finds, 

after investigation, that

(1) a m a t t e r  shoulu be further considered by the agency;

(2) an administrative act should be modified or cancelled;

(3) a statute or regulation on which an administrative act is 

based should be altered;

(4) reasons should be given for an administrative act;

(5) any other action should be taken by the agency;

(6) there are no grounds for action by the agency; or

(7) the agency's act was arbitrary or capricious, constituted

an abuse of discretion, or was otherwise erroneous or not in accordance 

with the lav/.

(b) The ombudsman may request the agency to notify him, within a

s pecified time, of any action taken on his recommendations.

Sec. 24.55.200. PUBLICATION OF RECOMMENDATIONS. Within a r e a s o n­

able amount of time after the ombudsman reports his opinion and r e c o m­

mendations to an agency he m ay present his opinion and recommendations 

to the governor, the legislature, a grand jury, the public or any of 

these. The ombudsman shall include with his opinion any reply made by 

the agency.

° 24.55.210. NOTICE TO THE COMPLAINANT. After a reasonable

time has elapsed, the ombudsman shall notify the complainant of the 

actions taken by him and by the agency.

-7- CSHB 45 (Finance)
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ARTICLE 5. MISCELLANEOUS.

Sec. 24.55.220. M I S C ONDUCT BY AGENCY PERSONNEL. If the ombudsman 

believes there is a breach of duty or misconduct by an officer or e m­

ployee of an agency in the conduct of his official duties, the ombudsman 

shall refer the m a t t e r  to the chief executive officer of the agency or, 

when appropriate, to a grand jury or to another appropriate official or 

agency.

Sec. 24.55.230. A NNUAL REPORT. The ombudsman shall submit to the 

legislature and the public an annual report of his activities under this 

chapter.

Sec. 24.55.240. JUDICIAL REVIEW. A pro c e e d i n g  or decision of the 

ombudsman may be reviewed in superior court only to determine if it is 

contrary to the provisions of this chapter.

Sec. 24.55.250. IMMUNITY OF THE OMBUDSMAN. No civil action may be 

brought against the ombudsman or a member of his staff for anything done, 

said or omitted in pe r f o r m i n g  his duties or responsibilities under this 

chapter.

Sec. 24.55.260. OMBUDSMAN'S PRIVILEGE NOT TO TESTIFY. The o m b u d s­

man and his staff may not testify in a court r e garding matters coming to 

their attention in the exercise or purported exercise of their official 

duties except as may be n e cessary to enforce the provisions of this 

c h a p t e r .

Sec. 24.55.270. LETTERS TO OR FROM OMBUDSMAN. A letter to the 

ombudsman from a person held in custody by an agency shall be forwarded 

immediately, unopened, to the c .budsman. A letter from the ombudsman to 

a person held in custody by an agency shall be delivered immediately, 

unopened, to the person.

Sec. 24.55.280. TIME F OR JUDICIAL REVIEW OF AGENCY ACTION. This 

chapter in no way extends the time limit in which judicial review of 

CSHB 45 (Finance) -8-
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Sec. 24.55.290. PENALTY. A person who wilfully hinders the lawful 

actions of the ombudsman or his staff, or who wilfully refuses to comply 

with their lawful demands, or who wilfully violates sec. 270 of this 

chapter, is guilty of a m i s d e meanor and upon conviction is punishable by 

a fine of not more than $1,000.

ARTICLE 6. GENERAL PROVISIONS.

Sec. 24.55.300. ADMINISTRATIVE PROCEDURE ACT. The administrative 

acts of the ombudsman are not subject to the provisions of the A d m i n i s­

trative Procedure Act (AS 44.62), except as provided in sec. 90 of this 

chapter.

Sec. 24.55.320. DEFINITIONS. In this chapter

(1) "administrative act" means an action, omission, decision, 

recommendation, practice, policy, or procedure of an agency, but does no' 

include the preparation or presentation of legislation or the substantive 

content of a judicial order, decision or opinion;

(2) "agency" includes a department, office, institution, 

corporation, authority, organization, commission, committee, council or 

board of the executive, legislative or Judicial branches of the state 

government, and a department, office, institution, corporation, a u t h o r­

ity, organization, commission, committee, council or board of the state 

government Independent of the executive, legislative and judicial 

branches; it also includes an officer, employee or member of an "agency" 

a c ting or p u r porting to act in the exercise of his official duties, but 

does not include the governor, lieutenant governor or a member of the 

l e g i s l a t u r e .

Sec. 24.55.330. SHORT TITLE. This chapter may be cited as The 

O m b u d s m a n  Act.

* Sec. 2. AS 3 9 .2 5 . H O  is amended by adding a new paragraph to read:

-9- CSHB 45 (Finance)
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- Sec. 3. AS 11.30.2*10 is amended to read:

Sec. 11.30.2*40. MISHANDLING OF PUBLIC RECORDS. A person who has 

the legal custody of and who wilfully destroys, secretes, or mutilates a 

public record, book, paper, or writing, or a person [AN ATTORNEY] who 

wilfully destroys, secretes, or mutilates a public record, book, paper, 

or writing, or wrongfully takes a public record, book, paper, or writing 

from the p erson having legal custody of it, or who has obtained p o s s e s­

sion wrongfully and refuses or neglects to return or produce it when

lawfully requ i r e d  or demanded so to do, or a person who makes public a 

record made confidential under, or tha;. is not subject to Inspection or 

copying under the exceptions to, AS 09.25.120, is guilty of a misdemeanor 

a n d , upon conviction, .is punishable by a fine of not less than $100 nor 

more than $500, or by imprisonment for not less than 90 days nor more 

than one year, or by both [IMPRISONMENT IN THE PENITENTIARY FOR NOT LESS

THAN SIX MONTHS NOR MORE THAN ONE YEAR, OR BY IMPRISONMENT IN A JAIL FOR

NOT LESS THAN THREE MONTHS NOR MORE THAN ONE YEAR, OR BY A FINE OF NOT 

LESS THAN $100 NOR MORE THAN $500].

* Sec. *4. Section 2*4.55.260 in sec. 1 of this Act amends Rule *43(h ) of the 

ules of Civil Procedure by establishing an additional privilege not to 

estify in a court and must receive an affirmative vote of two-thirds of the 

ull membership of each house in order to be effective.

* Sec. 5- This Act takes effect immediately in accordance with AS 01.-

(1 6 ) the ombudsman and his staff.

SHB *45 (Finance) -10- H
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Introduced: 1/22/75
Referred: Judiciary and

BY THE RULES COMMITTEE BY
IN THE H O U S E  R E Q UEST OF THE GOVERNOR

HOUSE BILL NO. i{5 

IN THE LEGISLATURE OF T HE STATE OF ALASKA 

NINTH L EGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act creating the office of the ombudsman; amending

Rule ^3(h) of the Rules of Civil Procedure; and

providing for an effective date."

BE IT E N A C T E D  BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 24 is amended by adding a new chapter to read:

CHAPTER 55. OFFICE OF THE OMBUDSMAN.

ARTICLE 1. ORGANIZATION.

Sec. 2^1.55.010. OFFICE OF T HE OMBUDSMAN. There is created in 

the l egislative branch of the state the- office of the ombudsman.

Sec. 24.55.020. APPOINTMENT OF THE OMBUDSMAN. (a) A candidate 

for a ppointment as the ombudsman shall be nominated by the Alaska 

L e g i s lative Council.

(b) The legislative council shall examine persons to serve as

the ombu d s m a n  regarding their qualifications and abilities and shall

place the name of the person selected in nomination before the legis­

lature for appointment as the ombudsman. The appointment of a person 

nomi n a t e d  as the ombudsman by the legislative council is effective if 

his c a ndidacy Is approved by a majority of the members of the legis­

lature in joint session.

Sec. 2*1.55.030. QUALIFICATIONS. No person may serve as ombudsman

(1) within one year of the last day on v/hich he served as a

m e m b e r  of the legislature;

(2) while he is a candidate for or holds any other national 

or state office; or

-1- HB *15
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HE 45

(3) while he is engaged in any other occupation for which 

he receives compensation.

Sec. 24.55.040. TER M  OF OFFICE, (a) The term of office of the 

o m budsman is six years. An ombudsman may be reappointed but may not 

serve for more than three terms.

(b) If the term of an ombudsman expires without the appointment 

of a successor under this chapter, the incumbent ombudsman may continue 

in office until a successor is appointed. If the ombudsman dies, 

resigns, becomes ineligible to serve, or is removed or suspended from 

office, the deputy ombudsman becomes acting ombudsman until a new 

ombudsman is appointed for a full term.

Sec. 24.55.050. REMOVAL. The legislature, by a two-thirds vote 

in each house, may remove or suspend the ombudsman from office, but 

only for neglect of duty, misconduct, or disability.

Sec. 24.55.060. COMPENSATION. The ombudsman is entitled to 

receive an annual salary equal to that of a superior court judge.

Sec. 24.55.070. STAFF AND DELEGATION. (a) The ombudsman shall 

appoint a deputy ombudsman; he shall also appoint assistants and 

clerical personnel necessary to carry out the provisions of this 

chapter.

(b) The ombudsman may delegate to his deputy or assistants any

of his duties except those specified in secs. 190 - 200 of this chapter 

however, during the ombudsman's absence from his principal business 

offices, the ombudsman may delegate the duties specified in secs.

190 - 200 of this chapter to his deputy for the duration of his absence 

Those duties specified in secs. 190 - 200 of this chapter shall be 

performed by the deputy ombudsman when he Is serving as acting ombudsmai 

under sec. 040(b) of this chapter.

(c) The ombudsman and the staff appointed by him are in the

-2-
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exempt service under AS 39.25.110.

Sec. 24.55.080. OFFICE FACILITIES AND ADMINISTRATION. (a) The 

A l a s k a  Legislative Council shall provide suitable office space and 

e q uipment for the ombudsman and his staff.

(b) The salary and benefits of the ombudsman and his permanent 

staff shall be paid through the same procedures used for payment of 

the salaries of other permanent legislative employees.

(c) The ombudsman shall submit a budget for each fiscal year to 

the finance committees of the legislature and shall annually submit an 

e s t i m a t e d  budget to the governor for information purposes in the 

p r e p a r a t i o n  of the executive budget.

Sec. 24.55.090. PROCEDURE. The ombudsman shall, by regulations 

a d o p t e d  under the Administrative Procedure Act (AS 44.62), establish 

p r o c e d u r e s  for rece i v i n g  and processing complaints, conducting investi­

gations, and reporting his findings. However, lie may not levy fees 

for the submission or investigation of complaints.

ARTICLE 2. JURISDICTION AND INITIATION OF INVESTIGATIONS.

Sec. 24.55.100. JURISDICTION, (a) The ombudsman has j u r i s d i c­

tion to investigate the administrative acts of agencies.

(b) The ombudsman may exercise his powers without regard to the 

f inality of any a dministrative act.

Sec. 24.55.110. I N V E S T I G A T I O N  OF COMPLAINTS. The ombudsman 

shall investigate any complaint which is an appropriate subject for 

investigation under sec. 150 of this chapter, unless he believes that

(1) there is presently available an adequate remedy for the 

grie v a n c e  stated in the complaint;

2) the complaint relates to a matter that is outside the 

j u r i s d i c t i o n  of the ombudsman;

(3) the complaint relates to an administrative act of which

HE 45



I

2

3

4

5

6

7

8

9

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

the complainant has had knowledge for an unreasonable length of time 

before the complaint was submitted;

(4) the complainant does not have a sufficient personal 

interest in the subject m atter of the complaint;

(5) the complaint is trivial or made in bad faith;

(6) the resources of the ombudsman's office are insufficient

for adequate investigation; or

(7) there are other complaints more worthy of the o m b u d s m a n 'e

attention.

Sec. 24.55.120. I N V E STIGATION ON T H E  OMBUDSMAN'S MOTION. The 

o m b u d s m a n  may investigate the a dministrative act of an agency on his 

own m o t i o n  if he r e a s onably believes that it is an appropriate subject 

for i n v e s tigation under sec. 150 of this chapter.

Sec. 24.55.130. NOTICE TO COMPLAINANT. (a) If the ombudsman

de c ides not to investigate a complaint, he shall inform the complainant 

of that decision and 3hall state his reasons unless he reasonably 

believes it is inappropriate to state his reasons.

(b) If the ombudsman decides to investigate a complaint, he 

shall notify the complainant of his decision.

Sec. 24.55.140. NOTICE TO T H E  AGENCY. If the ombudsman decides 

to investigate a complaint, he shall notify the agency of his intention 

to investigate unless he believes that advance norice will unduly 

h i n d e r  the investigation or make it ineffectual.

ARTICLE 3. I N V E S T I G A T I O N S .

Sec. 24.55.150. APPROPRIATE SUBJECTS FOR INVESTIGATION. (a) An 

a p p r o priate subject for investigation by the ombudsman is an a d m i n i­

strative act of an agency which the ombudsman has reason to believe 

might be

(1) contrary to law;
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(2) u n r e a s o n a b l e ,  u n f a i r ,  o p p r e s s i v e ,  a r b i t r a r y ,  c a p r i c i o u s ,  

a n  a b u s e  o f  d i s c r e t i o n ,  or u n n e c e s s a r i l y  d i s c r i m i n a t o r y ,  e v e n  t h o u g h

in a c c o r d a n c e  w i t h  law;

(3) b a s e d  on a m i s t a k e  of fact;

(4) b a s e d  on i m p r o p e r  or i r r e l e v a n t  gr o u n d s ;

(5) u n a c c o m p a n i e d  by a n  a d e q u a t e  s t a t e m e n t  of r e a s o n s ;

(6) p e r f o r m e d  in an i n e f f i c i e n t  m a n n e r ;  or

(7) o t h e r w i s e  e r r o n e o u s .

(b) T h e  o m b u d s m a n  ma y  i n v e s t i g a t e  to find  an a p p r o p r i a t e  remedy.

Sec. 2 4 . 5 5 . 1 6 0 .  I N V E S T I G A T I O N  P R O C E D U R E S .  In a n  i n v e s t i g a t i o n ,  

t h e  o m b u d s m a n  m a y

(1) m a k e  i n q u i r i e s  an d  o b t a i n  i n f o r m a t i o n  a3 he c o n s i d e r s

n e c e s s a r y ;

(2) e n t e r  w i t h o u t  n o t i c e  to i n s p e c t t h e  p r e m i s e s  of an 

a g e n c y ,  b u t  o n l y  w h e n  a g e n c y  p e r s o n n e l  are p r e s e n t ;  an d

(3) h o l d  p r i v a t e  hea r i n g s .

Sec. 2 4 . 5 5 . 1 7 0 .  P O W E R S .  (a) S u b j e c t  to fcne p r i v i l e g e s  w h i c h  

w i t n e s s e s  h a v e  i n  the c o u r t s  o f  this state, the o m b u d s m a n  may

(1) c o m p e l  by  s u b p o e n a ,  at a s p e c i f i e d  t i m e  and pla c e ,  the 

a p p e a r a n c e  and s w o r n  t e s t i m o n y  of any p e r s o n  w h o  the o m b u d s m a n  r e a s o n­

ab l y  b e l i e v e s  m a y  be abl e  to g i v e  i n f o r m a t i o n  r e l a t i n g  to a n a t t e r  

u n d e r  i n v e s t i g a t i o n ;  and

(2) c o m p e l  a n y  p e r s o n ,  by s u b p o e n a ,  to p r o d u c e  d o c u m e n t s ,  

p a p e r s ,  or o b j e c t s  w h i c h  the o m b u d s m a n  r e a s o n a b l y  b e l i e v e s  m a y  r e l a t e  

to t h e  m a t t e r  u n d e r  I n v e s t i g a t i o n .

(b) I f  a p e r s o n  r e f u s e s  to  c o m p l y  w i t h  a s u b p o e n a  i s s u e d  under 

(a'1 o f  t h i s  s e c t i o n ,  the s u p e r i o r  c o u rt  m ay, on a p p l i c a t i o n  of the 

o m b u d s m a n ,  c o m p e l  oued.'ence by p r o c e e a l n g 3  for c o n t e m p t  in the same 

m a n n e r  as i n  the case o f  a i s o b e d i e n c e  to the r e q u i r e m e n t s  of a s u b p o e n a
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issued by the court or refusal to testify in the court.

(c) Any papers, records, documents, memoranda, bills, receipts, 

photographs, tape r-.c o e d i n g s , letters, correspondence, invoices, work 

orders, working papers, a g r e e m e n t s , notes, reports and any other manner 

of writing, rec o r d i n g  or document possessed by or in the custody of an 

agency may be inspected and copied by the ombudsman, notwithstanding  

any l a w  of the state moking any of Sheds items or the information 

c o ntained in th e m  confidential. Hcvrever, access to information does 

not extend to information nt.de confi dential under federal law or 

regulation. The ombudsman m ay not make public disclosure of con­

fid en t i a l  information acquired under this chapter. If any of these 

items contain information which is in part available to the ombudsman 

and in part not available to h im under this subsection, the agency 

shall take the steps that, are necessary to segregate and release the 

ava i l a b l e  information to the ombudsman.

ARTICLE 4. PROCEDURE AND REPORTS AFTER INVESTIGATION.

Sec. 24.55.180. CONSULTATION W I T H  AGENCY. Before g iving any 

o p i n i o n  or recommendation which is critical of an agency or person, 

the o m budsman shall consult with that agency or person.

Sec. 24.55,190. PROCEDURE AFTER INVESTIGATION. (a) The o m buds­

man shall report his opinion and recommendations to an agency if he 

finds, after investigation, that

(1) a m atter should he further considered by the agency;

(2) an administrative act should be modified or cancelled;

(3) a statute or regulation on w h i c h  an administrative act 

is ba s e d  should be altered;

(4) reasons should be given for an administrative act;

(5) any other action should be taken by the agency;

(6) there are no grounds for any action by the agency; or

HB 45 -L-



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

governor, or their personal staffs or the members or employees of the 

legislative and judicial branches;

(2 ) "administrative a c t ’1 means an action, omission, de­

cision, recommendation, practice, policy, or procedure of an agency, 

but does not include the preparation or p r e sentation of legislation.

Sec. 2*1.55.310. ADMINISTRATIVE PROCEDURE ACT. The administrative 

acts of the ombudsman are not subject to the provisions of the A d m i n i­

strative Procedure Act (AS 44.62), except as provided in sec. 090 of 

this chapter.

Sec. 24.55.320. S H O R T  TITLE. This chapter may be cited as The 

Ombudsman Act.

* Sec. 2. AS 3 9 .2 5 .llO is amended by adding a new paragraph to read:

(1 6 ) the o m budsman and his staff.

* Sec. 3. Sec. 2 4 . 5 5 .260 in sec. 1 of this Act amends Rule 43(h) of the 

Rules of Civil Procedure by establishing an additional privilege not to 

testify in a court and must receive an affirmative vote of two-thirds of 

the full me m b e r s h i p  of each house in order to be effective.

* Sec. 4. This Act takes effect immediately in accordance with AS 01.- 

10.0 7 0 ( c ) .
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EXPLANATION:

310 Telephone instrument charge .9 Long Distance 2.3 (four three minute calls per working day)

320 Printing of procedures, forms, and annual report to the Legislature and the public

330 Rental costs including custodial and maintenance for 300 square feet
340 Renovate Office

350 Moving expense for one employee

380 Contractual investigator 80 hours at $25.00 per hour

Hawaii Ombudsman actual expenditures for each year since inception
First year 
Second year 
Third year 
Fourth year 

Last year

$90,342
$157,395

159,760
$157,595

$163,000

ijr a u K m  i fyrr""
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January 22, 1975

The Honorable H ike  Bradner 
Speaker o f  the  House 
A laska  S ta te  L e g is la tu r e  
Juneau, A laska  99011

Dear Mr. Speaker:
Pursuant to  the  Uniform  Rules o f  the L e g is la tu r e , I  am 
tr a n s m itt in g  a b i l l  which creates the  o f f ic e  o f  the 
ombudsman, and which amends Rule 43(h) o f  the Rules o f 
C i v i l  Procedure.
T h is  b i l l  p rov ides  fo r  the  c re a tio n  o f  the  o f f ic e  o f  the  
ombudsman in  the le g is la t iv e  branch o f the  government.
The ombudsman is  a le g is la t iv e  o f f ic e r  who is  nom inated 
by the  le g is la t iv e  c o u n c il and appo in ted  by a m a jo r ity  
o f the  members o f the le g is la t u r e  in  j o i n t  sess ion  fo r  
a term o f  s ix  year3 . The ombudsman may be removed by 
the le g is la t u r e  by a tw o -th ird s  vo te  in  each house, b u t 
o n ly  for  n e g le c t o f d u ty , m isconduct or d i s a b i l i t y .  The 
ombudsman s h a l l  a p p o in t a deputy ombudsman and a s s is ta n ts  
and c le r ic a l  personnel necessary to  a s s is t  him in  h is  
o p e r a t io n s .
He is  req u ired  to  e s ta b lis h , by r e g u la t io n s , procedures 
fo r  r e c e iv in g  and processing  c o m p la in ts , conducting  
in v e s t ig a t io n s , and re p o r t in g  h is  f in d in g s . The j u r is ­
d ic t io n  o f the  ombudsman extends to  the a d m in is tr a t iv e  
acts o f s ta te  a genc ies , which in c lu d e  any agency in  the 
e xe c u tive  branch o f the  government and those aqcnciea 
which tire independent o f the e x e c u t iv e , l e g is la t iv e  and 
ju d ic ia l  branches. I t  a ls o  in c lu d e s  an o f f ic e r ,  employee 
or member o f  an agency a c t in g  in  h is  o f f i c i a l  c a p a c ity , 
but does no t in c lu d e  the governor, l ie u te n a n t  governor, 
th e ir  persona l s t a f f ,  or members or employees o f the 
le g is la t iv e  and ju d ic ia l  branches.
The ombudsman w i l l  be requ ired  to  in v e s t ig a te  any com p la in t 
w hich is  made to  h is  o f f ic e  and which is  an a ppropr ia te

/ < 6  A T
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su b je c t fo r  in v e s t ig a t io n  under the  p ro v is io n s  o f  th is  b i l l .  
He a lso  may in v e s t ig a te  the a d m in is tr a t iv e  acts  o f  agencies 
on h is  own m otion i f  they are appropr ia te  sub jec ts  for  
in v e s t ig a t io n  under the p r o v is io n s  o f  t h is  b i l l .  An 
appropr ia te  s u b je c t fo r  in v e s t ig a t io n  is  an a d m in is tra t iv e  
a c t o f an agency which the ombudsman has reason to  b e lie v e  
m ight be ( 1)  contrary to  law ; (2) unreasonab le , u n fa ir , 
op p re ss ive , a r b it r a r y , c a p r ic io u s , an abuse o f  d is c r e t io n , 
or un nec essar ily  d is c r im in a to ry  even though in  accordance 
w ith  law ; (3) based on a m istake o f  f a c t ;  (4) based on 
improper or ir r e le v a n t  grounds; (5) unaccompanied by an 
adequate statem ent o f reasons; (6) performed in  an i n e f f i ­
c ie n t  manner; or (7) otherw ise erroneous.

The ombudsman may in v e s t ig a te  to  f in d  an appropr ia te  
remedy fo r  whatever abuse he m ight f in d .  The ombudsman 
has subpoena power fo r  te s tim o n y , fo r  documents, papers 
or o b je c ts  w hich r e la te  to  m atters under in v e s t ig a t io n .
The ombudsman is  requ ired  to  report h is  o p in io n  and 
recommendations r e s u lt in g  from an in v e s t ig a t io n  to  the 
appropr ia te  agency, i f  he f in d s  ( 1)  th a t  a m atter shou ld  
be fu r th e r  considered by the  agency; (2) the a d m in is tr a t iv e  
a c t should  be m o d ifie d  or c a n c e lle d ; (3) a s ta tu te  or-' 
r e g u la t io n  on which an a d m in is tr a t iv e  a c t is  based should 
be a lte r e d ; (4) reasons shou ld  be g ive n  fo r  an a d m in is tra ­
t iv e  a c t ; (5) any other a c t io n  shou ld  bo taken by the 
agency; (G) there  are no grounds fo r  any a c t io n  by the 
agency; or (7) the agency's  ac t was a r b it r a r y , c a p r ic io u s , 
c o n s t itu te d  en abuse o f  d is c r e t io n  or was o therw ise  \ 
erroneous, or not izi accordance w ith  law .

t
W ith in  a reasonable  amount o f  tim e a fte r  the  ombudsman 
reports h is  o p in io n  and recommendations to  an agency, 
he may present h is  o p in io n  and recommendations to  the 
governor, the  le g is la t u r e , the  p u b lic  or any o f  th ese .
T h is  p r o v is io n  c on ta ins  the r e a l crux o f the ombudsman’ s 
power, in  th a t  abuses by the 'overnment o f  in d iv id u a ls  
are brought under p u b lic  s c r u t in y  so th a t  proper a c t io n  
may be taken e ith e r  by the e x e c u t iv e , by the le g is la t u r e , 
or through the e le c t io n  process .

\
The p r o v is io n  o f the b i l l  which amends the  court r u le  o f  
c i v i l  procedure and consequently  req u ires  a tw o-th irds  
vo te  o f the  members o f each house, is  th a t  which g ive s



the ombudsman and h is  s t a f f  a p r iv i le g e  n o t to  t e s t i f y  i n  
court regard ing  m atters coming to  th e ir  a t te n t io n  in  the  
exerc ise  or purported exerc ise  o f  th e ir  o f f i c i a l  d u t ie s .

S in c e r e ly ,

Jay S . Hammond 
Governor
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Amendments re q ues ted  by the  Com m ittee :

Amendment No. 1  

On page 1 ,  l in e  23, a fte r  "approved b y " , in s e r t :
"a concu rre n t r e s o lu t io n  adopted  by"

A M E N D M E N T S  .

TO: HCS CSSB 1/CSHB 45 BY THE F I NANCE COMMITTEE

Amendment No. 2
On page 2, l in e  27, s tr ik e  out "tw o-th :rds  v o te " , and in s e r t :

"concurrent r e s o lu t io n  adopted by a. r o l l  c a l l  vote o f 

tw o-th irds  o f the members"
On page 2 , l in e  28, a fte r  "house", in s e r t :

"entered in  the jo u r n a l"

Amendment No. 3 
On page 5, l in e  2 1 ,  a fte r  "PROCEDURES.", in s e r t : " (a )"

On page 5, between l in e s  27 anu 28, in s e r t :
"(b ) The ombudsman s h a l l  m a in ta in  c o n f id e n t ia l i t y  

w ith  respect to a l l  matters and the id e n t i t ie s  o f the 
com plainants or w itnesses coming before him except in s o fa r  
as d isc lo sures  may be necessary to enable him to carry 
out h is  d u tie s  and to support h is  recommendations."



Amendment No. ^
On page 2, l in e  3> a fte r  " o f f ic e " ,  in s e r t :

" , i f  the m u n ic ip a j.ity  is  sub ject to  the ombudsman’ s 

ju r is d ic t io n  under sec. 310 o f t h is  chapter"

Amendment No. 5 
On page 7> l in e  2 1 ,  a fte r  "agency", in s e r t : "or a person"

Amendment Mo. 6 
On page 4 , between l in e s  16 and 1 7 ,  in s e r t :

" (*0 the com plainant does not have a s u f f ic ie n t  
personal in te r e s t  in  the sub ject matter o f the c o m p la in t ;"

Renumber paragraphs ( A ) , (5) and (6) as (5 ) , (6 ) , and ( 7 ) , r e s p e c t iv e ly .

A m e n d m e n t s  s u g g e s t e d  b y  L e g i s l a t i v e  C o u n s e l :
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§96-1 Definitions. (a) “Agency” includes any permanent govern­
mental entity, department, organization, or institution, mid any officer, 
employee, or member thereof acting or purporting to act in the oerci.se 
of liis official Unties, except:

(1) A court;
(2 ) The legislature, iis committees, and its s'all’:
(3) An entity of the federal government:
(-4.) A multistale governmental entity: and
(5) The governor and his personal staff.
(h) “Administrative act” includes any action, omission, decision, 

recommendation, practice, or procedure, but does not include the prep­
aration or presentation of legislation. [1- 1967. c 306, §2 |

. v m  d. I 

i ■: emu i 
I ol I':
i ;

§96-2 Ombudsman; office established, appointment, tenure, removal, 
((iialiliealions, compensation, vacancy. The office ol ombudsman is es- 
tahlishcd. The legislature, by a majority vote of each house in joint 
session, shall appoint an ombudsman who shall serve for a period ol 
six years. An ombudsman may be reappointed hut may not serve for 
more lhan three terms. The legislature, by two-thirds vote of tire mem­
bers in joint session, may remove or suspend the ombudsman from 
office, but only for neglect of duty, misconduct, or disability.

No person may serve as ombudsman within two years of the Iasi 
day on which he served as a member of the legislature, or while he is 
a candidate for or holds any other stale office, or while he is engaged 
in any other occupation for reward or profit.
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I'hc compensation <>! t ii. ombudsman shall be s i .1,000 a year. ! b> 

compensation of I lie ombudsman shall no; be diminished dtiritr.! hi 
term of jffiee. unless n\ general law applying to all salaried officers. oi' 
the Stat- .

I f  the ombudsman dies, resigns, becomes ineligible to ser.e, or is 
removed or suspended i't'om office, the first assistant to the ombudsman 
becomes the acting ombudsman until a new ombudsman is appointed 
for a full term. II . 1967, c 306, §3]

§96-3 Assistance, staff, delegation. The ombudsman shall appoint a 
first assistant ami such other officers and employees its may be neces­
sary to carry out ihis chapter. All employees, including the first assist­
ant. shall be hired by 11 to ombudsman and shall serve \t ids pleasure. 
In determining the saltir of each such employee, the ombudsman shall 
consult with the department of personnel services and shall follow as 
closely tis possible the recommendations of the department. The first 
assistant’s salary shall not exceed the percentage limitation established 
by law for a deputy director of a department. The ombudsman and his 
full-time staff shall he entitled to participate in .any employee benelil 
plan.

The ombudsman may delegate to his appointees any of his duties 
except those specified in sections 96-12 and 96-13. |L 1967. c 306. §4|

§96-4 Procedure. The ombudsman may establish procedures for 
receiving and processing complaints, conducting investigations, and re­
porting his findings. However, may not levy ices foi the submission or 
investigation of complaints. | l . 1967, c 306, §5|

§96-5 Jurisdiction. I lie ombudsman has jurisdiction to investigate 
the administrative acts of agencies and lie may exercise his powers 
without regard to the finality of any administrative act. | i . 1967, c 306. 
§6]

§96-6 investigation of complaints, (a) The ombudsman shall investi­
gate any complaint which he determines to be an appropriate subject 
for investigation under section 96-8.

(b) The ombudsman may investigate on his own motion if he rea­
sonably believes that an appropriate subject for investigation under sec­
tion 96-8 exists. |L 1967, c 306, §7|

§96-7 Notice to complainant and agency. If the ombudsman decides 
not to investigate, he shall inform the complainant of that decision and 
shall stale his reasons.

If the ombudsman decides to investigate, he shall notify the com­
plainant of his decision and he shall also notify the agency of his inten­
tion to investigate. |L  1967. c 306, §8 |

§96-8 Appropriate subjects for investigation. An appropriate subject 
for investigation is an administrative act of an agency which might be:
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( !)  f.on!r.uy 10 law;
(2) Unreasonable, unfair, oppressive, or unnecessarily discriminato-

ry. even though in nccoi dunce with law;
(3) Based 011 a mistake of fact:
(4) Based on improper or irrelevant grounds;
(5) Unaccompanied by an adequate statement of reasons;
(6 ) Performed in an inefficient manner; or
(7) Otherwise erroneous.
The ombudsman may investigate to find an appropriate remedy, it. 

| 967, c 306, §9)

96-9 Investigation procedures, fa) in an investigation, the 'ombuds­
man may make inquiries and obtain information as he thinks ill, enter 
without notice to inspect the premises of an agency, and hold private 

hearings.
(b) The ombudsman is required to maintain secrecy in respect to 

all matters and the identities of the complainants or witnesses coming 
before him except so far as disclosures may be necessary to enable 
him to carry out his duties and to support his recommendations. |L 
1967. c 306, §10]

§96-10 Povers. Subject to the privileges which witnesses have in 
the courts of this Slate, the ombudsman may:

(1) Compel at a specified lime and place, by a subpoena, the ap­
pearance and sworn testimony of any person who the om­
budsman reasonably believes may be aide to give information 
relating to a matter under investigation: and

(2) Compel any person to produce documents, papers, or objects
which the ombudsman reasonably believes may relate to a 
matter under investigation.

The ombudsman may bring suit in an appropriate stale court to
enforce these powers. |L  1967, c 306. §11)

§96-11 Consultation with agency. Before giving any opinion or re­
commendation that is critical of an agency or person, the ombudsman
shall consult with that agency or person. |L 1967, c 306, §12)

§96-J2 Procedure after investigation. If, after investigation, the 
ombudsman finds that:

(1) A matter should be further considered by the agency:

(2) An administrative act should be modified or cancelled;

(3) A statute or regulation on which an administrative act is based
should be altered;

(4) Reasons should be given for an administrative act; or

(5) Any other action should be taken by the agency;

he shall report his opinion and recommendations to the agency. He may re­
quest the agency to notify him, within a specified lime, of any action taken 
on his recommendations. |L 1967, c 306, §13)
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Sec. 96-13 P U B L I C  P R O C E E D I N G S  A N D  R K C O R D S
§96-13 Publication t»r recommendations. After a reasonable lime 

has elapsed, the ombudsman may present lii> opinion and recommenda­
tions !o the* governor, the legislature. the public, or any of ihea . I he 
ombudsman shall include with this opinion any reply made by the* 
agency. [1. 1967. c 306, 514]

§96-14 Notice* to the complainant. After a reasonable lime has 
elapsed, tiie ombudsman shall notify the complainant of the actions 
taken by him and by the agency. |L  1967, c 306. 515)

§96-15 Misconduct liy agency personnel. If the ombudsman thinks 
there is a breach of duly or misconduct by any officer or employee of 
an agency, he shall refer the matter to the appropriate authorities, |1.. 
1967. c 306, §16]

§96-16 Animal report. The ombudsman shall submit to the legisla­
ture and the public an annual report discussing his activities under this 
chapter, if. 1967. c 306, 517]

596-17 Judicial review, immunity. No proceeding or decision of the 
ombudsman may be reviewed in any court, unless ii contravenes the 
provisions of this chapter. I lie ombudsman has the same immunities 
from civil and criminal liability as a judge of this Slide. The ombuds­
man and his staff shall not testily in any court with respect to matters 
coming to their attention in 'he exercise or purported exercise of their 
official duties except as may be necessary to enforce ihc provisions of 
this chapter. |L 1967, c 306, 5IN]

§96-18 Agencies may not open Idlers to ombudsman. A letter to 
(lie ombudsman from a person held in custody by ;m agency shall be 
forwarded immediately, unopened, to the ombudsman. |L 1967, c 306, 
5I9|

596-19 Penalty for obstruction. A person who willfully hinders the 
lawful actions of the ombudsman or his stall', or willfully refuses to 
comply with their lawful demands, shall be lined not more than S I.000 .
|L 1967. c 306, 520]
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PART I. STATE PUBLICATIONS DISTRIBUTION CENTER

§93-3 Deposit of pub'icivliyns. P.\ cry stale and county agency shall i in medi­
ately upon release of a publication, deposit I if teen copse:; with the state publica­
tions distribution center and one copy each w ith the state archives and the Uni­
versity of i l.r.vnii. Additional copies of the publications shall be deposited with 
the publications distribution1 enter upon request of the state librarian so long as 
copies are available.

T he saute librarian may enter into depository agreements with private and 
public educational, historical, or scientific institutions or othei libraries, within 
or without lie State in order to achieve the objective; vouch I under tins pari, |L 
1965, c 175, pt of 52(b): Supp. §13-22: MRS §93-3: am L 1970, c 121, §lj

C H A P T E R  9 4  

P U B L I C  A R C H I V E S ;  D I S P O S A L  O F  R E C O R D S

Sr.rrtoN
94-6 S'HTJI IS

§94-6 Studies. Within ten days follow ing the initiation of any study to be 
done on a contractual basis by the Stale or one of its political subdiv isions, or 
any agency thereof, the initiating, ucpai linenl or agency shall notilv the State ar­
chivist of the initiation of the study tn the form of notice prescribed by the archi­
vist.

1 lie archivist shall maintain a complete and current index ol all studies so 
initialed and shall, at least .semi-annually send current copies ol this index to the 
governor, the mayors of the respective counties, the legislative reference bureau 
and the legislative auditor.

'J he archivist may at any time request that a copy of any study or portion of 
a study be deposited with the archives and this request shall be complied with by 
the department or agency initiating the study.

T his section shall apply to all studies of whatever nature: provided, how­
ever that to the extent that the governor or mayor of any county initiating a 
study determines that compliance with any portion of this section would be con­
trary to the public interest they may waive compliance with respect to any study 
initialed undci their jurisdiction. [L 1972. e 193, §1; am I. 1973, c 198. §1]

C H A P T E R  9 6  

T H E  O M B U D S M A N

Section
96-1
96-2

V6-3
96-6

D r . i i s n  i o n s
O m b u d s m a n : o m e t  i .s t a b i . i s i i i o , a it 'Oi n i .m i n t , t i n u i u -.,r e m o v a l q u a l i i -i c a t i o n s ,
CQMl’KNSAl ION, VACANCY
Assist anit.. si a i t , n i i . t t iA  i i o n , i -u n u i n o  
iNV rS l l t iAT ION  Ol- COMIT.AINTS
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§96-1 Definitions.
,i

ii ' Agency im.it:.:es u '.r 
entity. O-V-.tH:!'.. • < iHi:-i/ation. or insiiiu:.' n. an 
me'liber lucrco? .-. ;ing or purporting to 
except:

( 1) I he judicialy and i; ■ staff;
(2) The legislature, its committees.
(3)
U)

(5)

permanent W'Vernincn:.,' 
any officer, employee. or 

cl in the exeiei-.e ol his official duties.

1,0 it; s u n :
All entity of tin- fede..:i cove: nr,lent;
A muliituaic govc: omental entity:
! he governor and his personal stab:

(6) The lieutenant governor and hi" peiv-cnal staff;
(7) The mayors of the various coniines; atui
(8) Tiic councils of the various counties.
(!>) “Administrative act" includes am action, omission, dccif’on. rccotii- 

mendaiion. practice. or procedure, but dyes mu include the preparation or pres­
entation of legislation. jL I’-T?. c 306, §2; HRS §96-1: ant i 1974.c 46, si]

§96-2 Omhutisnian; office established, tippointinciit, tenure, removal, quali­
fications, compensation, vacancy. I lie office of ombudsman is established. Hie 
legislature, by a majority vote of each house in joint session, shall appoint an 
ombudsman who shall serve for a period of six years and thoicaiter until a suc­
cessor shall have been appointed. An ombudsman may be reappointed but may 
not serve for more than three terms. The legislature, by two-thirds vote of liie 
members in joint session, may remove or suspend the ombudsman from office, 
but only for neglect of duty, misconduct, m disability.

No person may sc'vc as ombudsman within two years of the last day on 
which lie served as a m :nber of the legislature, or v, bile lie is a candidate for or 
holds any other state office, or while he is engaged in any other occupation for 
reward or profit.

For tho period beginning on July I, 1969 and ending June 30. 1970, the sal­
ary of the ombudsman shall be the same as I lie salary of the circuit court judges. 
Effective July I, 1970. the salary of the ombudsman shall be the same as the '.al­
ary of the circuit court judges. T he compensation of the ombudsman shall not 
be diminished during hi-, term of office, unless by general law applying to all sal­
aried officer* of the State.

If the ombudsman die;, resigns, becomes ineligible to serve, or is removed 
or suspended from office, the first assistant to the ombudsman becomes the act­
ing ombudsman until a new ombudsman is appointed for a full term. 11 1967. c 
306. §3; 11KS §96-2; am L 1969, c 127. §6 ; am 1. 1974, c 46, §2)

Attorney (V :it-r;d Opinions

Hinds for operation of office constitute funds for "expenses of the legislature" widiin meaning of 
Const., Art. VI, 55. All Gen. < Ip. (>‘.M.

Hawaii linr.lonrmt!

The Ombudsman in Hawaii: I he Hasic l‘i,:mi>cs. W.-tliei II. Iheda, 7 I lli.l 17.

§96-3 Assistance, t.lstff, delegation, funding,, T he ombudsman shall appoint 
a first assistant and sue h other nlfirers and employees as may Ire necessary to 
carty out this chapter. All employees, including the first assistant, shall be hired 
by the ombudsman and shall serve tit his pleasure. In determining the salary of 
each such employee, the ombudsman shall consult with the department of per­
sonnel services and shall follow as closely as possible the recommendations of 
the department. The first assistant's salary shall not exceed the percentage lim i­
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efit plan.
The ombiidsm . may delegate to his appointee* any’of hi* duties except 
specified in sections "'-12 and 76-13: provided that durin. the absence of 

the ombudsman from the island of Oahu, or hie tein: orary inability to exercise 
and discharge the powers and duties of his office stieh pov. :r.- and duties as 
contained in sections 96-12 and 9o-13 shall devolve upon the first assistant dur­

ing such ar .encc or inability.
The funds fot the rapport of the olfice of the ombudsman shali be provided 

for in the act providing for the expenses of the legislature, jl. 1967, e 306. §4; 
HRS §96-3; am L 1974. c 46, §3]

896-5 Jiiristlicthm.

Attorney Genci .a Opinions

Ombudsman h:i* no over employee complaints covered by collective bargaining
agreements erccmcd under < O.rijitcr S9. All. Gen. Up. 73-b.

§96-6 Investigation of complaints. (a) The ombudsman may investigate 
any complaint which lie determines to be an appropriate subject for investiga­

tion under section 96-8.
(b) The ombudsman may investigate on his own motion if he reasonably 

believes thru an appropriate subject lor investigation under section 96-8 exists. 
[I. 1967. c 306, §7: 11RS §96-6; am 1.1974. c46, §4]

§96-8 Appropriate subjects for investigation.

Atto: iicy General Opinion*
Ombudsman has no jurisdiction over employee complaints covered by collective bargaining 

agreements executed under chapter 89. Ail. Gen. Up. 73-(>.
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E x c e r p t  f r o m  W a l ter* G e l l h o r n ,  " A n n o t a t e d  M o d e l  O m b u d s m a n  S t a t u t e "  

i n  S t a n l e y  V. A n d e r s o n  ( e d . ) ,  O M B U D S M E N  F O R  A M E R I C A N  

G O V E R N M E N T ? ( 1 9 6 8 ) ,  p p .  1 6 7 - 6 8

S T A T U T O R Y  Section xi. /‘ rtion <>n complaints, (a) The Ombudsman may rc-
TEXT: celvc a complaint from any source concerning an administrative act.

He shall conduct a suitable investigation into the tilings complained 
of unless lie believes that

j. the complainant has available to him another remedy or channel 
of complaint which lie could reasonably be expected to use;

2 . die grievance pertains to a matter outside the Ombudsman's 
power;

3 . the complainant's interest is insufficiently related to the subject 
matter;

4 . the complaint is trivial, frivolous, vexatious, or not made in good 
faith;

5 . other complaints arc move worthy of attention;
6 . the Ombudsman’s resources are insufficient for adequate investi­

gation; or
7 . the complaint has been too long delayed to justify present ex­

amination of its merit.
The Ombudsman's declining to investigate a complaint shall not, 
however, bar him from proceeding 0 1 1  his own motion to inquire into 
the matter complained about or into related problems;

COMMENT: c o m m e n t . The duty to act on every complaint should not be im­
posed, partly because the dimensions of die work burden cannot 
be exactly predicted and partly because some complaints will show 
on their face that they are unlikely to lead to productive findings. 
The above listing leaves the Ombudsman dec to reject complaints,

but does not bar hi- u >i:r; inquiries. ',pc< dt \ he need not 
rep rl a c o m p 1 aim bc«.;•.!.% • i*i*u-: d c aainunist. :,• i•..*
edy :'d ts. Normally, one mav sunpn.-e. Hi'* m a n  " ;

that mattei's pjorecd through it" ulxr rr: mi: ... :”»>!• ..
cotnpl in nc the steps ho ran t: .0 ta 1I1 in review wH! . . • •
su/iitf. I’.ut a* m  redly some rn.v.-'. v.ul a i in whi< ii * I:*, hurd.v 
of evis.m t1 and tin:? are realistic n.uriers to a eomu). 'mint's pm- 
r.u';: ■ ill? lii. ■.: c t it.:: 1!;. .v a P.•Me r. :n .tii:... Sir the*. iir> ;u.-e:s 
to the OtJibufl1 m a n  should not b precluded, Sub cctu n (1) leaves 
the avei.ae .<p, n, but the ivaffxc is .tiil sirqij, i to .• oiufoi.

Another policy choice is reflected in Snhv*ctrou (.■;) vdiirh does not 
require that every t.oiupl dm lie d a •. laiiued invasion of a 
strictly ncrsonad iu itns i. This pcn.iiis a complainant to bring to 
the Ombudsman's notice a muter of public jaiii.r. iliau purely 
private court.in. 15ul. il ihe round: .naut's concern w ill: • lie ,ub;ect 
m a tier is too attenuated, the Ombudsman may choose not to 
investigate.

Subsection (7) does not contain an explicit ".'.tatutc of liiTiitatioixs” 
on complaints, though the Ombudsman is left fice to reject those 
based on stale claims or ancient grudges. In Sweden complaints 
must lie acted on if filed within ten years of tin: events in question; 
Denmark, New Zealand, and Norway, by contrast, requite rejection 
of any complaint pertaining to occurrences beyond the preceding 
twelve months. Neither extreme seems desirable. The present draft 
lays down no rule in this respect, but allows the Ombudsman to 
pick his way at the outset. Later, in the light of experience, he may 
wish to promulgate some rules of his own, its is allowed by Section 
9 (b ), above.



E x c e r p t  f r o m  " A  S t a t e  S t a t u t e  t o  C r e a t e  t h e  O f f i c e  o f  O m b u d s m a n "
H A R V A R D  J O U R N A L  O N  L E G I S L A T I O N ,  V o l .  2 ,  N o .  2 ,  J u n e  1 9 6 5  
p p .  2 2 3 , 2 3 1 - 3 2

S T A T U T O R Y  TEXT:
Suction 302. I n r . i  s !i< z< il;n n  o f  c n n i j i l u h i s .

The Ombudsman shall investigate any complaint indicating an appro­
priate .subject for investigation under section -fOl. unless he. beli -ves that

(a) there is presently available an adequate remedy fur ihe grievance 
staled in the complaint;

(h ) (lie complaint relates to a matter that is outside the jurisdiction 
of the Ombudsman;

(e) the complaint relates to an administrative act of which the 
complainant has had knowledge for too long a lime before the com­
plaint was .submitted;

(d ) the complainant does not have a sufficient personal interest in 
the subject matter of the complaint;

(c) the complaint is trivial or made in bad faith;

( f ) the facilities of the Ombudsmans office arc insufficient for ac. 
quatc investigation; or

(g ) there arc other complaints more worthy of the Ombudsman’s 
attention.

COMMENT: Section 302. Investigation of complaints.
In general, the Ombudsman has the du lv to investigate anv com-

O '  0 t
plaint which discloses the existence of an appropriate subject for 

investigation under section -101. l ie  mnv decline to investigateO . s'
only for certain reasons, stipulated in section 30*2. However, those 

reasons arc broadlv stated and leave much to the Ombudsman'sJ
discretion. He may consider the degree of tin: complainant's 

interest in t! c problem di: dosed, the seriousness of the grievance, 

whether the resources ol his office permit an adequate investiga­

tion, and whether there are. ofh r complaints more worthv of his 

attention. He mav also decline to investigate if another remedvw - .

is available to the complainant. Since the number of complaints 

an Ombudsman in an American state would receive is an unknown 

quantity, such provisions are neoossan to enable him to make 

the most efieetive use of his powers. They in no way preclude

ihe O e in id .m aii iiom  no - m> ;si re eu\ . ••en • nod. ••• 1 i s • • 

diction. t’b lc i the d . I-no •on, ■. v .ill /. i . r  In io ; ■ : •

ease \\ I 1 i
I"'

o'• •:• ' i .oi!s him : • ! e.c. i 1.1
1 1< !:'cvt ■ «•-*< to a : ! 1 cuiedv won hi i. o" o .'m

Imrdeu.'-.o;::.; In hi. client, h mi ,h! v. i.)» to o . di'itm. 1 w

might id '.a v..oit to (•'•uee'.'l on : complaint from a p i iif-"• ilc • t 

eiii/.en w h o  diseloycs admi ii..le tire inetiieieiicy even (ii.

complainant is not personaliv .mured. '.I'Jiesv examples are not 

exhaustive. However, in the vast majoiitv of eases, the Omlmd'- 

m a n  can be expected to rely on the standards implicit, in section



C O D E  OF IOWA, §601G.12 re a u t h o r i t y  of the Citizens' Aid e  (Ombudsman)

to re f u s e to i n v e s t i g a t e  a co m plaint

(;{) 10.12 CowrJihiui iiivi'.-iijnufi. The citi­
zen;' aide may receive a complaint front any 
source coneernisiKan administrative action, lie 
shall conduct a suitable Jnvostirration in o Ihe 
administrative action;; complain d of unlo.-.- lie 
finds substantiating facts that:

1. The complainant has available to him an­
other remedy or channel of complaint which 
lie could reasonably ho expected to use.

2. The grievance pertains to a matter out­
side the citizens' aide prove”,

3. The complainant has no substantive or 
procedural interest which is directly affected 
by the matter complained about.

4. The complaint, is trivial, frivolous, vexa­
tious, or not made it! good faith.

0. Other complaints are more worthy of at­
tention.

G. The citizens' aide resources are insuffi­
cient for adequate investigation.

7. The complaint has been delayed too long 
to justify prc ent examination of its merit.

The citizens' aide may decline to investigate 
a complaint, but shall not be prohibited from 
inquiring into the matter complained about or 
into related problems at some future time. 
|(MGA, ch 1123,§i2|

R E V I S E D  S TA T U T E S  OF N E B R A S K A  1943 (Reissue of 1971), §81-8,247 re

a u t h o r i t y  of P u bl i c  C o u n s e l  (Ombudsman) to 

refuse to i n v e s t i g a t e  a comp l a i n t

Gl-8,247. Public Counsel; complaint; investigation; decision; notify 

complainant. The Public Counsel may receive a complaint from 
any person concerning an administraiivc; act. l ie  shall con duel a

..-•I'.-d.v- a c iy;- j v. in;.' the T i g  coin'ilui, d of iiid* ho !

! • \' I i1 * • i»

(J) The ci cn! !■:i:;;. hi v; il.ihh* I" b . 1 .us •.i< .1 y v.'hivn
j' ' could ” • !V J i: ■ [)• (.!■ d  l<> '• .

(2) Tb. griov.".' )n ■ ■'.,*i•; to a matter omr.idc hie ;• -.vfr;
(3) The f f t j p p l ; ' i i i a i n b  ;*«•;. i.i in:.irfi.ii imdly related to to;;

( .)  Tin co.nplait;*. triv ia’, f»,:-».!• ■ \• .••atiour, noi made
iq good i . i ! h ;

(H) O ilv i eoupo inb; arc; mo' ■ v-v ".hv of a ll.m iion ;
(6) Mis i'i'mm;i a r c  insnf.'iv m n.r .'Mvjuate investigation; ><:
(7) Tim complain! has b e i toe In; q (I 'Tyed to iuslil'y pro wilt, 

oxa i n in a lion of im merit.
The I'lib liv  Coun.•••1’s declini ig to b iv  •ilgato a eompi in i shall 

not bar h im  from proceeding on his own motion to i mini nr into 
related proMonm. .Arm c u m c o r . ,  idun.tiun of a com­
plaint, whelhei or nm it Ii.i.i i.w.n mwr.tjgntccl, the Puolie Counsel 
rhall .suitably inform llu ; complainant and tiu. art,niniaija live pgoovy 
involved.

Source: J.aw.s 1!,’(!!), c. 702, § <i, p. 2iio2.
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