
' A i tA c t  r e l a t i n g  t o  t h e  l e a s i n g  o f  s t a t e  l a n d s . "

C O M M I T T E E  R E P O R T

1 / 7 / 7 1
H O U S E

Mr .  S p e a k e r :

The Comm i t te e  on

Date >/

F T W U H has had

/

A

u n d e r  c o n s i d e r a t i o n .  A M a j o r i t y  o f  t h e  member s  o f  t he Co mm i t t e e  

( ) r ecommends  i t  DO PASS

( ) r ecommends  i t  DO NOT PASS

( ) r ecommends  i t  DO PASS WITH ATTACHED AMENDMENT( S)

( ) r ecommends  i t  BE REPLACED WITH CS F O R ______________________________ AND THAT

CS F O R _______________________________________DO PASS

( ) " a n d "  r ecommends  i t  BE REFERRED TO THE ________________________________________________

COMM ITTEE

( ) r e p o r t s  i t  b a c k  WITHOUT RECOMMENDATION 

( ) " o t h e r "

Member s  s i g n i n g  t he  Ma j  o r i t y r e p o r t :

Member s  NOT c o n c u r r i n g  i n  t h e  Maj  o r i t y  r e p o r t :

_____________________________________________  r e c o m m e n d s :

_____________________________________________  r e c ommends :

__________________________________________ r e c ommends :

________________________________ r e c o m m e n d s :

recom mends :

Cha i rman



I n t r o d u c e d :  4 / 1 6/ 7 5
R e f e r r e d :  R e s o u r c e s  arid
F i n a n c e

T H E  H O U S E  BY G A R D I N E R

H O U S E  B I L L  NO. 1)38 
IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

N I N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A B I L L

a n  Act e n t i t l e d :  "An  A ct  r e l a t i n g  to the l e a s i n g  o f  s t a t e  l a n d s. "

IT E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF ALAS K A :

* S e c t i o n  1. AS  3 8 . 0 5 . 0 / 5  is a m e n d e d  to read:

S e c . 3 8 . 0 5 . 0 7 5 .  L E A S I N G  P R O C E D U R E S .  L e a s i n g  of l a n d  o t h e r  t han 

for the c-xtractlon o f  n a t u r a l  r e s o u r c e s  [ THE L E A S I N G ]  s h a l l  be m a d e  at 

p u b l i c  a u c t i o n  to the h i g h e s t  q u a l i f i e d  b i d d e r  as d e t e r m i n e d  by the 

d i r e c t o r , e x c e p t  that, o t h e r  t h a n  l e a s e s  for p u b l i c  or c h a r i t a b l e  

p u r p o s e s  u n d e r  sec. 315 o f  t h i s  c h a p t e r ,  or f o r  a g r i c u l t u r a l  or 

g r a z i n g  p ur p o s e s ,  n o  l e a s e  m a y  be I s s u e d  w h i c h  is fo r  a n  a m o u n t  of m o n e y  

les s t h a n  n i n e  per cent o f  the a p p r a i s e d  f a i r  m a r k e t  v a l u e  o f  the l a n d . 

An a g g r i e v e d  b i d d e r  m a y  a p p e a l  to the c o m m i s s i o n e r  w i t h i n  five d a y s  for 

a r e v i e w  of the d i r e c t o r ' s  d e t e r m i n a t i o n .  W h e n  a v a l i d  e x i s t i n g  federal 

g r a z i n g  l e a s e  is c a n c e l l e d  to a l l o w  s t a t e  s e l e c t i o n  of the a r e a  u n d e r  

l ease, the l e s s e e  of the l a n d s  has th e  p r e f e r e n c e  r i g h t  t o  l e a s e  the 

l a n d s  w i t h o u t  c o m p e t i t i v e  b i d d i n g  fo r  a t e r m  e qual to that o r i g i n a l l y  

g r a n t e d  in th< c a n c e l l e d  f e d e r a l  l e a s e  and u p o n  t erms as f a v o r a b l e  to 

t he l e s s e e  as t h o s e  c o n t a i n e d  i n  th e  c a n c e l l e d  f e d e r a l  lease. The 

l e a s i n g  shall be c o n d u c t e d  by the d i r e c t o r ,  o r  his r e p r e s e n t a t i v e ,  and 

the s u c c e s s f u l  b i d d e r  s h a l l  d e p o s i t  the f i r s t  y e a r ' s  r e n ta l ,  or  that 

p o r t i o n  o f  it w h i c n  the c o m m i s s i o n e r  r e q u i r e s ,  in a c c o r d a n c e  w i t h  his 

bid. T h e  d i r e c t o r  o r  h i s  r e p r e s e n t a t i v e  s h a l l  i m m e d i a t e l y  i s s u e  a 

r e c e i p t  c o n t a i n i n g  a d e s c r i p t i o n  of the lan d  o r  i n t e r e s t  leased, the 

p r i c e  bid, and t er m s  of the lease. T h e  r e c e i p t  s h a l l  be a c k n o w l e d g e d  in 

w r i t i n g  by tne bidde r .  A lease, on a f o r m  a p p r o v e d  by t h e  a t t o r n e y
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g e n e r a l ,  s h a l l  be s i g n e d  by the l e s s e e  and, u p o n  a p p r o v a l  b y  the c o m m i s­

sio n e r ,  s h a l l  be s i g n e d  by t h e  d i r e c t o r .

Sec. 2. AS 3 8 . 0 5 . 3 1 5 ( c )  is a m e n d e d  to read:

(.c) E l i g i b l e  a p p l i c a n t s  u n d e r  (b) - (d) of  thi s  s e c t i o n  are l i m i t e d  

to n o n p r o f i t  c o r p o r a t i o n s ,  a s s o c i a t i o n s ,  clubs, o r  s o c i e t i e s  o r g a n i z e d  

a n d  o p e r a t e d  e x c l u s i v e l y  for c h a r i t a b l e ,  r e l i g i o u s ,  s c i e n t i f i c ,  o r  

e d u c a t i o n a l  p u r p o s e s ,  or for the p r o m o t i o n  o f  s o c i a l  w e l f a r e ,  if t h e  

p r o j e c t  for w h i c h  the l a n d  is d e s i r e d  c o n f o r m s  to t h o s e o b j e c t i v e s  and 

not c o m m e r c i a l  d e v e l o p m e n t ,  ho l e a s e  of l a n d  may be g r a n t e d  u n d e r  thi s 

s e c t i o n  for a p r o j e c t  c l o s e d  to the use and e n j o y m e n t  of tne g e n e r a l  

n u b i l e . In e v e r y  case the a p p l i c a n t  s h a l l s u b m i t  e v i d e n c e  that it is 

exempt, from p a y m e n t  o f  f e d e r a l  i n c o m e  tax.

•Sec. 3. AS 3 8 . 0 5 . 1 0 7 ( b )  is a m e n d e d  to read:

(!■) Value; s h a l l  be d e t e r m i n e d  as p r o v i d e d  by a p p l i c a b l e  eminent; 

d o m a I .11 stalul e:>, except- that in no c ase s h a l l  the a m o u n t  of c o m p e n s a t i o n  

o x c e od  one h a l f  of the total rent a l e a s e h o l d e r  has p a i d  on a lease, 

o t h e r  tha n  r e a s o n a b l e  c o m p e n s a t i o n  for any I m p r o v e m e n t s  m a d e  to the 

l e a s e h o l d  in c as e s  w h e r e  t h e i r  v a l u e  is r e d u c e d  f r o m  the g r a n t i n g  o f  the 

e a s e m e n t  or e x e r c i z e  of the r i g h t - o f - w a y .

Sec. *1. AS 3 8 .0 5 .O95 is a m e n d e d  to read:

Sec. 3 8 . 0 5 . 09 5 .  S U B L E A S E S .  A l e s s e e  m a y  s u b l e a s e  or a s s i g n  the

l a n d  or p o r t i o n  o f  it u p o n  w h i c h  he has a l e a s e  if, a f t e r  a p p l i c a t i o n  to

tho d i r e c t o r ,  the d i r e c t o r  I s s u e s  a permit, ilo p e r m i t  may be Issued

unm.-r tills s e c t i o n  un l e s s  the p e r s o n  d e s i r i n g  to s u b l e a s e  or i-r-ceJ vc t h e 

land by a s s i g n m e n t  s h o w s  t hat the l a n d  will be used or d e v e l o p e d  

a c c o r d i n g  to a e l a n  a p p r o v e d  by th e  d i r e c t o r .  An.v l a n d  u n d e r  lease whicl 

h a s  not b e e n  used  or d e v e l o p e d  w i t h i n  five y e a r s  a c c o r d i n g  to a p l a n  

a p p r o v e d  b.y the d i r e c t o r  s h a l l  be f o r e f e l t e d  to t h e  state. [TH E  DIRECTOI

M A Y  I S S U E  A P E R M I T  IF H E  F I N D S  T H A T  IT IS IN T H E  B E S T  I N T E R E S T S  O P  T H E
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The f o l l o w i n g  is 
D i v i s i o n  of Land 
w a y  c o m p e n s a t i o n  
r e f e r s  to r e n t a l  
r e p o r t  r e f e r s  to

the first i n s t a l l m e n t  in a s tudy of s t a t e  
p o l i c i e s .  S e c t i o n  1 p e r t a i n s  to r i g h t - o f -  
a c r o s s  s t a t e  leas e s .  The s e c o n d  s e c t i o n  
r a t e s  on s t a t e  l a n d  leases. L a s t l y  the 
the A D L  p o l i c y  t o w a r d  i n t e r e s t  r a t e s  on

c o n t r a c t s  for p u r c h a s e  of s t a t e  l a n d s  
on A D L  p o l i c i e s  a n d  p r a c t i c e s  w i l l  be 
n e x t  six m o n t h s .

F u r t h e r  i n f o r m a t i o n  
f o r t h c o m i n g  o v e r  the

T h e  A l a s k a  P u b l i c  I n t e r e s t  G r o u p  is a n o n - p r o f i t  c i t i z e n s  
gr o u p ,  f o r m e d  to p r o v i d e  i n f o r m a t i o n  to p o l i c y  m a k e r s  and

on  a w i d e  r a n g e  of p u b l i c  c o n c e r n s ,  p a r t i c u l a r l ythe p u b l i c  
i n s o f a r  as 
t a x p a y e r s . 
J a m e s  L o v e

t h o s e  c o n c e r n s  a f f e c t  A l a s k a n  c o n s u m e r s  and 
Tills r e p o r t  w a s  p r e p a r e d  by A P I R G  e m p l o y e e s  

a n d  C a t h y  Allen.
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In 1974, CSIIR 559 am S was pa s s e d  hy t h e  l e g i s l a t u r e  and 

a l l o w e d  to b e c o m e  l a w  w i t h o u t  the g o v e r n o r ' s  s i g n a t u r e .  The 

e f f e c t i v e  d a t e  oF the bill w a s  A u g u s t  15, 1974. T h e  act 

w a s  p a s s e d  in o r d e r  tc p r e - e m p ,  r e t r o a c t i v e l y ,  p r o v i s i o n s  

in S t ate l e a s e s  r e s e r v i n g  the S t a t e ' s  r i g h t  to g r a n t  e a s e m e n t s  

and e x e r c i s e  r i g h t s - o f - w a y  on land l e a s e s  by the State. T h i s  

p r o v i s i o n ,  a s t a n d a r d  s e c t i o n  in e v e r y  S t a t e  la n d  lease, is 

c o m m o n l y  k n o w n  as p a r a g r a p h  six. P a r a g r a p h  six s t a tes:

6. T h e  L e s s o r  (the State) e x p r e s s l y  r e s e r v e s  the 

r i g h t  to g r a n t  c a s e m e n t s  or r i g h t - o f - w a y  a c r o s s  

the land h e r e i n  l e a s e d  if it is d e t e r m i n e d  by the 

D i r e c t o r  to be in the be s t  i n t e r e s t s  of the S t a t e  

to do so; p r o v i d e d ,  h o w e v e r ,  that the L e s s e e  shall 

he e n t i t l e d  to c o m p e n s a t i o n  for all .improvements 

or c r o n s  w h i c h  a r e  d a m a g e d  or d e s t r o y e d  as a 

di r e c t  r e s u l t  of the u t i l i s a t i o n  of s u c h  e a s e m e n t  

or r i g h t - o f - w a y .  

lib 559 (AS 3 8 . 0 5 . 0 7 0 )  c h a n g e d  this p r o v i s i o n ,  hy p r o v i d i n g  

l e a s e h o l d e r s  w i t h  the f o l l o w i n g  i n t e r e s t s  in theii leases:

Sec. 3 8 . 0 5 . 0 7 0  C O M P E N S A T I O N  R E L A T I N G  T O  L A S  FA HINTS 

OR R I (II IT-OP-WAV A C R O S S  S T A T E  LLASLS. (a) P r o v i s i o n s  

in S t a t e  land leases to the c o n t r a r y  n o n w i t h s t a n d i n g ... 

the l e s s e e  shall he e n t i t l e d  to c o m p e n s a t i o n  for the



v a l u e  of the easement, g r a n t e d  or r i g h t - o f - w a y  

e x e r c i s e d  and for the r e d u c t i o n  in y n l u e  of the 

l e a s e h o l d  r e s u l t i n g  from the g r a n t i n g  of the 

e a s e m e n t  or e x e r c i s e  of the r i g h t - o f - w a y . , .

P r i o r  to the p a s s a g e  of th i s  b i ll, l e a s e h o l d e r s  w e r e  not 

c o m p e n s a t e d  for e a s e m e n t s  g r a n t e d ,  or r i g h t s - o f - w a y  e x e r c i s e d  

by the s t a t e  a c r o s s  s t a t e  la n d s ,  e x c e p t  for i m p r o v e m e n t s  0:1 

the p r o p e r t y ,  such as land fill, b u i l d i n g s ,  e t c , . T h e  state 

had, s i n c e  s t a t e h o o d ,  r e s e r v e d  this i n t e r e s t  in its leases.

T h e  i m p o r t a n c e  of p a r a g r a p h  six in s t a t e  l e a s e s  c a n n o t  he 

o v e r e m p h a s i z e d .  W i t h  the p r o v i s i o n  in the lease, the state 

r e s e r v e d  the r i g h t  to r e c l a i m  land n e e d e d  for H i g h w a y  

e x p a n s i o n ,  u t i l i t y  c a s e m e n t s ,  and for o t h e r  p u b l i c  p u r p o s e s .  

U n d e r  HB  559 the state will ha v e  to pay c o m p e n s a t i o n  to 

l e a s e h o l d e r s  in o r d e r  to c r o s s  its own lands.

R i c h a r d  P. Kerns, A s s i s t a n t  A t t o r n e y  General for 

H i g h w a y s ,  in a M a y  1, 1974 m e m o  to then A t t o r n e y  G e n e r a L  

G o r s u c h ,  w r o t e  that: "1 b e l i e v e  the i m p e t u s  b e h i n d  this bill

is a few l e a s e h o l d e r s  h o l d i n g  S t a t e  leases on school land 

s i t u a t e d  n e a r  the i n t e r s e c t i o n  of M i n n e s o t a  B y - P a s s  and 

I n t e r n a t i o n a l  A i r p o r t  Ro a d  at A n c h o r a g e . "

P r i o r  to the p a s s a g e  of the b ill, two law suits had be e n  

filed a g a i n s t  the S t a t e  a s k i n g  fir a judgment that p a r a g r a p h  

six o f  the lease forms c o u l d  not be e x e r c i s e d  by the S tate 

in r i g h t s - o f - w a y  p r o c e e d i n g s  against l e a s e h o l d e r s  in this 

area. T h e  r i g h t - o f - w a y  in th i s  area w a s  for the e x p a n s i o n  

of the M i n n e s o t a  B y - P a s s  to I n t e r n a t i o n a l  A i r p o r t  Road. The 

f i r s t  suit was filed hy R a i l - A i r  in 1,971. The second suit w a s



f i l e d  on h o h n l f  of W e s w a y  Steel, s u b l e s s o r  rrom R a i l - A i r .  T h e  

suit w a s  f i l e d  by W e s w a v  Steel c o u n s e l .  Bob H a r t i g ,  

in A u g u s t  1975. N e i t h e r  suit was a c t i v e l y  p u r s u e d  by the 

l e a s e h o l d e r s  u n til a f t e r  the p a s s a g e  of f!B 559. Kerns, in 

his M a y  1974 m e mo, a t t r i b u t e s  this la c k  of a g g r e s s i v e n e s s  

to the f o l l o w i n g :

!'It w o u l d  a p p e a r ,  I s h o u l d  think, to a n y o n e  f a m i l i a r  

w i t h  the a b o v e  facts, t h a t  the re a s o n  no a g g r e s s i v e  

a c t i o n  has been taken in the two a c t i o n s  n o w  p e n d i n g  

in c o u r t  is that CS 559 am S w a s  a n t i c i p a t e d ,  and 

that the bill is i n t e n d e d  to a p p l y  to all e x i s t i n g  

l e a s e s  w h e t h e r  past or f u t u r e . . . "

J u s t  h o w  m u c h  c o m p e n s a t i o n  w i l l  be due l e a s e h o l d e r s  is 

u n c l e a r .  L a n g u a g e  s p e l l i n g  out what i n t e r e s t  the l e a s e h o l d e r  

is d u e  for a r i g h t - o f - w a y  is i n t e r p r e t e d  d i f f e r e n t l y  by 

d i f f e r e n t  p a r t i e s .

" T h e  l e s s e e  shall be e n t i t l e d  to c o m p e n s a t i o n  for 

the v a l u e  o f  the e a s e m e n t  g r a n t e d  or r i g h t - o f - w a y  

e x e r c i s e d  a n d  for the r e d u c t i o n  in v a l u e  of the 

l e a s e h o l d  r e s u l t i n g  from the g r a n t i n g  of the e a s e m e n t  

or e x e r c i s e  of the r i g h t - o f - w a y . , .Values shall be 

d e t e r m i n e d  hy a p p l i c a b l e  e m i n e n t  d o m a i n  s t a t u t e s . . . "

On e  i n t e r p r e t a t i o n  of' this is that the l e a s e h o l d e r  w o u l d  be 

e n t i t l e d  to c o m p e n s a t i o n  for the fair ma r k e t  v a l u e  of the 

l a n d  t a k e n  for r i g h t s - o f - w a y  or c a s e m e n t s ,  as t h o u g h  the 

l e a s e h o l d e r  o w n e d  the land, e v e n  t h o u g h  the l e a s e h o l d e r  is 

o b l i g a t e d  to pay annual re n t  for the term of the lease.



T h e  o t h e r  i n t e r p r e t a t i o n  is that l e a s e h o l d e r s  are e n t i t l e d  

to c o m p e n s a t i o n  for the i n t e r e s t  th e y  hold in the lease, 

i n s o f a r  as the lease has a fair m a r k e r  v a l u e  in its own right. 

G e n e r a l l y  s p e a k i n g ,  the m o r e  f a v o r a b l e  the t e rms o f  a lease, 

the m o r e  v a l u a b l e  the l ease b e c o m e s ,  on the m a r k e t ,

K erns r e f e r r e d  to this s i t u a t i o n ,  and its p o s s i b l e  

e f f e c t ,  in his M a y  1974 m e m o  to the A t t o r n e y  Gen e r a l :

''In m y  o p i n i o n ,  CS 559 a m  S c r e a t e s  a w i n d f a l l  for 

the l e a s e h o l d e r s  b e c a u s e  tlie c o n t r a c t  re n t  c h a r g e d  by 

the S t a t e  is b e l o w  m a r k e t .  W h a t  the l e a s e h o l d e r s  are 

s e e k i n g  is for the s t a t e  to p a y  them the m a r k e t  v a l u e  

of the a d v a n t a g e  t h e y  ho l d  b e c a u s e  the S tate is 

not c h a r g i n g  w h a t  the m a r k e t  i n d i c a t e s  the rent should 

be. To me, t h i s  is a d o u b l e  t r a v e s t y  of j u s t i c e , , . "

L e a s e h o 1d c r s  in the I n t e r n a t i o n a l  W a y  S u b d i v i s i o n  have 

e x t r e m e l y  f a v o r a b l e  r e n t a l  ra t e s .  A c c o r d i n g  to an appra i s a l  

c o n d u c t e d  by  W a l t e r  P o t t s  on J u l y  28, 1974, the f o l l o w i n g  

l e a s e h o l d e r s  p a y  the s t a t e d  a m o u n t s  o f  rent:

L e a s e h o l d e r  Land V a l u e  Annual Re n t

T h e  T h r e e  B a e r s  4 ^ 9 , 2 9 0  S.P. 0 $ 0 . 91/S.I
= $ 4 3 6 , 0 0 0

M i z e r  f, S o w a s h  169 ,884 S.F. 0 5 1.76/S.
= $ 2 9 9 , 0 0 0

D. L. I’a h r n y  5 5 , 56 5 S.F. 0 Si. 60/S. T
= $ 88,904

R u s s  M e e k i n s  t\ 256, 709 S.F. 0 $ 1 . 0.1/S, I
J a m e s  O ' M a l l e y  = $ 2 5 9 , 0 0 0

$2, 3 8 0  

$ 2 , 6 1 0  

$ 84 0

$4 , 2 0 5

Potts' a p p r a i s a l  w a s  c o n d u c t e d  on b e h a l f  of the State, 

a n d  it can be e x p e c t e d  that tlie 1 caseliol.dcrs wi l l  o b t a i n  

a p p r a i s a l s  w h i c h  p l a c e  the v a l u e  of the land they lease s o m e w h a t
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higher. In d i s c u s s i o n s  w i t h  A k P I R G  staff, one l e a s e h o l d e r ,  Ru s s  

M e e k i n s  Sr, c l a i m e d  that the l a n d  he l e a s e s  w a s  w o r t h  c l o s e  to

$ 4 . On per s q u a r e  root, fee simple. T h i s  b e i n g  the • a s e ,  t n e

v a l u e  of the land he l e a s e s  f o r  $ 4 , 2 0 5  per y e a r  w o u l d  be 

w o r t h  c l o s e  to a m i l l i o n  d o l l a r s .  In any event, it is c l e a r  

t h a t  m a n y  l e a s e h o l d e r s  are p a y i n g  the S t ate s u b s t a n t i a l l y  

b e l o w  the m a r k e t  1 0 o of  the P a i r  M a r k e t  V a l u e  rent. T h i s  

r e n t  a d v a n t a g e  m a k e s  t h eir l e a s e h o l d s  m o r e  v a l u a b l e ,  a n d  

i n c r e a s e s  the l i k e l i h o o d  of r a t h e r  l a r g e  c o m p e n s a t i o n s  to 

the l e a s e h o l d e r s  from the St a t e ,  C o m p e n s a t i o n  due to l e a s e­

h o l d e r s  in th i s  area m a y  well e x c e e d  one m i l l i o n  d o l l a r s ,  

and, in any event, far e x c e e d s  total p a y m e n t s  m a d e  on 

a f f e c t e d  l e a s e h o l d i n g s , as a r e s u l t  of I1B 559. A c c o r d i n g  to 

the 1974 A D L  A n n u a l  R e p o r t ,  t h e  school t r u s t  fund has 

r e c e i v e d  a total o f  $ 6 , 2 5 3 , 7 0 1  in p a y m e n t  for r e n t a l s  and 

r i g h t - o f - w a y  c o m p e n s a t i o n  on school lands since s t a t e h o o d .

In at least two ar e a s ,  ilB 559 has legal p r o b l e m s :

1) T h e r e  is a c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  p u b l i c  

a p p r o p r i a t i o n s  e x c e p t  for a p u b l i c  pu r p o s e :

A r t i c l e  IX, S e c t i o n  6. P u b l i c  P u r p o s e  

No  tax s h all he levi e d ,  or a p p r o p r i a t i o n  of p u b l i c  

m o n e y  m a de, or p u b l i c  p r o p e r t y  t r a n s f e r r e d ,  n o r  

shall the p u b l i c  c r e d i t  be used, e x c e p t  for a 

p u b l i c  p u r p o s e .

CSilB 559 am S gave l e a s e h o l d e r s  an i n t e r e s t  in p u b l i c  lands 

they n e v e r  o w n e d  in the first place. That int e r e s t  m a y  result



in p u b l i c  c o m p e n s a t i o n  if r i g h t s - o f - w a y  are e x e r c i s e d  on 

S t a t e  leases. The act was a win d f a l l  for l e a s e h o l d e r s ,  and, 

in a n y  event, c o m p e n s a t i o n  might not be c o n s t r u e d  as for a 

p u b l i c  purpose.

2) T h e  U.S. S u p r e m e  Court, in L a r s e n  v, A r i z o n a ,

87 S.Ct. 584 (1967) r u l e d  that the S tate oi: A r i z o n a  h3d no 

p o w e r  to grant a c o m p e n s a b l e  p r o p e r t y  right to a p r i v a t e  

p a r t y ,  who had l e a s e d  school trust lands, s i nce that was 

c o n t r a r y  to the t erms u n d e r  w h i c h  the State of A r i z o n a  had 

o b t a i n e d  the school t r ust lands. Sc h o o l  lands w e r e  a c q u i r e d  

by the S t a t e  of A l a s k a  t h r o u g h  a g r a n t  to the S t a t e  by the 

b ited S t a t e s  of A m e r i c a  u n d e r  Sec. G(k) of the A l a s k a  S t a t e h o o d  

A c t  for the p u r p o s e s  for w h i c h  t h e y  w e r e  r e s e r v e d  u n d e r  

S e c t i o n  1 of t h e  A c t  of M a r c h  4, 1915, (58) Stat, 1214; 4S 

U . S . C . ,  See. 355), as a m e n d e d ,  A p o r t i o n  of the act reads:

" T h a t  the e n t i r e  p r o c e e d s  or income d e r i v e d  from said 

r e s e r v e d  lands, are set a o a r t  as s e p a r a t e  and 

p e r m a n e n t  f u n d s . . . t o  be i nvested and the income from 

w h i c h  s hall be e x p e n d e d  o n l y  for the e x c l u s i v e  use 

and b e n e f i t  of the p u b l i c  s c h o o l s  of A l a s k a . . . "

Th i s  m a y  p r e c l u d e  the h o l d e r  of a n y  lease from s h a r i n g  In the 

c o m p e n s a t i o n  pa i d  for r i g h t - o f - w a y  or c a s e m e n t s  taken f r o m  

school lands.
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M B  559 was o r i g i n a l l y  i n t r o d u c e d  by S p e a k e r  of the House, 

T o m  Fink, on F e b r u a r y  5, 1974. The bill p a s s e d  the M o u s e  on 

A p r i l  17, and the S e n a t e  four da y s  l ater on A pril 21. 

L e g i s l a t o r s  c o n t a c t e d  by A k P T R G  r e s e a r c h e r s  i n d i c a t e d  that 

the p r i m e  m o v e r  of the l e g i s l a t i o n  was Russ M e e k i n s  Sr., 

a l e a s e h o l d e r  in the I n t e r n a t i o n a l  ’Vay S u b d i v i s i o n  w h o  had 

r e c e i v e d  n o t i c e  that a p p r o x i m a t e l y  6 a c r e s  of his land w o u l d  

be t a k e n  for a h i g h w a y  r i g h t - o f - w a y .  In a d d i t i o n  to M e e k i n s ,  

R e p r e s e n t a t i v e  Bob H a r t i g  l o b b i e d  l e g i s l a t o r s  for the 

p a s s a g e  of the bill a n d  t e s t i f i e d  b e f o r e  the M o u s e  F i n a n c e  

C o m m i t t e e  on the m e a s u r e .  H a r tig, at the time, r e p r e s e n t e d  

two l e a s e h o l d e r s  in the I n t e r n a t i o n a l  A i r p o r t  a r e a  w h o  w e r e  

a l s o  i n v o l v e d  in r i g h t - o f - w a y  p r o c e e d i n g s  w i t h  the H i g h w a y  

D e p a r t m e n t .

R u s s  M c c k i n s  Sr. had e x p e r i e n c e d  p r e v i o u s  p r o b l e m s  

w i t h  t h e  S t a t e  e x o r c i s i n g  t h e i r  r i g h t - o f - w a y  o p t i o n .  Tn I960 

M c c k i n s  le a s e d  a p p r o x i m a t e l y  54 a c r e s  of me n t a l  h e a l t h  lands 

in the P o t t e r  M a r s h  area. S u b s e q u e n t  to his l e a s i n g  o f  the 

land, the S t a t e  e x e r c i s e d  its r i g h t - o f - w a y  and e x t e n d e d  the 

S e w a r d  H i g h w a y  t h r o u g h  his lea s e h o l d .  M c c k i n s  a t t e m p t e d  

u n s u c c e s s f u l l y  to get c o m p e n s a t i o n  for this. At one point, 

K e e nan, D i r e c t o r  of the D i v i s i o n  of hands, w r o t e  to Bob 

llartig, w h o  was then w o r k i n g  in the A t t o r n e y  G e n e r a l ' s  

o f f i c e ,  r e p r e s e n t i n g  the D i v i s i o n  of hands, and a s k e d  if



the S t a t e  eoulcl t r a d e  lauds w i t h  M c c k i n s  to m a k e  up for 

the riglit-of-way t a ken from his l e a s e h o l d .  It a p p e a r s  that 

this was not f o l l o w e d  t hrough.

S h o r t l y  a f t e r  his u n s u c c e s s f u l  e x p e r i e n c e s  in the P o t t e r  

M a r s h  area, M e e k i n s  was i n f o r m e d  that 5 . 9 8 a  a c r e s  of land, 

b e t w e e n  I n t e r n a t i o n a l  A i r p o r t  Road and '-Minnesota D r i v e  w o u l d  

be c o n d e m n e d  b y  the S t a t e  for the c o n t r a c t i o n  of a new 

e x p a n s i o n  of the M i n n e s o t a  Bypass. M e e k i n s  had be e n  l e a s i n g  

th i s  land in p a r t n e r s h i p  w i t h  the late J a m e s  O ' M a l l e y .  The 

p r o p e r t y  was v a l u a b l e  and M e e k i n s  h a d  a f a v o r a b l e  l e a s e  from 

the State. S i n c e  1960, M e e k i n s  and O ' M a l l e y  h a d  pa i d  s o m e t h i n g  

less t h a n  $ 3 5 , 0 0 0 . 0 0  in rental p a y m e n t s  on the land w h i c h  

had n e v e r  been improved. P a y m e n t  on the land as of 1971 

was less th a n  in 1960 w h e n  the leases w e r e  o r i g i n a l l y  

e n t e r e d  into.

M c c k i n s  l o b b i e d  a g g r e s s i v e l y  for the p a s s a g e  of MB 559.

T h e  m i n u t e s  of c o m m i t t e e ' s  m e e t i n g s  f r e q u e n t l y  r e fer to 

M e e k i n g ' s  c o m m e n t s  i n c l u d i n g  o c c a s i o n a l  r e f e r e n c e s  to a m e n d ­

m e n t s  and c o m m i t t e e  s u b s t i t u t e s  that w e r e  b e i n g  p r e p a r e d  for 

the bill. At one point., a c c o r d i n g  to the m i n u t e s  of the 

H o u s e  f i n a n c e  C o m m i t t e e ,  Russ M e e k i n s  Sr. was i n c l u d e d  in a 

s u b c o m m i t t e e  formed to iron o u t  p o s s i b l e  o b j e c t i o n s  the 

D i v i s i o n  of hands m i g h t  have w i t h  the l e g i s l a t i o n .  The 

M a r c h  7, 1 974, 17inance C o m m i t t e e  m i n u t e s  state that a s u b­

c o m m i t t e e  m e e t i n g  was held b e t w e e n  Mr. M e e k i n s  Sr., Rep. Russ 

M e e k i n s  Jr. ( a p p o i n t e d  to the F i n a n c e  C o m m i t t e e  b y  the



S p e a k e r  m o n t h s  e a r l i e r  to fill the v a c a n c y  c r e a t e d  hy 

R e p r e s e n t a t i v e  Hi 11 s t r a n d ' s  death) and D e p u t y  C o m m i s s i o n e r  

W i l l i a m  F a c k l e r  f r o m  the D e p a r t m e n t  ot Natural R e s o u r c e s .

T h e  m i n u t e s  i n d i c a t e  that the p u r p o s e  of the m e e t i n g  was 

to p l a c e  F a c k l e r  on the r e c o r d  as s t a t i n g  that he had no 

p r o b l e m s  w i t h  the bill.

A f t e r  11B 559 was p a s s e d  into law, Mr. M e e k i n s '  s i t u a t i o n  

at I n t e r n a t i o n a l  A i r p o r t  was s u b s t a n t i a l l y  a l t e r e d .  I n s t e a d  

of r e c e i v i n g  no c o m p e n s a t i o n  for land he h a d  p a i d  rent and 

t a x e s  on in e x c e s s  of $ 5 0 , 0 0 0 ,  M e e k i n s  s t a n d s  to r e c e i v e  

b e t w e e n  $ 2 5 0 , 0 0 0  and $ 4 r 0 , 0 0 0  from the C o u r t s  if MB  559 is 

f o u n d  to be c o n s t i t u t i o n a l .  In a d d i t i o n  to the p a y m e n t s  

M e e k i n s  m a y  r e c e i v e  for th i s  parcel, he c u r r e n t l y  h o l d s  in 

h i s  name, or in t h e  n a m e s  of  m e m b e r s  of his i m m e d i a t e  

family, t w e l v e  o t h e r  leases.

R e p r e s e n t a t i v e  H a r t i g  r e p r e s e n t s  c l i e n t s  w h o  s t a n d  to 

b e n e f i t  by this l e g i s l a t i o n  as m u c h  ns M e e k i n s .  H a r t i g  

b e c a m e  f a m i l i a r  w i t h  the p r o b l e m s  in the r i g h t - o f - w a y  

c l a u s e  on S t a t e  l e a s e s  w h i l e  r e p r e s e n t i n g  the D i v i s i o n  of 

L a n d s  d u r i n g  his t e n u r e  as an A s s i s t a n t  A t t o r n e y  Gen e r a l .  

After- l e a v i n g  the A G ' s  o f f i c e  and e n t e r i n g  p r i v a t e  p r a c t i c e ,  

H a r t i g  r e p r e s e n t e d  c l i e n t s  who were h a v i n g  d i f f i c u l t i e s  

w i t h  the S t a t e  r e g a r d i n g  r i g h t s - o f - w a y  in s t ate leases. On 

A p r i l  16, 1975, Boh H a r t i g  w r o t e  to the State, on b e h a l f  of 

W e s w a y  Steel C o m p a n y ,  r e j e c t i n g  an o f f e r  of $ 1 5 , 0 0 0  for 

c o m p e n s a t i o n  of a l e a s e h o l d  b e i n g  c o n d e m n e d  for r i g h t - o f - w a y



by the H i g h w a y  D e p a r t m e n t .  W e s w a v  Steel had p u r c h a s e d  the 

s u b l e a s e  from H a i l - A i r  in J a n u a r y  1971, A c c o r d i n g  to 

m e m o r a n d a  in the A t t o r n e y  G e n e r a l ' s  o f f i c e  r e g a r d i n g  this 

t r a n s a c t i o n ,  Ivesway Steel e n t e r e d  into the s u b l e a s e  a f ter 

R a i l - A i r  was n o t i f i e d  that the S t a t e  w o u l d  be e x e r c i s i n g  the 

r i g h t - o f - w a y .

O n  A u g u s t  1-1, 1973, H a r t i g ,  on b e h a l f  o t‘ W e s w a v  Steel, 

c o m m e n c e d  an a c t i o n  a g a i n s t  the S t ate for a j u d g m e n t  d e c l a r i n g  

that the S t a t e  d o e s  not h a v e  the r i g h t  to e x e r c i s e  " p a r a g r a p h  

6" o f  the l e a s e  w i t h o u t  p a y i n g  m a r k e t  v a l u e  For th i s  l e a s e­

ho l d  i n t e r e s t  in a d d i t i o n  to the v a l u e  of the i m p r o v e m e n t s .

The a c t i o n  was a n s w e r e d  by the S t a t e  and not p u r s u e d  

a g g r e s s i v e l y  b y  H a r t i g  u n t i l  the p a s s a g e  of HR  559, D i c k  

Kearns, A s s i s t a n t  A t t o r n e y  G e n e r a l  r e p r e s e n t i n g  the H i g h w a y  

D e p a r t m e n t ,  in a m e m o  d a t e d  M a y  1, 1974, to then A t t o r n e y  

General G o r s u c h ,  a t t r i b u t e s  this lack of a g g r e s s i v e  a c t i o n  

to the fact that H a r t i g  and his c l i e n t s  a n t i c i p a t e d  the 

p a s s a g e  of HR 559. P r i o r  to the p a s s a g e  of HR  559, H a r t i g ' s  

c l i e n t  w o u l d  h a v e  r e c e i v e d  $ 1 5 , 0 0 0  in c o m p e n s a t i o n  for 

i m p r o v e m e n t s  on the l e a s e h o l d .  If HR 559 r e m a i n s  intact, 

W e s w a y  Steel m a y  r e c e i v e  b e t w e e n  5 2 5 3 , 0 0 0  and $ 3 1 5 , 0 0 0  in 

c o m p e n s a  t i o n .

In a d d i t i o n  to Wesway Steel, H a r t i g  r e p r e s e n t s  R. D.

M i z c r  a n d  Rob S o w n s h  in r i g h t - o f - w a y  l i t i g a t i o n .  M'l z c t  and 

Sowasli l e a s e  sch o o l  lands in the same genera! area. T h e i r  

c o m p e n s a t i o n  m a y  be in e x c e s s  of $ 3 0 0 , 0 0 0  for 3.9 a c r e s  of



l e a s e d  lands as a result of JIB 559,

L e g i s l a t o r s  c o n t a c t e d  by A k P I R G  i n d i c a t e  th a t  H a r t i g  

l o b b i e d  o t h e r s  f o r  p a s s a g e  of HR 559. In a d d i t i o n ,  l e g i s l a t i v e  

r e c o r d s  indicate that R e p r e s e n t a t i v e  Ilaitig t e s t i f i e d  on the 

bi l l  d u r i n g  H o u s e  F i n a n c e  C o m m i t t e e  h e a r i n g s .

On M a r c h  25, 1974, the m i n u t e s  of the H o u s e  F i n a n c e  

C o m m i t t e e  r e c o r d e d  iiartig's t e s t i m o n y  on HR 559. A c c o r d i n g  

to the m i n u t e s ,  H a r t i g  i n d i c a t e d  that "He w a s  s p e a k i n g  b a s e d  

on i n f o r m a t i o n  o b t a i n e d  in the A t t o r n e y  G e n e r a l ' s  o f f i c e  

in A n c h o r a g e ... U n d e r  the l ease Tonns that the D e p a r t m e n t  

('ADL') u s e s . . . t h e  S t a t e  in g r a n t i n g  the lease r e s e r v e s  

r i g h t - o f - w a y  a c r o s s  the l a n d . . . t h e  S t ate is d o i n g  a d i s s e r v i c e  

b y  f o r c i n g  p e o p l e  to m a k e  leases u n d e r  those c i r c u m s t a n c e s .

The S t ate loses m o n e y  b e c a u s e  ot that rccprircment b e i n g  in 

t h e  .lc-.se..." hi a d d i t i o n  to the a b o v e  c o m m e n t s ,  the 

m i n u t e s  oT the m e e t i n g  state that "Mr. H a r t i g  sa i d  that 

h i s  t e s t i m o n y  was in no way s e l f - s e r v i n g . "



R E N T A L  R A T E S  O N  S T A T E  LAND f.HASPS

R e n t a l  r a t e s  on s t a t e  land are i n i t i a l l y  d e t e r m i n e d  

c i t h e r  by c o m p e t i t i v e  bid, or if t h r o u g h  n e g o t i a t i o n ,  a 

p e r c e n t a g e  of the a p p r a i s e d  F a i r  M a r k e t  V a l u e  of the land. 

All land leases, except t h o s e  s p e c i f i c a l l y  e x e m p t e d  u n d e r  

11 A A C  5 8 . 5 2 0  ( A d j u s t m e n t  of R e n t a l ) ,  h a v e  t heir r e n t a l  

r a t e  r e a d j u s t e d  e v e r y  five ye a r s .  The a u t h o r i t y  for t h e s e  

p r o v i s i o n s  are:

3 8 . 0 5 . 0 7 5  L e a s i n g  P r o c e d u r e

" T h e  l e a s i n g  (of s t a t e  lands) shall be m a d e  at 

p u b l i c  a u c t i o n  to the h i g h e s t  q u a l i f i e d  b i d d e r . . . "  

3 8 . 0 5 . 1 0 5  P e r i o d i c  Re n t a l  A d j u s t m e n t s  

" E a c h  lease shall s t i p u l a t e  that the annual 

r e n t a l  p a y ment is s u b j e c t  to a d j u s t m e n t  at 

f i v e - y e a r  i n t e r v a l s  and c h a n g e s  or a d j u s t m e n t  

shall bo based p r i m a r i l y  on a r e a p p r a i s e d  annual 

rental v a l u e . .. "

In p r a c t i c e ,  the D i v i s i o n  of Lands has set re n t a l  rates 

at of an a p p r a i s e d  v a l u e  of the land b e i n g  leased. T h e r e  

are no s t a t u t o r y  or r e g u l a t o r y  p r o v i s i o n s  w h i c h  e s t a b l i s h  

tins p e r c e n t a g e ,  nor do l e a s e s  issued by the D i v i s i o n  

m e n t i o n  any s p e c i f i c  formula as to h o w  rental r e a d j u s t m e n t  

will be e s t a b l i s h e d .  D i s c u s s i o n s  w i t h  A D L  o f f i c i a l s  reveal 

a g e n e r a l  lack of k n o w l e d g e  as t:o w h y  this s y s t e m  is used. 

T h e  s t a t e  is not c h a r g i n g  wh a t  the m a r k e t  i n d i c a t e s  rent 

s h o u l d  he. L e a s e s  on the p r i v a t e  m a r k e t  are r e a d j u s t e d  at



ADI. p r a c t i c e s  had b e e n  e x t r e m e l y  f a v o r a b l e  to the l e a s e­

hol d e r s .  In m a n y  cases, land was leased t h r o u g h  a u c t i o n  at 

a fairly c o m p e t i t i v e  ra t e  and a f t e r  five years, u s i n g  the 

f o r m u l a  of r e a d j u s t i n g  rent at 6v of the la n d ' s  a p p r a i s e d  

v a l u e ,  rents on lands w e r e  r e d u c e d  by the D i v i s i o n .  In 

r e v i e w i n g  the l e a s i n g  of school and m e n t a l  h e a l t h  l a n d s  in 

the A n c h o r a g e  area, A k P I R G  r e s e a r c h e r s  d i s c o v e r e d  that m a n y  

l e a s e h o l d e r s  arc p a y i n g  less rent n o w  than 15 y e a r s  ago on 

c h o i c e  p a r c e l s  of land.

T h e  S t a t e’s p o l i c y  of e s t a b l i s h i n g  r e n t a l  r a t e s  s u b­

s t a n t i a l l y  b e l o w  m a r k e t  v a l u e s  r e s u l t s  in lost r e v e n u e  for 

the S t a t e  and e n c o u r a g e s  s p e c u l a t i o n  by l e a s e h o l d e r s .

A S  3 8 . 0 5 . 1 0 5  e n t i t l e d  P e r i o d i c  Rental A d j u s t m e n t s  

s t a t e s  that r e a d j u s t m e n t s  will be " b a s e d  p r i m a r i l y  on a 

r e a p p r a i s e d  an n u a l  rental v a l u e . . . "  T h i s  is the most s p e c i f i c  

l a n g u a g e  a v a i l a b l e  i n d i c a t i n g  how rental rates will be a d ­

justed. Tor the p u r p o s e s  of p r o t e c t i n g  the i n t e r e s t s  of 

the State, this c o u l d  he a m e n d e d  to read as follows:

"I’.ased p r i m a r i l y  on a r e a p p r a i s e d  a n n u a l  rental 

v a l u e  w h i c h  is the fair m a r k et v a l ue o f t h e 

1 e a sell ol d and in no even t lc ss than 0 1 o f the 

a p p raised fai r m a r ket v a 1uc of the L a n d , 

cxc. 1 tiding .impcov e m c n t s  .''

On the o t h e r  hand, it a p p e a r s  that the d i v i s i o n  c o u l d  

a c c o m p l i s h  this a d m i n i s t r a t i v e l y  w i t h o u t  the need for n e w

a r o u n d  10* of t h e  m a r k e t  v a l u e  of the land.



l e g i s l a t i o n .  Th i s  s e c o n d  c o u r s e  of a c t i o n  is f a v o r e d  hy 

A D L  o f f i c i a l s  who wa n t  m o r e  time to a n a l y z e  the p r o b l e m .  

B a s e d  u p o n  our d i s c u s s i o n s  w i t h  A D L  o f f i c i a l s ,  we 

feel th a t  f u r t h e r  s t u d y  of the p r o b l e m  is r e a s o n a b l e ,  '':c 

arc s a t i s f i e d  that A D L  o f f i c i a l s  are c o n c e r n e d  a b o u t  the 

s i t u a t i o n  a n d  ha v e  c o n f i d e n c e  in t h e i r  r e n e w e d  e f f o r t s  to 

de a l  w i t h  this issue.



r NT  HR 12 ST OX C O N T R A C T S  T O R  P U R C H A S E  OT L A N D S

W h e n  land is o f f e r e d  for sale by the State, a s u c c e s s f u l  

b i d d e r  m a y  p u r c h a s e  the land on c o n t r a c t .

11 A A C  5 4 . 3 0 0  M a x i m u m  T e r m

" P e r s o n s  p u r c h a s i n g  S t a t e  land m a y  do so u n d e r  

c o n t r a c t ... in a n n u a l  i n s t a l l m e n t s  of not less 

than 10 p e r c e n t  of the o r i g i n a l  principal.,., 

e x c l u d i n g  i n t e r e s t . . . "

On c o n t r a c t s  for sale, the i n t e r e s t  on the u n p a i d  

p r i n c i p a l  is e s t a b l i s h e d  by r e g u l a t i o n ,

1 1 A A C  5 4 . 3 1 0  I n t e r e s t

I n terest shall be c h a r g e d  on all c o n t r a c t s  of 

p u r c h a s e  at the r a t e  of six p e r c e n t  per a n n u m  

on u n p a i d  b a l a n c e s .

A S  3 8 . 0 5 . 0 6 5  T e r m s  of c o n t r a c t  for sale 

" . . . i n t e r e s t  at the r a t e  of not loss than five 

p e r c e n t  a y e a r . . . "

T h e  s t a t u t o r y  m i n i m u m  for in t e r e s t  w a s  e s t a b l i s h e d  in 

1959 at: 5%. Tn 1969, the r e g u l a t i o n  e s t a b l i s h i n g  t lie i n t e r e s t  

ra t e  was a m e n d e d  to p r o v i d e  that all i n t e r e s t  p a y m e n t s  w o u l d  

be six p e rcent. The six p e r c e n t  r a t e  is c u r r e n t l y  in effect. 

ADI, o f f i c i a l s  {ire c u r r e n t l y  p r e p a r i n g  for the lime 7, 1975 

sale o f  2 0 6 , 0 0 0  a c r e s  of land in the Kenai P e n i n s u l a  area, 

("North K e n a i  A r e a  A u c t i o n  “225)



D i s c u s s i o n s  w i t h  ADI- o f f i c i a l s  i ndicate that c u r r e n t  

m a r k e t  c o n d i t i o n s  j u s t i f y  an i n t e r e s t  rate of m o r e  than 

8-1/2" on the sale. The S -1/2% figure is b a s e d  on an 

A p r i l  15, 1975 s t u d y  hy ADL a p p r a i s e r  Bruce A t k i n s o n  of 

35 1974 l a n d  s a l e s  in the Kenai P e n i n s u l a  Area,

T h e  r e g u l a t i o n  s e t t i n g  the i n t e r e s t  rate will not 

allow' this, s i n c e  it d o e s  not p r o v i d e  a m i n i m u m .  The 

r e g u l a t i o n  just s t a t e s  that i n t e r e s t  r a t e s  wi l l  be a flat 

6". T h e  r e g u l a t i o n  c o u l d  be c h a n g e d ,  but n o t  b e f o r e  the 

K e n a i  l a n d  sale t a k e s  place. The l e g i s l a t u r e  c o u l d  r e m e d v  

this by a m e n d i n g  the e n a b l i n g  s t a t u t e  for the r e g u l a t i o n ,  

p r o v i d i n g  that i n t e r e s t  r a t e s  s h all be a m i n i m u m  of 8 

p e r c e n t .

Sec. 3 8 . 0 5 . 0 6 5  T e r m s  of c o n t r a c t  sale 

" . . . i n t e r e s t  at the rate of not less than 

e i g h t  (T’lVb) p e r c e n t  a y e a r . . . "



Richard P . Vvorn 

H i g h w a y  Section 

Anchorage A G O

fi:7  A - r

M & d & tfm M d j'iltjiiv h  ■ ■

T h e  lessor eupressly reserves the right to grant easements 

or rights of w a y  across leased land if it is determined in the 

bast interest of Alaska to do so. T h e  lessee -whose lands 

such easements or rights of 7/ay shall cross shall be  entitled 

to d a m ages for nil improvements or craps destroyed or 

damaged. D a m a g e s  shall be limited to improvement:; and 

crops only and less shall be determined by fair market value.

Attention: D cnna Pogues 

Assistant Attorney General

DArE M a y  1, 1974

sir iccr;
CSiiE 559 arns

I -welcome this opportunity to pass on some comments in connection with the 

above referenced bill for consideration by  the Attorney General while reviewing 

this bill for the Governor. I believe the impetus behind this bill is a few lease­

holders holding State leases cn school-land situated near the intersection of 

Minnesota B y - Pass and International Airport R e a d  at Anchorage.

T h e  history (as it is k n o w n  to me) of grants of right-of-way to the h i g h w a y  

department b y  the division of lands over .State lease lands begins with a lease 

dated September 13, 1959, granted to a nor/ defunct corporation called Territory 

Supply C o m p a n y ,  the n a m e  of which w a s  later changed to Warehouse Terminal 

Pari;, Inc. This lease covered the area s h e w n  in cross-hatch o n  Exhibit "A" 

attached a n d  contains in pertinent part the provision that:

(a) "IT IS H E R E B Y  C O V E N A N T E D  A N D  A G R E E D  b y  both 

parties hereto that this lease is issued subject to all of 

the provisions and requirements thereto, which are found 

“ -. ' in the Alaska Land Act of 1959, and the regulations issued

thereunder, ,the same as though they w e r e  set forth

- in full over the signature of the contracting parties hereto-.'r

Regulations issued under the authority of the Alaska La n d  Act of 1959 provides 

in pertinent part that:

original lease (depicted in cross-hutch on Exhibit "B") 
of eight assignments, came into /.he hands of Rail Air Industrial



No mi an C .  Gorauch
Re: CSHIi 555

V/arehouoC T&rminal Par!-;, Inc. defaulted on che balance of the original 

leans- and a nev; lease w a s  granted 07 the Division of Lands u n d e r  date of July 37, 
1331 to Jet Terminals, Inc. This n e r 1 lease contains the express provision that:

nT h o  Lessor expressly reserves the right to grant 

easements cr rights-of-way across the land herein leased 

if it is determined to be in the bast interests cf the State to 

do sc; provided, however, that the Lessee shall be entitled 

to compensation for all improvements or crops which ara 

d a m a g e d  or destroyed as a direct result of such easement or 

right-of-way."

T h e  portion covered t v  this r.sw lease is s h o w n  hi cross-hatch on Exhibit 

This la-iso remained in Jet Terminals Inc. until July 31, 1330 w h e n  it w a s  

assigned to Bail-Air Industrial Park Inc., subject, bov/ever, to a small peril err 

s h o w n  blocked in on Exhibit nD "  which Jot Terminals h a d  sub-leaned to R o b  erg 

L. Eartwlgr Q l c i  to ea confused with aft c m  07 for W e s w a y  Steel and State 
Eonreoantatrrc Robert L. Hartig).

At this 0tutus cf ownership of the property thus far mentioned, the 
Division cf Lands granted a rugbt-of-wcy to the deportment of h i g h w a y s  b y  Inter­

departmental L a n d  ?Jnnegemer.t Transfer Nc. 41350 dated January 23, 1353. Tide 

grant covered the property s h o w n  in crcsc-haich on Exhibit "2". T h e  purpose 

cfthis right-of-way w a s  to extend the Minnesota By-pass from Northern Lights 

Blvd. to Irdematicnal Airport Read, which project has, of course, been completed 

a n d  in use icr s o m e  time.

Following procedures outlined in a m e m o r a n d u m  opinion dated

July 01, 2532, b y  Michael M .  Holmes, then Assistant Attorney General,

(Exhibit "F") the State paid a total cf $5400.03 for iir.prcvnja.ants pursuant

to the terms cf the lease agreements and $33*,550.03 to the school trust fund as

the s u m  representing the full value cf die land granted. This latter p a y ment to

the trust fund for full land value follows (so I have been told b y  previous

assistants to the attorney general for lands and h i g h w a y s ) . the reasoning set

forth in Etc U A  S. S u p r e m e  Court decision in Larsen v. Arizona, 87 S.Ci. 524 (1957)

a copy w h i c h  is attached for yc u r  convenience as Exhibit " G”. After considerable

discourse between attorneys for the State and 21. Russell Holland, attorney for

Fsdl-.bir, as to whether the tea m s  cf the lease really meant what w a s  said therein, 
action v/as c o m m e n c e d  on April 13, 1571 , against the State by Holland 0:1 behalf
cf Fmil-Air. A n s w e r  w a s  filed b y  the State setting forth a m o n g  other things the

defense of the tomes of the lease. 1A  thing further has h a p p e n e d  in the case.

May 1 ,  1974
Page 2



N o r t o n  C. G crsuch
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May U  3S74
Pago 3

Subs squint to the granting of ‘his right-of-v/ay but prior to initialing fiction 

against the State, to wit, January 25 * 1971, Rail-Air assigned the portion c: 

its lease s h o w n  in cross-hatch on Exhibit !TK n to Wesv/sy Steel Company7, Inc.

Surscr has it that,,in spite of the knowledge that Rail-Air h a d  that the State w a y  

exercising the terns cf the lease and the plain language hi the lease itself,.

TJesvtfay paid a considerable s u n  to Hail-Air for this sub-leaso.

D u r i n g  this state cf ownership, Lands in January, 1S73 issued another 

group of transfers granting righi-of-wsy over the portion s h o w n  in cross-haich - 

o n  Erhibit nIn to highways. This latent transfer involved the following:

.Tarcei No. I (Exhibit "J77 total lease area heavy line. Portion 

for R / W  in cross-hatch)

LESSER: ‘ Pccific Seal Co. c? Alaska

S&srigagss:.

fdcrigage:

Snail Business Adminiotraticn 

Llatmasha Valley B a n h

Parcel 27oC T  (Exhibit rK r7}

L E S S E E :  Rail-Air

Parcel No. 3 (Enhibit nL “>

jlxo saw : v; ear.*/ ay S to el

F c r  these p o m e l o  1 , 2 and 2 the- department cl highways paid or tendered

School Trust F u n d  $533,700

Snilesc« Hartwig for warehouse $20,900 

T e n d e r e d  W e s w a y  Steel for landfill 35,0CQ 

T e n d e r e d  Roil-Air for landfill $ 20,000 

Trailer pa r h  a n d  utility hcolcupo $ 3,000

In response to this latest exorcise of paragraph 6 cf the lease agreements, the 

S:::to received letters from attorneys for Rail-Air (Exhibit ,r?JM) and Mat Valley 

3  ank (fix hub it ;’N r,a V/e sorry Steel, or. August 1*3 * 1273, through its attorney 

Robert L . Hartig, c o m m  an cod action for judgment declaring that the State dees 
not have tho right to exercise paragraph S without paying market value for the 

leasehold interest ir. addition to the value cf the improvements. A n s w e r  w a s  

m a d e  b y  the State and, again, nothing further has happened in this action.

It w o u l d  appear, I should thin!:, to anyc.no familiar with the above 

facts, that the reason no aggressive action has beer, taken in the two actions 
r.ov; pending’ In court is that C S  559 am:; w a s  anticipated, ana that the bill is 
intended to apply to all existing leases whether past or futur- In m y  opinion 

CS 350 s m s  creates a windfall for the leaseholders because the contract rent 
charged b y  tho State is below market. IVhat the leaseholders arc seeking hero 

i'j for the State to p a y  thorn the market value of the advantage they hold because



N o r m a n  C . G o  ranch 

Re; C S M E  553

M a y  I, 1374 

Pnga 4

tha State is not charging what the market indicates the rant should he. T o  m e  

this is c double travirsty cf justice. For a succinct explsination of this principle 

cf contract v s .  economic rent see T h e  Appraisal of Beal Estate. American 

Institute of Real Estate Appraisers, (Sixth Edition 1373) . A  copy of a portion 

of the tent in attached as Exhibit nO M . In other w o r d s , if the leases required 

marl;at rent, there 'would b e  no particular market value in the leasehold 

interests. Surely the object of the State in leasing this land is for a purpose 

ciher than merely trails cirg in -heir speculative value. A n d  in those instances • 

V/'hare a leaseholder has obtained a lease and actually m a d e  improvements, w h y  

is jfc-a net m a c e  whcla b y  paying h i m  for the value a: those improvements a nd 

b y  m a k i n g  on appropriate adjustment in the lease payments? All ci which ia 

clo.no u n d e r  the present law. v  .

' : ‘ C o m m o n  a ansa and basic fairness alone should compel a provision . 

b a  include d before approval to at least require an election b y  the leaseholder 

to the effect that i; he elects io have the Stato p a y  market value, h-<? agrees 

to p a y  m a r k e t  rent to tho Stnto on the remainder of the leasehold . For the 

Statu to p a y  him market value, but condone his continuing to p a y  the State for 

Icon ikon market value,, is, in m y  opinion, unconscionable.

• In addition to what is, in m y  view, a windfall to the leaseholders

u n d e r  C S  550 a r m , it is v e r y  possible that the department of h ighways will 

still ha v e  to m a k e  p a y m e n t  to the trust fund for the full value cf the land. In 

the ordinary case of privately leased lands w h e r e  the contract rant is below 

market the lessors interest has a minimal market voice. But h o w  can the school 

trust fund bo penalised because the 110:31023 are not charging market rant?

T h e r e  is also the possibility that the Bureau of Public Roads m a y  

not participate in this additional, paym e n t  to the leaseholders, but the question 

of this possibility is better addressad to the h i g h w a y  department right-of-way 

section at Juneau

Finally, there is attached as Exhibit asi A T  A T  5 m a p  of the 

Greater Anchorage area shoving the extent of State administered property 

w h i c h  is either leased or available for leasing under the same terms as the 

property which I boliovo gave rise to this bill.

In conclusion, I can only say that 1 sac no merit In a bill which 
w o u l d  compensate 0 few people for the Act alone that they hare had the good
fortune to iioid a lease from the State v/Uh baiow market rental rates, in 

addition to compensating them for the value of the improvements they m a y  

hava placed on the property.

R P K / s m k

Enclosure.'; (Exhibits 17 A"  to and A  T A T S  m e n



h o u s e  c o m m i t t e e

M a r c h  7 5 1 5 7 H 
3:55 P.M.

P R E S E N T  T h i s  w a s  a Sub-coramittee M e e t i n g  b e t w e e n  R e p r e s e n t a t i v e
M e e k i n s ,  a n d  Mr. M e e k i n s  Sr. and Mr. F a c k l e r  r e g a r d i n g  KB 559,

K3 559 Rep. M e e k i n s  ask ed Mr. F a c k l e r  for his' c o m m e n t s  on H O U S E
B I L L  NO. 559 (An Act r e l a t i n g  to c o m p e n s a t i o n  for the t a k i n g  
o f  r i g h t s - o f - w a y  leases).

Mr. F a c k l e r  said they r e a l l y  had no p a r t i c u l a r  p r o b l e m s  with  
it. Ke u n d e r s t o o d  it was a bill to take care of some condi tions 
t h a t  h a v e  come up w h e r e  they hav e g i v e n  a lease to a p e r s o n  who 
takes it and dees s o m e t h i n g  w i t h  a n o t h e r  part e f f e c t i n g  the 
r i g h t - o f - w a y  w h i c h  turns out to be b i g g e r  t h a n  anyone t h o ught it 
w o u l d  b e .

Mr. F a c k l e r  said that Mr. H o g a n  h a d  a s k e d  a b o u t  a f i s c a l  note 
o n  the bill, but he said t h e y  d i d n ' t  see that it w o u l d  result 
i n  a d d i t i o n a l  cost e x c e p t  for what the s e t t l e m e n t  m i g h t  be.

R e p .  M e e k i n s  s a i d  he h a d  j u s t  w a n t e d  to m a k e  s u r e  Mr. F a c k l e r  
d i d n ' t  h a v e  any  p r o b l e m s  w i t h  t h e  B i l l ,  a n d  Mr. F a c k l e r  r e i t e r  
a t e d  t h a t  t h e r e  w e r e n ' t  any.

3 / 7 / 7



( C o m p e n s a t i o n  for t a k i n g  of r i g h t s - o f - w a y  across state leases).

Mr. H a r t i g  and. Mr. M e e k i n s  Sr. were p r e s e n t  to testify.

Mr. M e e k i n s  Sr. said there was going to h a v e  to be a C o m m i t t e e  S u b s t i­
tute for the bill. T h e y  had d i s c o v e r e d  that the l a n g u a g e  had accident ly 
b e e n  taken from the p o r t i o n  of the s t a tutes d e a l i n g  w i t h  oil leases i n­
stead cf the right one,

Mr. H a r t i g  said that his t e s t i m o n y  was in n o . w a y  s e l f - serving. He was 
s p e a k i n g  based on i n f o r m a t i o n  o b t a i n e d  in the A t t o r n e y  G e n e r a l ' s  Office 
in Anchorage. U n d e r  the lease forms that the D e p a r t m e n t  uses ana, in 
p a rti cular, N a t u r a l  R e s o u r c e s ,  there is a S e c t i o n  6 w h i c h  p r o v i d e s  that 
the State in g r a n t i n g  the lease r e s e r v e s  r i g h t - o f - w a y  a cros s the land. 
T h e  s e c t i o n  does not r e f e r  to any speci f i c  amount. If they take the 
r i g h t - o f - w a y ,  the only c o m p e n s a t i o n  they ha ve to m a k e  is r e d u c t i o n  of 
the lease cost for the a mount of land a c t u a l l y  t a k e n  plus the a c t u a l  
v a l u e  of im provements.  The State is d o i n g  a d i s s e r v i c e  by f o r c i n g  peopl 
to m a k e  leases u n d e r  those c i r c umstanc es. The S t a t e  loses m o n e y  because 
of that r e q u i r e m e n t  b e i n g  in the lease, since it e f fects the w a y  the 
l essee bids.

Mr. H a r t i g  said that w h e n  he was in the A t t o r n e y  G e n e r a l ' s  Office, he 
came up a g ains t this m a n y  times. If a p e r s o n  owns a lease, it is u s u a l­
ly w o r t h  money, but not in Alaska. T h e  p r o b l e m  has n e v e r  b e e n  litigated 
b e c a u s e  it is u s u a l l y  s e t t l e d  out of court.

Mr. H a r t i g  said that the federal g o v e r n m e n t  has a r i g h t - o f - w a y  clause 
in its leases too, but it is m o r e  specific. It d o e s n ’t leave it o p e n  
the w a y  the State does. He t h o u g h t  that by h a v i n g  the c l a u s e  in the 
lease, it was a way for the D e p a r t m e n t  of H i g h w a y s  to o b t a i n  land w i t h­
out p a y i n g  anything. T h i s  m ean s l e a s e h o l d  i n t e r e s t s  a r e n ’t w o r t h  a n y­
thing. He didn't know of any other lease that is that way.

Mr. H a r t i g  thought the C o m m i t t e e  S u b s t i t u t e  w o u l d  be m o r e  In line w i t h  
what the law r e a l l y  w a s .

T h e r e  was some g e n eral d i s c u s s i o n  on the matter.

C h a i r m a n  F r e e m a n  t h o u g h t  they w e r e  s p e n d i n g  toe m u c h  time on what was 
really a legal matter. Is was moved that the C o m m i t t e e  report ic back 
to the J u d i c i a r y  C o m m i t t e e  for fur ther work. T h e r e  was no objec tion, it 
was

M e e t i n g  r e c e s s e d  at 3:20 P.M.
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CS F O R  H O U S E  B I L L  !,J. ^38 (Finance)

IN T H E  L E G I S L A T U R E  OF THE S T A T E  ox' A L A S K A  

N I N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A BI L L

For an  Act entit l e d :  "An Act r e l a t i n g  to the l e a s i n g  o f  state l a n ds."

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF ALASKA:

* S e c t i o n  1. AS 3 8 . 0 5 . 3 1 5 ( c )  is a m e n d e d  to read:

(c) E l i g i b l e  a p p l i c a n t s  u n d e r  (b) - (d) of this  s e c t i o n  are 

l i m i t e d  to n o n p r o f i t  c o r p o r a t i o n s ,  a s s o c i a t i o n s ,  clubs, or s o c i e t i e s  

o r g a n i z e d  and o p e r a t e d  e x c l u s i v e l y  for c h a r i t a b l e ,  r e l i g i o u s ,  sc i e n t i f i c ,  

or e d u c a t i o n a l  p u r p o s e s ,  or for the p r o m o t i o n  o f  social w e l f a r e ,  if the 

p r o j e c t  for w h i c h  the land is d e s i r e d  c o n f o r m s  to t n o s e  o b j e c t i v e s  and 

not c o m m e r c i a l  d e v e l o p m e n t .  Mo lease of land may be g r a n t e d  u n d e r  this 

se c t i o n  for a p r o j e c t  c l o s e d  to the use a n d  e n j o y m e n t  of the g e n e r a l  

p u b l i c . In e v e r y  case the a p p l i c a n t  s h all su b m i t  e v i d e n c e  that it is 

e x e m p t  f r o m  p a y m e n t  of f e d e r a l  i n c o m e  tax. As a c o n d i t i o n  of and in

(d) of this s e c t i o n ,  e a c h  e l i g i b l e  o r g a n i z a t i o n  and its p a r e n t  or sut-

s i a i a r y  o r g a n i z a t i o n s  shall (1) m a i n t a i n  and p r e s e r v e  books, a c c o u n t s .

and r e c o r d s  -nat the d i r e c t o r  p r e s c r i b e s  by r e g u l a t i o n  as n e c e s s a r y  and

a p p r o p r i a t e ;  and (2) a c c o r d  at all r e a s o n a b l e  times to the state and its

a u t h o r i z e d  a g e n t s  and a u d i t o r s  the right; o f  acc e s s to t hose books,

a c c o u n t s  and r e c o r d s  for the p u r p o s e  of i n s p e c t i n g , e x a m i n i n g  and copying

them. Any i n f o r m a t i o n  p r o v i d e d  the state in the c o u r s e  of an audit 

b e c o m e s  a matt' of p u b l i c  record.

* Sec. 2. AS 3 8 . 0 5 . 1 0 7  is r e p e a l e d .
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IN T H E  H O U S E  BY THE F I N A N C E  COMMITTEE

CS FOR H OUSE BILL NO. 438 ( F i a n c e )

IN THE L E G I S L A T U R E  OF T H E  STAT E OF ALASKA 

N I N T H  L E G I S L A T U R E  - FIRST SESSION 

A BILL

For an Act entitled: "An Art r e l ating  to the leasing of state l a n d s .”

EE IT E N A C T E D  B Y  THE L E G I S L A T U R E  OF THE S T A T E  OF ALASKA:

R S e c t i o n  1. AS 38.05.315(c) is amen ded to read:

(c) E l i gible applicants under (b) - (d) of this section are

limited to nonprofit corporations, associations, clubs* or ---

o r g a n i 2 ed a n d  o p e r a t e d  e x c l u s i v e l y  for charitable, religious, scientific, 

or educ at i o n a l  purposes, or for the p r o m o t i o n  of social welfare, if the 

project for w h i c h  the land is desired conforms to those objectives and 

not co mmercial development. ?fo lease of land may be granted under this 

se ction for a project closed to the use and enjoyment of the general  

p u b l i c . In every case the applicant shall submit evidence that it is 

exempt from payment of federal income tax. As a condition of and in 

c o n s i d e r a t i o n  of the rights acquired under a lease grant ed under (b) -

(d) of this section, each e ligible o r ganizat ion and its parent or s u b­

sidiary o r g a nizations shall (1 ) m a i n t a i n  and preserve books, accounts, 

and records  that the director prescribes by regulation as necessary and 

appropriate; and (2 ) accord at all re ason a b l e  times to the state and its 

a u t h o r i z e d  a g e n t s . a n d  a u d i t o r s  the right o f  access to those b o o k s , 

ac c ou nts and records for the purpo se of inspecting, examining  and c o p y i n ; i 

t hem. Any I n f o r m a t i o n  p r o v i d e d  the 3 tate in the course o f  an audit 

b e com es a m a t t e r  of public recorr..

5 Sec. 2. AS 38.05.107 is repealed.
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