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SENATE RESOURCES / COMMERCE 

Oc tober 24, 1973 

TESTIMONY OP MR. JO HN FURMAN

CHAIRMAN: As S e nator Thomas Indicated, many of us questi oned

the status of ICC and how far their regulations went and in what 

area. I asked Mr. John F urman of W a s h i n g t o n  D.C. to testify.

Mr. Furman had previously under the governors hip of S e n ator Miller 

did a m e m o r a n d u m  for Arthur D. Little back in 1970 relative to 

ICC regulations. Mr. F urman is a m ember  of the Bar of the United 

States Supr eme Court, the District of Columbia and Maryland. He 

is a p a r tner in Cox, Langford and Brown in Washin g t o n  D.C. A Yale 

graduate of 1946, cum laude, he has served in the office of Price 

Administration , a department of State from 1956 to 1962 he was a 

consultant with Foster Associates, a firm with offices in W a s h i n g­

ton, T ulsa and Calgary Alberta s p e c i a l i z i n g  in problems of rate 

regulations. He is a member of the A m e r i c a n  Bar Association. At 

this time, I would like to turn over the floor to Mr. Furman.

MR. FURMAN: The-'.', you sir. I'm sorry to tell you the Chairman

was reading from something I wrote, 1 think, three years ago, when 

I was asked to give my background. 1 want to make one change in 

it. i withdrew from the law firm of Cox, Langford & B r o w n  in 

J a nua ry of this year and now have my own office.

I assume that what I really am b eing  asked to do here today 

13 to say w h e t h e r  there have been any changes since I was here 

be f o r e  and speak to the question  of function and role and level
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of activity of the ICC. First of all, I want to say that there 

has certainly been no changes which affect the right of Alaska 

to regulate intra state p ipelines or, and I think thi’s is very 

important, Intrastate activities on interstate pipelines. There 

is a tendency in the discussions and in the drafting of the 

House Bill No. 6 to support that there are two kinds of animals. 

Intrastate pipelines and interstate pipelines; and that while the 

State may have j u r i s d i c t i o n  over the first, the ICC has j u r i s d i c­

tion over the latter and it therefore follows that the State has 

no j u r i s d i c t i o n  over the latter. This is simply not the case, 

if only b e c ause of the resp on s i b i l i t y  of the State of A laska to 

regulate intrastate pipelines and to regulate the intrastate 

activities of interstate pipelines. I feel very strongly that 

y ou need s o m e t h i n g  like your e x i sting Alaska Pipeline Commiss ion 

Act. As I read the proposals for changing that act, I think the 

rate of e s c a l a t i o n  is not too strong. 1 think the consequences 

would be not only the limitation or your rights with reference 

to the intrastate activities of interstate pipelines, but to 

create a body with much less effecti veness in dealing with

  ___ problems which are clearly within the jur isdiction of

the State.

Now, have there been any changes in the last three years to 

indicate that the ICC has some new conception of its role. The 

first point might, be that there's certainly been no changes in 

any o f  the statutory authorizat ions under which the ICC operates.
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I think we have to recognize that the ICC Is the oldest r e g u l a­

tor;; commis s i o n  in Washington. Its also the least respected 

regulatory commis s i o n  in Washington. And its the least self- 

confident regulatory commis sion in Washington. There's even 

talk in this a d m i n i s t r a t i o n  about aboli s h i n g  the ICC. Not 

ne cessarily  have to do with its regulations of pipelines because 

thats pretty inoffensive, but because of the philosophy of this 

a d m i n i s t r a t i o n  that much of the regulation that has bee n built 

up over the last generati on is unnecessary and a n t i - c o m p e t l t l v e .

And this, in fact, is true. The ICC for years has sought to 

protect railroads frorr. competition  from other forms of transport, 

it has sought to regulate m o t o r  carriers in ways that this 

admin i s t r a t i o n  would say is better left to the competitive process. 

So that you're not t a lking about what I would call a vigorous and 

effective agency even within its own termo.

Fu rthermore , the system and authority of the ICC r e s u lting  

from the H e p b u r n  Act is very limited. There's been no change in 

that since three years ago and I want to endor se what P r o f e s s o r  

W i t h e r s p o o n  told you yesterday about the authority of the I C C .

I won't go through that with you. I do want to make one p o i n t —  

and that is that the fault that the ICC has with reference to 

railroads and with reference to motor carriers ls a fairly wide 

range of a u t h o r i t y ..For example, the case o f  _  ___    c e r t i­

ficate auth ority does not mean that also it has the authority 

with r e f e rence to pipelines.
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I went through the Interstate Commerce Act once, and x ’d out 

all those provisions which because of the d e f i n i t i o n  or b e c a u s e  

of their terms were applicable only to railroads or m o t o r  c a r r i e r s . 

I ended up x ’ing out most of it. There was really very little 

that the ICC has authority to do. Furthermore, there is now 

pending before the Senate a proposal by S e n a t o r  S t e v e n s o n  

connected with the problems of how do y o u  r e g ulate natural gas 

producers and to what extent do you exempt them from federal 

regulations in the interest of getting more gas 'to market. A 

proposal which would transfer the j u r i s d i c t i o n  of the ICC over 

all pipelines, such >.s it is, to Federal Power Commission. And 

I think this again is a reflection of the general view in W a s h i n g­

ton as to the very limited function which the ICC has b e e n  p e r­

forming in this area. What I do think it means is that G o v ernor  

Egan is right when he says that there are clear indications that

the ICC may ___ _______________________________ __________  ______________  ___

If I were the ICC I would be doing a lot of re-examining, if only 

because of this proposal for the transfer of authority of p i p e­

lines to some other agency. This is the quickest way to get an 

agency in Washin g t o n  to re-examine something.

1 d o n’t know, however, what he means when he says that the 

ICC has been primed to begin responding In a new way. It takes 

staff, as well as interest, to a ccomplish anything. It takes 

Statutory authority, and I know with r eference to the ICC that 

there is no effort by the ICC to seek more money for the staff
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it has w o r k i n g  on pipelines and its hard for it to do it, b e c a u s e  

it d o e s n’t have any staff that works on pipelines. Before I left 

Washington, I got ahold of a copy of the telephone directory of 

the Interst ate C ommerce Commission, which is a r r a n g e d  in functio nal 

order, w i t h  all the titles of the various offices and divisions 

and subsection s and so forth. Now, you can go through that t e l e­

phone d irectory and y o u  can find that under the h e a d i n g  of ___

_________, sections h a v i n g  p a r t i c u l a r  r e s p o n s i b i l i t y  for railroads

or for m o t o r  carriers. You can look at the B u r e a u  of Operations  

and y o u  can find a section of M otor Carriers and a s e ction of 

railroads. But there i s n’t one single m e n t i o n  of the word p i p e­

line in the whole bur eaucratic structure of the I C C — and t h a t’s 

from 1970. and In a n t i c i p a t i o n  of my t e s t i f y i n g  here today, I've 

made and I’ve had my office make several efforts to make sure

that I'm right in b e l i e v i n g  that there just Isn't anybody at the

ICC, who really devotes his time and a t t e nt ion to the problems

that y ou 're w r e s tling  with here.

Now, it is true that b e c a u s e  the ICC has certa in limited

functions to perform, and b e c a u s e  in p a r t i c u l a r  it performs

a function for the pipelines with reference to the— s p e c i f i c a l l y —

pipeline's final form  ___________________________________________________

back in 19^0, when he was p u r s u i n g  the oil industry with a r a t h e r  

broad anti-trust action and the war came a l o n g  and the oil i n d u s­

try said, "if you want us to help y o u  in the w a r  effort, then we

b e tte r settle this." And he settled for a one provision, r e l a t i n g
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to the charges which oil pipelines make to their own affiliates 

in comparison to the charges they m a k e  to other parties for the 

t r a n s p o r t a t i o n  of oil. This h a s - p l a c e d  on the ICC the Informal 

function of conducting evaluations to see w h ether the pipelines 

are m a k i n g  more t h a n — I think the figure is 7%. It is also 

true that the ICC keeps house while by interstate pipelines, 

and that if a change is filed on a tariff, anyone who is i n t e r­

ested has 15 days within which to make that interest known to 

try to persuade the ICC to prevent the change from goin g into 

effect. The ICC must be notified 30 days in advanc e of the 

pr o p o s e d  change in rate.

I know of no proceedings which has r e s ulte d from this 

p a r t i c u l a r  p r o c e d u r e  of the ICC, nor do I know of any effort the 

ICC since W o r l d  W a r  II, on its own initiative to investigate 

any of the aspects of a p i p e l i n e — of all p i p e l i n e s — in the m anner  

in which they are a d m inistere d and their affect on the general 

public welfare. In an effort to confirm my impression, while 

I've been up here and in view of the statement of the Chairman 

o f  the ICC and the statements made by the Gover n o r  w hich have 

b e e n  c i rcu lating here, I asked my office to check around a n d  see 

if they could find any basis for saying that the ICC is somehow 

taking on a new lease on life. They talked yesterday to the 

legislative counsel of ICC, Larry Reda, and we were told that 

the ICC is trying to see w h e t h e r  in fact it is using its power  

to the full. But I get the impression that again, that this is



a by-product more of the proposal to transfer the functions of 

the overall pipelines to the Federal Power Commis sion than it is 

because  of the special problems that relate to the TransA l a s k a  

pi p e l i n e .

This leads me to the conclusi on that y o u  certainly ought 

not, as is proposed in Bill No. 6, to adopt a provision which 

says that you wi ll not exercise whatev er power you have waiting 

to see or until the ICC affirmatively decides that it has no 

jurisdiction. Even if the ICC were to b egin a p r o c e e d i n g  today 

to decide w h e t h e r  or not they had jurisdiction; if Lt took as 

long as the rate case they ran before World War II, it would 

take them ten years to come to a concrete and a ffirmati ve d e c i­

sion that they have J urisd i c t i o n  over this or that or w h a t ever 

the issue might be. I would say that quite apart from the merits 

of that p a r t i c u l a r  dr afting device, its not well -s u i t e d  to the 

problem.

Now, I think y ou have a special p r ob lem here, that as far 

as I know the ICC has never fully faced. And that is, how do 

you regulate an undivided interest pipeline? When I talked to 

some people in the ICC in 1970, one thing that they really threw 

up t heir hands on was a regulation of undivided interest pipelines. 

And I think its worth pausing on that for a minute. To the 

extent that the ICC has Jurisdiction, to the extent that the ICC 

has an Interest in regulation, its interest is focused on the 

p ipeline companies as companies. Exxon Pipeline Company, for 

example, rather than Exxon's p artic ular piece of the braided
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line, as its sometimes called, which is going to be the taps 

line. That means as to w h eth er the Exxon pipeline is in a 

healthy c o n d ition or its rates are to high or too low, the ICC 

b a s e d  on past cases is going to look at Exxon  Pipeline Company 

as a whole. It has a national function to perform, and its 

not n e c e s s a r i l y  goi ng to be raising the question  as to the 

a p p r o p r i a t e n e s s  of that portion  of Exxon Pipelins Company's 

earnings w hich are attributa ble to the operation of Exxon's 

share in the taps line. For this reason, I like one p roposal 

that I see in Senate Bill No. 6, and that's a sentence in 

S e c t i o n  6 w h i c h  proposes to add to your Sec. 42.06.^30 (6), a 

s entence that w o uld require a pipeline owning interest in an 

u ndivided i n t e r e i u pipeline to make reports to the commi ssion 

on an individual pipeline basis, for any pipeline located 

wholly or in part in the State. I think as you go ahead into 

what I'm sure is going to be a very complicated and difficult 

problem, one o f  the things that you're going to need most 

desperately, are f a c t s . — are going to be hard to come by and 

I think you hav e to rely on yourself to get those facts because 

I'm very doubtful of the extent to which you're going to be 

able to pick up the long distance phone and call an expert on 

oil pipelines in the ICC and get the facts from him.

I would  leave, except for this one possible change, I 

would leave your e x i s t i n g  pipeline Commission Act as it is.



I t ’s not my un ders t a n d i n g  that the lawsuits which  have been 

filed and I have read the briefs of both M obile and the other 

plaintiffs, i t s’ not my under s t a n d i n g  that it is Pipeline 

C ommission Act that is their principle target. I do understand 

that they have a p r o bl em with the certif i c a t i o n  section, but 

their main focus, as I understand it, are on o t h e r  pieces of 

legislation. Its therefore hard, frankly, for me to understand 

how a negoti a t i o n  to settle the lawsuits could have wound up 

with the proposals to make the drastic changes in the Alaska 

Pipeline Comm is s i o n  Act, which are e m b o died in Senate Bill No. 6.

For anyone like m yself who practices law in Washin g t o n  

before the regulatory commission, its always a little confusing 

to see a piece of legislation such as the one you have before 

it, that treats natural gas pipelines and oil pipelines as though 

they were similar in c haracter and as though the regulatory 

problems were similar. The Federal Power Commissi on and the 

Natural Gas Act are both a different comm ission and a very 

different regulatory statute from the ICC and the H e p b u r n  Act.

The way in which gas is bought and 3old and taken to market Is 

very different from the way in which oil Is bought and sold and 

taken to market. I do think that the Natural Gas Act provides 

an Instructive lesson as it were, how in our federal system,

3tate commissions and a federal commission can work together 

to accomplish effective regulations. I d o n ’t b e lie ve that ttie 

most regul a t i o n  is the most effective regulations  and it



frequently is the worst. I think what y o u  have to do in any 

case is to find some reasonable balance. Not only b e t w e e n  

how much r egulati on you need, but in our federal system b e t ween 

what the federal government is to do and what the state g o v e r n­

ment is to do. And there is simply no cons titutional black line 

that you can draw b e tween the aut hority of the states and the 

authority of the federal govern m e n t  only b e c ause the facts are 

usually so c omp licated that y ou're d e aling with. At thf same 

time, both matters of federal interest and matters of state 

interest. The Federal Power C o m m i s s i o n  is a commission of 

limited j u r i s d i c t i o n  in the sense that it was created in 1938, 

as to its J u r i s d i c t i o n  over natural gas pipelines I should say, 

it was added in 1938, the C o m m i s s i o n  h a v i n g  existed since 1920 

to regulate electric utilities. It was cre ated to fill a gap 

between the state regulations at the p r o d u c t i o n  end of the 

pipeline and the state re gula t i o n  at the distribution  end of

the pipeline, the consuming ________  end of the p i p e l i n e — the

d i s t r i b u t i o n  e n d — and if y o u  go through the Natural Gas Act, 

you will find, time and time again, conditions under which it 

is a n t i c i p a t e d  that the federal agency and the state commissions 

will work together. There are pro v i s i o n s  for Joint hearings, for 

example, ov er problems that affect both. There are provisions 

for the Federal Power Commis s i o n  to p r o vide  ass istance to 

State commissions. So that to think of the p r ob lem a3 one in
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which it ei ther belongs to the A laska c ommission or it belongs 

to the ICC, I think, misses what is the real point. That what 

yo u  ne ed to do is to develop a m e t h o d  of regula t i o n  here in 

Alaska  which would be a ppro p r i a t e l y  complementary  to w h a t e v e r  

regula t i o n  exists in Washington, r e c o g n i z i n g  always that to the 

extent that Congress acts, and to the extent that the TCC acts, 

the action of the federal agencies will undoubtedly preempt 

the field. But until such a c tion is taken by the federal 

government, and in areas where the federal government does not 

act, you're e i t h e r  going to have, as you did in the Natural  

gas pipeline field before 1938* a void where no regulations 

exist, or you're going to have state action.

I think this is not an easy line to draw, and I have no 

doubt that down the road in the process of drawing  the line, there 

could very easily be situations in which the decision as to where

to draw the line is one that e v e ryone will ________________ ____________

I'm not sure that need neces sarily b e  the case. I'm not sure that 

its necessary that the Alask a Pipeline C o m m i s s i o n  must from the 

day it starts out, push its powers to the full possible limit 

until it meets the ICC coming the o t h e r  way. But for the Pi peline 

Commis s i o n  to be effective, I think you have to have a strong 

commission. And I must 3ay the proposals to reduce the Commis s i o n  

to a situation in wh ich you would really have only one full-time 

Commissioner, I perso nally believe woul d be a great mistake. The 

Alaska Pipeline Commissi on does no m ore in the next several years
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than to g a t h e r  information, to gain a b ett er understand ing

of what does in fact go on in W a s h i n g t o n  with reference to the 
»

r e g u l a t i o n  of oil pipelines, it will certainly be earni ng what 

little amount from your treasury it will take to pay a few 

more full-time commissioners with ad equate staff personnel.

I just don't think you can hope to deal with this set of proble ms 

by h a v i n g  this legislature, as able as it is, assemble on an 

ad hoc basis, from time to time, experts to tell them what 

w ould be a wise thing to do. I think you've got to have some 

continuity of expertise and I think a strong pipeline commi s s i o n  

is exactly the place in which to attempt to accomplish  that.

To the extent to which the exi sting pipeline commission  act 

conflicts with federal jurisdiction, or is in some sense 

u nconstitutional, I frankly don't see it. I agree with the 

q u e s t i o n  S e na tor Rader posed the other day to Mr. Heard, when 

he p o i n t e d  to Sec. 150 which says that the provisions apply only 

to the extent no preempted in federal legislation. Prom the 

point of view of an attorney, I think that solves the problem.

I think the p r oblem is also 3olved in the partic u l a r  case of 

the taps line and the possibility that it may be required to 

Jump over the same hurdles here that it had to jump over in 

Washing ton, becau se although y o u  now have a TransA l a s k a  pipeline 

a u t h o r i s a t i o n  act, or will soon have, and although in that 

act in Sec. 212 the Congress has made certain determin ations to
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the effect that the taps line is in the national interest, that 

really accommodates i t self very we ll to Sec. 240, w h e r e  y o u r  

e x i s ting legislation says that the requiremen ts for a c e r t i­

ficate shall not operate to impose state regulations which  

has been preempte d under the Interstate  Commerce Act of 1906, 

the Nat ural Gas Act of 1938. W h e n  federal law has pr eempted  

state regulation, the commis s i o n  shall accept the finding made 

under the federal scheme of regulation. I can't imagine the 

Alaska Pipeline Commissio n not a c c e p t i n g  the findings w h i c h  

Congress has now made to the effect that the taps line is 

in the n ational interest.

I agree with what Mr. Levy said a few moments ago. He

is not award that the ICC has taken any steps in the recent

past, to increase its sensitivity to oil pipeline  problems. I

do not agree with the next statement that he made, b e c ause I

d o n’t think it puts in quite right. He said I would not place 

my trust in princes, even if they are located in Washington.

I think spea king to y o u  as a friend of Alaskans, I w o u l d  say 

I would not place my trust in princes, especially if they are 

located in Washington.

I would be glad to a nswer any q u e s t i o n  anyone would have: 

S E N ATOR PALMER: The e x i sting legisl a t i o n  s p e cificall y says then,

that any certificate of authority that the state p i p el ine c o m m i s s i o n  

might have is null and void and p r e e m p t e d  by the federal g o v e r n m e n t  

in that respect. Y ou're s aying then that that really poses no

- 13 -
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threat to A l yeska Pipeline companies, or should pose no threat 

but from the state standpoint might be quite important in the 

future when we do have intrastate pipelines not regulated by 

the federal government and this c e rt ificate of authority may 

be vital at that time. Is that what you're  saying?

A. I quite agree with that, yes.

S E N A T O R  KERTULLA: Once again,(rest of q u e stion unintelligible)

A. That' s right.

S E N A T O R  GROH: Mr. Furman, I really a pprecia te your comments and

your help. Insofar as intrastate pipeline is concerned, there 

is no q u e s t i o n  is there, either about lines as to the effect of 

or e x i s t i n g  regulatory legislation. It will work, won't it, in 

your opinion.

A. You're  talking about the 1972 l e g i s l a t i o n — Yes I think it will. 

Q. S en ate Bill 6 has not endea v o r e d  to deal with thac issue.

That is the issue of intrastate pipeline.

A. Well, I'm in much the p o s i t i o n  that Mr. Levy is in, which 

is that I have not had time to take Senate Bill 6 and do what 

he r e c o m m e n d e d — that is to take all the e x i stin g legislation 

and lay it out then see exactly the way in which bill No. 6 

w o u l d  affect it.

Q. I might m e ntion that S e nator Lewis has done this; I don't 

know w h e t h e r  anybody shown wh ere the changes are in the act.

Now, for intrastate pipelines, the regulatory ______  ___  _________

-l'J-
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This is where I have a problem, and you're obviously an expert 

in this field. Would you say if the pipel ine is Interstate 

commerce and within the j u r i s d i c t i o n  of the ICC, would you say 

that the State has the power to exercise concurrent regulatory 

J urisdiction?

A. 1 would, and I can illustrate  that if you like most easily 

by reference to the way in which the federal-state syste m works 

with re ference to natural gas pipelines. There's no q u e stion  

but what the Federal Power C o m m i s s i o n  has j u ri sdiction over  

natural gas companies, that is, those companies that transport

gas in interstate commerce and __ _____  that gas for resale. But

that doesn't mean that state commissions, who also have authority 

over exactly the same companies with reference to those activities, 

which don't come within the j u r i s d i c t i o n  of the Federal Power 

C o m m i s s i o n .

Q. Let's limit ourselves to ojl pipelines, because that's our 

primary concern. Are you s a ying that in your view we have c o n­

current regulatory Jurisdiction; then my q u e sti on is, where doe3

that concurrent regulatory J u r i s d i c t i o n  end? Does it end as 

the courts have defined it at such point as that concurrent 

regulatory Jurisdictio n imposes a b urd en on Interstate c o m m e r c e —  

ls that the cut-off point that we can go to?

A. No sir. There is such a cut-off point, but its not the 

cut-off  point that I would refer to. In other words, w h e t h e r  or

not the Congress had seen fit in 1906 to adopt the H e p burn Act,
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I think the State of Alaska is barred from imposing any burden 

on interstate commerce. Thats a separate legal Issue— an inde- 

pedent g round on which the State of Alaska operates subject to 

limitations. Before we go on from there, I would like to point 

out that the word concurrent was one of your choice, and not,

I think, not  . Because what 1 —

I think the way I would put it is this: that it may well be

that Congress under the Consti tution has the power to limit 

even more severely, then, as the case with natural gas pipelines, 

the power of the State of Alaska to regulate in p articular areas.

The fact is, as I read the Hepburn Act, it hasn't come close to 

doing that and I think it would be a gross m i s - c o n s t r u c t i o n  of 

C o n gressio nal intent to say that that also represented a decision 

by Congress that no one should perform the regulatory function 

that the ICC does not perform.

Q. 1 m trying to reach the point beyond w h i c h ______________  .

I won't use the term concurrent regulatory, in case, it Is 

e s t a b l i s h e d  that we cannot go beyond the point, that is the 

decisions of the Supreme Court of the United States, that we 

cannot go oeyond the point where we create a burden on Interstate 

Commerce, is that a valid statement of the law?

A. That ls correct.

Q. So that Is the limit to which we can go, as I understand

the state of the existing law, in your view.

A. That is one test; what I'm also trying to say is that I

think you have an independent prob lem a r i s i n g  from the fact that

Congress has, in fact, acted with reference to interstate pipelines.



■

But so much of this depends -upon the partic ular fact situation. 

Let me suppose this fact situation: Suppose that for reasons

of the economics of t r a nsportin g oil products vs. crude oil that 

it is in the interest of the oil companies to build a highway 

at V aldez and to process all the oil coming down the taps line 

at Valdez. I think that wou ld change the situation. I think 

there w o u l d n’t be any question  then, w h e t h e r  the oil was b eing 

transp o r t e d  from the North Slope to Valdez was all m o v i n g  in 

interstat e commerce in the sense that you would somehow be 

barred from regul ating that commerce, quite apart from any other 

intrastate aspects of it. So that what you're doing her§, as I

see it is to try to create a structure o f  regulation ______________

and yo u're dealing not only with the particu lar fact s i t u a t i o n  

that y ou've got in front of you now, but you're trying to set 

up a system into which you will be able to deal with a whole 

variety of fact situations which may arise down the road.

Q. Let me ask this question and maybe. . .Assuming an i n t e r­

state pipeline which presumably we're all agreed its g o i n g  to 

carry oil in interstate commerce, do you think that its w i t h i n  

our regulatory powers under the existing state of the law 

Involving interstate commerce to require a certificate of public 

convenience in the form in w hich it exists in our present r e g u l a­

tory law?

A. I think you can, subject to the q u a l i f i c a t i o n  which the law 

already provides for. . .that to the extent that the Congress or
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any other branch of the federal government has made findings

w i t h _______________________ to this line as to its b e i n g  in the

public interest. I think that you are forec l o s e d  from

those findings. And I think that your statute that contains 

the means of accommodation.

Q. I'm not sure I u nde rstand you. In fact, with the exist ing

law the way it is and Congress a cting on the pipeline  bill, under

our present regulatory bills, as I unde rs t a n d  it, Sec. w h a t e v e r  

It i s — the one that sets up a certificate of public conve n i e n c e

and necessity and one that sets up t h e ________________________________ .

Do you think that under you r understanding, that the State of 

Alaska has the present power to require, c o n s i d e r i n g  what this 

line is and what has transpired, a c e rtific ate of pubiMc  c o n v e n­

ience and necessity?

A. Yes, I think you probably can. Let me also say that what

has been re ferred to as certificate provisions, includes a lot

more than just g e t t i n g  an initial c ertif icate of public c o n­

venience and necessity. Now I'm not a d d r e s s i n g  m y s e l f  as to 

whether, with reference  to the p a r t i c u l a r  case of the taps line, 

that this legislature should or should not do s o m e t h i n g  like 

Congress is in the process of doing. We've d i s c ussed this thing 

about w h e t h e r  its g o i n g  to influence the environment for so long 

that there's no point in discussing  it any further, we will 

therefore, as a legislative act, decide that in this one case 

w e're not going to go through the legal procedures. For this
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one case, because we've been d i s c u s s i n g  so long, b e c a u s e  the 

Congress has acted in this unique and unusual fashion, we will 

make that effort as a l egislat ive body, w h a t e v e r  dete rminations  

with reference to public convenience and necessity our statute 

requires. And thereby avoid, perhaps, an a d m i n i s t r a t i v e  p r o­

ceeding which might otherwise be necessary.

SE NATOR THOMAS: Is there a n y t h i n g  at all in this new act that's

coming out of Congress that tends to encourage c ooperation  

b e twe en the state regulatory body and the ICC? Is there any 

language there at all to handle this?

A. I don't think there's a n y t hing off-hand. I think that 

certainly the Congress was looking at the p r oblem of the taps 

line from a national point of view and the national shortage 

of oil, and its desparately needed. I think everyone in this 

room wants to see the taps line built as fast as possible.

Q. The reason I asked was that one of our senators back there 

had suggested  that we could in fact do this very succe ssfully 

to have a strong regulatory commission. . .(rest inaudible)

A. Yes, I certainly think so.

S E N A T O R  KERTTULA: I'm not quite ready with my question.

S E N A T O R  RETTIG: Mr. Furman, do you see any reason why, I think

you made reference to_________________________________________ , (rest of

q u e s t i o n  inaudible)

A. I certainly think you're free to amend, to the extent 

which you can s t r e n g t h e n — of course, the more history _ ___
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the less y o u  can influence that ________________ .

Q. Do y o u  see any area in r e g u l a t i o n s  that we could adopt in 

the future?

A. I think a legisla tive bo dy like this is always free to amend 

previous l e g i s l a t i v e  enactments.

Q. Is there s o m e t h i n g  we're doing in c onsidering t h i s — if we 

s hould adopt this, or we s h o u l d n ' t — that there's something we 

can't act on in the r e g ular s e s s i o n  next month.

A. That's r i g h t — or I assume thats right. Although I w o u l d  say 

that how y o u  a p p r o a c h  this p r o b l e m  this session will be taken by 

all parties i n v olved  to be o f  great significance.

A. The m a t t e r  of conven i e n c e  and n e c e ssi ty c e r t i f i c a t e — in 

the case of inte rs t a t e  commerce, wou ld n ' t  that statute required 

to issue a c er tificate be an e x e rcise in complete futility. 

T h e r e  could be no way that such a h e a r i n g  or such an exercise 

could stop the c o n s t r u c t i o n  of that pipeline.

A. First, the Inters t a t e  C o m merce Commis s i o n  has no authority 

to issue, and ther efore has no a u t h o r i t y  to refuse the issuance 

of a certificate. At the federal level, that qu estion doesn't 

even arise. Furthermore, I think Congress is in the process of 

s p e a k i n g  formally, certainly at least with reference to the 

e x e r c i s e  of federal power with r e f e ren ce to this particular  

pipeline.

Q. Can't we seek through this d evice  to impose a b u r d e n  on 

the ICC?
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Q. So, the p r o v i s i o n  is really inoperative at this time.

A. I'm not sure which provision we're talking about. Are

yo u  t a l kin g about the provision in your own legislation whi ch 

calls for the issuance of a certificate. . .Yes. Well, I have 

in front of me the Title 2 of the federal Leasing Act amen dements  

and I w o u l d  hesitate to preempt the function of yo ur own Attorney 

General. . .

Q. Can we through this device of requiring a c e r tifica teof 

c o nvenienc e and necessity stop the construction of the pipeline?

So isn't that certificate an automatic thing, anyway?

A. I would suppose that it was.

S E N A T O R  PALMER: Is there any reasonable way of assuming that

^  r e q u i r i n g  this certificate as we have our 1972 legislation,

r e q u iring  it when applicable, when it has already been p r e e m p t e d  

by the federal government, that this can be construed legally to 

be a n ___________________________ ?

A. I'm not 3ure I understood the point of the question; but if 

y o u  are saying that the provision already in the statute which

say3 that these ____________  will apply only if not preempted, could

lead to the commission taking the p osition that it has no function 

to p e r form in the issuance of a certificate. I can well imagine 

that line of reasoning.

Q. It seems the point the Senator was driving at was thi3 

wo u l d  cause an undue burden, and therefore was Lmpos3ible for us

A. No, and I think you. . .
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to do. My question was, does it really constitute unde burden?

A. Well, I think it depends o n — to be frank wit h you, I don't 

conside r m y s e l f  as m a s t e r  of the certificate provisions of your 

e x i s t i n g  law, and I hesitate to address m yself to the specifics. 

S E N A T O R  RADER: Have you  any views that you could give us as to

the Right-of-Way Leasing Act. . .

A. No, sir.

Q. W h e t h e r  or not that wou ld be in your opinion an undue 

b urden on ICC?

A. I prefer  not to speak to that, I simply h a v e n ' t — to be frank 

with you, I have read the briefs of the oil companies on these 

issues, I have not read the state's briefs and I would hesitate 

under those circumstances to issue a ruling.

MR. CHAIRMAN: Are there any additional questions? If not, then

thank you, Mr. Furman, very much.

S E N A T O R  RETTIG: Mr. Chairman, I have one more question. Mr.

Furman, I'm concerned about the oil getting through the Valdez  

terminal, the docking f acili ties— how far does ICC regulate?

Does it regu late until it gets on the vessel, and therefore 

will prove it3elf part of the common carrier. Or do we ha ve to 

worry about that? Must we concern ourselves with being  a public 

dock?

A. I think you b e tter  concern y o u rself with it, beca use I 

doubt if anybody at the ICC will.
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