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No. 185.— October Term, 1969

Augie Reetz, Commissioner of Fish
and Game for Alaska, et al.,
Appellants,

V.

John Roznnich et 1

On Appeal From the
United States Dis-
trict Court for the
District of Alaska.

[February 25, 1970]

Mr. Justice Douglas delivered the opinion of the
Court.

This is an appeal from a three-judge District Court,
content"d under 28 U. S. C. $$2281, 2284, declaring
certain fishing laws of Alaska and regulations under them
unconstitutional and enjoining their enforcement. 297
F. Supp. 100. We noted probable jurisdiction ."19
U. S. 811!

The laws in question, passed in 19(S, concern salmon
ret, gear licenses for commercial fishing, not licenses for
other types of salmon fishing. They are challenged
because they limit licensees to a defined group of per-
sons. The Act in material part, provides: *

"Rersons eligible for gear licenses, (@) Except
in cases of extreme hardship us defined by the Hoard
of Fish and Game, a salmon nret. gear license for a
specific salmon registration area may be issued only
to a person who

1Atiskit Stilt., § mO.TrH'i (ItAS)  Suliit. (to itf tlini section
sppeili:-., die ilnin id In> .ulili|pil m :iJijili<-unons for n gear Invive.
SiTtioii Illa*5IM provide- dun llie lironsee sIimll "personally
¢Jtornle or us,-kt in die operation ni 11t luvii-cil 1V ,ii” gear”; that
tin -liall "personally own nr tra.-e lip licensed fishing real™; and IImi
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“0) has previously held a salmon nc” gear
license for that specific salmon registration area; or

“0@ has, for any three years, held a commercial
fishing license and while so licensed actively engaged
in commercial fishing in that specific area.””

The regulations *provide that except in cases of "eX-
treme hardship"... a salmon net gear license for a
specific salmon registration area may be issued only to a
person who:

‘m(®) has held in 1965 or subsequent years a
salmon net gem- license for that specific salmon regis-
tration area; or

“{B) has, for any three years since January 1,
1960, held a commercial fishing license and while
so licensed actively engaged in commercial fishing
hi that specific area.””

Appellees arc nonresidents who applied for commer-
cial salmon net gear licenses. They apparently arc
experienced net gear salmon fishermen but they cannot
qualify for a salmon net gear license to fish in any of
the 12 regions or areas described in the Act and the
regulations.1

Appellees filed a motion for summary judgment on the
grounds that the Act and regulation deprived them of
their rights under the Equal Protection (Tain of the
Fourteenth Amendment and also their rights under the
Alaska Constitution. That constitution provides in
Art. VIIl, S3:

"Wherever occurring in their natural state, fish,
wildlife, am 1 waters are reserved to the people for
common use."

-Alaska Conimernal Fishing Regulations § 10200 () (1000)

1As defined iu Ihr regulations, ul., § 10200 (a)(2).

*While thr anginal rninplain; challenged the IOHS regulations, it
was amended to challenge die 10lis Act and die 1000 regulation!:
under it, which regulated the 1000 fishing season.
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And itprovides in Art. VIII, § 15:

“No exclusive right or special privilege of fishery
shall be created or authorized in the natural waters
of the State.””

Appellants filed a motion to dismiss or alternatively
to stay the proceedings in the District Court pending
the determination of the Alaska constitutional question
by an Alaskan court.

Appellants "motion to dismiss or to stay was denied.
Appellee 3 motion for summary judgment was granted,
the three-judge District Court holding that the Act and
regulations in question were unconstitutional both under
the Equal Protection Clause of the Fourteenth Amend-
ment and under the Constitution of Alaska. 297 F.
Supp. 304-307.

This case is virtually on all fours with City of Meridian
v. Southern Bell Tel. d Tel. Co., 355 u. s. 039, where
a single district judge in eo istruing a Mississippi statute
hold that it violated both the Federal and the State
Constitutions. The Court of Appeals affirmed and we
vacated its judgment and remanded to the District Court
with directions to hold tho case while the parties repaired
to a state tribunal “for an authoritative declaration of
applicable state law.”” |d., at 040.

We said:

“Proper exercise of federal jurisdiction requires
that controversies involving unsettled questions of
state law be decided in the! state tribunals prelim-
inary to a federal court 3 consideration of the under-
lying federal constitutional questinns. . . . That
is especially desirable where the quo-sms of state
law ac® enmeshed with the federal questions.
Here, the state law problems are delicate ones, the
resolution of which is not without substantial diffi-
culty—certainly for a federal court, ... 1In such
a case, when the state courtd interpretation of the
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statute or evaluation of its validity under the state
constitution may obviate any need to coiisiderZjfs
validity under the Federal Constitution, the federal
court should hold its hand, lest it render a constitu-
t*onnl decision unnecessarily.”” |d., at 640-641.

We are advised that the provisions of the Alaska Con-
stitution at issue have never been interpreted by an
Alaska court. The District Court, feeling sure of its
grounds on the merits, held, however, that this was not
a proper case for abstention, saying that "if the question
had been presented to an Alaska court, it would have
shared our conviction that the challenged gear licensing
scheme is not supportable.”” 297 F. Supp., at 304. The
three-judge panel was a distinguished one, two being
former Alaska lawyers. And they felt that prompt deci-
sion was necessary to avoid the 'grave and irreparable””
injury to the "economic livelihood”” of the appellees
which would result, if they could not engage in their
occupation "during this year"s forthcoming fishing
season.”~ 1hid.

It is. of course, true that abstention is not necessary
whenever a federal court is faced with a question of local
law. the classic case being Meredith v. Winter Haven,
320 U. S. 228, where federal jurisdiction was based on
diversity only. Abstention certainly involves duplica-
tion of effort and expense and an attendant delay. Sec
Ear/ and v. Louisiana State Hoard, 375 u. s. 411. That
is Why we have said that this judicially created rule
whi< h stems from Railroad Commission v. Pullman Co.,
312 U. S. 490. should be applied only where "the issue
of s*ate law is uncertain.”> Harman v. Forsscnius, 3so
U. A\ 528, 534. Moreover, we said in Zwicldcr v. Koota,
389 U. S. 241, 24S, that abstention was applicable "only
in narrowly limited Special circumstances/ " citing Crop-
per = Clark, 337 u. s. 472, 492.  In Zwicldcr, a state stat-
ute ,vas attacked on the ground that on its face it was
repugnant to the First Amendment; and it was con-
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ceded that state court construction could not render
unnecessary a decision of the First Amendment question.
359 U. S., at 250. A state court decision here, however,
could conceivably avoid any decision under the Four-
teenth Amendment and would avoid any possible irri-
tant in the federal-state relationship.

The Pullman doctrine was based on “the avoidance of
needless friction””between federal pronouncements and
state policies. 312 U. S., at 500. The instant case is
the classic case in that tradition, for here the nub of the
whole controversy may be the state constitution. The
constitutional provision relates to fish resources, an asset
unigque iIn its abundance in Alaska. The statute and
regulations relate to that same unique resource, the man-
agement of which isa matter of great state concern. We
appreciate why the District Court felt concern over the
effect of further delay on these plaintiffs, the appellees
here; but we have concluded that the first judicial
application of these constitutional provisions should
properly be by an Alaska court.

We think the federal court should have stayed itshand
while the parties repaired to the state courts for a reso-
lution of their state constitutional questions. We ac-
cordingly vacate the judgment of the District Court and
remand the case for proceedings consistent with this
opinion.

10, is s0 ordered.
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ALASKA

JOHN BOZANICH, et al., )

Plaintiffs, ) Mo. J-5-6S

i
v* )
OPINION

AUGIE REETZ, Commissioner ) He <™ T\
of Fish and Gama for the FI LED
State of .Alaska, et al., )

Defendants. ) FEB o5

J u::i

teu —72 i 7F. itcourt
o DISTRICT 07 ALASKA
Before: WALTER ELY, Circuit Judge, and

RAYMOND E. PLUMMER and JAMES A. VON DER HEYDT,
District Judges.

ELY, Circuit Judge:

Plaintiffs arc. nonresidents of Alaska, "jha de —
fendants are those authorities of Lhc State of Alaska charged
with the enforcement of Alaska regulations pertaining to
fishing rights. The plaintiffs arc experienced salmon fisher —
men, and each has pursued his occupation in certain, although
not all, of the coastal wafers of Alaska. Those waters are
generally divided into twelve fishing regions. In 1968,
Alaska adopted a certain statute under which fishing righta *
in the different regions ware thereafter to he regulated by
gear licensing requirementsy The word '"gear," 1in its 6ertinent
meaning here, refers to the operating nets employed in the
commercial harvesting of salmon. The statute™ undertook to
confer ugon the Board of Fish and Game the right to adopt”
additional regulations pursuant, to flic statute. The most

recent of the regulations, those which arc. pertinent hero,

1/ Attached as footnote 1/ is chapten 186, S. l1,.A. 1968
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became effect_ve on February 12, 1969. From an examination
of the germane provisions of the statute, quoted in the mar —
gin, it is apparent that none of the plaintiffs could qualify
for a salmon net gear license to fish in some of the twelve
regions. In fact, their applications for the 1968 fishing,
season were denied under regulations less restrictive Tthan
those most recently issued. * e

eThe plaintiffs have argued that the licensing re—
quirements arc invalid as violative of both the Constitutions
of the United States and the State of Alaska. There is no
Jurisdictional problem v/ith the amount in controversy, and 1in
light of the substantial federal question, our Jurisdiction

is initially founded on 28 U.S.C. f, 1331(a). Since plaintiffs

2/ We quote here the relevant extract from the 1969 Commercial
eFishing Regulations for the State of Alaska:

"Section 102.09 Salmon Rot Gear Licenses.
(a) Persons eligible for salmon net gear licenses.

(1) Except in cases of extreme hardship as
defined in Sec. 102.00(a)(2), a salmon
not gear license for a specific salmon
registration area may bo issued only to
a person who:

(a) has held In 1963 or subsequent years
a salmon net gear license for that
specific salmon registration area;
or

(B) has, for any three years since Jan—
uary 1, i960, held a commercial
fishing license and while so
licensed actively engaged in commer —
cial fishing in that specific area.

(2) Exceptions for extreme hardship:

Upon approval by a Hardship Panel con-—
sisting of the Commissioner, the Deputy
Commissioner for Con.:;,ere.lal Fisheries,
and the Director of the Commercial
Fisheries Division of the Department of
Fish and Ca.v.e, a :=alnan n-.-t gear license
shall be issued as follows :

(A) Serious injury, sickness, or death;

(0}
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seek a declaration of the unconstltutlonality of state lav.3
and an Injunction against their enforcement, our three-
judge District Court v;as convened pursuant to 28 U.S.C. g
2201, 22¢*t. Onerteuruary 11ij li?7u9)] we eonuuCi.ed a hearing oil
the defendants®™ motion to dismiss and motion for summary
judgment and the plaintiffs® motions for injunétive relief
and for summary judgment. We took the cause under advise-

Cc
ment, and our review of the authorities has convinced us

I - -
that we must deny the defendants®™ motions and enter summary

i
Judgment in favor of the plaintiffs. Our reasons follow.
|
» <
- In. their motion to dismiss., the defendants sug-

o

gested that there is no case or controversy because the is—
sues are moot. This"contention is valid in its application
to the plaintiffs® original complaint, which challenged the
now-expired I960 regulations under “which they were denied

licenses for that season. The plaintiffr.” amended complaint,

2/ Continued

IT the head or a household who held a
19d8 Alaska salmon net gear license
will be prevented from commercial
fishing in 1939 because of serious
injury, or sickness as certified by a
physicLan, or death, a member of his
family, or other individual selected
by the family, shall be issued a 3979
salmon net gear license for the same
registration area.

(B) Other cases of extreme hardship, 1in
eluding new fishor.lcs, certalLn military
service situations and prolonged 111l —

nesses as approved by the Hardship Panel

A new fishery is a fishery that has
developed in a r.ev; location vdiere
eligible [tYo are insufficient to
adequately harvest the resource.”



however, deals squarely with the 1969 regulations and statute
now in effect and under which they would clearly be prevented
from obtaining the gear licenses necessary for utilising their
salmon-catching equipment in certain coastal regions that

i * 1
they desire. Another three-judge court of this District over—
ruled a similar suggestion of mootness and explained 1its
reasoning at length in Brown v. AndeXSOn, 202 F. Sdpp. 96
(D. Alaska 1962). =z \

The defendants also urge that we abstain from con-
sideration of the issues in light 2% the quégtions of stlte
lav; involved in the case. It is perfectly clear to .us that
the plaintiffs should not be penalized by our adopting the
position that we should abstain from meeting the important
constitutional issues presented until the Alaska state courts
may at some future time be called upon to analyze the questions,
Our abstention would surely deprive the plaintiffs of sub-—
stantial engage "ant in their occupation during this year"s
forthcoming fishing season. Tinh prospective injury to
their economic livelihood Ulooms too grave and irreparable to
permit delay in the adjudication of their constitutional,
rights. Moreover, the legal issues presented do not consti—
tute a proper case TfTor application of the doctrine of absten—
tion. The proper disposition of the case on the merits 1is too
clear, and v/e have absolutely no doubt that:, if the question
had been presented to an Alaska court, it would have shared our
conviction that the challenged gear licensing scheme 1is not
supportable. See the analysis of authorities in Zwlcklor v.
Koota, .409 U.S. 2:1, 230o0ol, SS S. Ct. 391, 19 L. Ed. 2d 4.
(1,967). In Z.jckler, the. Supreme Court stated, '"V/e have
frequent ly ph?". /e the.l eh. iz not to be ordered

unless .the state statute is or uncertain nature, end is

obviously susceptible, of e limiting construction."” [Cita-

a
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tions omitted.] 3S9 U.S. at 251, note 14.
%

As we interpret the licensing scheme, it violates
the equal protection clause of the Fourteenth Amendment of
the Con§titution of the United States. The. only persons

1 .-
that can presently qualify for net-gear licenses are those
already vested with the local privilege. To receive a
license for a particular fishery, one must have héﬂd a
gear license in the same region in a year since 1965 or
have held a commercial fishing license inthat region for
- ! - .3/ _ -\ -
any three years since 1960. An aspiring commercial licensee
i .
wishing to participatein salmon fishing may work for a
locally licensed employer for three years or may fish for
himself but without the necessary -net-gear to catch salmon.
Thus, 1f an outsider wishes to fish for salmon 1in a given
year, and in three years to qualify for his own gear license
his chances are wholly dependent upon obtaining employment
under a member of that, "losccl class of fishermen who, 1in the
specified past years, possessed the right to fish in the
area. Although a state may enact fishing regulations 1in
the legitimate interests of conservation and safety, it may
not, to achieve those ends, employ arbitrary and irrational
means which create or protect: local, monopolistic: interests.

Under the schema, entry into the salmon fishing industry 1is

controlled not by the state, but by local fishermen in each

3/ Commercial Fishing Regulations, section 102.09(a)(1)
(A), (B)(1.969), note 2, sunra, No other entries into the
salmon fishing 1industry in any coastal region are permitted
except the narrowly prescribed class of extreme hardship
cases as limited in section 107?. 09 (a) (2) (1.969) , also quoted
note 2, Si"ira. Under this "hardship™ provision, a licensee

in

would be empowered to assign hir* license to anyone, regardlessl

of whether or not the .assignee bad any Tfishing expovicR.cc
witatsoaver.
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area who are eligible for gear licenses and can choose among
the commercial fishermen, 1if any, that they might wish to hire.
The pov/er to permit competition cannot be vested in private
inv.ti"cjcs WiiOJu o.la ocnej.ii/ v/oulu orcii/iadly not ue served by

0 L]
assisting potential competitors to qualify.

We are convinced that the Alaska scheme cannot

meet the equal protection requirements set forth in Morey v.

Yy :
Doud, wherein the Supreme Court struck dovrn another invidious
classification in legislation concerning economic regulation.
There, the Supreme Court announc%d:

[
"In determining the constitutionality of the
Act 3 application . . . we start with the*
. established proposition that the 9Prohibition
. .0f the Equal Protection Clause goes no further
than the invidious discrimination.1 Williamson
v. l.ee Optical Co., 348 U.S. 483, 4897 The

erules for cessing~a discrimination have been
summarized as follows:

1. The equal protection clause of the
Fourteenth Amendment does not take from
the State the power to classify in the
adoption of police lavrs, but admits of
the exercise of a wide scope of discretion
in that regard, and avoids what 1s done
only when it is without any reasonable
basis and therefore 1is purely arbitrary.
2. A classification having some reasonable
basis does not offend against that clause
) merely because it is not made with mathematical

nicety or because in practice it results in

/ some 1inequality. 3* When the classifica—
tion in such a lavw/ is called in question, jf
any state of facts reasonably can be con—
ceived that would sustain i1t, the existence
of that state of facts at the time the law
was enacted must be assumed. 4. One who
assails the classification in such a lav; must
carry the burden of shov/.Ing that it does
not rest upon any reasonable basis, but 1is
essentially arbitrary. ” Lindsley v. Natural

\ Carbonic Gas Co. 220 U.S. o0l,707797

"To these rules v;e add the caution that Discrimina—
tions of an unusual character especially suggest
careful consideratrion to determine whether they

are obnoxious to the constitutional provision.1l"
[Citations omitted.

351 i3 - citiu oir.er g authorities;

-4/ 354 Uu.s. 4573 77 s. ct. 1344, 1 L. ed. 2d 1485 (1557)

- O -
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ise Kayhue v. City of Plantation, 375 F.2d hh7, *150:51

(5th Cir. 1957); pig Levy v. Louisiana, 391 b.S. 08, 71,

83 3. Ct. 15°9j 20 L. Ed. 2d *30 (19*58). V(e can reasonably
conceive of no hypothetical state of facts which would

justify discrimination in favor of salmon fishers who
T »

happened to have held commercial licenses in three years »
since I960 or sear licenses in a year since 1985— The
jdefendants suggest that prior experience might be necessary
in the iInterests of safety and conservation management;
nevertheless, we perceive no rational basis for the state®s
jplacing of selection of the outsiders allowed to gain the

necessary "prior experience”™ in the industry in the hands of

private citizens now eligible for the required licenses. The
defendants suggest that the necessary experience may be gained

by an outsider if he fishes commercially in the area for three

_years, even though such fishing is not th the net-gear

J

I'necessary to catch salmon. VJe cannot understand hovr the
"experience" ecesszry to fish for salmon might be promoted

by requiring the plaintiffs, vrho are experiences .In salmon
fishing, or others with no such experience to employ the
gifferent techniques incident to fishing for herring or
other forms of non-salmon sea life..
Although v;e would have preferred that the Alaska
, oppor tunity
.icensi,, sc"no

the Alaska Constitution, which, in its Artdidcle VIII, provide

ie . \herever
JoAW.wX < fish, 2lidl
v;aters are reserve » the people fo

use.

"Section 15. ho Exclusive Right of Fishery.
1.0 ex:j.usivd, v i 00 .. K”.E 0:
1] - . * = 1% *

the natural water.; of uhe St-.to."

Tne tv/0Or*i-jy » ~v.-""1 o_ ml I*t an Cpxnion elrectoo m
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Commissioner of the Department of Fish and Game, dated
February 9, 1968, emphasized the unconstitutionality of
a proposed and .. essentially similar licensing require—
ment T-.rs,Ci. *juvd ciilicenses Lo Lnose
license-holders vrithin the same area in the past-two years.
The Attorney General relied on State ex rel. Bacich v. Hus-a,
187 Wash. 75, 59 P.2d 1101 (1936), 1in which 1933 salmon gear
licenses were issued only to those who had held licenses in
1931 or 1932. Ke set forth the legislative history of
! *

section 15, supra, demonstrating that the provision was
based on section 1 of the White Act of June 6, 1924, 43
Stat. 464, under which Alaska fisheries werc regulated
prior to Alaska®s statehood. The leading case considering
the White Act 1is Hynes v. Grime? Packing Co., 337 U.S. 86,
69 .S. Ct. 96.3, 93 .. Ed. 123! (1949). The Secretary of the
Interior had ordered certain Alaska waters closed to fisirir.e
by all except those of the Karluk Indian Reservation and
their licensees. The Supreme Court 1in Hynes held that the
White Act prohibited fishing grants to special groupsor
numbers of people. We read, at 1.20-22:

"Congress did noL propose that these rich

fishing grounds should be monopolized by

this defined group. The legislative history

of the White Act only emphasizes what tine

statute clearly says, that is, no special

privileges in Alaskan fishing preserves.

"For the conservation of the fisheries, it

was recognized that adninistrative flexibility

must be permitted. . . . [W]e are. of the

opinion that, licenses for fishing may be re—

quired in areas regulated under the Wii"to

Act. We think, however, these licenses

may be only regulatory in character

"We find nothing in the White Act that

authorir®s tc Sacratary af ti® Interior to

rant rerevvat ion occ "T.:1 . the privi loge
ear Lusivo o0...

The. Attorney General of Alaska also ruled that the Board of

/
pi anC] po- » cov.la not olvoo 11*~ c ejc#*nlrid <QU:LAAT "t Y

-8-
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in the absence of guiding standards prescribed by other pro-—

visions of law, to specify certain prior years as the test

for whether salmon gear licenses would be issued, here,

the Band has set specific years in the j.9("s, although no

guidelines are

this connection,

v

included in the 1969 statutory

scheme. In

it is pertinent to note that the Attorney

i
General s Opinion was explicitly made applicable to section

102.09,

set out in footnote 3, suora.

avoid the

The Alaska

the forerunner of the section 102.09

impact of Attorney General.

regulations

legislature apparently attempted to

Boyko™s Opinion by

ostensibly providing an avenue by which a commercial licensee

might,
a salmon gear

he might do-so,

after three years with such an area
license

even though he could never,

in the particular area.

license, obtain

The fact that

without the aid

of an establish I'd net-gear licensee., have previously gained

experience in the area with gear essential to

salmon

argument that the challenged scheme

CLshi tig cdes not hatmoa;.x.o0 wi th

safe operations by experienced fishermen. It

ecu torelal

lit® tiefondantsl

is designed to promote

appears to us

that the "escape" avenue offers nothing, beyond an 1illusory

hope to uau-eslabl ished salmon

their trade

licensing,
directed his objection.

nopolistic trade guilds not thought el’merebl

in a new area.

fishermen seckinid to ply

There 1is no saving clif! renee between the present,

attnd. up: iV e

Thc .

of Alaska ™ Constitution. As a properly cons"-

judge cri”..i:, vi-e have jurisdiction to CQi".dA:-
r.m.-w-efn. 11lo;-j o'\
957 Id,s. 7.1, Sfl-t 1, &) g, Ct.

Ed.

v. 1 o'>r 1,

2d 569 (1960).

m-

sche. ;» and that to which the Attorney General

Both would tend t.o establish mo—

therefore eoi"cl«»de tb S

-9-

by the Irrr._ei

iLuted thru.**
all legal
.l \ 0

in>3, A\ f.

the 1969
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1 salmon nct-gear licensing statute and its consequent regu—
2 lations cannot survive the requirements of the equal pro—
3 tection clause of the Constitution of the United States

4 or those of the Constitution of Alaska.

7

10
11

12

.13

14
15
16
17
18

20
21
22

23

24
25
26
27
23
27

30



10

11

13

14
15
10
17

18

19
20
21

22

23

24
25
26
27
28
20
30
31

32

- In. oral argument the defendants that
summary judgment lor the plaintiffs “.mild i» e proper be—
cause the decision of the court might rest upon f.acts to be
proved in plenary proceedings, tressed fur u definition of

»
such anticipated proof, defendants® counsel was unable to
specify, with any reasonable precision,, any genuine issue
of fact. Moreover, any genuine issue of fact, the resolu—
tion of which might control the disposition of the contro-
versy, 1is required by Rule 5(H) (2"5)/0f this court to be
disclosed by written statement not. later than three days
prior to the hearing on a motion for summary judgment. The
defendants clid not, within the time allowed by Lfis rule,
or ever, Tile the required statement. This corroborates
our conclusion that no genuine disputed issue of fac.L re—
mains. Counsel did orally suggest that the defendants
might offer proof that overriding considerations of con-—
servation inspired die adoption of this challenged regula—
tory scheme. Such proof, v.-italVvcr jt might ho, could not
alter tho result. However worthy or desirable may have
been the motives behind the legislation, they cannot cure the
obvious consti tut.tonal infin idities .

Accordingly, v/a doiy the defendantsl motions t.o

dismiss and for suvnary judgment, l.'0c grant the plaintiffs~

motion Tfor sur.eery judgment . The onforeomenk of the 1969

57/ This rule, as amended March 1, 1.967, reads as TfTollows:

"(2) Any party opposing the notion, [for
summary judj-eet] shall, net later than three

(3) days prioi to the hearing, ser-v and Tfile
a coc.ciae ’stc. i_e..-y\t of gc-.u"na issues”
setting Tforth al* : aterini facts as to which
it is A i< a gas ul < m is ;u.-
uaee s.*u lile



statute and the regulations 1in question is permanently

enjoined. Plaintiffs " counsel will prepare and submit a
6/ ]
proposed form of judgment.

&
Dated this cay 0l February, 1565

5/ CNC-<-—~r _
United Scates Circuij/Judge

£/ 17 x» )
-s/ k J <e.V]j
United™ States District Judge

/Unitdd States District Jiuge
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Footnote |If (Reference page 1)

We set forth here the pertinent statute,

chapter 186, S.L.A. 1963.
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li: THE SUPERIOR COURT rOPv THE STATE OF ALASKA

FIRST JUDICIAL DISTRICT, AT JUMEAU

SSCSIVFTiD

joeh bczanick, et al, ) of t fit~.
)
[ ] Plaintiffs,
1 ; MAR 31 1971
VS, \ pm
3 718,9,10,11,12,1,2,,5,0
WALLACE II. JOEPLT.'LLEP.G, ct al., ) S,
)
Do fondants. )
)} wo. 70-389 Civil
j eesoraedul; suppi,liel;timc tse decision

Tito court having hoard arguments of counsel, considered the
brief.;, and rendered 1its decision in open court declaring Chapter
188, Session Lavs of Alnsha 1968 to I in violation of the Con-
stitution of Alaska, hereby supplements it;; oral decision.

Tito plaintiff;; challenge the constitutionality of Chapter
1.88, Session Lav/s of Alaska 1988, which .mends AS JC.3S.250, 538
and 5-10 in an action for a declaratory "judgment and for a perman-
ent injunction against the onforccnonl. of the session la"/. The
olaintiffs base their challenge to the law on Sections 1 and 7,
ArLicle I, and Sections 3, 13, and 17, Article VIIl, Constitution
\o f-Jvlasha.

Some of the* plaintiffs cha Llunged Ch Itd., SLA 19C8 in the

JFederal District Court and a three jwugo panel ruled the. act was

unconstitutional as ho.i.rgj in vioJd alLion of the United State;
Constitution and the Constitution of Alnsha, "-on. in :m V. TUR*tyr,
!|257 1" duoo. 390 (). Alaska 1981). The Lure* jud™rv*  Feder.ild
@,-Ir;triet Court decision war. sot- aside a*; vio Liliir * the d-"UM rise.
I"iF a sicn Lion fey Liu.; United Si.rL.*:; Snorene Court. <L._Y. sr
397 U.S. 82, 2j L. Ed. 2d 68 (1579). The Mir*rone Court dl.i not:
consider the meri ts of the case but rou.mu *f the case »0 the

District Court ntrving *>rocoed lugs in orJor eor *he onrties to

liti*™ L * &r. * Alaska Conutii.ut.i or.ai cuestions _n the .Masha courts.
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The plaintiffs®™ notion for summary judgment was grantee

riarch 3,

1071, for the reasons set forth in this opinion. The

defendants challenged summary judgment being granted for the

plaintiffs ana i.luwa. curing Lae couijc or cue argum*-at on tso

motion for summary judgment 1in favor of the defendants.

Cl;.

ICG, SLA 10G3 provides:

Section 1. LEGISLATIVE FINDINGS. (a) Tlic

locji ilaturc finds that excessive entry 1into
Alaska fishing areas has resulted in massive
accumulations of salmon fishing gear with
attendant ever-increasing difficulty in providing
for sound conservation and management of the

resource.

(b) The legislature further finds that the
uninhibited issuance of gear licenses to anyone
despite total lack of experience in the particu—
lar area has not only been the prime factor tending
toward accumulation of excessive gear but also
has posed additional management, enforcement,
and public safety problems through the lack of
familiarity with regulations, waters, and
nroccdurcs peculiar to the individual area.

©) In view of the findings in (@) and (>
of this section, it is considered nocessnrv ay the
legislature to impose experience requirements
before 1issuance of salmon gear licenses to appli—
cants .

Mac. 2. AG 13.05 1is amended by adding a now
section to read:

Gee. 1G .05.530. PEGGO.1G KLIGJhLG FOP GGAA
LTCIGICGG. (&) Except in cases of extreme hard—
ship as defined by the hoard of Fish and Game,

a salmon net gear license for a specific salmon
registration area may be issued only to a person
who

¢H) has previously held a salmon sol gear
license for that specific salmon registration
area; or

2 has, for any three years, hold a commercial
fishing license and while so licensed .iciivly
engaged 1in commercial fishing 1in that speei” ic
area.

(> An applicant who claims that ho is
qualified for a gear license under (a)(2) o Li*is
section .Shall submit to the Popnrtmaht of Povanuo

€D an affidavit by the appl.icat.”".- si...l try*
that he emrchas. d Alaska commercial fishi. ;v
licenses to: re.mired throe years, aid during

those %Tears, com: jrci.il.lv fished 1in the sr.cei. “ie
salmon registration area; the soocif.i.e year.; the
applicant nurchasnd commercial fisLi.no licenses



The

of reducing the amount of fishing gear to promote tun conservation!

shall he marec! in the affidavit; and

@) cither affidavits from Iv;o persons
holding currently val:"d gear licenses in the area
where the applicant desires to fish stating
that the applicant has fished the required tine
in that area, or for each of three years stase—
ments prepared by the applicant, subsequent to the
effective date of this section,, signed by employees
of the Department of Pish and Game evidencing
that tiro applicant did report in at a Department
of Fish and Game office within the required area
during tire required three years.

©) P. person who makes a false statement in
the affidavits required by (b)() and (2) of this
section 1is guilty of a misdemeanor.

dec. 3. AG 16.05.540 1is amended to read:

Sec. 16.05.540. LIMITATION ON IGGNANCL 0"1
FISHING OQI'AP. LICGNSHS. The fishing gear licenses
mentioned, in secs. 550 - 650 of this chapter shall
be 1issued, one to the applicant and only for the
area in which the applicant qualifies under
sec. 536 of: this chapter. Fach applicar.-", shall
personally operate or assist in the operation of
the licenses fishing year. Hach applicant ""or the

fishing gear licenses mentioned in sec".. 570
and 500 or this chapter shall also personall! ™ own
or leas: the licenses fishing gear. The license

is transferable as provided under sec. 670 or
this chapter.

Gee. <l AG 16.05.250 1is amended by adding * new
subsection to read:

(.1.2) establish addition.*. 1 qualifications
relating to tunc eligibility requirements for gear
Licenses.

Gee. 5. Tlii.s Act. become:; > ff<*eliv*: on .January |1,
1065, wunless all or anv part of sec. 102.00 of the
,106.3 .Alaska Commercial Fishing "oqulntions 1is
struck down bv the courts, at which time this Act
w.i 11. .become effective immediately.

findings of the Legislature concerning the desiredLlity

and me ragomejit of the fisherl" is accepted. Further, the court

appreciates the diet that a Qrosumntion Ln favor or constit:;;tinn-

alitv enisks.

Thu

.V tm*r,

court r.gund r.o genuine 1issues of material :"..cf sir

the couri determined that: the statute viol .tea L:e+ me:l

protection guarantee of Gee. 1, Art. |1I; the common us: provis

.or.

j
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of See. 3, Art. viil and the prohibition of an exclusive right
"or special privilege of the fishery provision of Sec. 15, Art.
VII1l, Constitution of Alaska.

bdne the ol ai nti ffg and nornonn similarly situated could
qualify for a salmon net gear license in some of the salmon
registration areas and therefore, they were deprived of a valuable
right.

The classification between those who could receive a license
for a single ,alnon registration area and those who could not was
arbitrary and constituted an unreasonable classification. The
common calling of fishing is a fundamental right and cannot be
limited arbitrarily. State ex. rcl. p.nclch v. Huso, 59 P.2d 1101 ;

1
J (Wash. 1936). The defendants®™ assertion that one not now eligible
for a net gear license may qualify by engaging in commercial
fishing for three years 1in the salmon registration area appears
illusory when the facts of commercial fishing in Alaska are con—
sidered. See briefs of the parties for a description of the
salmon fishery.

The case, hotch v . Sonrd of P.ivc.r Pilnft Commissioners. _js_r

| the Port of Wow Orleans , 330 U.S. 552, 9] r..11d. 1093 (1017)
upholding the right of the river pilots at bow Orleans to linmit
their number 1is not controlling in the case at 1issue. being a
river pilot is more nearly like being a physician or lawyer than
is being a fisherman which compares with being a farmer, sailor,
teamster, or artisan as the Supremo Court analysed the facts. In
addition, the Supreme Court emphasised that river pilots 7or

iin effect, state officials and the .State of bon is;iana had .t. anti

nepol. ism s taiai to .

Tae. history of the United State:: and. the growth of 0 0 : erev

1

fincluded within its boundaries oxer.rvlif i tae vie.;o:i the I [

[ fata.-rs of our country had in making 1Ib"- republic . "re “tr.vo

i are.:. Those Alaskans privileged to draft the const Ltution for
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the inchoate state uncleretoeJ the wisdom of insuring equal pro-—
tection of the laws to each person and preventing limitations o.i
the free exorcise of an individualls legitimate initiative. dec.
1, Art. I, Constitution of Alesha.
Gee. 3, Art. VIIl, Constitution of Alaska provic.es:
CO? Moil WSC. huerover occurring in their natural
state, fish, wildlife, and waters are reserved
to the people for common use.
Gee. 15, Art. VIII, Constitution of Alaska provides:
.0 nkCchuGivc right of pig:hit/. 0 exclusive right
& or special privilege of fishery shall he created or
authorised 1in the natural vantors of the Gtato.
It is conceded that the above-quoted constitutional provision was
an embodiment of the effect of Section 1 of the \Aitc Act of
June G, 1924, 43 Stat. 4G4 and <carried withit themoaning given

I> the courts, "/re right ten fish commercially 1is sought to he

restricted by the Act and Lais would in effect grant an exclusive

right of flaker 7 which is prohibited, ee"nOr, . -s Wishi;w Co,
B5>T it oof 7 ot fvl 1h)’>1 r o r\ /*a 0fin
J J 7/ 1 ifF* iJw f = Jn - 1.Co%- T » f Km) [ I DR VAR ) > U1 V1 -4«*) m

Vue general moaning of the words of the constitutional pro—
vision require that r.o distinction between person:.; equally
situated is to ho made with regard- to fish in their natural state.

Ch. 1f1G, GLA J . has ..ever been or forces because its effect
myas suspended during t.iio pond-s.oy of the proem, di.w ; 1» t.

".."nit.-d Gtat s: Courts and the naOtmont of Cs 77, P..A 1278.

7h * court d:id not have l.o decide the guee;! Lot; 0" id:, .e-pro-

eetin t-v.es:; of rcgi stration e.roas r.or the du/. eerooM*; 1irgui” v.

plainFiffs.

*he docision of Luo Lhr> : 17ideo foi.eral di Ztrier mmurf
*rtight but 3"us :.ot considered con fro.lle;< ime cC.
4
f.iis dal" 2 "arch., 1171, .it G?i:»e..U, ..1 .she.

/1 -y
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