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Augie Reetz, Commissioner of Fish 

and G a m e  for Alaska, et al., 
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John Roznnich et 1.

On Appeal From the 

United States Dis­

trict Court for the 

District of Alaska.

[February 25, 1970]

M r . J u st ic e  D ouglas d e l iv e red  th e  o p in io n  o f t h e  
C ou r t .

This is an appeal from a three-judge District Court, 

content'd under 28 U. S. C. $$ 2281, 2284, declaring 

certain fishing laws of Alaska and regulations under them 

unconstitutional and enjoining their enforcement. 297 

F. Supp. 1100. W e  noted probable jurisdiction .'190 

U. S. 81!

The laws in question, passed in 19(iS, concern salmon 

net, gear licenses for commercial fishing, not licenses for 

other types of salmon fishing. They are challenged 

because they limit licensees to a defined group of per­

sons. The Act in material part, provides: '

"Rersons eligible for gear licenses, (a) Except 

in cases of extreme hardship us defined by the Hoard 

of Fish and Game, a salmon net. gear license for a 

specific salmon registration area may be issued on ly  
to a person who

1 Atiskit Stilt., § m.O.Tr.Hl'i (Itl/iS) Suli it. (to itf tlini sect ion 
sppeili:-., d ie  i In in id  ln> ,.u | i | i |p i l m :i|i|ili<-unons for n gear Inv ive .

SiTtioii III or* 5 IM provide- dun I lie lironsee slmll "personally 
(»| torn I •• or us,-1st in die operation ni 11n* luvii-cil IV ,ii” gear” ; that 
tin -liall "personally own nr tra.-e lip licensed fishing real"; and llmi



“(1) has previously held a salmon n c ^  gear 

license for that specific salmon registration area; or 

“(2) has, for any three years, held a commercial 

fishing license and while so licensed actively engaged 

in commercial fishing in that specific area.”

The regulations '- provide that except in cases of " e x ­
t r e m e  hardship" . . .  a salmon net gear license for a 
specific salmon registration area m ay be issued only to a 

person who:

'■(A) has held in 1965 or subsequent years a 

salmon net gem- license for that specific salmon regis­

tration area; or 

“(B) has, for any three years since January 1, 

i960, held a commercial fishing license and while 

so licensed actively engaged in commercial fishing 

hi that specific area.”
Appellees arc nonresidents who applied for commer­

cial salmon net gear licenses. They apparently arc 

experienced net gear salmon fishermen but they cannot 

qualify for a salmon net gear license to fish in any of 

the 12 regions or areas described in the Act and the 

regulations.1

Appellees filed a motion for summary judgment on the 

grounds that the Act and regulation deprived them of 

their rights under the Equal Protection (’lain of the 

Fourteenth Amendment and also their rights under the 

Alaska Constitution. That constitution provides in 

Art. VIII, S3:

"Wherever occurring in their natural state, fish, 

wildlife, a m 1 waters are reserved to the people for 

common use."

-Alaska Con im erna l F ish ing Regulations tj 102.00 (a) (1000)
1 As defined iu I h r regulations, ul., § 102 00 (a)(2).
•Wh i le  thr ang ina l rn inp la in ; challenged the lOHS regulations, it 

was amended to c h a l l e n g e  die lOliS A c t  and d ie 1000 regulation!: 
under it, which regulated the 1000 fishing season.
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And it provides in Art. VIII, § 15:

“No  exclusive right or special privilege of fishery 

shall be created or authorized in the natural waters 

of the State.”

Appellants filed a motion to dismiss or alternatively 

to stay the proceedings in the District Court pending 

the determination of the Alaska constitutional question 

by an Alaskan court.

Appellants’ motion to dismiss or to stay was denied. 

Appellee’s motion for summary judgment was granted, 

the three-judge District Court holding that the Act and 

regulations in question were unconstitutional both under 

the Equal Protection Clause of the Fourteenth A m e n d ­

ment and under the Constitution of Alaska. 297 F. 

Supp. 304-307.

This case is virtually on all fours with City of Meridian 
v. Southern Bell Tel. d  Tel. Co., 35S U. S. 039, where 
a single district judge in eo istruing a Mississippi statute 

hold that it violated both the Federal and the State 

Constitutions. The Court of Appeals affirmed and we 

vacated its judgment and remanded to the District Court 

with directions to hold tho case while the parties repaired 

to a state tribunal “for an authoritative declaration of 

applicable state law.” Id., at 040.
W e  said:

“Proper exercise of federal jurisdiction requires 

that controversies involving unsettled questions of 

state law be decided in the! state tribunals prelim­

inary to a federal court’s consideration of the under­

lying federal constitutional quest inns. . . . That 

is especially desirable where the q u o -sms of state 

law arc* enmeshed with the federal questions. . . . 

Here, the state law problems are delicate ones, the 

resolution of which is not without substantial diffi­

culty—certainly for a federal court, ... In such 

a case, when the state court’s interpretation of the



statute or evaluation of its validity under the state 

constitution m a y  obviate any need to coiisiderZjfs 

validity under the Federal Constitution, the federal 

court should hold its hand, lest it render a constitu- 

t'onnl decision unnecessarily.” Id., at 640-641.
W e  are advised that the provisions of the Alaska Con­

stitution at issue have never been interpreted by an 

Alaska court. The District Court, feeling sure of its 

grounds on the merits, held, however, that this was not 

a proper case for abstention, saying that "if the question 

had been presented to an Alaska court, it would have 

shared our conviction that the challenged gear licensing 

scheme is not supportable.” 297 F. Supp., at 304. The 

three-judge panel was a distinguished one, two being 

former Alaska lawyers. And they felt that prompt deci­

sion was necessary to avoid the "grave and irreparable” 

injury to the "economic livelihood” of the appellees 

which would result, if they could not engage in their 

occupation "during this year's forthcoming fishing 

season.” Ibid.
It is. of course, true that abstention is not necessary 

whenever a federal court is faced with a question of local 

law. the classic case being Meredith v. Winter Haven, 
320 U. S. 228, where federal jurisdiction was based on 

diversity only. Abstention certainly involves duplica­

tion of effort and expense and an attendant delay. Sec 

Ear/ and v. Louisiana State Hoard, 375 U. S. 411. That 

is why we have said that this judicially created rule 

whi< h stems from Railroad Commission v. Pullman Co., 
312 U. S. 490. should be applied only where "the issue 

of s'ate law is uncertain.” Harman v. Forsscnius, 3S0 
U. f\ 528, 534. Moreover, we said in Zwicldcr v. Koota, 
389 U. S. 241, 24S, that abstention was applicable "only 

in narrowly limited ‘special circumstances/ " citing Crop­
per ". Clark, 337 U. S. 472, 492. In Zwicldcr, a state stat­
ute ,vas attacked on the ground that on its face it was 

repugnant to the First Amendment; and it was con­

4 REETZ v. BOZANICIi
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ceded that state court construction could not render 

unnecessary a decision of the First Amendment question. 

3S9 U. S., at 250. A  state court decision here, however, 

could conceivably avoid any decision under the Four­

teenth Amendment and would avoid any possible irri­

tant in the federal-state relationship.

The Pullman doctrine was based on ‘‘the avoidance of 
needless friction” between federal pronouncements and 

state policies. 312 U. S., at 500. The instant case is 

the classic case in that tradition, for here the nub of the 

whole controversy may be the state constitution. The 

constitutional provision relates to fish resources, an asset 

unique in its abundance in Alaska. The statute and 

regulations relate to that same unique resource, the m a n ­

agement of which is a matter of great state concern. W e  

appreciate why the District Court felt concern over the 

effect of further delay on these plaintiffs, the appellees 

here; but we have concluded that the first judicial 

application of these constitutional provisions should 

properly be by an Alaska court.

W e  think the federal court should have stayed its hand 

while the parties repaired to the state courts for a reso­

lution of their state constitutional questions. W e  ac­

cordingly vacate the judgment of the District Court and 

remand the case for proceedings consistent with this 

opinion.
11, is so ordered.
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1 I N  T H E  U N I T E D  S T A T E S  D I S T R I C T  C O U R T  

F O R  T H E  D I S T R I C T  O F  A L A S K A

J O H N  B O Z A N I C H ,  et al.,

Pl a i n t i f f s ,
i

v *

A U G  IE R E E T Z ,  C o m m i s s i o n e r  
o f  F i s h  and G a m a  for the 
S t a t e  o f  . A l a s k a ,  et al.,

D e f e n d a n t s .

)

)

)

)

)

)

•j

Mo. J - 5 - 6 S

O P I N I O N

<?C. -< . . I — • Z -X -  . 'TF I'L E D
F E B  2  1 9 5 9

u : ; i t e u  sr.--.7-::: :::7 F .: :,t c o u r t
• DISTRICT 0? ALASKA

B e f o r e :  W A L T E R  ELY, C i r c u i t  Judge, and
R A Y M O N D  E. P L U M M E R  a n d  J A M E S  A. V O N  D E R  H E Y D T ,
D i s t r i c t  Judges.

ELY, C i r c u i t  Judge:

P l a i n t i f f s  arc. n o n r e s i d e n t s  of A l a s k a ,  'jha d e­

f e n d a n t s  a r e  t h o s e  a u t h o r i t i e s  o f  Lhc S t a t e  o f  A l a s k a  c h a r g e d  

w i t h  the e n f o r c e m e n t  of A l a s k a  r e g u l a t i o n s  p e r t a i n i n g  t.o 

f i s h i n g  r i ghts. T h e  p l a i n t i f f s  arc e x p e r i e n c e d  s a l m o n  f i s h e r­

men ,  and e a c h  h a s  p u r s u e d  h i s  o c c u p a t i o n  in c e r t a i n ,  a l t h o u g h  

n o t  all, o f  t h e  c o a s t a l  w a f e r s  o f  Alaska. T h o s e  w a t e r s  are 

g e n e r a l l y  d i v i d e d  into t w e l v e  f i s h i n g  regions. In 1968,

A l a s k a  a d o p t e d  a c e r t a i n  s t a t u t e  u n d e r  w h i c h  f i s h i n g  r i g h t a  '

' i n  the d i f f e r e n t  regi ons w a r e  t h e r e a f t e r  to h e  r e g u l a t e d  by

v  -
g e a r  l i c e n s i n g  r e q u i r e m e n t s .  T h e  w o r d  " g e a r , "  in its p e r t i n e n t  

m e a n i n g  h e r e ,  r e f e r s  to the o p e r a t i n g  nets e m p l o y e d  in the 

c o m m e r c i a l  h a r v e s t i n g  o f  salmon. T h e  statute' u n d e r t o o k  to 

c o n f e r  u n o n  the B o a r d  o f  Fish and G a m e  the r i c h t  to adopt'• »• i

a d d i t i o n a l  r e g u l a t i o n s  pursuant, t.o flic statute. T h e  most 

r e c e n t  of the r egulations, those w h i c h  arc. p e r t i n e n t  hero,

1/ A t t a c h e d  as f o o tn ote I / is chap ten 186, S. I,. A. 1968

1-

z \  .’ i-..!i!rf lc  
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b e c a m e  e f f e c t _ v e  o n  F e b r u a r y  12, 1969. F r o m  a n  e x a m i n a t i o n

o f  the g e r m a n e  p r o v i s i o n s  o f  the statute, q u o t e d  in the m a r ­

gin, it is a p p a r e n t  t h a t  n o n e  o f  the p l a i n t i f f s  c o u l d  q u a l i f y  

for a s a l m o n  n e t  g e a r  l i c e n s e  to f i s h  in some of the t w e l v e  

r e g i o n s .  In fact, t h e i r  a p p l i c a t i o n s  for the 1 9 6 8  f i s h i n g ,  

s e a s o n  w e r e  d e n i e d  u n d e r  r e g u l a t i o n s  less r e s t r i c t i v e’tha n  . 

t h o s e  m o s t  r e c e n t l y  i s s u e d .  * •

•The p l a i n t i f f s  h a v e  a r g u e d  that the l i c e n s i n g  r e­

q u i r e m e n t s  arc i n v a l i d  as v i o l a t i v e  of b o t h  the C o n s t i t u t i o n s  

o f  t h e  U n i t e d  S t a t e s  a n d  the S t a t e  of A l a s k a .  T h e r e  is n o  

J u r i s d i c t i o n a l  p r o b l e m  v/ith the a m o u n t  i n  c o n t r o v e r s y ,  a n d  in 

l i g h t  of the s u b s t a n t i a l  f e d e r a l  questi on, our J u r i s d i c t i o n  

is i n i t i a l l y  f o u n d e d  on 28 U.S.C. f, 1331(a). S i n c e  p l a i n t i f f s

2 /  W e  q u o t e  h e r e  the r e l e v a n t  e x t r a c t  f r o m  the 1969 Commercial  
•Fishing R e g u l a t i o n s  for the S t a t e  of Alaska:

" S e c t i o n  1 0 2 . 0 9  S a l m o n  Rot G e a r  L i c e n s e s .

(a) P e r s o n s  e l i g i b l e  for s almon net g e a r  l i c e n s e s .

(1) E x c e p t  in c a s e s  of e x t r e m e  h a r d s h i p  as 
d e f i n e d  in Sec. 1 02.00 ( a ) ( 2 ) ,  a s a l m o n  
n o t  g e a r  l i c e n s e  for a s p e c i f i c  s a l m o n  
r e g i s t r a t i o n  a r e a  m a y  bo i s s u e d  o n l y  to 
a. p e r s o n  who:

(a) h a s  h e l d  In 1963 or s u b s e q u e n t  y e a r s  
a s a l m o n  net g e a r  l i c e n s e  for that  
s p e c i f i c  s a l m o n  r e g i s t r a t i o n  a r e a ;  
or

(B) has, for any three y e a r s  s i n c e  J a n ­
uar y  1, i9 6 0 , h e l d  a c o m m e r c i a l  
f i s h i n g  l i c e n s e  and w h i l e  so 
l i c e n s e d  a c t i v e l y  e n g a g e d  in c o m m e r­
cial f i s h i n g  in that s p e c i f i c  area.

(2) E x c e p t i o n s  for e x tr eme h a r d s h i p :

U p o n  a p p r o v a l  by a H a r d s h i p  P a n e l  c o n ­
si s t i n g  of the C o m m i s s i o n e r ,  the D e p u t y  
C o m m i s s i o n e r  for Com.:;, ere.I al Fisher i e s ,  
a n d  the D i r e c t o r  of the C o m m e r c i a l  
F i s h e r i e s  D i v i s i o n  o f  the D e p a r t m e n t  o f  
F i s h  a n d  Ca.v.e, a ::,a 1 nan n-.-t gear l i c e n s e  
shall be i s s u e d  as f o llows :

(A) S e r i o u s  injury, sickness, or d e a t h ;

-  o ~
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s e e k  a d e c l a r a t i o n  of the u n c o n s t l t u t l o n a l i t y  of s t a t e  lav.’s 

a n d  a n  I n j u n c t i o n  a g a i n s t  t h e i r  enf orc e m e n t ,  our t h r e e -  

j u d g e  D i s t r i c t  C o u r t  v;as c o n v e n e d  p u r s u a n t  to 28 U.S.C. §§ 

22ol, 2 2 g* t. O n • r'euruary J - l i j  li? u9 j we eonuuCi.ed a h e a r i n g  oil 

t h e  d e f e n d a n t s '  m o t i o n  to d i s m i s s  an d m o t i o n  for s u m m a r y

i
j u d g m e n t  a n d  the p l a i n t i f f s '  m o t i o n s  for i n j u n c t i v e  r e l i e f  .

a n d  for s u m m a r y  j u d g me nt. We t o o k  the c a u s e  u n d e r  a d v i s e -
c

ment, a n d  our r e v i e w  o f  the a u t h o r i t i e s  h a s  c o n v i n c e d  us

I • -
t h a t  we m u s t  d e n y  the d e f e n d a n t s '  m o t i o n s  a n d  e n t e r  s u m m a r y

i
J u d g m e n t  i n  f a v o r  o f  th e p l a i n t i f f s .  Our r e a s o n s  follow.

I» <
■ In. t h e i r  m o t i o n  to dismiss., the d e f e n d a n t s  s u g -

0

g e s t e d  that t h ere is n o  case or c o n t r o v e r s y  b e c a u s e  the i s ­

sues  are moot. T h i s ' c o n t e n t i o n  is v a l i d  in its a p p l i c a t i o n  

to t h e  p l a i n t i f f s '  o r i g i n a l  complaint, w h i c h  c h a l l e n g e d  the 

n o w - e x p i r e d  I960 r e g u l a t i o n s  u n d e r  'which they w e r e  d e n i e d  

l i c e n s e s  for t h a t  season. The plaintiffr.' a m e n d e d  c o m p l a i n t ,

2 /  C o n t i n u e d

I f  the h e a d  or a h o u s e h o l d  w h o  h e l d  a 
19d8 A l a s k a  s a l m o n  net g e a r  l i c e n s e  
will be p r e v e n t e d  f r o m  c o m m e r c i a l  
f i s h i n g  in 1 9 3 9  b e c a u s e  of s e r i o u s  
injury, or s i c k n e s s  as c e r t i f i e d  by a 
p h y s i c L a n ,  or death, a  m e m b e r  o f  his 
family, or o ther i n d i v i d u a l  s e l e c t e d  
by the family, shall b e  i s s u e d  a 3 9^9 
s a l m o n  net g e a r  l i c e n s e  for the s a m e  
r e g i s t r a t i o n  area.

(B) O ther cases o f  e x t r e m e  h a r d s h i p ,  in 
e l u d i n g  n e w  fishor.lcs, c e r t a L n  m i l i t a r y  
s e rvice s i t u a t i o n s  a n d  p r o l o n g e d  i l l­
nes s e s  as a p p r o v e d  by the H a r d s h i p  Panel

A n e w  fishery is a f i s hery that h a s  
d e v e l o p e d  in a r.ev; l o c a t i o n  vdiere
e l i gible ^  4 -  U  -

L l o t i O are i n s u f f i c i e n t  to
a d e q u a t e l y  h a r v e s t  the r e s o u r c e . "

-  3 -



h o w e v e r ,  d e a l s  s q u a r e l y  w i t h  the 1969 r e g u l a t i o n s  and s t a t u t e  

n o w  in e f f e c t  a n d  u n d e r  w h i c h  they w o u l d  c l e a r l y  b e  p r e v e n t e d  

f r o m  o b t a i n i n g  the g e a r  l i c e n s e s  n e c e s s a r y  for u t i l i s i n g  their 

s a l m o n - c a t c h i n g  e q u i p m e n t  in c e r t a i n  c o a s t a l  r e g i o n s  that
i * 1

t h e y  desire. A n o t h e r  t h r e e - j u d g e  c o u r t  o f  this D i s t r i c t  o v e r­

r u l e d  a s i m i l a r  s u g g e s t i o n  o f  m o o t n e s s  and e x p l a i n e d  its

» i
r e a s o n i n g  at l e n g t h  in B r o w n  v. A n d e r s o n , 202 F. Supp. 96 

(D. A l a s k a  1962). ’ \

T h e  d e f e n d a n t s  also u r g e  that w e  a b s t a i n  f r o m  con-

r " •
s i d e r a t i o n  o f  the i s sues in light of the q u e s t i o n s  o f  s t 2 te'f .
lav; i n v o l v e d  in the case. It is p e r f e c t l y  c l e a r  to .us that 

the p l a i n t i f f s  s h o u l d  not be p e n a l i z e d  by our a d o p t i n g  the 

p o s i t i o n  that w e  s h o u l d  a b s t a i n  from m e e t i n g  the i m p o r t a n t  

c o n s t i t u t i o n a l  issues p r e s e n t e d  u n t i l  the A l a s k a  s t a t e  c o u r t s  

m a y  at some f u t u r e  time be c a l l e d  upon to a n a l y z e  the q u e s t i o n s ,  

O u r  a b s t e n t i o n  w o u l d  s u r e l y  d e p r i v e  the p l a i n t i f f s  o f  s u b­

s t a n t i a l  e n g a g e  'ant in their o c c u p a t i o n  d u r i n g  this y e a r ' s  

f o r t h c o m i n g  f ishing s e a s o n . Tin h p r o s p e c t i v e  i n j u r y  to 

t h e i r  e c o n o m i c  liveli hood looms too g r a v e  a n d  i r r e p a r a b l e  to 

p e r m i t  d e l a y  in the a d j u d i c a t i o n  of their constitutional, 

r i g h t s .  M o r e o v e r ,  the legal i ssues p r e s e n t e d  do not c o n s t i­

tute a p r o p e r  c a s e  for a p p l i c a t i o n  of the d o c t r i n e  o f  a b s t e n­

tion. T h e  p r o p e r  d i s p o s i t i o n  o f  the c a s e  on the m e r i t s  is too 

c lear, and v/e h a v e  a b s o l u t e l y  no doubt that:, i f  the q u e s t i o n  

h a d  b e e n  p r e s e n t e d  to an A l a s k a  court, it w o u l d  h a v e  s h a r e d  our 

c o n v i c t i o n  that the c h a l l e n g e d  g e a r  l i c e n s i n g  s c h e m e  is not 

s u p p o r t a b l e .  See the a n a l y s i s  of a u t h o r i t i e s  in Z w 1c k l o r v. 

K o o t a, .409 U.S. 2:1, 230 o l ,  SS S. Ct. 391, 19 L. Ed. 2d 44'j. 

(1,967). In Z'.'j c1- l e r , the. S u p r e m e  Court stated, "V/e h a v e  

| frequent ly •ph?'. /•••.' the.I eh. i :: not to be o r d e r e d

u n l e s s  .the s t a t e  s t atute is o r u n c e r t a i n  n a t u r e ,  end is 

o b v i o u s l y  susceptible, of e limiting c o n s t r u c t i o n . "  [Cita-

. _ a _
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tions o m i t t e d . ]  3S9 U.S. at 251, n o t e  14.
*

A s  w e  i n t e r p r e t  the l i c e n s i n g  scheme, it v i o l a t e s  

the e q u a l  p r o t e c t i o n  c l a u s e  o f  the F o u r t e e n t h  A m e n d m e n t  o f  

the C o n s t i t u t i o n  of the U n i t e d  States. The. o n l y  p e r s o n s
i ...

that c a n  p r e s e n t l y  q u a l i f y  for n e t - g e a r  l i c e n s e s  a r e  those

a l r e a d y  v e s t e d  w i t h  the l ocal p r i v i l e g e .  To r e c e i v e  a

1 .• 
l i c e n s e  for a p a r t i c u l a r  fishery, o n e  m u s t  h a v e  h e l d  a

g e a r  l i c e n s e  i n  the same r e g i o n  i n  a y e a r  s ince 1965 or

h a v e  h e l d  a c o m m e r c i a l  f i s h i n g  l i c e n s e  in that r e g i o n  for

. ! - . 3 /  _ • \  •
a n y  three y e a r s  s i n c e  1960. A n  a s p i r i n g  c o m m e r c i a l  l i c e n s e e

i •

w i s h i n g  to p a r t i c i p a t e  i n  s a l m o n  f i s h i n g  m a y  w o r k  for a

l o c a l l y  l i c e n s e d  e m p l o y e r  for three y ears or m a y  fish for

h i m s e l f  b u t  w i t h o u t  the n e c e s s a r y  -net-gear to c a t c h  salmon. 

Thus, if an o u t s i d e r  w i s h e s  to fish for s a lmon in a g i v e n  

year, and i n  three y e a r s  to q u a l i f y  for h i s  o w n  g e a r  licen se, 

h i s  c h a n c e s  a r e  w h o l l y  d e p e n d e n t  upon o b t a i n i n g  e m p l o y m e n t  

u n d e r  a m e m b e r  o f  that, 'losccl c l a s s  of f i s h e r m e n  who, in the 

s p e c i f i e d  p a s t  years, p o s s e s s e d  the r i g h t  to fish in the 

area. A l t h o u g h  a state m a y  e n a c t  fishi ng r e g u l a t i o n s  in 

the l e g i t i m a t e  i n t e r e s t s  o f  c o n s e r v a t i o n  and safety, it m a y  

not, to a c h i e v e  those ends, e m p l o y  a r b i t r a r y  and irration al 

m e a n s  w h i c h  c r e a t e  or protect: local, monopolistic: interes ts. 

U n d e r  the schema, entry in to the s a l m o n  f i s h i n g  i n d u s t r y  is 

c o n t r o l l e d  not b y  the state, but by local f i s h e r m e n  in eac h

3/ C o m m e r c i a l  F i s h i n g  R e g u l a t i o n s ,  s e c t i o n  1 0 2 . 0 9 ( a ) ( 1 )
(A), (B)(1.969), note 2, sunra, No other e n t r i e s  into the 
s a l m o n  fishin g indu stry in any c o a s t a l  r e g i o n  are p e r m i t t e d  
e xcept the n a r r o w l y  p r e s c r i b e d  class of e x t r e m e  h a r d s h i p  
cases as l i m i t e d  in s e c tion 10?. 09 (a) (2) (1.969) , a l s o  q u o t e d  in 
n o t e  2, Si"ira. U n d e r  this " h a r d s h i p "  p rovis i o n ,  a l i c e n s e e  
w o u l d  be e m p o w e r e d  to a s s i g n  hi.r* l i cense  to anyone, r e g a r d l e s s 1 
of  w h e t h e r  or n o t  the .assignee b a d  any fishing e x p o v icR.cc 
w'i tat so a v e r .
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a r e a  w h o  a r e  e l i g i b l e  for g e a r  l i c e n s e s  and c a n  c h o o s e  a m o n g

t h e  c o m m e r c i a l  ‘f i s h e r m e n ,  i f  any, that they m i g h t  w i s h  to hire.

T h e  pov/er to p e r m i t  c o m p e t i t i o n  c a n n o t  b e  v e s t e d  in p r i v a t e

inv.ti'cjcs WiiOJu o .1 a  ocnej.ii/ v/oulu orcii/iadly not ue s e r v e d  by
o •

a s s i s t i n g  p o t e n t i a l  c o m p e t i t o r s  to q u a l i f y .

We a r e  c o n v i n c e d  t h a t  the A l a s k a  s c h e m e  c a n n o t  

m e e t  the e q u a l  p r o t e c t i o n  r e q u i r e m e n t s  s e t  f o r t h  in M o r e y  v.

y ------------------------------------------------------------------------- — -------- :
Doud, w h e r e i n  the S u p r e m e  C o u r t  s t r u c k  dovrn a n o t h e r  i n v i d i o u s  

c l a s s i f i c a t i o n  i n  l e g i s l a t i o n  c o n c e r n i n g  e c o n o m i c  r e g u l a t i o n .  

T h e r e ,  t h e  S u p r e m e  C o u r t  a n n o u n c e d :
I ■
i

"In d e t e r m i n i n g  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  
A c t ’s a p p l i c a t i o n  . . . w e  s t a r t  w i t h  the*

. • e s t a b l i s h e d  p r o p o s i t i o n  t h a t  t h e  ‘p r o h i b i t i o n  
• .of the E q u a l  P r o t e c t i o n  C l a u s e  g o e s  no f u r t h e r

t h a n  t h e  i n v i d i o u s  d i s c r i m i n a t i o n . 1 W i l l i a m s o n  
v. I.ee O p t i c a l  C o ., 3 4 8  U.S. 483, 4 8 9 7  T h e  

• r u l e s  f o r  c e s s i n g ~ a  d i s c r i m i n a t i o n  h a v e  b e e n  
s u m m a r i z e d  as f o l l o w s :

’1. T h e  e q u a l  p r o t e c t i o n  c l a u s e  o f  the 
F o u r t e e n t h  A m e n d m e n t  d o e s  n o t  take f r o m  
the S t a t e  the p o w e r  to c l a s s i f y  in the 
a d o p t i o n  of p o l i c e  lavrs, b u t  a d m i t s  of 
t h e  e x e r c i s e  o f  a w i d e  s c o p e  o f  d i s c r e t i o n  
in that  regard, a n d  a v o i d s  w h a t  is d o n e  
o n l y  w h e n  it is w i t h o u t  any r e a s o n a b l e  
b a s i s  a n d  t h e r e f o r e  is p u r e l y  a r b i t r a r y .
2. A c l a s s i f i c a t i o n  h a v i n g  s o m e  r e a s o n a b l e  
b a s i s  do es n o t  o f f e n d  a g a i n s t  t h a t  c l a u s e  
m e r e l y  b e c a u s e  it is n o t  m a d e  w i t h  m a t h e m a t i c a l  
n i c e t y  o r  b e c a u s e  in p r a c t i c e  it r e s u l t s  in 
s o m e  i n e q u a l i t y .  3* W h e n  the c l a s s i f i c a­
ti o n  in s u c h  a lav/ is c a l l e d  i n  q u e s t i o n ,  j f 
a n y  s t a t e  o f  f a c t s  r e a s o n a b l y  c a n  b e  c o n­
c e i v e d  that w o u l d  s u s t a i n  it, the e x i s t e n c e  
o f  t h a t  s t a t e  of facts at the time the l a w  
w a s  e n a c t e d  m u s t  be a s s u m e d .  4. One w h o  
a s s a i l s  the c l a s s i f i c a t i o n  in s u c h  a lav; m u s t  
c a r r y  the b u r d e n  o f  shov/.lng that it does  
n o t  rest u p o n  any r e a s o n a b l e  b a sis, but is 
e s s e n t i a l l y  a r b i t r a r y .’ L i n d s l e y  v. N a t u r a l

220 U .S . o l , 7 0 ^ 7 9 7

)
/

\ C a r b o n i c  Gas Co.

3 5 !

"To t h e s e  rules v;e a d d  t h e  c a u t i o n  that ’D i s c r i m i n a­
t i o n s  o f  an u n u s u a l  c h a r a c t e r  e s p e c i a l l y  s u g g e s t  
c a r e f u l  consideratrion to d e t e r m i n e  w h e t h e r  the y 
are o b n o x i o u s  to the c o n s t i t u t i o n a l  p r o v i s i o n . 1" 
[Citat ions o m i t t e d . 1

i. 3  - citiu oir.er g a u t h o r i t i e s ;

;4/ 354 U.S. 4 5 7 J 77 S. Ct. 1 34 4 , 1 L. E d .  2d 1485 (1 5 5 7 )

- o  -
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ise K a y h u e  v. C i t y  of P l a n t a t i o n , 3 7 5  F . 2 d  h h 7, *150-51    ^

(5th Ci r. 1957); pig L e vy v. L o u i s i a n a , 391 b . S . 6 8 , 71,

8 3  3. Ct. 15°9j 20 L. Ed. 2 d  *'36 (19*58). V(e can r e a s o n a b l y

c o n c e i v e  o f  n o  h y p o t h e t i c a l  state o f  f a c t s  w h i c h  w o u l d

j u s t i f y  d i s c r i m i n a t i o n  in f a v o r  of s a l m o n  f i s h e r s  w h o
»

T
h a p p e n e d  to h a v e  h e l d  c o m m e r c i a l  l i c e n s e s  in t h r e e  y e a r s  • 

s i n c e  I 960 or s e a r  l i c e n s e s  in a y e a r  s i n c e  1 9 8 5 - T h e  

j d e f e n d a n t s  s u g g e s t  that p r i o r  e x p e r i e n c e  m i g h t  be n e c e s s a r y  

in  t h e  i n t e r e s t s  o f  s a f e t y  and c o n s e r v a t i o n  m a n a g e m e n t ;  

n e v e r t h e l e s s ,  we p e r c e i v e  n o  r a t i o n a l  b a s i s  for the s t a t e ' s  

j p l a c i n g  o f  s e l e c t i o n  o f  the o u t s i d e r s  a l l o w e d  to g a i n  the 

n e c e s s a r y  " p rior e x p e r i e n c e "  in the i n d u s t r y  in the h a n d s  of 

p r i v a t e  c i t i z e n s  n o w  e l i g i b l e  for the r e q u i r e d  l i c e n s e s .  T h e  

d e f e n d a n t s  s u g g e s t  that the n e c e s s a r y  e x p e r i e n c e  m a y  be g a i n e d  

b y  a n  o u t s i d e r  if he f i s h e s  c o m m e r c i a l l y  in the a r e a  for thre e 

y e a r s ,  e v e n  t h o u g h  such f i s h i n g  is not  th the n e t - g e a r
j

! n e c e s s a r y  to c a t c h  salmon. VJe c a n n o t  u n d e r s t a n d  hovr the

e c e s s z r y  to fish for s a l m o n  m i g h t  be p r o m o t e d

by r e q u i r i n g  the plaintiffs, vrho are experiences .In salmon

f i s h i n g ,  or o t h e r s  w i t h  no such e x p e r i e n c e  to e m p l o y  the

d i f f e r e n t  t e c h n i q u e s  i n c i d e n t  to f i s h i n g  for h e r r i n g  or 
!

o t h e r  f o r m s  o f  n o n - s a l m o n  sea life..

A l t h o u g h  v;e w o u l d  h a v e  p r e f e r r e d  that the A l a s k a

" e x p e r i e n c e "

the A l a s k a  C o n s t i t u t i o n ,  which, in its A r t i c l e  VIII, p r o v i d e

J *v W* .. w. X <
v;aters are reserve 
u s e .

, oppor tun ity

.icensi n g sc'no

in its A r I J cl

i e .  V.'here ver '

f i s h ■.» 
J ' ' lid I

» the p eop le fo

"Section 15. ho Exclusive Right of Fishery.
1 . 0  e x : j . u s i v <T: V 1 vi O ̂

ii 1 - . . . . .

.* s* r<: j .  * o:
* ‘ r . .  1 “ • . *

the natural water.; of uhe St-.to."

T n e  tv/Or*i-jy ^ :v.-r̂  1 o_ m 1. I *t an Cpxnion elrec t o o  m
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C o m m i s s i o n e r  o f  the D e p a r t m e n t  of F i s h  and Game, d a t e d  

F e b r u a r y  9, 1968, e m p h a s i z e d  the u n c o n s t i t u t i o n a l i t y  of 

a p r o p o s e d  a n d  ... e s s e n t i a l l y  s i m i l a r  l i c e n s i n g  r e q u i r e­

m e n t  T.-.ns,Ci. *iuvd c i i l i c e n s e s  Lo Lno se
*

l i c e n s e - h o l d e r s  vrithin the s a m e  a r e a  in the p a s t - t w o  years.

T h e  A t t o r n e y  G e n e r a l  r e l i e d  o n  S t a te ex r e l . B a c i c h  v. Hus-a,

187 W a s h .  75, 59 P . 2d 1101 (1936), in w h i c h  1933 s a l m o n  g e a r

l i c e n s e s  w e r e  i s s u e d  o n l y  to those w h o  h a d  h e l d  l i c e n s e s  in

1 9 3 1  o r  1932. K e  set f o r t h  the l e g i s l a t i v e  h i s t o r y  o f
! *

s e c t i o n  15, s u p r a , d e m o n s t r a t i n g  that the p r o v i s i o n  w a s

b a s e d  o n  s e c t i o n  1 o f  the W h i t e  A c t  o f  J u n e  6, 1924, 43

Stat. 46 4, u n d e r  w h i c h  A l a s k a  f i s h e r i e s  w e r c  r e g u l a t e d

p r i o r  to A l a s k a ' s  s t a t e h o o d .  T h e  l e a d i n g  case c o n s i d e r i n g

the W h i t e  A c t  is H y n e s  v. G r i m e? P a c k i ng Co., 337 U.S. 86,

69 . S. Ct. 96.3, 93 I.. Ed. 123! (1949). T h e  S e c r e t a r y  o f  the

I n t e r i o r  h a d  o r d e r e d  c e r t a i n  A l a s k a  w a t e r s  c l osed to fisirir.e

b y  all e x c e p t  those of the K a r l u k  I n d i a n  R e s e r v a t i o n  a n d

t h e i r  l i c e n s e e s .  T h e  S u p r e m e  C o u r t  in H ynes h e l d  that the

W h i t e  A c t  p r o h i b i t e d  f i s h i n g  g r a n t s  to special g r o u p s  or

n u m b e r s  o f  p e o p l e .  W e  read, at 1.20-22:

" C o n g r e s s  did noL p r o p o s e  that t h e s e  r i c h
f i s h i n g  g r o u n d s  should be m o n o p o l i z e d  by
t h i s  d e f i n e d  g roup.  T h e  l e g i s l a t i v e  h i s t o r y  
o f  the W h i t e  A c t  o n l y  e m p h a s i z e s  w h a t  tine 
s t a t u t e  c l e a r l y  says, that is, no special 
p r i v i l e g e s  in A l a s k a n  f i s h i n g  p r e s e r v e s .  . . .

" F o r  the c o n s e r v a t i o n  o f  the f i s h e r i e s ,  it 
w a s  r e c o g n i z e d  that a d n i n i s t r a t i v e  f l e x i b i l i t y  
m u s t  be p e r m i t t e d .  . . . [W]e are. of the 
o p i n i o n  that, l i c e n s e s  for f i s h i n g  m a y  be r e ­
q u i r e d  in a r e a s  r e g u l a t e d  u n d e r  the Wii'to 
Act. W e  think, h o w e v e r ,  these l i c e n s e s  
m a y  be o n l y  r e g u l a t o r y  in c h a r a c t e r  . . . .

" W e  find n o t h i n g  in the W h i t e  Act that 
a u  tho r i r. •?. s t c  S a c r a t a r y a f t i ’. •? 1 n t e r i. o r t o
rant re rev vat i on o c c  'T.:’! . the privi 1 oge 

ear Lusivo o'...

The. A t t o r n e y  G e n e r a l  of A l a s k a  a l s o  r u l e d  that the B o a r d  of
/

pi a n C] p o . - » cov.l a  n o t  o l v o o  11*  ̂ c. • ]c#r*n L ric! <?.I:L.̂ (1T ' t '/
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in the a b s e n c e  o f  g u i d i n g  s t a n d a r d s  p r e s c r i b e d  b y  o t h e r  p r o­

vi s i o n s  o f  law, to s p e c i f y  c e r t a i n  p r i o r  y e a r s  as the test 

for w h e t h e r  s a l m o n  g e a r  l i c e n s e s  w o u l d  be issued, here,

the B o a r d  has set specific years in the j.9o(j's, although no 
* v

g u i d e l i n e s  are i n c l u d e d  in the 1969 s t a t u t o r y  scheme. In

this c o n n e c t i o n ,  it is p e r t i n e n t  to n o t e  that the A t t o r n e y

i
G e n e r a l  s O p i n i o n  w a s  e x p l i c i t l y  m a d e  a p p l i c a b l e  to s e c t i o n

102.09, the f o r e r u n n e r  of the s e c t i o n  102.09 r e g u l a t i o n s

set out in f o o tnote 2, suora.
■ •

T h e  A l a s k a  l e g i s l a t u r e  a p p a r e n t l y  a t t e m p t e d  to 

a v o i d  the i m p a c t  o f  A t t o r n e y  General. B o y k o ' s  O p i n i o n  by 

o s t e n s i b l y  p r o v i d i n g  an a v e n u e  b y  w h i c h  a c o m m e r c i a l  l i c e n s e e  

m i g h t ,  a f t e r  t h r e e  y e a r s  w i t h  such an area license, o b t a i n  

a s a l m o n  g e a r  l i c e n s e  in the p a r t i c u l a r  area. T h e  fact that 

he m i g h t  d o-so, e v e n  though he c o u l d  never, w i t h o u t  the aid 

o f  an e s t a b l i s h  I'd n e t - g e a r  licensee., h a v e  p r e v i o u s l y  g a i n e d  

e x p e r i e n c e  in the ar ea w i t h  g e a r  essential to e c u  tore la 1 

s a l m o n  CLshi tig c’oes not hat moa;.x.o wi th lit* tie f o n d a n t s 1 

a r g u m e n t  that the c h a l l e n g e d  s cheme  is d e s i g n e d  to p r o m o t e  

s a f e  o p e r a t i o n s  by e x p e r i e n c e d  fisher m e n . It a p p e a r s  to us 

that the " e s c a p e "  a v e n u e  o f f e r s  nothing, b e y o n d  an illusory

i
h o p e  to u a u - e s l a b l  i shed s a l m o n  f i s h ermen seckini’g to ply 

their trade in a n e w  area.

T h e r e  is no s a v i n g  c!i f ! renee b e t w e e n  the present, 

licensing, sche. ;• and that to w h i c h  the A t t o r n e y  G e n e r a l  

d i r e c t e d  h i s  o b j e c t i o n .  Both w o u l d  tend t.o e s t a b l i s h  mo­

n o p o l i s t i c  trade g u i l d s  not thought •!.*■: • rebl b y  the Irrr.ei . 

of A l a s k a’s C o n s t i t u t i o n .  As a. p r o p e r l y  cons'- i Luted thru.** 

judge cri"..i:, v:-e h a v e  j u r i s d i c t i o n  to CQi'.d A:- all legal 

a t t n d . u p :  i V  • r.'.-w-efn. 1 1 o;-j • ' V  »; •1 . • •
Tnc . v. .1 o' >r i, 957 Id, S. 7.1, Sfl-t I , f >1) g , Ct. in.>3, ~\ f..

Ed. 2d 569 (I960). m- t h e r e f o r e  eoi'cl«»de t b‘>! the 1969

-9-
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- In. o r a l  a r g u m e n t  the d e f e n d a n t s  that

s u m m a r y  j u d g m e n t  lor the p l a i n t i f f s  '.mild i»_ •. p r o p e r  b e ­

c a u s e  the d e c i s i o n  of the co urt m i g h t  res t u p o n  f.acts to b e

p r o v e d  in p l e n a r y  proceedings, t r e s s e d  fur u. d e f i n i t i o n  of 
»

s u c h  a n t i c i p a t e d  proof, d e fendants'  c o u n s e l  w a s  u n a b l e  to 

s p e c i f y ,  w i t h  any r e a s o n a b l e  precision,, any g e n u i n e  i s s u e  

o f  fact. M o r e o v e r ,  any g e n u i n e  i s s u e  o f  fact, t h e  r e s o l u­

ti o n  o f  w h i c h  m i g h t  c o ntrol the d i s p o s i t i o n  o f  the c o n t r o -
5 /

v e r s y ,  is r e q u i r e d  by Rule 5(H) (2") o f  this c o u r t  to b e  

d i s c l o s e d  b y  w r i t t e n  s t a t e m e n t  not. l a t e r  than t h r e e  days 

p r i o r  to the h e a r i n g  on a m o t i o n  for s u m m a r y  j u d g m e n t .  T h e  

d e f e n d a n t s  clid not, w i t h i n  the time a l l o w e d  b y  L’nis rule, 

o r  ever, f i l e  the r e q u i r e d  statement. This c o r r o b o r a t e s  

o u r  c o n c l u s i o n  that no g e n u i n e  d i s p u t e d  i s s u e  o f  fac.L r e ­

ma i n s .  C o un sel d i d  o r a l l y  s u gges t that the d e f e n d a n t s  

m i g h t  o f f e r  p r o o f  that o v e r r i d i n g  c o n s i d e r a t i o n s  o f  c o n­

s e r v a t i o n  i n s p i r e d  die a d o p t i o n  of this c h a l l e n g e d  r e g u l a­

tory scheme. Such proof, v.-italVvcr jt m i g h t  ho, c o u l d  not 

a l t e r  t h o  result. H o w e v e r  w o r t h y  or d e s i r a b l e  m a y  h a v e  

b e e n  the m o t i v e s  b e h i n d  the legislation, they c a n n o t  c u r e  the 

o b v i o u s  c o n s t i  t ut.tonal i n fi n  ii ties .

A c c o r d i n g l y ,  v/a doiy  the d e f e n d a n t s 1 m o t i o n s  t.o 

d i s m i s s  a n d  for suvnary judgment, l.'o g r a n t  the p l a i n t i f f s’ 

m o t i o n  for sur.eery judgment . The on fore o m e n  I: o f  the 1969

5 /  T h i s  r u l e ,  as a m e n d e d  M a r c h  1 , 1.967, r e a d s  a s  f o l l o w s :

" ( 2) A n y  p a r t y  o p p o s i n g  t h e  notion, [f or 

s u m m a r y  j u d j - e e t ]  s h a l l ,  n e t  l a t e r  t h a n  t h r e e

(3) d a y s  prioi to th e h e a r i n g ,  s e r - v  a n d  f i l e  

a coc.ciae ’ stc. i.e.. - y \  t o f  gc-.u'na i s s u e s ’ 

s e t t i n g  f o r t h  al* : at er in i f a c t s  as to w h i c h  

it is ' ' ’ • .* i •: a gas ul •’ ■ is ;u.-

u a e e  s.*u 1 i.L •

- 1 0 -



s t a t u t e  and the r e g u l a t i o n s  i n  q u e s t i o n  is p e r m a n e n t l y  

e n j o i n e d .  P l a i n t i f f s’ c o u n s e l  w i l l  p r e p a r e  and s u b m i t  a
6 /  j

p r o p o s e d  f o r m  of j u d g m e n t .  .i

&

D a t e d  this cay 61 February, 1565

f

*5 /  C^C-<-~r ____

U n i t e d  S c a t e s  Cir c u i j / J u d g e

f  ’ /  / ?  X ?  r
- s /  k J <._• . vj

* United^ “States D i s t r i c t  J u d g e  

/ U n i t d d  S tates D i s t r i  c t J J u g  e



T H E  F O L L O W I N G  D O C U M E N K S )  MAY N O T  F I L M  
L E G I B L Y  B E C A U S E  O F  POOR  Q U A L I T Y  O F  T H E  
O R I G I N A L ,



r .  v .  • •*.* * .

F o o t n o t e  If ( R e f e r e n c e  p a g e  1)

W e  set f o r t h  h e r e  the p e r t i n e n t  s t a t u t e , 

c h a p t e r  186, S.L.A. 1963.

AN ACT

r ' H e ia c i r . ^  t o  p e r s o n s  e l i - l h l s  so  c ’o l a i r . . z * - r  l i o e r . s o s ;  and  p ro-  
v id i r .-  Cor i h  eSz'icz-Vi d i c e .

EC JT 2 N A C 7 JO  Z ' / : H 2  LECIZLATLITo C . : THE S1A11 O.* ALASW.:

• Seoc io r.  I .  lIO lo l. lV lV i: r iXElhCS. Co ) 
dir.ds t h a t  o x s o s s l v c  e n t r y  i n t o  A la sk a  di;':.lr.p a r e a s  h a s  r e ­
s u l t e d  lr. r - i s s l v i  a o o u r . u l a t i c r s  o f  so lco r. d! sh ir ,y ; « :•  -..-Is:-, 
a t t e n d a n t  e v e r - l n c r e i s i r . s  d i d d i e - l t y  lr. p r o v i d i n g  d o r  so..-.3 
c o n s a r v a . s i s n  ar.d r.ar.aa c t he  r s s o a r o e .

( i)  C.-.i l e g i s l a t u r e  dursh,:* d lud s  t h a t  she  u n i n h i b i t e d
i s i u tn c .-  od r e : r  l i c e n s e s  t o  t r y  or.-: '.so t o t h l . .  1 ':? o f
e .vpe r ic r . r  ; i n  she p a r s i o u l t r  -.v.c.: .h i .  r.ss o n ly  h s . r .  sh .  p 'r ir . j  
d o c t o r  ter .  2 t r y  so..'.iri so a a - s i i s  ion  o:' e i o o s o iv a  .pour a l s o  
h a s  p o s e d  i.l l is . lo ' .?.l r .sr.a ;nrar.s , o n d o r o a r e r . t , sr. i  p u b l i c  
s a f e t y  p ro i l- .- j  s h r : _ ; h  sr.o l a : /  a d s r . i l i . * r i : /  v i s r .  re i 's la-  
t l c r . s ,  send p r o o c o . r o ;  p_o.ll--;* oo a.* i r . i i v i c u s l  a rc*..

(a) lr. v ie ,:  c 1 s h e  dir.dt-.ps lr. {o ) or..1 C‘i ‘ shir, 
s e c t i o n ,  I t  io  c o n s i d e r e d  r.aosssr . ry  by sr.e l e p l r . . . . t  -ro -so lr.- 
pose  e x p e r i e n c e  r o c s l r e . e n s s  bodor.. I s s - s r c e  od oc.lr.or. .pear 
l i c e n s o r ,  to  a p p l i c a n t s .

* S e c . 2, .13 l o .C i  lr. sr.o r.ded by addtr .y  a r.o; s e c t i o n  z c ,

r e a d :
S a c . .  lo .C5 .532 . ?i?.30::s 21:31212 •.•Or. 02.1?. :.102M323.

(a) o v c c p t  lr.- o a s e s  a? e x s r e r . r  h o r- c h lp  or dadlr,..d by t h e  
H o a r d  o f  o . j . .  ’ n d  C i n e ,  a  c a l r . c r .  r . s n  £ e i r  1 ' c . e r . c *  d o r  ;. 
s p o o l  d i e  s s lr .on  r e g i s t r a t i o n  a r e a  soy be I s s u e d  o n ly  t o  a 
p e r s o n  who

(1) h a s  p r o v l o u i l y  h o ld  a sir.or. r .ss  i  s.- 
l i c e n s e  d o r  c h a t  s p e c i f i c  s s ln s r .  ro_ lr .s rs- .lo r .  a  re  a ; c r
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T H E  P R E C E D I N G  D O C U M E N T ( S )  MAY NOT F I L M  
L E G I B L Y  B E C A U S E  O F  POOR  Q U A L I T Y  O F  T H E  
O R I G I N A L .



Ii: T H E  S U P E R I O R  C O U R T  rOPv T H E  S T A T E  O F  A L A S K A  

F I R S T  J U D I C I A L  D I S T R I C T ,  A T  J U M E A U

S S C S l V f i D

j o e h  b c z a n i c k , e t  al, ) of t fit*.

)
■I Plaintiffs, )

«-> 1

6

7

8

9 

10 

11 

12

13

14

15 

1G

17

18

10 

20

21

a>

23

24

25 

20 
27

v s .

)
WALLACE I I .  JOEPLT.'I.EP .G , c t  a l . ,  ) Sj,

)
Do fondants. )

) MAR 3 1  1971
\ p m

' 718,9 ,10 ,11,12,1 ,2 ,^,5 ,0

) wo. 7 0 - 3 8 9  C i v i l

28 

29

80

31

j e e s o r a e d u :; s u p p i ,i::i e :;t i m c  t s e  d e c i s i o n

Tito c o u r t  h a v i n g  h o a r d  a r g u m e n t s  o f  c o u n s e l ,  c o n s i d e r e d  the 

brief.;, a n d  r e n d e r e d  i t s  d e c i s i o n  in o p e n  c o u r t  d e c l a r i n g  C h a p t e r  

188, S e s s i o n  L a v s  o f  A l n s h a  1 9 G 8  to l>e in v i o l a t i o n  o f  t h e  C o n ­

s t i t u t i o n  o f  A l a s k a ,  h e r e b y  s u p p l e m e n t s  it;; o r a l  d e c i s i o n .

Tito plaintiff;; c h a l l e n g e  the c o n s t i t u t i o n a l i t y  o f  C h a p t e r  

1.88, S e s s i o n  Lav/s o f  A l a s k a  1 9 8 8 ,  w h i c h  . m e n d s  A S  J C . 3 S . 2 5 0 ,  5 38 

a n d  5-10 in an a c t i o n  for a d e c l a r a t o r y  'judgment a n d  for a p e r m a n ­

e n t  i n j u n c t i o n  a g a i n s t  t h e  onforccnonl. o f  t h e  s e s s i o n  la'/. T h e  

o l a  in t i f f s  b a s e  t h e i r  c h a l l e n g e  to the law o n  S e c t i o n s  1 a n d  7, 

A r L i c l e  I, a n d  S e c t i o n s  3, 13, a n d  17, A r t i c l e  V I I I ,  C o n s t i t u t i o n  

\ o f - Jv la sh a.

S o m e  o f  the* p l a i n t i f f s  c h a  L l u n g e d  Ch ltd., S L A  1 9 C 8  in the 

jj F e d e r a l  D i s t r i c t  C o u r t  a n d  a t h r e e  j w u g o  p a n e l  r u l e d  the. a c t  w a s  

u n c o n s t i t u t i o n a l  as ho.i .raj in vioJ a Lion o f  the U n i t e d  S t a t e ;

C o n s t i t u t i o n  a n d  the C o n s t i t u t i o n  o f  A l n s h a ,  '-on. in : ■ v. '" *• * tv:,

i'l 25 7 !'• d u o o .  390 (i). A l a s k a  1 9 81 ). T h e  Lure* jud^v* ’Feder.iJ

j '

(■ , • I r; tr ie t C o u r t  d e c i s i o n  war. sot- a s i d e  a*; v i o  l.ilii r .* the d-'UM rise.
I;

I'i.f' a s i cn I. i o n  'ey Liu.; U n i t e d  Si.rL.*:; S n o r e n e  C o u r t .  •< l.._ y .  sr

397 U.S. 82, 2 j L. Ed. 2d 68 (1579). T h e  Mir*rone C o u r t  dl.i not: 

c o n s i d e r  th e meri ts o f  the c a s e  b u t  r o u . m u  *t! the c a s e  »o th e 

D i s t r i c t  C o u r t  n t r v i n g  *>rocoed lu gs in o r  J o  r • o r  *. he o n r t i e s  to 

1 iti*' ..L .* tr. * A l a s k a  Conutii.ut.i or.ai c u e s t i o n s  _ n  the . M a s h a  c o ur ts .
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riarch 3, 1071, for t h e  r e a s o n s  s e t  f o r t h  in t h i s  o p i n i o n .  T h e

d e f e n d a n t s  c h a l l e n g e d  s u m m a r y  j u d g m e n t  b e i n g  g r a n t e d  for the

p l a i n t i f f s  a n a  i.iuvoa. c u r i n g  Lae c o u i j c  or cue argum*—a t  o n  t s o

m o t i o n  for s u m m a r y  j u d g m e n t  in f a v o r  o f  the d e f e n d a n t s .

Cl;. ICG, S L A  10 G 3  p r o v i d e s :

S e c t i o n  1. L E G I S L A T I V E  F I N D I N G S .  (a) T!ic 
locji il a t u r c  f i n d s  t h a t  e x c e s s i v e  e n t r y  i n t o  
A l a s k a  f i s h i n g  a r e a s  h a s  r e s u l t e d  in m a s s i v e  
a c c u m u l a t i o n s  o f  s a l m o n  f i s h i n g  g e a r  w i t h  
a t t e n d a n t  e v e r - i n c r e a s i n g  d i f f i c u l t y  in p r o v i d i n g  
f o r  s o u n d  c o n s e r v a t i o n  a n d  m a n a g e m e n t  o f  t h e  

,, r e s o u r c e .

(b) T h e  l e g i s l a t u r e  f u r t h e r  f i n d s  t h a t  the 
u n i n h i b i t e d  i s s u a n c e  o f  g e a r  l i c e n s e s  t o  a n y o n e  
d e s p i t e  t o t a l  l a c k  o f  e x p e r i e n c e  in t h e  p a r t i c u­
l a r  a r e a  h a s  n o t  o n l y  b e e n  the p r i m e  f a c t o r  t e n d i n g  
t o w a r d  a c c u m u l a t i o n  o f  e x c e s s i v e  g e a r  b u t  a l s o
has p o s e d  a d d i t i o n a l  m a n a g e m e n t ,  e n f o r c e m e n t ,  
a n d  p u b l i c  s a f e t y  p r o b l e m s  t h r o u g h  the l a c k  of 
f a m i l i a r i t y  w i t h  r e g u l a t i o n s ,  w a t e r s ,  and 
n r o c c d u r c s  p e c u l i a r  to the i n d i v i d u a l  area.

(c) In v i e w  o f  the f i n d i n g s  in (a) a n d  ('.>)
o f  th i s  s e c t i o n ,  it is c o n s i d e r e d  n o c e s s n r v  a y  the 
l e g i s l a t u r e  to i m p o s e  e x p e r i e n c e  r e q u i r e m e n t s  
b e f o r e  i s s u a n c e  of  s a l m o n  g e a r  l i c e n s e s  to a p p l i­

c a n t s  .

Mac. 2. A G  1 3 . 0 5  is a m e n d e d  by a d d i n g  a n o w  
s e c t i o n  to read:

G e e . 1 G .05.530. PEGGO.lG K L I G J h L G  F O P  G G A A  
L TCIGICGG. (a) E x c e p t  in c a s e s  of  e x t r e m e  h a r d­
s h i p  as d e f i n e d  by  the h o a r d  o f  F i s h  a n d  G a me, 
a s a l m o n  n e t  g e a r  l i c e n s e  for a s p e c i f i c  s a l m o n  
r e g i s t r a t i o n  a r e a  m a y  be i s s u e d  o n l y  to a p e r s o n  

w h o

(1) h a s  p r e v i o u s l y  h e l d  a s a l m o n  sol g e a r  
l i c e n s e  for t h a t  s p e c i f i c  s a l m o n  r e g i s t r a t i o n  

area; or

(2) h a s , for a n y  t h r e e  y e a r s ,  h o l d  a c o m m e r c i a l  
f i s h i n g  l i c e n s e  and w h i l e  so l i c e n s e d  . i c i i v l y  
e n g a g e d  in c o m m e r c i a l  f i s h i n g  in th a t  speei' ic
a r e a .

(i>) A n  a p p l i c a n t  w h o  c l a i m s  t h a t  ho is 
q u a l i f i e d  for a g e a r  l i c e n s e  u n d e r  (a)(2) o Ll*.i.s 
s e c t i o n  .Shall s u b m i t  to the P o p n r t m a h t  o f  P o v a n u o

(1) a n  a f f i d a v i t  by  the appl.icat.'.- si...I try* 
th a t  h e  •mrchas. d A l a s k a  c o m m e r c i a l  fishi. ;v

The plaintiffs' notion for summary judgment was grantee

l i c e n s e s  to: r e . m i r e d  th roe  y e a r s ,  a i d  d u r i n g  
t h o s e  ’r e a r s , com: jrci.il.lv fi sh ed  in the sr.cei.‘.i e 
s a l m o n  r e g i s t r a t i o n  area; the soocif.i.e year.; the 
a p p l i c a n t  n u r c h a s n d  c o m m e r c i a l  fisLi.no l i c e n s e s



(2) c i t h e r  a f f i d a v i t s  f r o m  l;v;o p e r s o n s  
h o l d i n g  c u r r e n t l y  val:'d g e a r  l i c e n s e s  in t h e  a r e a  
w h e r e  the a p p l i c a n t  d e s i r e s  to fish s t a t i n g  
t h a t  the a p p l i c a n t  h a s  f i s h e d  the r e q u i r e d  t i n e  
in t h a t  area, o r  f o r  e a c h  of t h r e e  y e a r s  s t a s e­
m e n  ts p r e p a r e d  b y  t h e  a p p l i c a n t ,  s u b s e q u e n t  to t h e  
e f f e c t i v e  d a t e  o f  th i s  section,, s i g n e d  b y  e m p l o y e e s  
o f  the D e p a r t m e n t  o f  P i s h  a n d  G a m e  e v i d e n c i n g  
that tiro a p p l i c a n t  d i d  r e p o r t  in at  a D e p a r t m e n t  
o f  F i s h  and G a m e  o f f i c e  w i t h i n  the r e q u i r e d  a r e a  
d u r i n g  tire r e q u i r e d  t h r e e  yea r s .

(c) P. p e r s o n  w h o  m a k e s  a f a l s e  s t a t e m e n t  in 
the a f f i d a v i t s  r e q u i r e d  b y  ( b ) (1) a n d  (2) o f  t h i s  
s e c t i o n  is g u i l t y  o f  a m i s d e m e a n o r .

<*. dec. 3. A G  1 6 . 0 5 . 5 4 0  is a m e n d e d  to read:

Sec. 1 6 . 0 5 . 5 4  0. L I M I T A T I O N  ON  I G G N A N C L  O'1 
F I S H I N G  Oil! A P. L I C G N S H S . T h e  f i s h i n g  g e a r  l i c e n s e s  
mentioned, in secs. 550 - 650 o f  this c h a p t e r  s h a l l  
be  issued, o n e  to the a p p l i c a n t  and o n l y  f o r  the 
a r e a  in w h i c h  the a p p l i c a n t  q u a l i f i e s  u n d e r  
sec. 536 of: this c h a p t e r .  F a c h  applicar.-', s h a l l  
p e r s o n a l l y  o p e r a t e  o r  a s s i s t  in the o p e r a t i o n  o f  
the l i c e n s e s  f i s h i n g  y e a r . H a c h  a p p l i c a n t  '"or the 
f i s h i n g  g e a r  l i c e n s e s  m e n t i o n e d  in sec".. 570 
a n d  500 o r t h i s  c h a p t e r  s h a l l  a l s o  p e r s o n a l !’' o w n  
o r  l e a s :  the l i c e n s e s  f i s h i n g  gear. T h e  l i c e n s e  
is t r a n s f e r a b l e  as p r o v i d e d  u n d e r  sec. 670 o r 
t h i s  c h a p t e r .

Gee. •!. A G  1 6 . 0 5 . 2 5 0  is a m e n d e d  by a d d i n g  *’• n e w  
s u b s e c t i o n  to read:

(.1.2) e s t a b l i s h  addition.*. I q u a l i f i c a t i o n s  

r e l a t i n g  to tunc e l i g i b i l i t y  r e q u i r e m e n t s  for g e a r  
L i c e n s e s .

Gee. 5. Tlii.s Act. become:; > ff<*e!iv*: o n  .January I, 
1065, u n l e s s  all o r  anv p a r t  o f  sec. 1 0 2 . 0 0  o f  the 

,106.3 .Alaska C o m m e r c i a l  F i s h i n g  " o q u l n t i o n s  i.s 
s t r u c k  d o w n  b v  the c o u r t s , a t  w h i c h  time th i s  A c t  
w.i 11. .become e f f e c t i v e  i m m e d i a t e l y .

T h e  f i n d i n g s  o f  the L e g i s l a t u r e  c o n c e r n i n g  the d e s i r e d L l i t y  j 

o f  r e d u c i n g  the a m o u n t  of f i s h i n g  g e a r  to p r o m o t e  tun c o n s e r v a t i o n !  

a n d  me r. a g o m e  jit o f  the f i s h e r 1' is a c c e p t e d .  F u r t h e r ,  the c o u r t  

a p p r e c i a t e s  the diet t h a t  a o r o s u m n t i o n  Ln f a v o r  o r c o n s t  it:; t inn- ;
" i

a l i t v  en i s k s .
I

T h u  c o u r t  r.gund r.o g e n u i n e  issues o f  m a t e r i a l  :'..cf sir :
I

. ‘ v: t ■:. * r, the couri d e t e r m i n e d  that: the s t a t u t e  viol .tea i. : • ■ • :a.I 

p r o t e c t i o n  g u a r a n t e e  o f  Gee. 1, Art. I; the c o m m o n  us:  p r o v i s  .or.

shall he narr.ec! in the affidavit; and
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of  See. 3, Art. v i i l  a n d  the p r o h i b i t i o n  o f  an e x c l u s i v e  r i g h t  

' o r  s p e c i a l  p r i v i l e g e  o f  the f i s h e r y  p r o v i s i o n  o f  Sec. 15, Art.

V III, C o n s t i t u t i o n  o f  A l a s k a .

b’on e  t h e  ol ai nti ffg a n d  n o r n o n n  s i m i l a r l y  s i t u a t e d  c o u l d  

q u a l i f y  for a s a l m o n  n e t  g e a r  l i c e n s e  in s o m e  o f  the s a l m o n  

r e g i s t r a t i o n  a r e a s  a n d  t h e r e f o r e ,  th e y  w e r e  d e p r i v e d  of a v a l u a b l e  

ri g h t .

T h e  c l a s s i f i c a t i o n  b e t w e e n  t h o s e  w h o  c o u l d  r e c e i v e  a l i c e n s e  

f o r  a s i n g l e  , a l n o n  r e g i s t r a t i o n  a r e a  and t h o s e  w h o  c o u l d  n o t  w a s  

a r b i t r a r y  a n d  c o n s t i t u t e d  a n  u n r e a s o n a b l e  c l a s s i f i c a t i o n .  T h e  

c o m m o n  c a l l i n g  o f  f i s h i n g  is a f u n d a m e n t a l  r i g h t  a n d  c a n n o t  be
I

l i m i t e d  a r b i t r a r i l y .  S t a t e ex. rcl. p.nclch v. H u s o , 59 P . 2 d  1101 j
i

:j (Wash. 1936). T h e  d e f e n d a n t s '  a s s e r t i o n  t h a t  o n e  n o t  n o w  e l i g i b l e

for a n e t  g e a r  l i c e n s e  m a y  q u a l i f y  b y  e n g a g i n g  in c o m m e r c i a l

f i s h i n g  for t h r e e  y e a r s  in the s a l m o n  r e g i s t r a t i o n  a r e a  a p p e a r s
*

i l l u s o r y  w h e n  the f acts of  c o m m e r c i a l  f i s h i n g  in A l a s k a  a r e  c o n­

s i d e r e d .  See b r i e f s  o f  the p a r t i e s  for a d e s c r i p t i o n  o f  the 

s a l m o n  fishery.

I
T h e  c a s e , h o t c h  v . S o n r d  o f P.ivc.r P i I n fc C o m m i s s i o n ers. _js _r

| the P o r t o f  W o w  O r l e a n s  , 330 U.S. 552, 9] r.. 1 Id. 1 0 9 3  (1017) 

u p h o l d i n g  the r i g h t  o f  t h e  r i v e r  p i l o t s  at b o w  O r l e a n s  to l i m i t  

t h e i r  n u m b e r  is n o t  c o n t r o l l i n g  in t h e  c a s e  at issue. b e i n g  a

i
r i v e r  p i l o t  is m o r e  n e a r l y  like b e i n g  a p h y s i c i a n  o r  l a w y e r  t h a n

i
is b e i n g  a f i s h e r m a n  w h i c h  c o m p a r e s  w i t h  b e i n g  a farmer, s a i l o r ,  

t e a m s t e r ,  o r  a r t i s a n  as t h e  S u p r e m o  C o u r t  a n a l y s e d  the facts. In 

a d d i t i o n ,  the S u p r e m e  C o u r t  e m p h a s i s e d  t h a t  r i v e r  p i l o t s  ’/or 

li in e f f e c t ,  s t a t e  o f f i c i a l s  a n d  the .State o f  bon is; i ana h a d  . t.. anti
!

nepol. ism s taiai to .

Tae. h i s t o r y  o f  the U n i t e d  State:: and. the g r o w t h  of  o o : • rev 

11
ji i n c l u d e d  w i t h i n  its b o u n d a r i e s  oxer.rvli f i t a e  vie. ;o: i the ...di . 
iti|
I' fata.-rs o f  o u r  c o u n t r y  h a d  in m a k i n g  lb'- r e p u b l i c  .. 're ’ tr.v o 
l i

i are.:. T h o s e  A l a s k a n s  p r i v i l e g e d  to d r a f t  the const L tut ion for
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t h e  i n c h o a t e  s t a t e  uncle re toe J t h e  w i s d o m  o f  i n s u r i n g  e q u a l  p r o­

t e c t i o n  o f  the l a w s  to e a c h  p e r s o n  a n d  p r e v e n t i n g  l i m i t a t i o n s  o.i 

t h e  f r e e  e x o r c i s e  o f  an i n d i v i d u a l 1s l e g i t i m a t e  i n i t i a t i v e .  d e c . 

1, Art. I, C o n s t i t u t i o n  o f  A l e s h a .

Gee. 3, Art. V I I I ,  C o n s t i t u t i o n  o f  A l a s k a  provic.es:

CO?’.noil Li S C . h u e  r o v e r  o c c u r r i n g  in t h e i r  n a t u r a l  
sta t e ,  fish, w i l d l i f e ,  a n d  w a t e r s  are r e s e r v e d  
to t h e  p e o p l e  for c o m m o n  use.

Gee. 15, Art. V I II, C o n s t i t u t i o n  o f  A l a s k a  p r o v i d e s :

::o n k C h U G i v c  r i g h t  o f  pig:hit/. : : o  e x c l u s i v e  r i g h t  
•* o r  s p e c i a l  p r i v i l e g e  of  f i s h e r y  s h a l l  h e  c r e a t e d  o r  

a u t h o r i s e d  in t h e  n a t u r a l  van to r s  of  t h e  Gtato.

It is c o n c e d e d  t h a t  t h e  a b o v e - q u o t e d  c o n s t i t u t i o n a l  p r o v i s i o n  w a s

an e m b o d i m e n t  o f  t h e  e f f e c t  o f  S e c t i o n  1 o f  t h e  V.’hi t c  A c t  o f

J u n e  G, 1924, 43 S t a t . 4 G 4 and c a r r i e d  w i t h  it the m o a n i n g  g i v e n

!_>•' t h e  c o u r t s ,  './he r i g h t  ten fish c o m m e r c i a l l y  is s o u g h t  to he

r e s t r i c t e d  b y  the A c t  a n d  Lais w o u l d  in e f f e c t  g r a n t  an  e x c l u s i v e

r i g h t  of f l a k e r’/ w h i c h  is p r o h i b i t e d ,  '••'nor, y. -s TVishi;w C o,

*5 > 7  i t  r * • • r  ( \ 7  t  f V J 1 h) ’> 1 r  O  r \  / * a  O f i n
J  J  / I i f *  i . J  W f  ‘  —J  J.l •  I . C % • t. »4 f  k/ m J  I I * V. l_ •  > U  I ' \  1. - 4 « * )  m

Vue g e ne ra l m o a n i n g  o f  the w o r d s  of the c o n s t i t u t i o n a l  p r o ­

v i s i o n  r e q u i r e  that r.o d i s t i n c t i o n  b e t w e e n  person:.; e q u a l l y  

s i t u a t e d  is to ho m a d e  w i t h  regard- to fish in t h e i r  n a t u r a l  state.

Ch. 1 f!G, G LA J . h a s  ..ever b e e n  or forces b e c a u s e  its e f f e c t  

■was s u s p e n d e d  d u r i n g  t.iio pond- s.oy of  the proem, -d i.iw ; .1:» t..

'..'nit.-d G t a t  s: C o u r t s  and the n a O t m o n t  o f  C s  77, P..A 1278.

7h_* c o u r t  d:id n o t  h a v e  l.o d e c i d e  the g u • •;! Lot; o' id:, .e-pro-

••tin t-v.es:; o f  rcgi s t r a t i o n  e.roas r.or the du/. ••rooM*; i rgui" v.

p l a i n !' i. f fs .

'he d o c  is ion of Luo Lhr> : i’.ideo foi.eral di ’.trier ■ ■ urf

*'r tight but  ’•'us :.ot c o n s i d e r e d  con f. ro.l 1 •.;;</ i m  • c.

.   /
f.iis d a 1' f*Z "arch., 1171, .it G?i:»e..U, ..I .she.

/ /  - v  -
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