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T H E  W A L L  S T R E E T  J O U R N A L ,  Friday, March 30, 1973

T h e  B a n k e r ’ s  Y e a r

A oUO-day year used by many banks 
to compute interest charged on loans is 
under legal attack around he nation.
C ities assert the short year means an 
elective interest n t e  higher than 
t .a t td  and sometimes in violation ot

3 6 5  D a y s  M a y  H a v e  B e e n  G o o d  E n o u g h  f o r  C a e s a r .  

B u t  L e n d e r s  F i n d  T h a t  3 6 0  P r o v i d e  M o r e  P r o f i t

B y  JAMES F .  CARBEKRY Ktaff Reporter ul T h e  W a i.l  s t r e e t  Jo i nNAf.’
I n  46 B .C ., J u l i u s  C ae sa r  p ro c la im ed  that a  

y e a r  w ou ld  be pegged  a t  265 day s ,  w i th  on 
e x t r a  d a y  ad d ed  e v e r y  four th  y ea r .  Whnt w as  
good enough fo r  C a e sa r  has been good enough 
fo r  the re s t  of u s  e v e r  s in c e—excep t fo r  the n a ­
t ion ' s  b ank e r s .

A  lo t  of b a n k e r s  a re  u s in g  a  360-dRy y e a r  to 
rom pu tc  the In te re s t  th e y  ch a rg e  to borrowers  
on c o m m e r c i a l  and  co rpo ra te  loans. Th is  
m ean s ,  in  e f fe c t ,  th a t  they  a r e  co l le c t in g  a 
sm idgin  more  In te re s t  on these loans th an  the ir  
s ta t e d  " a n n u a l "  In te re s t  r a te s  wou ld  ind ica te .

T hough  the  p ra c t i c e  h a s  been  go ing  on for 
m an y ,  m a n y  y e a r s ,  h I s  on ly  r e c en t ly  th a t  bor­
r o w e r s  ha ve  go tten  a n g r y  enough abou t  i t  to 
f i g h t  b a ck .  L aw s u i t s  h a ve  been f i le d  in  Ch i­
cago , P h i la d e lp h ia ,  P o r t la n d .  Ore. , and  e lse ­
w h e re ,  a l l e g in g  tha t becmi.-r the bank s  c a l c u ­
la te  on the b a s i s  of a  b o b ia l l e d  y e a r  th e y  a rc  
c h a r g in g  an e ffoe . . e  In te re s t  r a l e  h ig h e r  than 
th a t  s ta te d  on loan a g r e em en t s .  Sometimes , It 
Is a l le g e d ,  these c h a rg e s  v io la te  s ta te  u su ry  
law s .
$113 Million a  Year

Though  o n ly  sm a l l  am oun ts  o f m oney  are 
in v o lv e d  In  the d i f fe ren c e  be tween the 363 and 
300-day c h a r g e s  on a n y  one loan , the n ic ke ls  
a n d  d im e s  a d d  up to an Im p re s s iv e  pi le .

W r ig h t  P o tm an ,  c h a i rm a n  o f the House 
B an k in g  and  C u r r e tK y  Comm it tee  an d  the 
p r in c ip a l  b u r r  unde r  the bank e r s '  s a d d le ,  e s t i ­
m a te s  th a t  u se  o f the bob ta i le d  y e a r  r e s u l t s  In 
o v e r c h a r g e s  t c  b o r row e rs  of a t  leas t $143 m i l ­
l ion  a  y e a r .  “ T h is  p ra c t i c e , "  he g rum b le d  In a  
sp ee ch  to Congress , " c om e s  down  to Just p la in 
old-fashioned g reed . I t  I s  the k in d  of th ing  that 
saps the confl-'etice of tho Am e r ic a n  people In 
the b an k in g  s y s t em , "

U s e  of the short  y e a r  Is  sweep ing . I n  a  1971 
s tu d y ,  the F e d e r a l  R e se rv e  S y s tem  found that 

tm u s t  o f  the 232 bank s  re sp on d in g  hnsed ut le a s t  
' so m e  c o m m e r c ia l  an d  co rpo ra te  loan cha rg e s  
on I t .  More r e ' c n t  In q u i r ie s  b y  th is  new spape r 
disclose th a t  the p ra c t i c e  Is  M i l l  w id e sp read ;  
for ex am p le ,  15 of the na t ion 's  b ig g e s t  benkn 
a d m i t  to em p lo y in g  It .

A cco rd in g  to the banke r s ,  u se  o f (he bob- 
t a i l e d  y e a r  b egan  be fo re  the w id e sp re a d  utie of 
a d d in g  m ach in e s ;  c l e r k s  who had to do the 
com pu ta t io n s  w i t h  p en c i l  and pap e r  found It a 
lo t e a s i e r  to m u l t ip l y  an d  d i v id e  bv  Sik) ra the r  
t f n n  .!• A o r  ■' Sir.' r nobody  .-eei; • i t » < ,iro 
v  :*v- - i

the d i f f i c u l t y  in m u l t ip ly in g  and  d iv id ing )  to 
! f ig u re  th e i r  p a you t  to s a v in g s  ac coun t  depost- 
i tor?. And the b ankers '  own batik , the F e de ra l  
R e s e r v e  Sys tem , i t se l f  u se s  the 365-day y e a r  in 

! c a l c u la t in g  w ha t  it w i l l  cha rge  m em be r  uanks 
i burr-'wing f rom  it.

The 1971 s tu d y  by  the F e d  In d ica te s  there is 
no p a t te rn  to u se  of the sho r t  y e a r .  The sam e  
bank , i t  found, m a y  use the short y e a r  in c a l c u ­
la t in g  in te re s t  on one loan but not on another . 
( "L i t t le  g u y "  b o r row e rs  a r e n ’t a f fe c ted ,  s ince 
the i r  loan s  a re  u s u a l l y  rep a id  in  month ly  in ­
s ta l lm e n t s  tha t c o v e r  a  who le 365-day y ea r .  )

H aro ld  L. P e r lm an ,  a Ch icago bu s in e s sm an  
and law y e r ,  got a n g ry  enough abou t  the who le 
th ing lo  f i le  a  c lass-ncl ion l aw s u i t  In 1970 
aga in s t  F i r s t  N a t iona l B ank  of Ch icago , a un it 
of F i r s t  Ch icago  Corp . The s u i t  a l l e g e s  th a t  the 
bank o v e r c h a r g e d  M r  P e r lm an  abou t $3,000 by 
u s in g  the bob ta i led  y e a r  to c a lc u la te  In te res t 
on two f ive-year loans to ta l in g  $1.7 m il l ion .

T l ic  s u i t  a lso  s a y s  tha t M r .  P e r lm an ,  who 
c la im s  he le a rn e d  of the short-ycar ca lcu la t ion  
on ly  when  he cou ldn ' t  reconc i le  a  bar.k In te res t  
cha rg e  w i th  h is  own f ig u re s ,  w a sn ' t  to ld  that 
h is  loans w e re  b a sed  on a  360-dav yea r .  I t  a s k s  
tha t the bank re fu nd  the a l le g ed  o v e r c h a r g e s  to 
h im  nnd to e v e r y  other cu s tom e r  who m igh t  be 
a f fec ted .
Bending a Little

F i r s t  N a t ion a l  rep l ie s th a t  the 380-day y e a r  
is t r a d i t io n a l  an d  tha t M r .  P e r lm an ,  a  long­
t ime c u s tom e r  o f the bank , w as  aw a re  of this . 
The b ank  moved  to d i sm i s s  the law su i t  a s  a 
c l a s s  ac t ion , bu t  the Cook Coun ty  c i r c u i t  court

i m h r t h l  i l  In i-  • . '

**C • r . t r . ;  c - . , • r» • -
would be a m as s i v e  j o b . "  s a y s  one ui.v.er
m a jo r  bank ,
Borrowers Aren't Sympathetic

T . i i  a r g um en t  t .: t . ;c  d i v  ,V o r  i < 
tom  r.d v >;i I be • p iU 'l i  t;- ul.i  - •
m e e t s  w d h  ah- lu l e l v  no s ym p a th y  am ong  
rower? . T:.-s j  * ms : th a t  som e bank u. r 
sho r t  y  a r  t * !>rK,- the irtt -r- -e they  civ 
tv r : •- v k  '■ !• r t j  Ci- r • «•

of a

l uv
ingebar-
the

urge

den ied  the pe t i t ion : the b ank  has appea led  to 
the I l l in o is  Appe l la te  Court .

Bank s h a ve  a l r e a d y  lout a  round in  Oregon, 
w he re  a  fede ra l  d i s t r i c t  c o u r t  l ia s  ru le d  tha t 
a c tu a l  In te re s t  ch a rg e s  on s e v e ra l  >u,ns n u d e  
b y  F i r s t  N a t iona l B ank  of Oregon, a  Portland- 
ba sed  un i t  of W es te rn  C i inco rpo ra i i  n. w re In 
e x c e s s  o f p e rm is s ib le  s ta te  m .ux lmuma. The 
re a son :  Too bank w a s  using' the r.uo-day y ea r .  
F i r s t  N a t ion a l  ha appea led  In  the n . r  m u r . e .  
ano t l ie r  c l a s s  ac t ion  is pend ing in Ph i la d e lph ia ,  
whe re  a  l a w y e r  h a s  a c cu sed  20 bank ,, ot v io l a t ­
in g  s ta te  u s u r y  c e i l in g s  th rough  li ve ot the boh- 
ta i le d  y ea r .

As a  r e s u l t  of the New  J e r s e y  >• 1 • tomo  
court dec is ion , I t  K u v lm v  and b-tr- : non?
In tha t s ta te  w e re  r e q u i r e d  to re b a 'c  to borrow­
er!! abou t $2.4 m i l l io n  in o v e r c h a r g e s  re s u l t in g  
f rom  th e i r  compu t in g  m o r tg age  mt ri •: r. ii-s 
on the 360-day y e a r .  The c o u r t  h a d  d - d  i red  
u se of the b o b ia l le d  y e a r  i l l e g a l  in m o r tg ag e  
con t ra c t s  o f more th an  one y ea r .

The bunk s  o re  bend ing  a  l i ' l l e  unde r  the 
p re s su re .  F o r  one th ing , co rpo ra te  f in an c ia l  o f­
f i c e r s  now a re  a  lo t more  aw a r e  o f the h a n k ­
er-' y ea r .  "W e  have  m an y  m om  . " i p o i a t  bo r ­
row e rs  w l to ’vo been In s i s t in g  on a  383-d,ty 
c la u se  in th e i r  loan ag reem en ts .  They're g e t ­
t in g  it, b ecau se  we don ' t wan t  th em  to ;■ else- 
w h e re , "  s a y s  an e x e cu t i v e  o f a m a jo r  .
n la  hank. In  o i l i e r  ca se s .  Is i rower,,  r» ; U b a i t  
th e i r  b an k e r s  ha ve  q u ie t l y  ab andoned  the p r a c ­
t i c e  w i thou t  be ing  a sked ,  o r  a t  lean t ha ve  
begun d is c lo s in g  th e i r  use o f tho 300-day y e a r  
In th e i r  loan ag re em en ts .
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b a n k  r e c o r d s  a n d  f o r e i g n  t r a n s a c t i o n s

F o r  L e g i s l a t i v e  H i s t o r y  o f  A c t ,  s e e  />. 4 3 9 4

PUBLIC LAW 91-508; 84 ST AT. 1114
[H . R. 15073]

An A ct to am end  th e  F ed e ra l D eposit In su ran ce  Act to  req u ire  Insured  
ban k a  to m a in ta in  c e r ta in  reco rds, to  re q u ire  th a t  c e r ta in  t r a n s a c ­
tio n s  in U n ited  S ta te s  c u rre n c y  be re p o rte d  to  th e  D e p a r tm e n t o» 
th e  T re a su ry , and fo r  o th e r  p u rposes.

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That:

Sec.
101. R e ten t io n  ot records by Insured bunks.
102. R e ten t io n  of records by Insured inst itu tions ,

§ 101. Retention of records by insured banks
The Federal Deposit Insurance Act is amended (1) by redesignat­

ing sections 21 and 22 as 22 and 23. respectively, and (2) by insert­
ing the following new section immediately after section 20 ;

"Sec. 21. (a) t l )  The Congress finds that adequate records main­
tained by insured banks have a high degree of usefulness in criminal, 
tax, and regulatory investigations and proceedings. The Congress 
further finds that microfilm or other reproductions and other records 
made by banks of checks, as well as records kept by banks of the 
identity of persons maintaining or authorized to act with respect to 
accounts therein, have been of particular value in this respect.

“ (2 ) It is the purpose of this section to require the maintenance of 
appropriate types of records by insured banks in the United States 
where such records have a high degree of usefulness in criminal, tax, 
or regulatory investigations or proceedings.

"(b) Where the Secretary of the Treasury t referred to in this sec­
tion as the 'Secretary') determines that the maintenance of appro­
priate types of records and other evidence by insured banks has a 
high degree of usefulness in criminal, tax, or regulatory investiga­
tions or proceedings, he shall prescribe regulations to carry out the 
purposes of this section.

"(c) Each insured bank shall maintain such records and other evi­
dence, in such form as th^ Secretary shall require, of the identity of 
each person having an account in the United States with the bank 
and of each individual authorized lo sign checks, make withdrawals, 
or otherwise act with respect to any such account. The Secretary 
may mnke such exemptions from any requirement otherwise imposed

T IT L E  I— F IN A N C IA L  R E C O R D K E E P IN G

C hap te r
I ,  I n s u r e d  H an k s  a n d  I n s u r e d  I n s t i t u t i o n s  
g .  O th e r  F i n a n c i a l  I n s t i t u t i o n s  ........................

Sec.
10 1
12 1

Chapter I.t-INSURED BANKS AND INSURED 
INSTITUTIONS
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P.L. 91-508 L A W S  O F  91st CONG.— 2nd SESS. Oct. 2f.

under this subsection a3 are consistent with the purposes of thi< 
section.

"(d) Each insured bank shall make, to the extent that the regui;i. 
tions of the Secretary so require—

" ( 1 ) a microfilm or other reproduction of each check, draft, 
or similar instrument drawn on it and presented i r  it for p a y .  
ment; and

" (2 ) a record of each check, draft, or similar instrument y, 
ceived by it for deposit or collection, together with an identifica 
tion of the party for whose account it is to be deposited or col­
lected, unless the bank has already made a record of the party 
identity pursuant to subsection (c).

“ (e) Whenever any individual engages (whether as principal, 
agent, or bailee) in any transaction with an insured bank which u 
required to be reported or recorded under the Currency and Foreign 
Transactions Reporting Act, the bank shall require and retain such 
evidence of the identity of that individual as the Secretary may pre­
scribe as appropriate under the circumstances.

“ (f) In addition to or in lieu of the records and evidence other­
wise referred to in this section, each insured bank shall maintain 
such records and evidence as the Secretary may prescribe to carry 
out the purposes of this section.

"(g) Any type of re ;ord or evidence required under this section 
shall be retained for such period as the Secretary may prescribe for 
the type in question, Any period so prescribed shall not exceed six 
years unless the Secretary determines, having regard for the pur­
poses of this section, that a longer period is necessary in the case of a 
particular type of record or evidence.

"(h) The Secretary shall include in his annual report to the C on ­
gress information on his implementation of the authority conferred 
by this section and any similar authority with respect to record- 
keeping or reporting requirements conferred by other provisions of 
law."

§ 102. Retention of records by insured institutions 
Title IV of the National Housing A c t58 is amended by adding at 

the end thereof the following new section;
"Sec. 411. The Secretary of the Treasury shall prescribe such 

regulations as may be appropriate lo carry out, with respect to in­
sured institutions, the purposes set forth in section 21 of the Federal 
Deposit Insurance Act with respect to insured banks."

Chapter 2.—OTHER FINANCIAL INSTITUTIONS
Sec.
121. C o n g ress io n a l  f in d in g s  and purpose.
122 Authority  o f  S ecretary  w ith  respect to  reports on ow n ersh ip  and 

control.
123. A u th o r ity  o f  S ecretary  with  respect to reco rd keep in g  and proce­

dures.
124. In junctions .

M. 12 IJ.8 .C .A . I 1724 e t  «eq
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•<\
C i v i l  p e h a l t l e s .

, C r im in a l  penalty .
Additional criminal penally In certain cases.

. s. C om p l i a n c e .
,j<t Administrative procedure.

121. Congressional findings and purpose
.a) The Congress finds that cettain records maintained by busi- 

,„(■> engaged in the functions described in section 123(b) of this 
\ . t  have a high degree of usefulness in crimnal, tax, and regulatory 
, instigations and proceedings. The Congress further finds that 
.... power to require reports of changes in the ownership, control, 
• d managements of types of financial institutions referred to in 

tion 122 of this Act may be necessary for the same purpose, 
hi It is the purpose of this chapter to require the maintenance 

: appropriate types of records and the making of appropriate re- 
i !> by such businesses in the United States where such records or 
ports have a high degree of usefulness in criminal, tnx, or regula- 
. investigations or proceedings.

, 122. Authority of Secretary with respect to reports on ownership 
and control

Where the Secretary determines tluu the making of appropriate 
ports by uninsured banks or uninsured institutions of any type 
•h respect to their ownership, control, and managements and any 

‘..inges therein has a high degree of usefulness in criminal, tax, or 
.ulatory investigations or proceedings, he may by regulation re- 

.mre such banks or institutions to make such reports us he deter- 
- ,aes in respect of such ownership, control, and managements and 
‘ .iiigcs therein.

123. Authority of Secretary with respect to recordkeeping and 
procedures

a) Where the Secretary determines that the maintenance of 
; propriate records and procedures by any uninsured bank or unin- 
ired institution, or any person enguging in the business of carry* 
c on in the United States any of the functions referred to in suli- 
tion (b > of this section, has n high degree of usefulness in crim- 

il. tnx, or regulatory investigations or proceedings, he may by reg­
ulation require such bank, institution, or person—

( 1 ) to require, retain, or maintain, with respect to its func­
tions us an uninsured bunk or uninsured institution or its func­
tions referred to in subsection (b), any records or evidence of 
any type which the Secretary Is authorized under section 21 of 
the Federal Deposit insurance Act to require insured banks to 
require, retain, or maintain; and 

1 2 ) to maintain procedures to assure compliance with require­
ments imposed under this chapter. For the purposes of any civil 
or criminal penalty, a separate violation of any requirement un­
der this paragraph occurs with respect to each day and each

1303
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a

0
separate office, branch, or place of business in /hich the viola­
tion occurs or continues.

(b) The authority of the Secretary under this section extends to 
any person engaging in the business of carrying on any of the fol­
lowing functions: §

( 1 ) Issuing or redeeming checks, money order® travelers'
checks, or similar instruments, except as an incident to the con- «
duct of its own nonf inancial business. it

(2) Transferring funds or credits domestically or interna- {u
tionally.

(3) Operating a currency exchange or otherwise dealing in 
foreign currencies or credits.

(4) Operating a credit card system. "
(5) Performing such similar, related, or substitute functions si

for any of the foregoing or for banking as may be specified by
the Secretary in regulations. H<

9 121. Injunctions
Whenever it appears to the Secretary that any person has engaged, 

is enguged, or is nbout to engage in any acts or practices constituting ( ^
a violation of any regulation under this chapter, he may in his dis* ,
crction bring an action, in the proper district court of the United sr.
States or the proper United Stntes court of any territory or other si-
place subject to the jurisdiction of the United States, to enjoin such *■
acts or practices, and upon a proper showing a permanent or tem­
porary injunction or restraining order shall be granted without
bond. Upon application of the Secretary, any such court may also is­
sue mandatory injunctions commanding any person to comply with
any regulation of the Secretary under this chapter. jor

9 125. Civil penalties 20:.
(a) For each willful violation of any regulation under this chnpter, 2*»c 

the Secretary may assess upon any person to which the regulation 
applies, and, if such person is a partnership, corporation, or other
entity, upon uny partner, director, officer, or employee thereof who 211
willfully participates in the violation, a civil penalty not exceeding 2 1 l
$ 1 ,000.

(b) In the event of the failure of any person to pay any penalty 
assessed under ti.is section, a civil action for the recovery thereof 9
may, in the discretion of the Secretary, be brought in the name of "j
the United States.

5 126. Criminal penalty § «i
Whoever willfully violates any regulation under this chapter shall It

be fined not more than $1,000 or imprisoned not more than one win
year, or both. crit-
9 127, Additional criminal penally in ccrtnin cases 9

Whoever willfully violates nny regulation under this chapter, sec- O
tion 21 of the Federal Deposit Insurance Act, or section 411 of the sect
National Housing Act, where the violation is committed in further- O

Sri
2u 1 
02

212 
21 "•
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a* ance of the commission of any violation of Federal law punishable by
imprisonment for more than one year, shall be fined not more than 
$ 10,000 or imprisoned not more than five years, or both.

§ 128. Compliance
The Secretary shall have the responsibility to assure compliance 

with the requirements of this title and may delegate such responsibil­
ity to the appropriate bank supervisory agency, or other supervisory 
agency.

§ 129. Administrative procedure
The administrative procedure and judicial review provisions of 

subchapter II of chapter 5 and chapter 7 of title 5, United States Code, 
shall apply to all proceedings under this chapter, section 2 1 of the 
Federal Deposit Insurance Act, and section 411 of the National 
Housing Act.

T I T L E  II— R E P O R T S  O F  C U R R E N C Y  A N D  
F O R E I G N  T R A N S A C T I O N S

C h apter  See.
1. (Jcncnil  I h - o v l s io n * ..................................................................................  . . . . .  2 0 1
2. D o m e st ic  C urrency  T r a n s a c t i o n s ..................................................................  2 2 1

r 3 .  R e p o r ts  o f  E xports  am i Im ports  o f  M onetary  In s tr u m e n ts  . . .  . 231
l  4 .  F o r e ig n  T r a n sa c t io n s    . 2 4 1

Chapter 1 .—GENERAL PROVISIONS
Sec.
201. S h o r t  t i t l e .
202 .  Purpose .
203. D e f i n i t i o n s  a n d  r u l e s  o f  c o n s t r u c t i o n .
204. R eg u la t io ns .
206. Com pliance .
206 .  E xem ptions .
207. C i v i l  p e n a l t y .
208. Injunctions .
209. Crlm lnul pena l ly .
210. A d d i t i o n a l  c r im i n a l  p n n i . l t y  In  C e r ta in  ra s e s .
211 .  Im m u n ity  o f  w itn esses .
212 .  A v a i la b i l i ty  of  In form ation  to o th e r  F ederal  ugoncles
213.  Admlnlntrat*ve proeedute .

§ 201. Shot! title
This title may be cited as the "Currency tnd Foreign Transactions 

Reporting Act".

9 202. Purpose
It is the purpose of this title to require certain reports or records 

where such reports or records have a high degree of usefulness in 
criminal, tax, or regulatory investigations or proceedings.
9 203. Definitions and rules of construction

(a) The definitions anu rules of construction set forth in this 
section upply for the purposes of this title.

(b) Tho term "Secretary” means the Secretary of the Trcusury.
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(c) The term "person” includes natural persons, partnerships, 
trusts, estates, associations, corporations, and all entities cognizable 
as legal personalities. The term also includes any governmental de­
partment or agency specified by the Secretary either for the pur­
pose of this title generally or any particular requirement thereunder.

(d) The term "United States", used in a geographical sense, in­
cludes the States and the District of Columbia, and to the extent the 
Secretary shall by regulation specify, either for the purposes of this 
title generally or any particular requirement thereunder, the Com­
monwealth of Puerto Rico, the possessions of the United States, 
United States military establishments, and United States diplomatic 
establishments.

(e) The term "financial institution” means any person which does 
business in any one or more of the following capac ties:

(1) an insured bank as defined in section 3 of the Federal 
Deposit Insurance Act;

(2 ) a commercial bank or trust company;
(3) a private banker;
(4) an agency or a branch within the United States of any 

foreign bank;
(5) an insured institution as defined in section 401 of the Na­

tional Housing Act;
(6) a savings bank, building and loan association, credit 

union, industrial bank, or other thrift institution ;
(7) a broker or de. ler registered with the Securities and Ex- 

changc Commission under the Securities Exchange Act of 1934;
(8 ) a broker or dealer in securities or commodities;
(9) an investment 1 anker or investment company;
( 10 ) a currency exchange;
( 1 1 ) an issuer, redeemer or cashier of travelers’ checks, 

chucks, money orders, or similar instruments;
( 1 2 ) an operator of a credit card system;
(13) an insurance company
(14) a dealer in precious metals, stones, or jewels;
(15) a pawnbroker;
(16) a loan or finance company;
(17) a travel agency;
(18) a licensed transmitter of funds;
(19) a telegraph company;
(20) a Federal, State, or local government institution which 

performs any of the functions of any of the businesses listed 
above; or

(2 1 ) any other type of business or institution performing 
similar, related, r r  substituti functions specified by the Sec­
retary by regulation for the purposes of the provision of this 
title to which the regulation relates.

(f) The term "domestic", used with reference to institutions or 
agencies, limits the applicability of the provision wherein it appears
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to the performance by such institutions or agencies of functions 
within the United States.

(g) The term “financial agency" means any person which acts in 
the capacity of a financial institution or in tho capacity of a bailee, 
depository trustee, agent, or in any other similar capacity with re­
spect to money, credit, securities, or gold or transactions therein, on 
beh.df cf any person other than a government, a monetary or financial 
authority when acting as such, or an international financial institu­
tion of which the United States is a member.

(h) The term “foreign”, used with reference to institutions or 
agencies, limits the applicability of the provisio i wherein it appears 
to the performance by such institutions or agencies of functions out­
side the United States.

(i) References to this title or any provision thereof include regu­
lations issued under this title or the provision thereof in question.

(j) All reports required under this title and all records of any such 
reports are specifically exempted from disclosure under section 552 
of t-tle 5, United States Code.

(k) For the purposes of section KlOl o; title 18, United States Code, 
the contents of reports required under any provision of this title are 
statements and representations in matters within the jurisdiction of 
an agency of the United States.

t ) The term “monetary instruments" means coin and currency of 
the Ur ited States, and in addition, such foreign coin and currencies, 
and such types of travelers' checks, bearer negotiable instruments, 
bearer investment securities, bearer securities, and stock with title 
passing upon delivery, or the equivalent thereof, a? the Secretary may 
by regulation specify for the purposes of the provision of this title 
to which the regulation relates.

§ 204. Regulations
Tht Secretary shall prescribe such regulations as he may deem 

appropriate to carry out the purposes of this title

§ 205. Compliance
(a) The Secretary shall have the responsibility to assure compli­

ance with the requirements of this title and may delegate *uch 
responsibility to the appropriate bank supervisory agency, or other 
supervisory agency.

(b) The Secretary may by regulation require any class of domestic 
financial institutions to maintain such procedure.* us he may deem 
appropriate to assure compliance with the provisions of this title. 
For the purposes of both nvil and criminal penalties for violations cf 
thi- section, a separate violation shall be deemed to occur with re­
spect to each day and each separate office, branch or place of busi­
ness in which the violation occurs or continues.

§ 206. Exemptions
The Secretary mny make such exemptions from any requirement 

otherwise imposed under this title as he may deem appropriate. Any
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such exemption may be conditional or unconditional, by regulation, 
order, or licensing, or any combination thereof, and may relate lo any 
particular transaction, to the type or amount of the transaction, to 
the party or parties or the classification of parties, or to any combi­
nation thereof. The Secretary may in his discretion, in any manner 
giving actual or constructive notice to the parties affected, revoke 
any exemption made under this section. Any such revocation shall 
remain in effect pending any judicial review.

§ 207. Civil penalty
(a) For each willful violation of this title, the Secretary may 

assess upon any domestic financial institution, and upon any partner, 
director, officer, or employee thereof who willfully participates in 
the violation, a civil penalty not exceeding $1 ,000.

(b) In the event of the failure of any person to pay any penalty 
assessed under this title, a civil action for the recovery thereof may, 
in the discretion of the Secretary, be brought in the name of the 
United States.

§ 208. Injunctions
Whenever it appears to the Secretary that any person has engaged, 

is engaged, or is about to engage in any acta or practices constituting 
a violation of the provisions of this title, or of any order thereunder, 
he may in his discretion bring an nction, in the proper district court 
of the United States or the proper United States court of any territory 
or other place subject to the jurisdiction of the United Stales, to en­
join such acts or practices, and upon a proper showing a permanent 
or temporary injunction or restraining order shall be granted with­
out bond. Upon application of the Secretary, any such court may 
also issue mandatory injunctions commanding any person to comply 
with the provisions of this title or any order of the Secretary made 
in pursuance thereof.

§ 209. Criminul penalty
Whoever willfully violates any provision of this title or any reg­

ulation under this title shall be fined not more than $ 1 ,000, or im­
prisoned not more than one year, or both.

9 210. Additional criminal penalty in certain cases
Whoever willfully violates any provision of this title where the 

violation is—
( 1 ) committed in furtherance of the commission of any other 

violation of Federal law, or
(2 ) committed ns part of a pattern of illegnl activity involv­

ing transactions exceeding $ 100,000 in any twelve-month period,
shall be fined not more than $500,000 or imprisoned not more than 
five years, or both.

§ 2 1 1 .
When- 

gelf-iie 
ceeding 

fl 
(2 
(9 

Hou 
and the 
witness 
informal 
on the > 
testimon 
dence o» 
such te> 
except u 
wise fail

9 2 12 .
The ? 

procedu 
set for 
pose co: 
ment or 
head of

9 213.
Subjr 

review 
title 5. 
title.

See.
22 1.
222
223.

<

lo
!'•
li­

ft 221.
Tran 

report' 
detail . 
receipt 
instrun 
lions, o 
reguln

9 222.
The i 

chapter 
cial in

1308



Oct. 26 B A N K S — R E C O R D S ,  T R A N S A C T I O N S  P.L. 91-508

§ 211. Immunity of witnesses
Whenever a witness refuses on the basis of his privilege against 

self-incrimination, to testify or provide other information in a pro­
ceeding involving an> violation of this title before or ancillary to—

(1) a court or grand jury of the United States,
(2) an agency of the United States, or
(3) either House of Congress, a joint committee of the two 

Houses, or a committee or a subcommittee of either House,
and the person presiding over the proceeding communicates to the 
witness an order requiring him to give testimony or provide other 
information, the witness may not refuse to comply with the order 
on the basis of his privilege against self-incrimination. No such 
testimony or other information so compelled under the order or evi­
dence or other information which is obtained by the exploitation of 
such testimony may be used against the witness in any criminal case, 
except a prosecution for perjury, giving a false statement, or other­
wise failing to comply with the order.

§ 212. Availability of information to other Federal agencies 
The Secretary shall, upon such conditions and pursuant to such 

procedures as he may by regulation prescribe, make any information 
set forth in reports filed pursuant to this title available for a pur­
pose consistent with the provisions of this title to any other depart­
ment or agency of the Federal Government on the request of the 
head of such department or agency.

§ 213. Administrative procedure
Subject to section 203f j), the administrative procedure and judicial 

review provisions of subchapter II of chapter 5 and chapter 7 of 
title 6, United States Code, shall apply to all proceedings under this 
title.

Chapter 2— DOMESTIC CURRENCY TRANSACTIONS
Sec.
221 .  Report* of currency  tra n sa c t io n s  required
222 .  Person*  required to f i le  report*
223 .  R ep o r t in g  procedure,

9 221. Reports of currency transactions required
Transactions involving any domestic financial institution shall be 

reported to the Secretary at such time, in such manner, and in such 
detail as the Secretary may require if they involve the payment, 
receipt, or transfer of United States currency, or such other monetary 
instruments as the Secretary may specify, in suc h amounts, denomina­
tions, or both, or under such circumstances, as the Secretary shall by 
regulation prescribe.

9 222. Persona required to file reports
The report of any transaction required to be reported under this 

chapter shall be signed or otherwise made both by the domestic finan­
cial institution involved und by one or more of the other parties



P.L. 91-508 L A W S  O F  9lst CO N G . — 2nd SESS. Oct. 2f>

thereto or participants therein, as the Secretary may require. If any 
party to or participant in the transaction is not an individual acting 
only for himself, the report shall identify the person or persons on 
whose behalf the transaction is entered into, and shall be made by 
the individuals acting as agents or bailees with respect thereto.

8 223. Reporting procedure
(a) The Secretary may in his discretion designate domestic finan­

cial institutions, individually or by class, as agents of the Unitcfl 
States to receive reports required under this chapter, except that an 
institution which is not insured, chartered, examined, or registered 
as such by any agency of the United States may not be so designated 
without its consent. The Secretary may suspend or revoke any such 
designation for any violation of this Act, or section 21 of the Federal 
Deposit Insurance Act, or section 411 of the National Housing Act.

(b) Any person (other than an institution designated under sub­
section (a)) required to fiie a report under this chapter with respect 
to a transaction with a domestic financial institution shall file the 
report with that institution, except that ( 1 ) if the institution is not 
designated under subsection (a), the report shall be filed as the 
Secretary shall prescribe, and (2) any such person may, at his elec­
tion and in lieu of filing the report in the manner hereinabove pre­
scribed, file the report with the Secretary. Domestic financial in­
stitutions designated under subsection (a) shall transmit reports 
filed with them, and shall file their own reports, as the Secretary 
shnll prescribe.

Chapter 3.—REPORTS OF EXPORTS AND IMPORTS 
OF MONETARY INSTRUMENTS

Soc.
231. R eports  required.
232. Forfeiture,
233. Civil l iab il i ty .
231. Hctnlnnion by th e  Secretory .
235.  E n fo r c em e n t  authority .

8 231. Reports required
(a) Except as provided in subsection (c) of this section, whoever, 

whether as principal, agent, or bailee, or by an agent or bailee, know­
ingly—

( 1 ) transports or causes to be transported monetary instru­
ments—

(A) from any place within the United States to or through 
any pluce outside the United States, or

(B) to any place within the United States from or through 
any place outside the United States, or

(2 ) receives monetary instruments at the termination of 
their transportation to the United States from or through any 
place outside the United States

in an amount exceeding $5,000 on any one occasion shall file n report 
or reports in accordance with subsection (b) of this section.
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(b) Reports required under this section shall be filed a t such times 
and places, and may contain such of the following information and 
any additional information, in such form and in such detail, as the 
Secretary may require:

(1) The legal capacity in which the person filing the report is 
acting with respect to the monetary instruments transported.

(2) The origin, destination, and route of the transportation.
(3) Where the monetary instruments are not legally and bene­

ficially owned by the person transporting the same, or are t ra n s ­
ported for any purpose other than the use in his own behalf of 
the person transporting the same, the identities of the person 
from whom the monetary instruments are received, or to whom 
they are to be delivered, or both.

(4) The amounts and types of monetary instruments t ran s­
ported.

(c) Subsection fa) does not apply to any common carrier  of pas­
sengers in respect of monetary instruments in the possession of its 
passengers, nor to any common carrier of goods in respect of ship­
ments of monetary instruments not declared to be such by the ship­
per.

§ 232. Forfeiture
(a) Any monetary instruments which are in the process of any 

transportation with respect to which any report required to be filed 
under section 231(1) either has not been filed or contains material 
omissions or misstatements are subject to seizure and forfeiture to 
the United States.

(b', For the purpose of this section, monetary instruments t ran s ­
ported by mail, by any common carrier, or by any messenger or bailee, 
are in process of transportation from the time they are delivered ;ito  
the possession of the postal service, common carrier, messenger, or 
bailee until the time they are delivered into or retained in the posses­
sion of the addressee or intended recipient or any agent of the ad ­
dressee or intended recipient tor purposes other than fu r ther  t ran s ­
portation within, or across any border of, the United States.

8 233. Civil liability 
The Secretary may assess a 'ivil penalty upon any person who fails 

to file any report required under section 231, or who files such a re­
port containing any material emission or mi statement. The amount 
of the penalty shall not exceed the i mount of the monetary ins tru ­
ments with respect to whose transportation the report was required 
to be filed. The liabilit ies imposed by this chapter are in addition to 
any other liabilities, civil or criminal, excent that the liability under 
this section shall be reduced by any amount actually forfeited under 
section 232.

§ 231. Remission by the Secretary
The Secretary may in his discretion remit any forfeiture or penal­

ty under this chapter in whole or in part upon such terms and condi­
tions ns he deems reasonable and just.
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§ 235. Enforcement authority
(a^ If the Secretary has reason to be ieve that monetary instru­

ments are in the process of transportation and with respect to which 
a report required under section 231 has not been filed or contains 
material omissions or misstatements, he may apply to any court of 
competent jurisdiction for a search warrant. Upon a showing of 
probable cause, the court may issue a w arran t authorizing the search 
of any or all of the following:

(1) One or more designated persons.
(2) One or more designated or described places or premises.
(3) One or more designated or described letters, parcels, pack­

ages, or other physical objects.
(4) One or more designated or described vehicles.

Any application for a search w arran t pursuant to ihis section shall 
be accompanied by allegations of fact supporting the application.

(b) This section is not in derogation of the authority of the Sec­
retary under any other law.

CHAPTER 4.— FOREIGN TRANSACTIONS
Sec.
241. R ecords a n d  re p o r t s  requ ired .
242. C lass ifica tions and req u irem en ts .

§ 241. Records and reports required
(a) The Secretary of the Treasury, having due regard for the need 

to avoid impeding or controlling the export or import of currency or 
other monetary instruments and having due tegard also for the need 
to avoid burdening unreasonably persons who legitimately engage 
in transactions with foreign financial agencies, shall by regulation 
require any resident or citizen of the United States, or person in the 
United States and doing business therein, who engages in any t ra n s ­
action or maintains any relationship, directly or indirectly, on behalf 
of himself or another, with a foreign financial agency to maintain 
records or to file reports, or both, setting forth such of the following 
information, in such form urid in such detail, as the Secretary may 
require:

(1) The identities and addresses of the parties ,o the t ran s ­
action or relationship.

(2) The legal capacities in which the parties to the transac­
tion or relationship are acting, and the identities of the real 
parties in interest if one or more of the parties are not acting 
solely us principals.

(3) A descrintion of the transaction or relationship including 
the amounts of money, credit, or other property involved.

(b) No person required to maintain records under this section 
shall be required to produce or otherwise disclose the contents of the 
records except in compliance with a subpena or summons duly au ­
thorized and issued or a t  may otherwise be required by law.
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§ 242. Classifications and requirements
The Secretary may prescribe:

(1) Any reasonable classification of persons subject to or 
exempt from any requirement imposed under section 241.

(2) The foreign country or countries as to which any require­
ment imposed under section 241 applies or does not apply if. in 
the judgment of the Secretary, uniform applicability of any such 
requirement to all foreign countries is unnecessary or undesira­
ble.

(3) The magnitude of transactions subject to any requirement 
imposed under section 241.

(4) Types of transactions subject to or exempt from any re­
quirement imposed under section 241.

(5) Such other matters as he may deem necessary to the ap­
plication of this chapter.

TITLE I I I— MARGIN REQUIREMENTS
§ 301. Amendment of section 7 of the Securities Exchange Act of 

1934
(a) Section 7 of the Securities Exchange Act of 1934 (15 U.S.C. 

78g)53 is amended by adding a t  the end thereof the following new 
subsection:

" ( f )  (1) It is unlawful for any United States person, or any for­
eign person controlled by a United States person or acting on behalf 
of or in conjunction with such person, to obtain, receive, or enjoy 
the beneficial use of a loan or other extension of credit from any 
lender (without regard to whether the lender’s office or place of busi­
ness is in a State or the transaction occurred in whole or in part 
within a State) for the purpose of (A) purchasing or carrying United 
States securities, or (B) purchasing or carrying within the United 
States of any other securities, if. under this section or rules nnd regu­
lations prescribed thereunder, the loan or other credit transaction is 
prohibited or would be prohibited if it hud been made or the transac­
tion had otherwise occurred in a lender’s office or other place of 
business in a State.

“ (2) For the purposes of this subsection—
"(A ) The term 'United States person' includes a person which 

is organized or exists under the laws of any State or, in the case 
of a natural person, a citizen or resident of the United Sta tes; 
a domestic estate; or a trus t  in which one or more of the fore­
going persons has a cumulative direct or indirect beneficial in­
terest in excess of 50 per centum of the value of the trust.

" (B ) The term ‘United States security' means a security (oth­
er than an exempted security) issued by a person incorporated 
under the iaws of any State, or whose principal place of busi­
ness is within a State.

"(C ) The term 'foreign person controlled by a United States 
person' includes any noncorporate entity in which United States

M . 15 U .S .C .A . ) 7 S * ( f )  ( 1 )  to (3 ) .  
i  U  S  Cong 4  A d m . N f w i  7 0 — 8 )
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persons directly or indirectly have more than a 50 per centum 
beneficial interest, and any corporation in which one or more 
United States persons, directly or indirectly, own stock possess­
ing more than 50 per centum of the total combined voting power 
of all classes of stock entitled to vote, or more than 50 per cen­
tum of the total value of shares of all classes of stock.

"(3) The Board of Governors of the Federal Reserve System may, 
in its discretion and with due regard for the purposes of this section, 
by rule or regulation exempt any class of United States persons or 
foreign persons controlled by a 1 aited States person from the appli­
cation of this subsection.”

(b) The amendment made by subsection (a )  of this section does 
not affect the continuing validity of any rule or regulation under sec­
tion 7 of the Securities Exchange Act of 1934 in effect prior to the 
effective date of the amendment.

TITLE IV— EFFECTIVE DATES
§ 401. Effective dates

(a) Except as otherwise provided in this section, titles I, II, and 
III of this Act and the amendments made thereby take effect on the 
f :rs t  day of the seventh calendar month which begins af te r  the date 
of enactment.

(b! The Secretary of the Treasury may by regulation provide that 
any provision of title I or II or any amendment made thereby shall 
be effective on any date not earlier than the publication of the regu­
lation in the Federal Register and not later than the f irs t  day of the 
thirteenth calendar month which begins after the date of enactment.

(c) The Board of Governors of the Federal Reserve System may 
by regulation provide that the amendment made by title III shall be 
effective on any date not earlier than the publication of the regula­
tion in the Federal Register and not later than the first day of the 
th irteenth  calendar month which begins af te r  the date of enactment.

TITLE V— PROVISIONS RELATING TO CREDIT CARDS
Sec. 501. Section 103 of the Truth in Lending Act (82 Stat. 14G>54 

is amended by redesignating subsections (j) ,  (k), and (I) as subsec­
tions (p), (q), and (r) ,  respectively, and by adding af te r  subsection
(i) the following:

" ( j )  The term 'adequate notice’, as used in section 133, mentis a 
printed notice to a cardholder which sets forth the pertinent facts 
clearly and conspicuously so that a person against whom it is to 
operate could reasonably be expected to have noticed it and under­
stood its meaning. Such notice may be given to a cardholder by 
printing the notice on any credit card, or on each periodic statement 
of account, issued to the cardholder, or by any other means reasona­
bly assuring the receipt thereof by the cardholder.

54 . 15  U .8 .O .A .  |  16 0 1 e t  » e < |.
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“ (k) The term 'credit card ' means any card, plate, coupon book or 
other credit d "  ice existing for tho purpose of obtaining money, prop­
erty, labor, or services on credit.

“ (I) The term 'accepted credit ca rd ’ means any credit card which 
the cardholder has requested and received or has signed or has used, 
or authorized another to use, for the purpose of obtaining money, 
property, labor, or services on credit.

“ (m) The teim  'cardholder' moans any person to whom a credit 
card is issued or any person who has agreed with the card issuer to 
pay obligations arising from the issuance of a credit card to another 
person.

*'(n) The term ‘card issuer’ means any person who issues a credit 
card, or the agent of such person with respect to such card.

"(o) The tern, ‘unauthorized use’, us used in section 133, means a 
use of a credit card by a person other than the cardholder who does 
not have actual, implied, or apparent authority for such use and from 
which the cardholder receives no benefit."

Sec. 502. (a) The Truth in Lending Act (82 Stat. 1461 is amend­
ed by adding af te r  section 131 the following sections:

"§ 132. Issuance of credit cards
"No credit card shall be issued except in response to a request or 

application therefor. This prohibition does not apply to the issuance 
of a credit card in renewal of, or in substitution for, an accepted 
credit card.

“§ 133. Liability of holder of credit card
" (a )  A cardholder shall be liable for the unauthorized use of a 

credit card only if the card is an accepted credit card, the liability is 
not in excess of $50, the card issuer gives adequate notice to the 
cardholder of the potential liability, the card issuer has provided the 
cardholder with a self-addressed, prestamped notification to be mail­
ed by the cardholder in the event of the loss or theft of the credit 
card, and the unauthorized use occurs before the cardholder has noti­
fied the card issuer that an unauthorized use of the credit card has 
occurred or moy occur as the result of loss, theft, o r otherwise. Not­
withstanding the foregoing, no cardholder shall be liable for the un­
authorized use of any credit card which was issued on or after the 
effective date of this section, and, nfter the expiration of twelve 
months following such effective date, no cardholder shall be liable 
for the unauthorized use of any credit curd regardless of the date of 
its issuance, unless (1) the conditions of liability specified in the 
preceding sentence are met, and 2) the card issuer has provided a 
method whereby the user of such card can be identified as the person 
authorized to use it. For the purposes of this section, a cardholder 
notifies a card issuer by taking such steps as may be reasonably re­
quired in the ordinary course of business to provide the card issuer 
with the pertinent Information whether or not any particular officer, 
employee, or agent of the card issuer does in fact receive such in­
formation.
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"(b )  In any action by a card issuer to enforce liability for the use 
of a credit card, the burden of proof is upon the card issuer to show 
that the use was authorized or, if the use was unauthorized, then the 
burden of proof is upon the card issuer to show that the conditions 
of liability for the unauthorized use of a credit card, as set forth in 
subsection (a), have been met.

" (c)  Nothing in 'h is  section imposes liability upon a cardholder 
for the unauthorized use of a credit card in excess of his liability for 
such use under other applicable law or under any agreement with 
the card issuer.

"(d) Except as provided in this section, a cardholder incurs no 
liability from the unauthorized use of a credit card.

"9 134. Fraudulent use of credit card 
“Whoever, in a transaction affecting interstate or foreign com­

merce, uses any counterfeit, fictitious, altered, forged, lost, stolen, 
or fraudulently obtained credit card to obtain goods or services, or 
both, having a retail value aggregating .$5,000 or more, shall be fined 
not more than $10,000 or imprisoned not more than five years, or 
both."

(b) The table of contents of chapter 2 of the Truth in Lending Act 
is amended by adding a t the end thereof the following:
"13 2 .  Issuance  of credit curds.
"13 3 .  L iabili ty  of ho lder  of credit card 
"131 .  F ra u d u le n t  use of credit card. '

Sec. 503. The amendments to the Truth in Lending Act made by 
this title become effective as follows:

(1) Section 132 of such Act takes effect upon the date of en­
actment of this title.

(2) Section 133 of such Act takes effect upon the expiration 
of 90 days af te r  such date of enactment.

(3) Section 131 of such Act applies to offenses committed on 
or after such date of enactment,

TITLE VI— PROVISIONS RELATING TO CREDIT
REPORTING AGENCIES

AMENDMENT OF CONSUME!) CREDIT PROTECTION ACT
Sec. 601. The Cons-mer Credit Protection A c t ls is amended by 

adding at the end thereof the following new title:

"TITLE VI—CONSUMER CREDIT REPORTING
"Sec.
"(101. Short  title.
"6 0 ? .  F ind ings and  purpose.
"603 . Definitions and  ru les  of co n s t ru c t io n ^
"604 . Perm iss ib le  purposes of r e p o r t s -  
"605 . Obsolete Information .
"606. Disclosure of Inves tiga t ive  co n su m er  r e p o r t s r  

45. 15 U.S.C.A. I KOI ot »«q
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"See.
"607. Compliance procedures.
-608 Disclosures to governmental agencies.
"609. Disclosure to consumers.
"610. Conditions of disclosure to consumers.
••611. Procedure in case of disputed accuracy.
"612. Charges for certain disclosures.
"613. Public record Information for employment purposes.
"614. Restrictions on investigative consumer reports.
”615. Requirements on users of consumer reports.
"616. Civil liability for willful noncompliance.
"617. Civil liability for negligent noncompllance.
"618. Jurisdiction of courts; limitation of actions.
"619. Obtaining information under false pretenses.
"620. Unauthorized disclosures by officers or employees.
"621. Administrative enforcement.
"622. Relation to State laws.

"§ 601. Short title
•'This .itle may be cited as th

"§ 602. Findings and purpose
" (a )  The Congress makes the following findings:
"(1) The banking system is dependent upon fair and accurate 

credit reporting. Inaccurate credit reports directly impair the e f­
ficiency of the banking system, and un fa ir  credit reporting methods 
undermine the public confidence which is essential to the continued 
functioning of the banking system.

“ (2) An elaborate mechanism has been developed for investigating 
and evaluating the credit worthiness, credit standing, credit capaci­
ty, character, and general reputation of consumers.

"(3) Consumer reporting agencies have assumed a vital role in 
assembling and evaluating consumer credit and other information on 
consumers.

"(4 )  There is a need to insure that consumer reporting agencies 
exercise their grave responsibilities with fairness, impartiality, and 
a respect for the consumer’s right to privacy.

“ lb )  It is tho purpose of this title to require that  consumer ruport- 
iag agencies adopt reasonable piocedures for meeting the needs of 
commerce for consumer credit, personnel, insurance, and other in­
formation in a manner which is fa ir  and equitable to the consumer, 
with regard In the eonfiden iaiity, accuracy, relevancy, and proper 
utilization of such information in accordance with the requirements 
of this title.

"8 603. Definitions and rules of construction
"(n) Definitions and rules of construction set forth in his section 

are applicable for the purposes of this title.
” (b) The term ‘person’ means any individual, partnership, corpo­

ration, trust, estute, coopern'ive, association, government or govern­
mental subdivision or agency, <>r other entity.

" (c )  The term ’consumer’ means an individual.

{
F air  Credit Ropar-imy-Artr3
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"(d )  The term  ‘consumer report’ means any written, oral, or other 
communication of any information by a consumer reporting agency 
bearing on a consumer's credit worthiness, credit standing, credit 
capacity, character, general reputation, personal characteristics, or 
mode of living which is used or expected to be used or collected in 
whole or in part for the purpose of serving as a factor in establishing 
the consumer's eligibility for redit or insurance to be used p ri­
marily for personal, family, oi usehold purposes, or (2) employ­
ment purposes, or (3) other purposes authorized under section 604. 
The term does not include (A) any report containing information 
solely as to transactions or experiences between the consumer and 
the person making the report;  (B) any authorization or approval of 
a specific extension of credit directly or indirectly by the issuer of 
a credit card or similar device; or (C) any report in which a person 
who has been requested by a third party to make a specific extension 
of credit directly or indirectly to a consumer conveys his decision 
with respect to such request, if the third party advises the consumer 
of the name and addrejs of the person to whom the request was made 
and such person makes the disclosures to the consumer requ red un­
der section 615.

“ (e) The term ‘investigative consumer report' means a consurr 
report or portion thereof in which information on a consumer’s char­
acter, general reputation, personal characteristics, or mode of living 
is obtained through personal interviews with neighbors, friends, or 
associates of the consumer eported on or with others with whom 
he is acquainted or who may have knowledge concerning any such 
items of information. However, such information shall not include 
specific factual information on a consumer’s credit record obtain1' '1' 
directly from a creditor of the consumer or from a consumer repoi
ing agency when such information was obtained directly from a ere J
itor of the consumer or from the consumer.

“ (f)  The term ‘consumer reporting agency' means any person 
which, for monetary fees, dues, o r on a cooperative nonprofit basis, 
regularly engager in whole or in part in the practice of assembling 
or evaluating consumer credit information or other information on 
consumers for the purpose of furnishing consumer reports to third 
parties, and which uses any means or facility of in ters tate commerce 
for the purpose of preparing or furnishing consumer reports. ~

“ (g) The term 'file', when used in connection with information on 
any consumer, means all of the information on th a t  consumer record­
ed and retained by a consumer reporting agency regardless of how 
tho information is stored.

“ (h) The term employment purposes’ when used in connection 
with a consumer report means a report used for the purpose of evalu­
ating a consumer for employment, promotion, reassignment or re ten­
tion as an employee.

“ (i) The term 'medical information' means information or records 
obtained, with the consent of the individual to whom it relates, from
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licensed physicians or medical practitioners, hospitals, clinics, or 
other medical or medically related facilities.

•*§ 604. Permissible purposes of reports
“A consumer reporting agency may furnish a consumer report un­

der the following circumstances ;nd no other:
" ( I )  In respons to the order of a court having jurisdiction to is­

sue such an order.
"(2) In accordance with the written instructions of the consumer 

to whom it relates.
"(3) To a person which it has reason to believe—

“ (A) intends to use the information in connection with a cred­
it transaction involving the consumer on whom the information 
is to be furnished and involving the extension of credit to, or 
review or collection of an account of, the consumer; or 

"(B) intends to use the information for employment purposes;
or

"(C) intends to use the information in connection with the 
underwriting of insurance involving the consumer; or 

“ (D) intends to use the information in connection with a de­
termination of the consumer's eligibility for a license or other 
benefit granted by a governmental instrumentality required by 
law to consider an applicant’s financial responsibility or s ta tus;  
or

" (E )  otherwise has a legitimate business need for ** i r '  [. 
mation in connection with a business transaction ii “
consumer.

"§ 605. Obsolete information
“ (a) Except as authorized under subsection (b), no consumer re ­

porting agency may make any consumer report containing any of 
the following items of information:

“ (1) Bankruptcies which, from date of adjudication of the most 
recent bankruplcy. antedate the report by more than fourteen years.

"(2) Suits and judgments which, from date of entry, antedate the 
report by more than seven years or until the governing statute of 
limitations hns expired, whichever is the longer period.

"(3) Paid tax liens which, from date o." payment, antedate the re ­
port by more than seven years.

“ (4) Accounts placed for collection or charged to profit and loss 
which antedate the report by more than seven yours.

“ (5) Records of arrest, indictment, or conviction of crime which, 
from date of disposition, release, or parole, untedate the report by 
more thun seven years,

"(6) Any other adverse item of information which antedates the 
report by more than seven years.

"(b) The provisions of subsection (a) are not applicable in the 
case of any consumer credit report to be used in connection with—

“ (1) a credit transaction involving, or which may reasonably 
be expected to involve, a principal amount of $50,000 or more;
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"(2) the underwriting of life insurance involving, or which 
may reasonably be expected to involve, a face amount of $50,000 
or m ore; or

"(3) the employment of any individual a t an annual salary 
which equals, or which may reasonably be expected to equal 
$20,000, or more.

“§ 606. Disclosure of investigative consumer reports
“ (a) A person may not procure or cause to be prepared an investi­

gative consumer report on any consumer unless—
“ (1) it is clearly and accurately disclosed to the consumer 

tha t  an investigative consumer report including information as to 
his character, general reputation, personal characteristics, and 
mode of living, whichever are applicable, may be made, and such 
disclosure (A) is made in a writing mailed, or otherwise deliver­
ed, to the consumer, not later than three days a f te r  the date on 
which the report was f irs t  requested, and (B) includes a s ta te­
ment informing the consumer of his right to request the addi­
tional disclosures provided for under subsection (b) of this sec­
tion; or

"(2) the report is to be used for employment purposes for 
which the consumer has not specifically applied.

“ (b) Any person who procures or causes to be prepared an investi­
gative consumer report on any consumer shall, upon written request 
made by the consumer within a reasonable period of time af te r  the 
receipt by him of the disclosure required by subsection fa) Cl), shall 
make a complete nnd accurate disclosure of the nature and scope of 
the investigation requested. This disclosure shall be made in a writ­
ing mailed, or otherwise delivered, to the Consumer not later than five 
days af te r  the date on which the request for such disclosure was 
received from the consumer or such report was first requested, 
whichever is the later.

“ (c) No person may be held liable for any violation of subsection
(a) or (b) of this section if he shows by a preponderance of the 
evidence that at the time of the violation he maintained reasonable 
procedures to assure compliance with subsection (a) or (b).

“9 607. Compliance procedures
" (a )  Every consumer reporting agency shall maintain reasonable 

procedures designed to avoid violations of section 605 and to limit 
the furnishing of consumer reports to the purposes listed under 
section 604. These procedures shall require that prospective users 
of the information identify themselves, certify the purposes fnr which 
the information is sought, and certify that the information will be 
used for no othei purpose. Every consumer reporting agency shall 
muke a reasonable effort to verify the identity of a new prospective 
user and the uses certified by such prospective user prior to furnish­
ing such user a consumer report. No consumer reporting agency 
may furnish a consumer report to any person if it has reasonable
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grounds for believing that the consumer -eport will not be used for 
a purpose listed in section 604.

“ (b) Whenever a consumer reporting agency prepares a consumer 
report it shall follow reasonable procedures to assure maximum pos­
sible iccuracy of the information concerning the individual about 
whom the report relates

“§ 608. Disclosures to governmental agencies 
“Notwithstanding the provisions of section 604, a consumer report­

ing agency may furnish identifying information respecting any 
consumer, limited to his name, address, former addresses, places of 
employment, or former places of employment, to a governmental 
agency.

“§ 609. Disclosures to consumers
“ (a) Every consumer reporting agency shall, upon request and 

proper identification of any consumer, clearly and accurately disclose 
to the consumer:

"(1) The nature and substance of all information (except medical 
information) in its files on the consumer a t the time of the request.

“ (2) The sources of the information; except that the sources of 
information acquired solely for use in preparing an investigative con­
sumer report and actually used for r.o other purpose need not be dis­
closed: Provided, T hat in the event an action is brought under this 
title, such sources shall be available to the plaintiff under appro­
priate discovery procedures in the court in which the action is 
brought.

"(3) The recipients of any consumer report on the consumer which 
it has furnished—

“ (A) for employment purposes within the two-year period 
preceding the request, and 

“ (B) for any other purpose within the six-month period pre­
ceding the request.

"(b )  The requirements of subsection (a) respecting the disclosure 
of sources of information and the recipients of consumer reports do 
not apply to information received or consumer reports furnished prior 
to the effective date of this title except to the extent that the matter 
involved is contained in the files of the consumer reporting agency 
on th: t date.

"8 610. Conditions of disclosure to consumers
"(a) A consumer reporting agency shall make the disclosures 

required under section 609 during normal b" ness hours and on 
reasonable notice.

"(b) The disclosures required under section 609 shall be made to 
the consumer—

"(1) in person if he appears in person uml furnishes proper 
identification; or 

"(2) by telephone if he has made a written request, with 
proper identification, for telephone disclosure and the toll
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charge, if any, for the telephone call is prepaid by or charged const
directly to the consumer. sumr

“ (c) Any consumer reporting agency shall provide trained per- then
sonne! to explain to the consumer any information furnished to him cont.i
pursuant to section 609. port*.

“ (d) The consumer shall be permitted to be accompanied by one sunn,
other person of his choosing, who shall furnish reasonable identifies- mutlr
tion. A consumer reporting agency may require the consumer to fur- sum*'
nish a written statement granting permission to the consumer re ­
porting agency to discuss the consumer’s file in such person’s pres- “9 61
ence. “A

"(e) Except as provided in sections 616 and 617, no consumer may to s»
bring any action or proceeding in the nature of defamation, invasion G lim
of privacy, or negligence with respect to the reporting of information recei;
against any consumer reporting agency, any user of information, or notin
any person who furnishes information to a consumer reporting sunui
agency, based on information disclosed pursuant to section 609, 610, be or
or 615, except as to false information furnished with malice or willful der s*
intent to injure such consumer. may |

"§ 611. Procedure in case of disputed accuracy c ??u.1
which

" (a )  If the completeness or accuracy of any item of information nil(i
contained in his file is disputed by a consumer, and such dispute ^
is directly conveyed to the consumer reporting ngency by the con- ((| ( ,
sumer, the consumer reporting ngency shall within a reasonable fun‘,
period of time reinvestigate and record the current status of tha t  co[(
information unless it has reasonable grounds to believe that  the dis-
pute by tho consumer is frivolous or irrelevant. If af te r  such re- jnj,
investigation such information is found to be inaccurate or can no inuctd
longer be verified, the consumer reporting agency shall promptly de-.
lete such information. The presence of contradictory information in "§ 61.
the consumer's file does not in and of itself constitute reasoruble ^
grounds for believing the dispute is frivolous or irrelevant. for

"(b) i f  the reinvestigation does not resolve the dispute, the con- report
sumer may file a brief statement setting forth the nature of the dis- public
pute. The consumer reporting agency may mil such statements to sumer'
not more than one hundred words if it provides the consumer with 
assistance in writing a clear summary of the dispute.

“ (c) Whenever a statement of a dispute is filed, unless there is ^
reasonable grounds to believe tha t  it is frivolous or irrelevant, the
consumer reporting agency shall, in any subsequent consumer report |(
containing the information in question, clearly note tha t  it is dis­
puted by the consumer and provide either the consumer's statement 
or a clear and accurate codification or summary thereof.

"(d) Following any deletion of information which is found to be 
inaccurate or whose accuracy can no longer be verified or any nota­
tion os to disputed information, the consumer reporting agency shall, 
at the request of the consumei furnish notification that the Item has 
been deleted or the statement, codification or summary pursuant to 
subsection (b) or (c) to a n /  person specifically designated by the
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consumer who has within two years prior thereto received a con­
sumer report for employment purposes, or within six months prior 
thereto received a consumer report for any other purpose, which 
contained the deleted or disputed information. The consumer re­
porting agency shall clearly and conspicuously disclose to the con­
sumer his rights to make such a request. Such disclosure shali be 
made at or prior to the time the information is deleted or the con­
sumer's statement regarding the disputed information is received.

“§ 612. Charges for certain disclosures
“A consumer reporting agency shall make all disclosures pursuant 

to section 601) and furnish all consumer reports pursuant to section 
611(d) without charge to the consumer if, within th irty  days after 
receipt by such consumer of a notification pursuant to section 615 or 
notification from a debt collection agency affiliated with such con­
sumer reporting agency stating tha t  the consumer’s credit ra ting may 
be or has been adversely affected, the consumer makes a request un­
der section 609 or 611(d). Otherwise, the consumer reporting agency 
may impose a reasonable charge on the consumer for making dis­
closure to such consumer pursuant to section 609, the charge for 
which shall be indicated to the consumer prior to making disclosure; 
and for furnishing notifications, statements, summaries, or codifica­
tions to person designated by the consumer pursuant to section 611
(d), the charge for which shall be indicated to the consumer prior to 
furnishing such information and shall not exceed the charge that  the 
consumer reporting agency would impose on each designated recipient 
for a consumer report except tha t  no charge may be made for notify­
ing such persons of the deletion of information which is found to be 
inaccurate or which can no longer be verified.

"9 613. Public record information for employment purposes
"A consumer reporting agency which furnishes a consumer report 

for employmen purposes and which for tha t  purpose compiles and 
reports items jf information on consumers which are matters of 
public record and are likely to have an adverse effect upon a con­
sumer's ability to obtain employment shall—

"(1) at the time such public record information is reported to 
the user of such consumer report, notify the consumer of the 
fact that public record information is being reported by the con­
sumer reporting agency, together with the name and address of 
the person to whom such information is being reported; or 

"(2) maintain strict procedures designed lo insure that  when­
ever public record information which is likely to have an adverse 
effect on a consumer's ability to obtain employment is reported 
it is complete and up to date. For purposes of this paragraph, 
items of public record relating to urrests, indictments, convic­
tions, suits, tax liens, and outstanding judgments shall be con­
sidered up to date if the curren t public record status of the item 
at the lime of the report is reported.
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"§ 614. Restrictions on investigative consumer reports

“Whenever a consumer reporting agency prepares an investigative 
consumer r  port, no adverse information in the consumer report 
(other than information which is a m atter of public record ) may be 
included in a subsequent consumer report unless such adverse infor­
mation has been verified in the process of making such subsequent 
consumer report, or the adverse information was received within the 
three month period preceding the date the subsequent report is fu r­
nished.

“§ 615. Requirements on users of consumer reports
" (a )  Whenever credit or insurance for personal, family, or house­

hold purposes, or employment involving a consumer is denied or the 
charge for such credit or insurance is increased either wholly or 
partly because of information contained in a consumer report from a 
consumer reporting agency, the user of the consumer report shall so 
advise the consumer against whom such adverse action has been taken 
and supply the name and address of the consumer reporting agency 
making the report.

“ (b) Whenever credit for personal, family, or household purposes 
involving a consumer is denied or the charge for such credit is 
increased either wholly or partly because of information ootained 
from a person other than a consumer reporting agency bearing upon 
the consumer's credit worthiness, credit standing, credit capacity, 
character, general reputation, personal characteristics, or mode of 
living, t> user of such information shall, within a reasonable period 
of time, upon the consumer’s written request for the reasons for such 
adverse action received within sixty days af te r  learning of such 
adverse action, disclose the nature of the information to the coiii 
sumer. The user of such information shall clearly and accurately 
disclose to the consumer his right to make such written request at 
the time such adverse action is communicated to the consumer.

" (c)  No person shall be held liable for any violation of this section 
if he shows by a preponderance of the evidence tha t  a t the time of the 
alleged violation he maintained reasonable procedures to assure com­
pliance with the provisions of subsections (a) and (b).

"§ 616. Civil liability for willful noncompliance
"Any consumer reporting agency or user of information which 

willfully fails lo comply with any requirement imposed under this 
title with respect to any consumer is liuble to that consumer in an 
amount equal to tho sum of—

"(1) any actual damages sustained by the consumer as a re­
sult of the fa i lu re ;

"(2) such amount of punitive damages as the court may al­
low; and

"(3) in the case of any successful action to enforce any lia­
bility under this section, the costs of the action together with 
reasonable attorney's fees as determined by the court.

1 3 2 4

“§ 617.
“Any 

n e g l i f  v 
this till, 
amount i

"(I 
suit i

“ (2
bilily
re.'i

“§ 618.
"An at 

brought . 
regard b 
tent juri 
arises, c  
misrepri 
closed l' 
teriai to 
dividual 
within i 
sentatn

"§ 619.
"Any i 

consum. 
shall be 
one year,

"§ 620. 
"Any .

knowing 
uni from 
informal 
more th

“9 621.
" (a )  < 

shall be
Federal
I’ies ami 
enfold
cally c< 
(b) heri 
Commit 
Commit 
posed ur. 
practice 
Trade C>



Oct. 26 B A N K S — R E C O R D S . T R A N S A C T IO N S  P .L . 9 1 -5 0 8

»§ 617. C iv il ' ability for negligent noncompliance
“Any consumer reporting agency or user cf information which is 

negligent in failing to comply with any •equirement imposed under 
this title with respect to any consumer is liable to that  consumer in an 
amount equal to the sum of—

“ (1) any actual damages sustained by the consumer as a re ­
su lt  of the failure;

“ (2) in the case of any successful action to enforce any lia­
bility under this section, the costs of the action together with 
reasonable attorney’s fees as determ;,'ed by the court.

“§ 618 . Jurisdiction of courts; limitation of actions 
“An action to enforce any liability created und< r this title may be 

brought in any appropriate United States district court without 
regard to the amount in controversy, or in any other court of compe­
tent jurisdiction, within two years from the date on which the liability 
arises, except that where a defendant has materially and willfully 
misrepresented any information required under this title to be dis­
closed to an individual and the information so misrepresented is ma­
terial to the establishment of the defendant’s liability to tha t  in­
dividual under this title, the action may be brought a t any timt 
within two years af te r  discovery by the individual of the misrepre 
sentation.

“§ 619. Obtaining information under false pretenses 
“Any person who knowingly and willfully obtains information on a 

consumer from a consumer reporting agency under false pretenses 
shall be fined not more than $5,000 or imprisoned not more than 
one year, or both.

“§ 620. Unauthorized disclosures by officers or employees 
“Any officer or employee of a consumer reporting agency who 

knowingly and willfully provides information concerning an individ­
ual from the agency’s files to a person not authorized to receive that 
information shall be fined not more than $5,000 or imprisoned not 
more than one year, or both.

“§ 621. Administrative enforcement
“ (a) Compliance with the requirements imposed under this title 

shall bo enforced under the Federal Trade Commission Act by the 
Federal Trade Commission with respect to consumer reporting agen­
cies and all other persons subject thereto, except to the extent that 
enforcement of the requirements imposed under this title is specifi­
cally committed to some other government agency under subsection
(b) hereof. For the purpose of the exercise by the Federal Trade 
Commission of its functions and powers under the Federal Trade 
Commission Act, a violation of any requirement or prohibition im­
posed under this title shall constitute an unfair or deceptive act or 
practice in commerce in violation of section 5 (a)  of the Federal 
Trade Commission Act and ahall be subject to enforcement by
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the Federal Trade Commission under sect'on 5(b) thereof with re ­
spect to any consumer reporting agency or person subject to en­
forcement by the Federal Trade Commission pursuant to this sub­
section, irrespective of whether that person is engaged in commerce 
or meets any other jurisdictional tests in the Federal Trade Commis­
sion Act. The Federal Trade Commission shall have such procedural, 
investigative, and enforcement powers, including the power to issue 
procedural rules in enforcing compliance with the requirements 
imposed under this title and to require the filing of reports, the pro­
duction of documents, and the appearance of witnesses as though the 
applicable terms and conditions of the Federal Trade Commission Act 
were p ar t  of this title. Any person violating any of the provisions of 
this title shall be subject to the penalties and entitled to the privileges 
and immunities provided in the Federal Trade Commission Act as 
though the applicable terms and provisions thereof were part of this 
title.

" (b )  Compliance with the requirements imposed under this title 
with respect to consumer reporting agencies and persons who use 
consumer renorts -from such agencies shall be enforced under—

"(1) section 8 of the Federal Deposit Insurance Act, in the 
case o f :

“ (A) national banks, by the Comptroller of the Currency;
"(B) member banks of the Federal Reserve System (other 

than national banks), by the Federal Reserve Board; and
"(C) banks insured by the Federal Deposit Insurance 

Corporation (other than members of the Federal Reserve 
System), by the Board of Directors of the Federal Deposit 
Insurance Corporation.

"(2) section 5(d) of the Home Owners Loan Act of 1933, 
section 407 of the National Housing Act, and sections 6(i) and 17 
of the Federal Horne Loan Bank Act, by the Federal Home Loan 
Bank Board (acting directly or through the Federal Savings and 
Loan Insurance Corporation), in the case of any institution sub­
ject to any of those provisions;

“ (3) the Federal Credit Union Act, by the Administrator of 
the National Credit Union Administration with respect to any 
Federal credit union;

"(4) the Acts to regulate commerce, by the Interstate Com­
merce Commission with respect to any common carrier  subject to 
those Acts;

"(5) the Federal Aviation Act of 1958, by the Civil Aeronau­
tics Board with respect to any air carrier  or foreign air carrier 
subject to that Act; and

"(6) the Packers and Stockyards Act, 1921 (except as pro­
vided in section 40(5 of that A c t ), by the Secretary of Agriculture 
with respect to any activities subject to that. Act.

“ (c) For the purpose of the exercise by any agency referred to in 
subsection (b) of its powers under any Act referred to in that sub­
section, a violation of any requirement imposed under this title shall 
be deemed to be a violation of a requirement imposed under that  Act.
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In addition to its powers under any provision of law specifically 
referred to in subsection (b), each of the agencies referred to in that 
subsection may exercise, for the purpose of enforcing compliance 
with any requirement imposed under this title any other authority 
conferred on it by law.
"§ 622. Relation to State laws

“This title does not annul, alter, affect, or exempt any person sub­
ject to the provisions of this title from complying with the laws of 
any State with respect to the collection, distribution, or use of any 
information on consumers, except to the extent that those laws are in­
consistent with any provision of this title, ana then only to the ex­
tent of the inconsistency.”

EFFECTIVE DATE
Sec. 602. Section 504 of the Consumer Credit Protection A c t56 is 

amended by adding at the end thereof the following new subsection:
“ (d) Title VI takes effect upon the expiration of one hundred and 

eighty days following the date of its enactment."
Approved October 26, 1970.

D ISTRICT O F COLUM BIA— PO LICEM EN  AND F IR E M E N ’S 
R E T IR E M E N T  AND D ISA B IL IT Y  ACT 

A M EN D M EN TS O F  1970

PUBLIC LAW 91-509; 84 STAT. 1136
[S . 2095J

A n  A c t  t o  p r o v i d e  f o r  t h e  r e t i r e m e n t  o t  o f f i c e r *  a n c  m e m b e r s  o f  t h r  M e t -  
r o p o l l t a n  P o l i c e  f o r c e ,  t h e  F i r e  D e p a r t m e n t  o f  t h e  D i s t r i c t  o f  C o l u m ­
b i a .  t h e  U n l t r d  S t a t e s  P a r k  P o l i c e  f o r c e ,  t h e  E x c r u t l v e  P r o t e c t i v e  
S e r v i c e ,  a n d  o f  c e r t a i n  o f f i c e r s  a n d  m e m b e r s  o f  t h e  U n i t e d  S t a t e *  
S e c r e t  S e r v i c e ,  a n d  f o r  o t h e r  p u r p o s e s .

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That.

Section 12 of the Act of September I, 1916 (39 Stat. 718), as amend­
ed (D.C.Code, sec. 1-521 et seq.) is amended as follows:

(1) Paragraph (4) of subsection (n) of such section (D.C.Code, 
sec. 4-521) is amended to read as follows:

“ (4) The term ‘widower’ means the surviving husband of a mem­
ber who was married to such individual while she was a member.".

(2) Paragraph (5) of subsection (a) of such section (D.C.Code, 
sec. 4-521) is amended to read as follows:

"(5) (A) The term 'child' means an unmarried child, including (i) 
an adopted child, and (ii) a stepchild or recognir.ed natural child who 
lives with the member in a regular parent-child relationship, under 
the age of eighteen years, or such unmarried child regardless of age 
who, because of physical or mental disability incurred before the age 
of eighteen, is incapable of self-support.

5 6 .  1 5  U S C .  A  I  1 6 8 1  n o t r
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AMU PROGRESS REPORT 

The Trustees of AMU are aggressively implementing changes in 

the direction of the University. The new direction was begun when 

the Board of Trustees was restructured so as to place the decision­

making power in the hands of Alaskan Board members. Thus AMU is  

managed locally  by the following Alaskan Trustees:

Mrs. Ruth Barrack Alaska National Bank of the North
Ret. Major General John Bennett Vice President, Era Helicopters
Harry E. Carter Commissioner, Land Use Planning Commission
Robert 0. Denny President, Rodmar, Inc.
Miss Nina Faust Lecturer, Language & Literature, Tennis

and Student 
Frederick Hood, J r . ,  M.D. Surgeon
V. Louise Kellogg Owner, Spring Creek Farm
James Kross Private Consultant
Raymond I .  Peterson President, Wien Consolidated Airlines
John Overbey Vice President, Forty-nine North, Inc.
The Honorable John Sackett President, Tanana Chiefs & member of

the Alaska State Senate 
William H. Scott Managing Partner, Peat, Marwick, Mitchell

and Company
Lewis E. Simpson President, Insurance, Inc.
Gordon Wear President, Wear Insurance Agency
Ac Wischmeier Superintendent, The Alaska Missionary

Conference

Less than 257, of Alaskan Trustees of the University are related to 

the United Methodist: Church in any way.

Thus, AMU, although presently smaller and only 13 years old, 

has joined a group of colleges and universities including Northwestern, 

Wesleyan, Emory, Duke, University of Denver and Southern Methodist, 

in which the denomination relatrdncss is  history rather than control.

One of the continuing concerns of the Trustees has to do with 

the p o ss ib ility  of changing the name of the university to project more 

adequately the basic nature and new direction of the university.

The f ir s t  task of the restructured Board of Trustees was to seek 

a new president who was a professional educator and not a clergyman, 

as the previous presidents had been. Dr. John 0. Pic ton came to the



presidency d irectly  from the Northwest Regional Educational Laboratory 

in Portland, Oregon, where as a sp e c ia l is t ,  his assignment was to work 

with public and private elementary, and secondary schools, and univer­

s i t ie s  to increase the accountability and relevancy of their programs.

Dr. Picton was already in possession of data concerning Alaskan 

education by virtue of having participated in special programs for 

Alaskan elementary, secondary, university, and State Department of 

Education personnel, as well as having directed a study of the educa­

tional needs of Alaska.

Prom such a background, Dr. Picton moved quickly to identify the 

s ta ff  that he would tieed to achieve his objectives and he began making 

new assignments which resulted in a restructured administration which 

capitalizes on identifiable strengths.

In this connection and with respect to the emphasis on accounta­

b i l i t y ,  the governance of the university has come to include a policy 

recommending body made up of students, faculty, trustees, s t a f f ,  and 

administrators called the University Senate.

The proceeds from the sale of land to the State of Alaska for 

the Anchorage Senior College campus of the University of Alasku were 

uced immediately to re tire  a l l  accounts payable and to put AMU on a 

pay as you go basis.

A management consulting concern has restructured the financial 

accountability system of the University, which has resulted in in­

creased efficiency and economies including reduction in personnel .

The thesis that Alaskan students want diverse higher educational 

opportunities which w ill  f i t  their needs, was substantiated when, as 

a result of the passage and funding of the stute tuition grant le g is ­

lation, AMU's enrollment showed a substantial increase over previous

2
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years. In addition to the numerical increase in enrollment which 

resulted in excess of 1200 different individuals, plus more than 

200 cross-registered students from the University of Alaska program 

in Anchorage, there was a marked increase in the statewide and 

cultural d iversity  of the student body.

Concurrent with the restructuring of the Board of Trustees and 

the Administration deliberate steps have been taken to make the 

academic programs at AMU more responsive to both the immediate 

and long range needs of Alaskans. Through an intensive series 

of a c t iv i t ie s ,  representative trustees, faculty, students, s ta f f ,  

and administrators have identified some major challenging needs of 

Alaska to which the University w il l  address i t s  program. Those 

challenging needs which have been selected were selected because 

of present capabilit ies and programs already in process.

The target needs are centered in health services; in te r- 

cultural studies, with Native Studies as a basic component; 

environmental studies; and the lib eral a rts .

One of the new mechanisms for the implementation of the programs 

designed to meet the needs of Alaskans is  Cooperative Education. For 

the f i r s t  time in Alaskan education i t  w il l  be possible for students 

to systematically combine academic studies with their chosen profes­

sional work experience outside, as well as inside the state, which 

w il l  result in a well educated person in touch with the re a lit ie s  

of the world of work.

Continuing the consortium effo rts , begun in the late 1960's  by 

U of A Regents and AMU Trustees, now v is ib le  in the Consortium Library, 

and further strengthened by the enlightened action of the State Legis­

lature, the new direction of AMU is  a natural extension of the higher



AMU is  grateful and proud to be at work in Alaska during these 

challenging years of the State 's  development.

4

educational resources of Alaska.

\



D E P A R T M E N T  O F  H E A L T H .  E D U C A T I O N .  A N D  W E L F A R E  
O F F I C E  O F  T H E  A S S I S T A N T  S E C R E T A R Y  F O R  E D U C A T I O N  

W A S H I N G T O N .  D . C .  2 0 2 0 2

Febru ary  1, 1973

Dear C o lle a g u e :

The P r e s i d e n t ' s  tudget  f o r  the F i s c a l  Year  1974 was presented 
to Congress  t h i s  week, together  with a r e v i s e d  r e g u l a r  budget 
f o r  educat i on f o r  the F i s c a l  Year  1973, which ends June 30. 
(Educ at i on  lias a] ready r e c e i v e d  a suppl emental  a p p r o p r i a t i o n  
f o r  FY 73. )

T h i s  l e t t e r  e x p l c i n s  the major e d u c a t i o n a l  p o l i c i e s  and 
p r i o r i t i e s  r e f l e c t e d  in the P r e s i d e n t ' s  recommendations as 
they r e l a t e  to HKW's Educat ion D i v i s i o n .  The D i v i s i o n  comprises  
the O f f i c e  of E d uc a t i o n ,  the N a t i o n a l  I n s t i t u t e  of Ed uc at io n,  
and the Fund f o r  the Improvement of Post  secondary Ed ucat i on.

The P r e s i d e n t ' s  pr imary o b j e c t i v e s  of i n c r e a s i n g  employment 
and h a l t i n g  i n f l a t i o n ,  wi thout  r e s o r 1 ing to tnx i n c r e a s e s ,  
u n d e r l i e  the budgetary recommendations a f f e c t i n g  a11 F e d e r a l  
a g e n c i e s .  These c o n t r o l l i n g  c o n d i t i o n s  have transcended 
other  p o l i c y  c o n s i d e r a t i o n s  in the r e c e n t l y  concluded budget 
b u i l d i n g  p e r i o d .

For e d u c a t i o n ,  the budget s u s t a i n s  our h i g he s t  p r i o r i t i e s  
whi l e  c u t t i n g  r e l a t i v e l y  marginal  programs and making way for  
new A d m i n i s t r a t i o n  i n i t i a t i v e s  to r e s t r u c t u r e  and reform the 
Federal ,  r o l e  in e d uc at i on .

The budget of the O f f i c e  of  Ed uc at i o n ,  the l a r g e s t  component 
of the Educat ion D i v i s i o n ,  t o t a l s  $5.35 b i l l i o n  in r e g u l a r  
funds f o r  1973 and $5.1 b i l l i o n  f o r  1974, with s e v e r a l  
programs being phased out .

H i g h l i g h t s  o f  1 9 7 3  E n v i s i o n s

The r e v i s e d  r e g u l a r  1973 budget t o t a l s  $ 5 . 5 ' b i l l i o n  f o r  the 
Educat ion D i v i s i o n ,  compared with the $5.3 b i l l i o n  a pp r o pr i at ed  
f or  FY 72 and the $6.1 b i l l i o n  o r i g i n a l l y  requested f o r  FY 73.



The d i f f e r e n c e  between t h i s  submi ss i on and the o r i g i n a l  FY 73 
r e qu es t  i s  l a r g e l y  due to an adjustment  to take account of the 
$271 m i l l i o n  a p p r op r i a t e d  f o r  Emergency School  A s s i s t a n c e ,  
i n s t e a d  of  the $1 b i l l i o n  o r i g i n a l l y  r e qu es t e d,  and $10 
m i l l i o n  a p p r o p r i a t e d  for  Pos tsecondary  I n n o v a t i o n ,  r a t h e r  
than the $100 m i l l i o n  requested by the P r e s i d e n t .  The r e v i s e d  
budget a l s o  r e f l e c t s  the e l i m i n a t i o n  or r e du ct i on  of c e r t a i n  
narrowly  focused programs.

H i g h l i g h t s  of 197 4 Budget

The 1974 budget f o r  the Education D i v i s i o n  t o t a l s  $5.3 b i l l i o n .  
Major  i n i t i a t i v e s  r e f l e c t e d  in the 1974 proposal  i n c l u d e :

1. Student  A s s i s t a n c e . A 1974 r equest  f o r  $959 m i l l i o n ,  
combined wi th a 1973 suppl emental  of  $62? m i l l i o n ,  b r i ng s  to 
n e a r l y  $1.6 b i l l i o n  the amount budgeted to implement f u l l y  
the B a s i c  E d u c a t i o n a l  Opportuni ty  Grants  program enacted l a s t  
y e a r .  Under the new program, s t ude nt s  in g r e a t e s t  need would 
r e c e i v e  the g r e a t e s t  amount of F ed er a l  a s s i s t a n c e .  Requests  
f o r  the s p e c i a l  programs f o r  the disadvantaged - -  T a l en t  
S e a r c h ,  S p e c i a l  S e r v i c e s ,  and Upward Bound - -  are continued
at  the 1973 suppl emental  r equ e s t  l e v e l  of $70.3 m i l l i o n ,  a 
s i g n i f i c a n t  i n c r e a s e  from $56 m i l l i o n  in 1972.

2. S p e c i a l  Educat ion Revenue S h a r i n g . The 1974 budget 
p l a c e s  high p r i o r i t y  on the c o n s o l i d a t i o n  of Federal  programs 
of  formula grant  a s s i s t a n c e  to the S t a t e s  f o r  elementary and 
secondary  e d u c a t i o n ,  with $2.5 b i l l i o n  requested f or  t h i s  
purpose.  Under the p r o p o s a l ,  more than 30 programs would be 
r e s t r u c t u r e d  i n t o  one a u t h o r i t y  c ov er in g f i v e  broad areas  of 
n a t i o n a l  i n t e r e s t .  T h i s  would provide g r e a t e r  f l e x i b i l i t y  
f o r  S t a t e s  and l o c a l  educat ion agenci es  to t a i l o r  programs 
and r e s o u r c e s  a c c o r d i n g  to  t h e i r  own n e e d s .

3. Mi n o r i t y  A s s i s t a n c e . Aid f o r  developing i n s t i t u t i o n s  
of h i ghe r  e d uc at i on  i s  maintained at  the 1973 supplemental  
re qu est  l e v e l  of $100 m i l l i o n .  For b i l i n g u a l  e duc at i on,  the 
budget c a l l s  or $35 m i l l i o n  under T i t l e  V I I  of the Elementary 
and Secondary Edu i t i o n  Act and $10 m i l l i o n  under the Emergency 
School  Aid A c t .  because of the l a r g e  e x i s t i n g  e f f o r t  d i r e c t e d  
toward I nd i an  e d u c a t i o n ,  no funds are' requested to support  the 
r e c e n t l y  a u t h o r i z e d  Indian EducaLion Ac t ,  an a u t h o r i t y  which 
would d u p l i c a t e  much of the a s s i s t a n c e  which i s  a l r e ad y  
provided and which would he maintained at  a high l e v e l  in
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FY 1974. Ne ar l y  $80 m i l l i o n  has a l r e a d y  been made a v a i l a b l e  
f o r  compensatory programs,  c o n s t r u c t i o n  p r o j e c t s ,  and o the r  
e f f o r t s  designed to supplement Bureau of Indi an A f f a i r s  
support  f o r  F e d e r a l l y  operated Ind i an  s c h o o l s  and to a s s i s t  
l o c a l  ed ucat i on agencies  s e r v i n g  I nd i an  s t u d e n t s .

4. Aid f o r  Desegregat ing S c h o o l s . The 1974 budget 
r e q u e s t s  $271 m i l l i o n  to cont inue at the 1973 l e v e l  t h i s  
major  A d m i n i s t r a t i o n  i n i t i a t i v e  to help s c hool  d i s t r i c t s  
throughout the country meec the a d d i t i o n a l  c o s t s  of s c hool  
d e s e g r e g a t i o n .  Most of the Emergency School  A s s i s t a n c e  funds 
a p p r o p r i a t e d  in 1973 w i l l  be spent in academic y ear  1973-74.

5. Na t i o n a l  I n s t i t u t e  of  E d u c a t i o n . The FY 73 budget 
t o t a l e d  $119 m i l l i o n ,  to which was added $24 m i l l i o n  from O f f i c e  
of  Economic Opportuni ty  programs,  b r i n g i n g  the t o t a l  FY 73 
o p e r a t i n g  budget to $143 m i l l i o n .  The FY 74 budget r e q u e s t s
an a d d i t i o n a l  $19 m i l l i o n ,  f o r  a t o t a l  of  $162 m i l l i o n  for  
t h i s  new agency,  which was e s t a b l i s h e d  at  A d m i n i s t r a t i o n  
r e qu es t  to prov ide  a n a t i o n a l  focus to the e d u c a t i o n a l  
r e s e a r c h  e f f o r t .  A number of former OE programs,  and c o r ­
responding budget r e q u e s t s ,  have been t r a n s f e r r e d  to NIE.  
However,  a l most  one t h i r d  of r equested NIE funds would be 
unencumbered by p re v i o us  commitments.

6. Post  secondary I n n o v a t i o n . The 19/4 budget would 
I n c r e a s e  from $10 m i l l i o n  L o  $15 m i l l i o n  the funding f o r  
t h i s  new program to support  innovat ion and reform In p o s t -  
secondary  e duc at i on.

7. El  mentnry and Secondary E d u c a t i o n . Mo re L han $ 3 
b i l l i o n  of the 1974 re qu es t  i s  for  e l ementary and secondary 
programs.  T h i s  I n c l u d e s  $2.5 b i l l i o n  f o r  Educat ion Revenue 
S h a r i n g ,  $271 m i l l i o n  for  Emergency School  A s s i s t a n c e ,  $94 
m i l l i o n  f o r  an i n c r e a s e  in demonstrat ion programs and 
t r a i n i n g  and r e s e a r c h  for  the handicapped,  and $181.5 m i l l i o n  
f o r  other  elementary  and secondary programs.  Among t h o s e ,  a 
major  p r i o r i t y  i s  f u r t h e r  ref inement  of  Car eer  Ed ucat i on.  
Fourteen m i l l i o n  r' l i a r s  in new funds i s  programmed fo r 
demonstr at ing the f e c t i v e n e s s  of s e v e r a l  C ar ee r  Education 
models ;  $21 m i l l i o n  in support  of e x i s t i n g  programs of  inno­
v a t i o n ,  c u r r i c u l u m  development,  and r es e ar ch  r e f l e c t s  ot her  
a s p e c t s  of  the Career  Education e f f o r t .

Programs recommended f o r  e l i m i n a t i o n  i n c l u d e  impact aid pay­
ments f o r  c h i l d r e n  whose par ent s  work f o r  the Federal  
Government but do not l i v e  on F e d e r a l  p r o p e r t y .  (Since, t h e i r
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p ar ent s  pay l o c a l  p ro p er ty  t axes  l i k e  other  c i t i z e n s ,  these 
c h i l d r e n  do not c o n s t i t u t e  an e x ce p t i o n a l  economic burden on 
l o c a l  s c h o o l s . )

Support  f o r  S t a t e  departments of educat ion under T i t l e  V of 
the Elementary  and Secondary Education Act would a l s o  be 
termi nated in 1974. ( S u b s t a n t i a l  F ed er a l  si ns have a l r e a d y  
been spent under T i t l e  V to st r engthen S t a t e  a g e n c i e s ,  which 
should now be in a p o s i t i o n  to main t a i n  t h e i r  own programs as 
F ed er a l  a id i s  c o n s o l i d a t e d  under Education Revenue S h a r i n g .  
S t a t e  departments a r e ' e l i g i b l e  a l s o  f o r  general  revenue 
sh ar i n g f u n d s . )

The e x pe r ime n t a l  Fol low Through program a ut ho r i z ed  by the 
Economic Opportuni ty  Act was a l r e ad y  scheduled to be phased 
out beginning in 1974. ( I n f o r m a t i o n  on i t s  most s u c c e s s f u l  
compensatory programs f o r  c h i l d r e n  in the e a r l y  el ementary 
grades w i l l  bo d i s s emi nat ed  to l o c a l  school  d i s t r i c t s  for  
i n c o r p o r a t i o n  in t h e i r  r e g u l a r  compensatory programs as 
they see f i t . )

8. Pos t f e c o i i d a r v  E d u c a t i o n . Thu 1 974 higher  educat i on 
hudget would p rov i de  $1.8 b i l l i o n ,  an i n c r e a s e  of $116 m i l l i o n  
over the r e v i s e d  1973 l e v e l ,  r e f l e c t i n g  the A d m i n i s t r a t i o n ' s  
commitment Lo i n c r e a s i n g  poEstsecondn ry o p p o r t u n i t i e s .  
I n s t i t u t i o n a l  a s s i s t a n c e  i s  focused on s t r engt he ni ng d evel oping 
i n s t i t u t i o n s ,  p a r t i c u l a r l y  b l a c k  c o l l e g e s  and other  i n s t i t u t i o n s  
s e r v i n g  l ar ge  numbers of m i n o r i t i e s .  Programs des ignated f o r  
e l i m i n a t i o n  i n c l u de  s u b s i d i e s  oT i nteres t ,  on p r i v a t e  loans 
f o r  f a c i l i t l *  c o n s t r u c t i o n ,  and c a t e g o r i c a l  a s s i s t a n c e  for  
language t r a i n i n g  and iron s t u d i e s ,  u n i v e r s i t y  community 
s e r v i c e s ,  -.Id to l a nd -  - rant  c o l l e g e s ,  and support  for  
t r a i n i n g  of c o l l e g e  t oj her p er s onne l .

9 . E d u c a t i o n aj _De_v• •lopment . The O f f i c e  of Education 
budget a is o  in c lu d e s  $123 m i l l i o n  to r e d u c a tio n a l development 
a c t i v i t i e s .  T h i s  request  r e p r e s e n t s  i r e du ct i on  from 1973 
of $53 m i l l i o n ,  sonw 533 m i l l i o n  ot which would he in 
personnel  t r a i n i n g  .grams.  However, support  would be 
cont inued for  t r a i r u . . , ;  a c t i v i t i e s  with high impact on the 
educat i on of disadvantaged c h i l d r e n .  Most of the remaining 
decr ease  would r e s . ' I t  from the t er mi nat i on  of envi r onmental  
educat i on and n u t r i t i o n  and he a l t h p r o j e c t s  and r e d u c t i o n s  
in the funding of  drug e d u c a t i o n ,  dropout p r e v e n t i o n ,  and 
e d u c a t i o n a l  b r o a d c a st i ng  f a c i l i t i e s  and in the F ed e ra l  
c o n t r i b u t i o n  lo Sesame S t r e e t  and the E l e c t r i c  Company.
I n c r e a s e s  of  $3.7 m i l l i o n  for  support  of ed uc at i o n al  
s t a t i s t i c s  and of  $i m i l l i o n  f o r  the Na t i on al  Achievement 
study are r e qu es t e d,  b r i ngi n g  t o t a l  requested funding for  
these programs to $7.9 m i l l i o n  and $7 m i l l i o n  r e s p e c t i v e l y .
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10. L i b r a r y  Programs. The 1974 budget would t er mi nat e  
F e d e r a l  support  f o r  l i b r a r y  programs.  With the i n c r e a s i n g  
a v a i l a b i l i t y  of gener al  revenue sh ar i n g f unds,  S t a t e s  and 
l o c a l i t i e s  should be a b l e  to assume the support  p r e v i o u s l y  
provided f o r  p u b l i c  l i b r a r i e s .  A s s i s t a n c e  for  el ementary  
and secondary school  l i b r a r i e s  w i l l  be a v a i l a b l e  to S t a t e  and 
l o c a l  o f f i c i a l s  under Education Revenue Shar ing a cc or d i ng  to 
t h e i r  r e l a t i v e  p r i o r i t i e s .  Moreover,  the present  law does 
not provide f o r  aiming l i b r a r y  funds on the b a s i s  of economic 
need,  with the r e s u l t  that  r e s o u r c e s  are d i s s i p a t e d  with no 
s i g n i f i c a n t  i mpact .  .

C o l l e g e  l i b r a r y  support  i s  not recommended because l e g i s l a t i v e  
amendments have made i t  i m p o s s i b l e  to s e t  funding p r i o r i t i e s .  
B a s i c  gr ants  go to a l l  i n s t i t u t i o n s  r e g a r i l e s s  of need,  
r e s u l t i n g  in amounts so s m a l l  as to have l i t t l e  i f  any e f f e c t  
on the q u a l i t y  of most c o l l e g e s '  l i b r a r y  programs. • ,

f ‘  ; I ,  >

m m

I n  s u m m a r y ,  t h e  E d u c a t i o n  D i v i s i o n  b u d g e t  s e e k s  t o  s u s t a i n  

c h e  h i g h e s t  p r i o r i t i e s  of  L h e  A d m i n i s t r a t i o n  w h i l e  r e d u c i n g  

p r o g r a m s  w h i c h  h a v e  a c c o m p l i s h e d  t h e i r  p u r p o s e  o r  h a v e  b e e n  

f o u n d  i n e f f e c t i v e .  T r e c o g n i s e  t h a t ,  L o  y o u  w h o  a r e  

e x p e r i e n c i n g  s o  k e e n l y  t h e  f i s c a l  p r o b l e m s  r> i o u r  s c h o o l s  

a n d  c o l l e g e s ,  Lhe. p r o p o s e d  l e v e l  o f  F e d e r a l  a s s i s t a n c e  f o r  

t h e s e  t w o  y e a r s  m u s t  h e  g r a v e l y  d i s a p p o i n t i n g .  I i n t e n d  to 

c o n t i n u e  t o  s e r v e  a s  a n  a d v o c a t e  f o r  . o u r  e d u c a t i o n a l  n e e d s  

w i t h i n  t h e  ( J o v e r n m u n t  , s e e k i n g  t o  p o i n t  t h e  w a y  t o w a r d  m o r e  

e f f e c t i v e  a n d  e q u i t a b l e  F e d e r a l  s u p p o r t .

A t  t h e  s a m e  t i m e ,  It s h o u l d  b e  r e c o g n i z e d  t h a t  t h e  b u d g e t  

r e f l e c t s  t h e  s t r a i n  o f  t r a n s i t i o n  L o  a s o u n d e r  a n d  m o r e  

r a t i o n a l  F e d e r a l  r o l e .  T h u  t i m e  h a s  c o m e  to  h a l t  t h o  

p r o l i f e r a t i o n  o f  n a r r o w  c a t e g  r t c n l  p r o g r a m s ,  w h i c h  

I n e v i t a b l y  i m p o s e  d i s t o r t e d  p r i o r i t i e s  a t  t h e  l o c a l  l e v e l .

T h i s  b u d g e t  s e e k s  t o  p r o v i d e  F e d e r a l  a s s i s t a n c e  in b r o a d ,  

n n t i o n a l - p u r p n . s e  a r e a s  wit.li g r e a t e r  f l e x i b i l i t y  a n d  r e s p o n s i ­

b i l i t y  f o r  m a n a g i n g  a n d  a i m i n g  p r o g r a m  f u n d s  w h e r e  t h e  p r o ­

b l e m s  a c t u a l l y  are.. S u c h  a r e s t r u c t u r i n g  o f  t h e  F e d e r a l  

r o l e  s h o u l d  L a y  t h e  b a s i s  f o r  m o r e  s u b s t a n t i a l  a s s i s t a n c e  

i n t h e  f u t u r e .
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appended i s  a summary or the budget.  D e t a i l e d  t a b l e s  showing 
d i s t r i b u t i o n  to S t a t e s  and other  r e c i p i e n t s  w i l l  be p ub l i s h e d  
a f t e r  f i n a l  a c t i o n  by the Congress and the P r e s i d e n t .

Addressees  :

S u p e r i n t e n d e n t s  of  Schools  
C o l l e g e  and U n i v e r s i t y  P r e s i d e n t s  
P r o f e s s i o n a l  O rg an iz a t i on s  
OE Managers

f o r  Education



(BUDGET AUTHORITY IN MILLIONS)
1972 1973 1874

EDUCATION REVENUE SHARING
. A 2,485 $2,521 $2,527EMERGENCY SCHOOL ASSISTANCE

.  106 271 271
OTHER ELEMENTARY AND SECONDARY EDUCATION 70S 461 27SHIGHER EDUCATION . 1,430 1,687 1,8(3EDUCATIONAL DEVELOPMENT ' 207 (76 (23LIBRARY RESOURCES. 1 76 133
NATIONAL INSTITUTE OF EDUCATION 89 (19 (62POSTSECONDARY INNOVATION — 1C (5ADMINISTRATION 80 93 90 .

TOTAL 5,301 5,485 5,277



(budget authority in millions)

EDUCATION REVENUE SHARING____________
CATEGORICAL PROGRAMS TO BE FOLDED INTO 
REVENUE SHARING,
EDUCATIONALLY DEPRIVED CHILDREN (TITLF i).
SUPPLEMENTAL SERVICES :__
IMPACTED AREA AID (“A" CHILDREN)
EDUCATION FOR THE HANDICAPPED:_
VOCATIONAL EDUCATION:_________
ADULT BASIC EDUCATION
TOTAL

1872
4 -

1973

1,593 1,585
146 146
189 227
37 37

475 475
51 51

2,496 2,521
244 MILI ION FOR THE SCHOOL LUNCH PROGRAM, CARRIED IN THE AGRICULTURE BUDGET, 

WILL ALSO BE INCLUDED, BRINGING THE TOTAL TO 42,771 MILLION

1974

42,527

2,527*



(BUDGET AUTHORITY IN MILLIONS)

1972 1973 1974STUDENT ASS'STANCE!
BASIC OPPORTUNITY GRANTS 4220 4622 4959WORK-STUDY AND COOPERATIVE EDUCATION 420 261 261INSURED LOANS, SouSIDIES. AND DEFAULTS 210 232 368DIRECT LOANS 3(7 293 5

SUBTOTAL 1,175 Ĉ) CO cn CO CoSPECIAL PROGRAMS FOR THE DISADVANTAGED 56 70 ■ 70INSTITUTIONAL ASSISTANCE:
STRENGTHENING DEVELOPING INSTITUTIONS 52 100 100CONSTRUCTION GRANTS, SUBSIDIES & LOANS 77 19 36OTHER INSTITUTIONAL SUPPORT 43 20 7

SUBTOTAL 172 133 143COLLEGE PERSONNEL DEVELOPMENT 27 20 7
TOTAL oCOxfr-> 1,697 1,813



EE

(BUDGET AUTHORITY IN MILLIONS)

ELEMENTARY AND SECONDARY EDUCATION 1972 1973 1974
BILINGUAL EDUCATION . . . . . . $35 $35 ’ $35FOLLOW THROUGH ....... 62 58 41EDUCATION FOR THE HANDICAPPFD : ........ 72 93 94VOCATIONAL AND ADULT Z .CATION SPECIAL PROJECTS 31 31 45IMPACTED AREA AID 423 204 61OTHER........ - _ 83 40 —

TOTAL 706 461 276
EDUCATIONAL DEVELOPMENT

EDUCATION PROFESSIONS DEVELOPMENT: •
TEACHER CORPS . _____  . 37 37 37OTHER PROFESSIONAL DEVELOPMENT............_ ... 107 69 36

SUBTOTAL 144 106 73
EDUCATIONAL BROADCASTING FACILITIES . . . . 13 13 10RIGHT TO READ 2 12 12DATA SYSTEMS IMPROVEMENT . . ... ........ 10 10 15OTHER PROGRAMS. ..... . 38 35 13

TOTAL ' 207 176 123



Testimony of William E, Davis, Alaska Methodist University SB 12*t -  KD 181 

Joint Committees on Health, Education, & Social Services, Alaska Legislature 

February 28, 1973

Dr. Beirne, Senator Thomas, members of the Committees.

Ny name 13 Dr. William E. Davis; I  am the Director of Research at Alaska 

Methodist University.

May I  begin by expressing AMU's gratitude to a l l  of you for the time 

and attention you are devoting to the concerns of Higher Education in Alaska.

I  want to assure you that your e ffo rts  are appreciated and your hard work i s  

appreciated.

I  have been asked by the President of AMU, Dr. John 0. Picton, to express 

hio personal regret at not being able to appear today. He i s  th i3 week in 

t-eattie, v is it in g  the Region X HEW of f i ce ;  in New York, v i s i t ing private foundations 

and ind ustries; and possibly Washington, P.O. , for meetings with the IJ. S.

O]fice ol Education. His tr ip s ,  however, does re fle ct  the efforts of the 

present administration lu seek aggressively support for AMU from the private 

sector.

.urning n o w  to SB 12^ and HB 181, the technical .amendments to the 

tuition grant law. Wo are generally iri favor of these amendments and certainly 

welcome e ffo rts  to c la r i fy  provisions of the b i l l .  In most ensea the changes 

p r o p o s e d  apeak to problem areas we have recognized in the program.

We agree with tho changes in Socto. 1, 2, <♦, & 5 ddloting the word

"se le ctio n " in reference to the Committoe.

We favor adding the phrase "a year" in Sect. 6 to c la r i fy  the interest

rate period.

We cefctainly agree with Sect. 7 nmendmento. Even though the matter hat? 

been corrected by regulation, i t  was never our be lie f  that studdnts ohould 

havo to pay Lena than tho fees charged by the public in stitu tio n .
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We favor the Sect. 8 changes believing that a "blue ribbon" group 

to determine the cost d if fe re n t ia ls .

We agree with the c la r if ic a t io n s  in Sect. '1 regarding who sets the 

grants and with Sect. 12 appelate procedures.

F in a lly ,  we support the Sect 1*4 change defining a part-time student 

as one enrolled for s ix  rather than two semester hour cred its .

We request c la r if ica t io n  of the following changes.

1. Sect. 3. I  is i t  your intention to supply each applicant with a f u l l  set of

the regulations? There now . s  a summary of them on the application 

papers, but the f u l l  set i s  a rather thick document. I t  would seem an 

unnecessary expense to provide each oligibke student with a f u l l  set 

of the regulations.

2. Sect. 9. We are unclear an to the intent of t h i s  new s e c t i o n .  Mr. H a ll ’ s

Explanatory memo says i t  w ill  prevent ” p yr ami dy j . no f  federal grants 

on top of the a tale program. There is  no way that we would charge 

double tuition t.o students and so, unless there is some reason why 

thi3 formula io absolutely essen tia l,  we would favor not adding i t .  

Euthermore, who would use the formula? I f  th< state grant of f i cer  

were the one, the private in stitu tio n s would have to put their 

f inancial packages together before the state grants were made which 

would become an onerous administrative chore.

3. Sect. 10Cf)Our position here i s  d i f f ic u l t  to stater. Naturally, we frvor

the present interpretation of the selection committee which allows us 

to use the balance of tuition paid to count toward our requisite 22.3'/.

We also suppose that this was not the intent of the Legislation os passed.
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l/e wonder i f  a compromise i s  possible? Could room and board be deleted 

eo that only the balance of tuition and fees counted as "nonpub'lic sources?"

Or as another alternative, perhaps you would consider crediting come portion, 

say 50. ,̂ of tuition and fees beyond the state grant.? Certainly what parent's 

pay towards their children’ s education ought to he permissable as "non-public" 

sources.

We agree, of course, with the c larify in g  definition at the end of this 

section regarding "remission of tuition" and "contractual agreement

We would favor one wording change: Line ?.7 we believe should read 

"grants sh a ll  be credited only in the year the gi f t  or gjnnt v_>3ts  in the donee.

*1. Sect. '10 (g ) . This section, to be frank, puzulos us. We really.;; the basis 

for establishing the instructional costs at the public university but 

the logic of the "p ara lle lism " i s  not c lear. On the one hand, w:• are 

computing costs to determine the grant award; in this section you >re 

lim iting how we can spend our income.

At the very le a s t ,  ! !»•> accounting problems W"Uld be tremendous 

since we would have to separate tuition grant income from n i l  other 

sources to insure that i t  not be spent in any of th“ l is t .v i  ureas.

I f  you believe that the Legislative intent to spend the monies 

on academic and instructional progrons must be stated sta tu to rily , 

then cannot this be phrased without recourse to the University of 

Alaska's budget categories? r'or example, what i s  the definition of 

research and public service? We simply don't break our budget into 

these d iv is io n s.
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May I  c ite  one more example. Intramural a th le tics  are sometime 

part of our required academic program. I t  i s  going to be very d i f f ic u l t  

to break out the costs for non-recuired intramjrals vs. required intramurals 

to be sure tuition grant income i s  not used to pay a particu lar professor's 

sa lary.

Again unless i t  i s  absolutely necessary, we would favor deletion 

of th is new section.

5. Sect 12. On lin e  20 of pg 6 we request that the phrase "c e rt if ie d  public 

accounting" be changed to "auditing".

b. Sect 13* We applaud the effort here to c la r i fy  the potential situation 

that existed under the present wording. We do favor adding one phrase 

at the very end of the sentence (pg. 7, lin e  2) as follows: 

under consortium agreement between any public and private Alaskan 

higher educational in s t itu t io n s . 11

Since there a re  le ga lly  binding instruments, in the case of AMU between 

the Rggent ; and the Trustees, and in the case of Sheldon Jackson, a contract 

with the community college, we believe this phraseology w il l  meet the problem 

of defining a consortium.

Thank you for your consideration of these points.
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May I  b e g i n  b y  s a y i n g  t h a t  A l a s k a  M e t h o d i s t  U n i v e r s i t y  
f a v o r s  t h e  e s t a b l i s h m e n t  o f  t h e  t y p e  o f  p o s t s e c o n d a r y  p l a n n i n g  
c o m m i s s i o n  t h a t  i s  p r o p o s e d  i n  t h i s  l e g i s l a t i o n .  We h a v e  som e 
s e r i o u s  r e s e r v a t i o n s  a b o u t  t h e  p a r t i c u l a r  c o m p o s i t i o n  a n d  f u n c t i o n  
a s  p r o v i d e d  f o r  i n  t h e s e  b i l l s  b u t  w a n t  t o  b e s u r e  t o  b e  r e c o r d e d  
a s  f a v o r i n g  t h e  c o n c e p t .

W i t h  r e s p e c t  t o  t h e  c o m p o s i t i o n  o f  t h e  C o m m i s s i o n ,  we 
r e c o g n i z e  t h a t  a g r e a t  d e a l  o f  t h o u g h t  h a s  g o n e  i n t o  t h e  s u g g e s t e d  
a r r a n g e m e n t .  H o w e v e r ,  f r o m  t h e  p o i n t  o f  v i e w  o f  p r i v a t e  h i g h e r  
e d u c a t i o n ,  we f i n d  t h e  c o m m i s s i o n  u n b a l a n c e d .  S u r e l y  i f  t h e  
R q g e n t s  h a v e  tw o  m e m b e r s ,  o n e  e a c h  f r o m  t h e  B o a r d s  o f  T r u s t e e s  
o f  S h e l d o n  J a c k s o n  a n d  AMU w o u l d  be m o re  e q u i t a b l e ,  S i n c e  t h e r e  
i s  a l s o  a m em ber f r o m  t h e  C o m m u n it y  C o l l e g e s ,  i d  t h e r e  a  n e e d  
f o r  tw o  R e g e n t s ?  T h e  ".1 2 0 2 " co m m issio n  i s  d e s i g n e d  t o  d e a l  w i t h  
c o m m u n it y  c o l l e g e s  m o r e  t h a n  a n y t h i n g  e l s e ;  s u r e l y  t h i s  a l o n e  
i s  a n  a r q u m e n t  f o r  t h e  r e p r e s e n t a t i o n  o f  S h e l d o n  J a c k s o n  a s  t h e  
o n l y  t w o - y e a r  p r i v a t e  i n s t i t u t i o n  i n  t h e  s t a t e .

We a l s o  n o t e  t h a t  p r o p r i e t a r y  i n s t i t u t i o n s  a r e  n o t  n o d e d  
s p e c i f i c a l l y  a s  m e m b e r s  o f  t h e  C o m m i s s i o n  b u t  a r e  a s s u m e d  a s  
a p o i n t e e s  f r o m  t h e  g e n e r a l  p u b l i c .  We f a v o r  s p e c i f i c  m e m b e r s  
f r o m  p r o p r i e t a r y  i n s t i t u t i o n s .

W h i l e  r e c o g n i z i n g  t h e  f e d e r a l  r e q u i r e m e n t  f o r  " b r o a d  
a n d  e q u i t a b l e  r e p l a n t a t i o n  " f r o m  t h e  g e n e r a l  p u b l i c ,  we f i n d  
t h e  l i m i t a t i o n s  s p e c i f i e d  i n  903 (b) [ p .  3 l i n e s  1 -  7 ] f a r  t o o

D A V I S  - p. 5
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s p e c i f i c . If t h i s  is d e m a n d e d  by the f e d e r a l  g u i d e l i n e s ,  x 

s u p p o s e  w e  m u s t  h a v e  it b u t  if w e  c a n  a v o i d  it, s u c h  s p e c i f i c i t y  

s h o u l d  be e s c h e w e d .

W i t h  r e f e r e n c e  to the f u n c t i o n s  o f  the c o m m i s s i o n ,  

w e  b e l i e v e  t h a t  s o m e  s h a r p e n i n g  n e e d s  to o c c u r .  P e r h a p s  in t h e  

b e g i n n i n g  the c o m m i s s i o n  s h o u l d  f o c u s  o n l y  on p l a n n i n g .  A d v i s i n g  

m i g h t  c o m e  later. F o r  e x a m p l e ,  t h e  T r u s t e e s  of AMU, a s  the 

c o r p o r a t e  b o d y  r e s p o n s i b l e  f o r  the i n s t i t u t i o n ,  b e l i e v e  it is 

t h e i r  r e s p o n s i b i l i t y  to d e t e r m i n e  the p r o g r a m s  a p p r o p r i a t e  to 

o u r  r e s o u r c e s  a n d  i n t e r e s t s .  I am  s u r e  the T r u s t e e s  w i l l  be 

p l e a s e d  to w o r k  w i t h  the C o m m i s s i o n  b u t  a l s o  a m  s u r e  t h e y  w i l l  

be c h a r r y  of c o u n s e l  if th e y  feel it i n t r u d e s  on  t h e i r  r e s p o n­

sib i l i t y .

W e  r e c o g n i z e  t h a t  t h i s  is a m o s t  d i f f i c u l t  a r e a  Lo

d e f i n e  and h a v e  n o  s p e c i f i c  w o r d i n g  c h a n g e s  to p r o p o s e  for th i s

s e c t i o n  but w e  d o  h o p e  y o u  w i l l  (five c a r e f u l  a t t e n t i o n  to th * 

c h a r g e  ot the c o m m i s s i o n .

S i n c e  t h e r e  a r e  a l r e a d y  s c a t e  a g e n c i e s  r e s p o n s i b l e  for

a n d  f u n d e d  to ta k e  c a r e  o f  the a d m i n i s t r a t i v e  d e t a i l s  u n d e r

e x i s t i n g  f e d e r a l  proqrains, w e  arc n o t  in f a v o r  of  t v a n s  f o x i n g  

t h e s e  p r o g r a m s  to the C o m m i s s i o n  u n l e s s  r e q u i r e d  b y  f e d e r a l  

s t a t u t e .  W e  w o u l d  d r o p  s e c t i o n s  2 t h r o u g h  5 of 90') (b) .

T h e r e  is o n e  w o r d i n g  c h a n g e  w o  r e q u e s t  a n d  t h a t  is o n

p g . 6 line 2. T h e  C o m m i s s i o n  s h o u l d  b e  a b l e  to r e q u e s t  b u t  not

r e q u i r e  d a t a  f r o m  t h e  i n s t i t u t i o n s  i n v o l v e J .

In k e e p i n g  w i t h  the s t a t e m e n t  a b o v e ,  w e  d o  n o t  f a v o r

at t h i s  t i m e  m o v i n g  the t u i t i o n  g r a n t  p r o g r a m  to the C o m m i s s i o n .



I n  c l o s i n g  may I  t h a n k  y o u  a g a i n  f o r  y o u r  c o n t i n u i n g  
c o n c e r n  a b o u t  t h e  y o u t h  o f  A l a s k a .  A f t e r  a l l ,  t h a t ' s  why 
we a r e  h e r e  ~  t o  d e c i d e  how b e s t  t o  p r o v i d e  f o r  ,  , n e e d s
o f  t h e  c o l l e g e  a n d  u n i v e r s i t y  s t u d e n t s  o f  t h e  s t a t e .  We 
know y o u  h a v e  t h e i r  b e s t  i n t e r e s t s  a l w a y s  b e f o r e  y o u ;  we 
t o o  a r e  s e e k i n g  t o  s e r v e  t h e m . W it h  t h e  c o n t i n u i n g  c o m m it m e n t  
y o u  s h o w ,  we c a n n o t  h e l p  b u t  m e e t  t h e s e  c h a l l e n g e s .



T h e  L e g i s l a t u r e  o f  t h e  S t a t e  o f  A l a s k a  
F I S C A L  NOTE 

F i r s t  S e s s i o n  -  E i g h t h  L e g i s l a t u r e

I .  R EQ U EST
B i l l  I d e n t i f i c a t i o n :  House B i l l __232____________________________________________________
T i t l e : An Act r e l a t i n g  to the D i s t r i c t s  o f  the S u p e r io r  Court______________________
R e q u e s t e d  b y :  L e g i s l a t i v e  f in a n c e _______________________ D a t e :  March 2 2 . i [)73
R e t u r n  D a t e  R e q u e s t e d :  March 29. 1973_______________________________________________
A g e n c y : A lask a Court System_________________ P r o g r a m : A d m in is tra tio n  o f  Ju s t ic e -

I I .  F I S C A L  D E T A I L
B u d g e t  R e q u e s t  U n i t ( s )  A f f e c t e d :  None
A . E X P E N D I T U R E S : ( T h o u s a n d s  o f  d o l l a r s ) "

O B J E C T F Y  73 F Y  7 ̂ F Y  75 F Y  76 FY  77 FY 78

1 0 0  PERSO NA L S E R V I C E S
2 0 0  T R A V E L
1 0 0  CONTRACTUAL
1)00 COMMODITIES
5 0 0  EQUIPM ENT
6 00 LAND & ST R U C T U R E S ;
7 0 0  G R A N T S , C L A I M S , E T C .

T O T A L

B .  FUN DIN G: ( T h o u s a n d s  o f  d o l l a r s )

G EN ER A L FUND
F E D E R A L  FUNDS
OTHER

C . P O S I T I O N S :

PERMANENT/TEMPORARY / / /  J z _ _____ 4 _ | /MAN MONTHS ( P . ' / T . ) / / / / /  .

I I I .  A N A L Y S I S  ( S e e  F i s c a l  N o t e  P r e p a r a t i o n  I n s t r u c t i o n s ,  S e c t i o n  I I I )
House B i l l  232 would c r e a t e  no a d d it io n a l  c o s t s  f o r  the Alaska Court System. 
The realignm ent o f  j u d i c i a l  d i s t r i c t s  would r e q u ir e  a reassignm ent o f  d u t ie s  
among Judges in the second and fo u rth  d i s t r i c t s ,  but the o v e r a l l  c o s t  should 
remain the same.

I V .  ATTACHMENTS

V .  D A T E : March 29. 1973____________  PR EPA R ED  B Y :

O r i g i n a l :  L e g i s l a t i v e  F i n a n c e
c c :  B u d g e t  a n d  M an ag em en tP r i m e  S p o n s o r  ( F i r s t  L e g i s l a t o r  Named)

Richard B a r r i e r



T h e  L e g i s l a t u r e  o f  t h e  S t a t e  o f  A l a s k a  
F I S C A L  NOTE 

F i r s t  S e s s i o n  -  E i g h t h  L e g i s l a t u r e

I .  R EQ U EST
B i l l  I d e n t i f i c a t i o n :  House B i l l  231____________________________________________________
T i t l e : An a ct  e s t a b l i s l i in g  a f i f t h  d i s t r i c t  o f  the S u p e r io r  Court__________________
R e q u e s t e d  b y :  L e g i s l a t i v e  Finance_______________________D a t e :  March 2 2. 1975
R e t u r n  D a t e  R e q u e s t e d :  March 29, 1973__________________________________________________
A g e n c y  : A laska Court System_________________ P r o g r a m : A d m in is t r a t io n  o f  J u s t i c e

I I .  F I S C A L  D E T A I LB u d g e t  R e q u e s t  U n i t ( s )  A f f e c t e d :  A laska Court System
A . E X P E N D I T U R E S : ( T h o u s a n d s  o f  d o l l a r s )

O B JE C T F Y  73 F Y  74 F Y  75 F Y  76 F Y  77 FY 78

1 0 0 P ER SO N A L S E R V I C E S 7 4 .7 8 0 .0 8 5 .0 9 2 .0 9 9 .0 106.02 0 0 T R A V E L 1 0 .0 11.0 12.0 13.0 14.0 15.03 0 0 CONTRACTUAL S8.1 O2.0 6 5 .0 7 0 .0 7 5 .0 80.04 0 0 COMMODITIES 2 .0 2.2 2.4 2 .7 3 .0 3.5£ 0 0 EQUIPM ENT - 10.5 1.0 1 .0 1 .0 1 .0 1.0
Coo LAND & ST R U C T U R E S 1 '1
7 0 0 G R A N T S , C L A I M S .  E T C .

T O TA L 155.3 156.2 165.4 178.7 192.0 205.3

B .  FU N D IN G : ( T h o u s a n d s  o f  d o l l a r s )

G EN ER A L FUND 155.3 156.2 165.4 178.7 192.0 205.3
F E D E R A L  FUNDS
OTHER

C .  P O S I T I O N S :

PERMANENT/TEMPORARY 3 / 3 / .3 / 3 / 3 / 3 /
MAN MONTHS ( P . A . ) aoZ  J 36 / 3 6 / 36 /

I I I .  A N A L Y S I S  ( S e e  F i s c a l  N o t e  P r e p a r a t i o n  I n s t r u c t i o n s ,  S e c t i o n  I I I )

I V . ATTACHMENTS
Supplement I - O perating C o s ts  
Supplement I I  -  C a p it a l  C o s ts

V . D A T E : March 29. 1973  PR E PA R E D  B Y :

O r i g i n a l :  L e g i s l a t i v e  F i n a n c e  
c c : B u d g e t  a n d  M an agem entP r i m e  S p o n s o r  ( F i r s t  L e g i s l a t o r  Named)



SUPPLEMENT TO FISCAL NOTE FOR HB 231 
Establishing a f i f t h  d is t r ic t  of the Superior Court

100 Personnel Judge Salary 33,000 Empl. Ben. 6,600 39,600
Clerk of Court I Salary Range 14

15,756 Empl. Ben. 3,051 18,807
Deputy Clerk of Salary Range 12
Court I I I  13,596 Empl. Ben. 2,719 16,315

74,722

200 Travel Travel of judge and s ta f f  to l’emote areas for t r i a l s  10,000

300 Contractual
Communications 1,400
Repairs and Service 200
Trans, of new hire 1,500
Rental of space 20,000
Jury Costs 35,000 58,100

400 Commodities
Office Supplies 2,000

500 Equipment
Judge:
1 Executive desk 325
1 Swivel chair 225
2 Bookcases @113 226
4 Side chairs 0 171 684
1 Conference table 200
1 Filing cabinet 154
1 Coatrack 50
1 Dictating Unit 495
1 Dictating Unit (Portable) 450
1 Transcribing Unit 495
1 Dictaphone Recording Equipment 3,200
1 Flag with standards 115

12 Folding chairs @ 9 108
1 Receipt machine 100
1 Time stamp 400
1 Copy machine 450

Clerk of Court I
1 F:xecucive desk 220
1 Swivel chair 110
1 Typewri ter 549
2 Side chairs 0 40 80
1 Coatrack 50
2 Fi l ing cabinets 0 125 250
1 Bookcase 100
1 Work table 200

7,677

1,559



p r

500 Equipment (Continued)
Deputy C le rk  o f  Court I I I :  
1 E x e c u t iv e  desk 
1 Sw iv e l c h a i r
1 T y p e w r ite r
2 S id e  c h a i r s  @ 40 
1 C oatrack
1 F i l i n g  c a b in e t  
1 Bookcase

220
110
549

80
50

125
100 1,234

10,470
*Rental o f  space would be on a tem porary b a s i s ,  

u n t i l  a permanent f a c i l i t y  can be c o n s t r u c t e d .
(See attached a n a l y s i s  o f  the c a p i t a l  p r o j e c t . )
In the in t e r im , the S u p e r io r  Court Judge o f  the 
F i f t h  D i s t r i c t  would work out o f  F a ir b a n k s ,  con­
d u ctin g  t r i a l s  in  Barrow and o th e r l o c a t i o n s  as 
n e c e s s a ry . Only a f t e r  a permanent f a c i l i t y  i s  
co n stru cte d  in  Barrow could the A la sk a  Court 
System s t a t i o n  a judge th e re  on a f u l l - t i m e  b a s i s .



SUPPLEMENT ( t 2

House B i l l  No. 231 - Creation of a Fifth Judicial D i s t r i c t ,  from election d i s ­
t r i c t  21, IS ,  20, and 22 within the boundary of the North Slope Borough, as those
d is t r ic t s  are described in A rtic le  XIV of the State Constitution on March 19, 1959,
at th is time creates a problem of locating or building a suitable f a c i l i t y  for tne 
Court to operate from.

The Alaska Court System has joined planning for a f a c i l i t y  at Barrow as follows:

1. Barrow Air Terminal Complex -  In 1971, we agreed to participate
in this venture with the City of Barrow, the state and federal
funds were to be provided. No results as yet.

2. State Combined F a c i l i ty  -  The General Fund appropriation for
1970 in amount of approximately 33 mil l ion included a f a c i l i t y
for Barrow. No action was concluded.

3. Senate B i l l  No. 163 i s  currently before the legislature. A
request for a Barrow f a c i l i t y  in amount of $435,000 is  included
in this package.

ANALYSIS

1. Barrow: Present Space and Deficiencies

Located in the Second Ju dicia l D is tr ic t - -co u rt  presided over 
by a ful l - t ime magistrate, Sadie Neakok.

Current Spacc--up until January 25, 1972 Magistrate Neakok 
held court and operated from her home. As of January 25 
we have rented 324 sq. f t .  of off ice space in the Post Office 
Building.

Deficiencies of Present Space:

a. No courtroom or jury space.
b. Inadequate court f a c i l i t i e s  for c ler ica l  work area 

and no space for recording functions.
c. Unsatisfactory reference library both as to content 

and space provision.
d. No space for ancillary  court agencies.

A f a c i l i t y  that provides 5,800 sq. f t .  i s  a minimum requirement for 
Superior Court operation.

D e f i n i t i o n :

A minor court f a c i l i t y  of 5,800 sq. f t .  i s  designed to provide 
the capability of holding Superior Court t r i a l s  at each location 
and to provide adequate l ibrary reference material.



SUPPLEMENi n (Continued)

Space Evaluation:

The enclosed floor plan for a f a c i l i t y  of 5,800 sq. f t .  is  
designed to be used as is  or i t  can be u tilized  with other space 
requirements to be b u ilt  on the other side of the hal l .  Space 
has been provided within the Court System plan for related State 
and Village Police Programs.

Recommendation:

In the event a Fifth D is tr ic t  is  created the Court System could 
operate from Fairbanks until a f a c i l i t y  is  provided at the e a rlie st  
possible moment in Barrow. The Utkeagvik Presbyterian Church lus 
recently made an addition to i t s  church and we plan to use part of 
the old church for courtroom purposes on a rental basis.

The Court System requests that any creation of a Fifth Judicial 
D istr ic t  should include a provision for construction of a minor 
f a c i l i t y  as defined in this report.



S u g g e s te d  F l o o r  P la n  f o r  5 , 8 0 0  s q u a r e  f o o t  B u sh  J u s t i c e  F a c i l i t i e s

e C A L L  * L / L "



CONCILIATION IN THE NATIVE VILLAGE:
AN EXPERIMENT IN ALASKA JUSTICE

by

Stephen Conn and Arthur Hippier

Since Alaska was purchased from Russia in 1867, i t s  legal system has 

faced lo g is t ic a l  challenges which are unique to this great land ot 586,000,000 

square miles. Other procedural challenges are similar to those which many 

court systems confront when they attempt to provide adequate forums to scattered 

rural populations whose culture and history are quite different from those 

who laid the basis for the evolution of Anglo-American jurisprudence.

The f i r s t  challenge to the unified court system of Alaska i s  the state' s  

s ize . Half of the state ' s  300,000 plus population l iv e s  in Anchorage, Fairbanks 

and Juneau, and the rest i s  scattered widely in v il lag e s and towns which are 

usually only accessible by r i ver ,  sea, or a i r .  Within this group are nearly 

55,000 Indians, Eskimos, and Aleuts who reside in over 200 villages with 

populations ranging from 25 to 2,500.

The interior Indian and Eskimo v il lag e s of Alaska have their own history 

of law ways and special relationships to American law. The intervention of 

white law in the person of law of f i cers ,  traveling Judges and unoffic ia l 

agents, the mi l i tary ,  missionaries, and others has offered them only a p artia l 

experience with a complete Justice system as most Americans know i t .  This 

long-term disengagement from the legal process occurred for several reasons.

In the t er r i t or y ' s  e a rlie st  days Hative-Amerleans were not considered to be 

c it iz e n s .  However, even when th is stigma was removed by Congress in the early 

1920s, v il la g e s  were more dependent upon their own mechanisms for judging
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disputes and punishing offenders than they could be from the traveling judge 

or police o ff ice r  whose domain was immense.

A typical Eskimo v il la g e ,  for example, consists of 300 people liv ing 

along a r ive r bank or an ocean beach, 60 miles from the nearest neighbor 

and three hundred miles from the regional center where troopers are stationed 

and a professional judge v i s i t s  or resides. In many cases v il la g e s are 

separated by tundra which i s  impassable during periods of thaw and freeze.

In nearly a l l  cases they are unconnected by roads. Communication i s  main­

tained by radio and the not completely re lia b le  "bush a ir  se rv ices ."

Chief among the Native populations which have been hardest to service 

are Athabascan Indians who reside in the vast Alaska in te r io r ,  Yupik Eskimos 

whose f i f t y  v il la g e s  in 90,000 square miles in Southwestern Alaska were 

served by a single trooper, and Inupiat and Siberian Eskimos whose whaling 

communities are situated on the coasts of the Arctic Ocean and Bering Sea.

These Native groups have been served since the inception of white contact 

at the turn of the century by professionals who either removed serious 

offenders to distant courts or who came into the v il la g e  on special t r ips  to 

mete out ju s t ic e .  Although the t e r r i t o r ia l  and later state court system 

provided lay judges in these rural areas, private attorneys have continued 

to reside in predominately white urban and rural communities. D is tr ic t  

attorneys, public defenders, and legal services attorneys are only now 

beginning to make increased v i s i t s  to v il la g e s  to investigate cases. However, 

their l i t ig a t io n  is  located in the d is t r ic t  and superior courts located out­

side of the smaller v il la g e s .



The problem of d aily  ju s t ic e  has by and large been l e f t  to forums which 

operated extralegally or with only a p a rt ia l legal ju r isd ic t io n . Village 

councils emerged as the principle forums for disputes in many Eskimo and 

Indian v il la g e s . Some drew their authority from incorporation under the 

Indian Reorganization Act of 1934. The act allowed the group to make and 

enforce rules upon i t s  members. Others lioked to t e r r i t o r ia l  and state law 

which allowed v il la g e s  without magistrates to define ordinances and enforce 

them in proceedings sim ilar to those.of the court. F in a lly ,  in recent years 

traditional v il la g e s were aided by troopers and d is t r ic t  attorneys in the 

definition of simple v il la g e  rules which had their descriptive analogues in 

state criminal law. The operating theory, while extralegal, was a practical 

one: the council -'ould attempt to enforce i t s  law and fa ilin g  that could

look to professionals to f ly  into the v il la g e , make a formal arrest, and 

prosecute the offender.

Council ju s t ic e  was achieved primarily through a process of conciliation. 

In modern terms i t  could be considered the f i r s t  practical diversion project 

within a state court system. I t  achieved what protessionals were ef fect ively 

blocked from achieving without continued residence in the v il la g e — a system 

whereby lesser c o n flic ts  could be resolved within the home community.

In 1970 spurred by the vigorous advocacy of reforms in rural ju st ice  

by the late Chief Justice George Boney, academicians, legal professionals, 

and Native representatives met in the state’ s f i r s t  con: erence addressed to the 

problem of bush ju st ic e .
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Procedural recommendations of the conference focused upon the two 

h isto r ica l problems confronted by the ju st ic e  system and i t s  Native c l ie n ts .  

The conference resolved that:

"The locale of decision making in the administration of ju st ic e  in 

v il la g e  Alaska must move closer to the v il la g e . To achieve this result 

there must be greater Native participation at a l l  levels in the administration 

of ju s t ic e , "  and further, that "there must be greater access to legal services 

and the process of ju s t ic e  in v il la g e  Alaska."

While the conference saw the strengthening of v il la g e  councils as 

central to the administration of ju s t ic e ,  several factors were already at 

work to diminish extralegal council a c t iv ity .

Most significant was the increased appointment of magistrates in Native 

v il la g e s . These courts with limited criminal and c i v i l  ju r isd ic t io n  appeared 

to surplant the council because their legal authority was c lea rly  mandated. 

However, overlooked by policymakers was the d ist in ct  difference between the 

advesary approach which was theoretically available in magistrate court and 

the le ss  formal conciliatory approach which was the mainstay of councils.

Even i f  councils had not been surplanted by magistrates, however, other 

re sp o n sib il it ie s  were accruing to v illage p o l it ic a l  leadership which gave 

them less time to delve deeply into local disputes. Increased v i s i t s  by 

government agents, delegated responsibility to the councils to appoint v il lag e  

health aides and administer welfare programs, and more recently, governmental 

responsib ility  for ten townships of land in the Alaska Native Land Claims 

Settlement Act worked to remake v il la g e  councils into local governments not
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unlike those f-'und in many rural towns. Council members who were effective 

conciliators within the v il la g e  were often replaced by residents who could 

communicate with outside bureaucrats.

Iro n ica lly ,  more regular v i s i t s  by troopers and attorneys after the 

conference on bush ju st ice  undid or substantially changed the capacity of the 

councils to make an i n i t i a l  determination regarding the dispute. Although 

sophisticated troopers and professionals s t i l l  sought the council's  advice, 

their a rr iv a l signaled the removal of the dispute from the council for a l l  

practica l purposes.

How then could the legal system broaden i t s  access to Native residents 

and at the same time allow the locus of decision making in the administration 

of ju st ice  to be retained in the village?

The authors, an attorney and cultural ‘•nthropologist, sought answers to 

th is fundamental question. They have attempted to look at both customary 

law ways and particu larly  at the process of dispute resolution embodied in 

council ju st ice  to define from this an alternative legal process for Alaska 

v il la g e s which would not block Natives from fu l ly  exercising their Constitutional 

rights but would not deny them an opportunity to define and resolve disputes 

according to their own perception of the problems, the parties to the problem, 

and the appropriate remedies for intravillage c o n flic ts .  The fundamental 

difference between the procedure f in a lly  defined by the authors, the con­

c i l ia t io n  board, and that which had been developed by the Natives themselves 

as a v il la g e  council was that i t  was capable of being structurally  integrated 

into the Alaska ju st ic e  process. I t  was expected that the process within 

that structure would be sim ilar to that followed in the council.
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Besides conducting intensive interviews, observing cases being resolved 

in the v il la g e s ,  and securing old council records, the authors looked to 

other countries for models. Their f in a l decision was to give procedural 

meaning to a state 3tatute which allows the victims of most misdemeanors 

to compromise with the offender and then offer this compromise to the court 

to see i f  the judge w il l  accept i t  in liuu of a continued criminal ju st ice  

process.

The premise upon which the Alaska experiment is  grounded was developed 

independently but i s  very similar to one developed elsewhere. In 196S the 

Center for Dispute Settlement of the American Arbitration Association 

developed in Philadelphia and in other c i t ie s  a process through which private 

criminal warrants could be delegated to a community disputes settlement 

tribunal. The 4-A project (Arbitration as an Alternative to the Private 

Criminal Warranty) was established because the court and criminal was not 

seen as the most effect ive forum for the resolution of "neighborhood squabbles."

An evaluator of the 4-A project stated:

The key to the Center's 4-A operation is  applying dimensions 
and the principals of mediation, arbitration, fact finding and 
conciliation thac the American Arbitration Association lias used 
successfully during nearly f i f t y  years of experience in dispute 
settlement. The four years of the Center's existence have proven 
in approximately two thousand cases that these a rb itra l techniques 
applied to community disputes procedure lasting and satisfying 
results not only to those d ire ctly  involved but to the community 
as a whole.

This approach can be easily  compared with the Alaska v il lag e  format. The 

key to the operation of the conciliation board in Eskimo and (in the fore­

seeable future) other Native v il lag e s is  tliat i t  draws techniques developed 

by the Natives themselves in nearly seventy years of council hearings.
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In o r d e r  to u n d e r s t a n d  h o w  c o n c i l i a t i o n  w r k s  a s  a n  a l t e r n a t i v e  to 

c r i m i n a l  p r o c e s s  in r u r a l  E sk i m o  v i l l a g e s ,  it is u s e f u l  to c o m p a r e  it w i t h  

the n o t a b l e  p r o j e c t  n o w  s p o n s o r e d  b y  the A m e r i c a n  A r b i t r a t i o n  A s s o c i a t i o n ' s  

C e n t e r  for D i s p u t e  S e t t l e m e n t  in c o n j u n c t i o n  w i t h  the P h i l a d e l p h i a  m u n i c i p a l  

court. T h e  a u t h o r  C o n n  r e c e n c l y  v i e w e d  this p r o j e c t  in o p e ra t i o n .

In th e  P h i l a d e l p h i a  p r o j e c t  p r i v a t e  c r i m i n a l  c o m p l a i n t s  a r e  d i v e r t e d  

by the  c o u r t  a d m i n i s t r a t o r ,  a lay person, a n d  to a lesser e xt e n t  by the 

m u n i c i p a l  j u d g e  or m e m b e r  of the d i s t r i c t  a t t o r n e y s  office. In the v i l l a g e  

the v i l l a g e  c o n s t a b l e  m a y  s u g g e s t  c o n c i l i a t i o n  in lieu of a r r e s t  or the 

s t a t e  m a g i s t r a t e  m a y  s u g g e s t  c o n c i l i a t i o n . P r i v a t e  i n d i v i d u a l s  m a y  also 

c o n c i l i a t e  d i s p u t e s  on  their o w n  initiative.

Cas e s e l e c t i o n  for the c o n c i l i a t i o n - a r b i t r a t i o n  p r o c e s s  in P h i l a d e l p h i a  

is d e t e r m i n e d  b y  p e r s o n n e l  of the c o u r t  system. Th e y  a p p l y  their o v m  p r i v a t e  

c r i t e r i a  to t h i s  p r o c e s s  a n d  a p p e a r  to o r de r  p a r t i e s  to a t t e m p t  concix'.ation 

rather tha n  to e x p l a i n  the a l t e r n a t i v e  in d e p t h  to p o t e n t i a l  p a r t i c i pa n t s .

It is left to C e n t e r  p e r s o n n e l  to e x p l a i n  the c o n c i l i a t i o n  p r o c e s s  to p a r t i c i­

pants bot h  at the c o u r t  a n d  at the c e n t e r  and to t hen a t t e m p t  to m a k e  the 

pr o c e s s  w o r k  e i t h e r  as a r b i t r a t i o n  or a s  c o n c i l i a t i o n .

In the v i l l a g e  the p r o c e s s  turns first u p o n  j u d g m e n t  of local law 

e n f o r c e m e n t  p e r s o n n e l  and the local j u d g e  if a c o m p l a i n t  ha s  b e e n  m a d e  to 

them and second u p o n  f u l l  c o o p e r a t i o n  by v i c t i m  and the a l l e g e d  offender.

If ei th e r  r e f u s e s  to c o n c i l i a t e ,  the o p t i o n  is waived.

In P h i l a d e l p h i a  the c l i e n t s  of the c o n c i l i a t i o n  p r o c e s s  tend to be b l a c k  

and poor and to l ive in the c o r e  of the city. Thi s  r e f l e c t s  in part the



ju r isd ic t io n  of the municipal court and the propensity of urban poor to use 

the criminal process instead of the c i v i l  process which requires legal 

representation even whin the co n flict  might have broader c i v i l  remedial needs 

than criminal. I f  a disputant approached the police, the police would advise 

them to f i l e  a criminal complaint unless the police have witnessed the 

v iolation of a misdemeanor.

In the v il la g e  the c lie n ts  for the process w il l  be uniformly v il la g e  

Eskimos. Although a limited c i v i l  ju r isd ict io n  for damages up to $1,000 

in the local magistrate court i s  available, few Natives in the v il la g e s have 

experienced or are fam iliar with c i v i l  actions except for actions for divorce, 

adoption, or intestate proceedings. None of these la tte r  actions are available 

under the ju r isd ic t io n  of magistrate courts. When problems were heard before 

the v il la g e  council, no d istinction  was made between c i v i l  and criminal 

disputes. Also, magistrate courts cannot offer remedies in equity such as 

specific  performance. I f  such remedies are requested or affirmative defenses 

to contract or tort actions are raised, the magistrate must dismiss the 

action and have i t  f i le d  in d is t r ic t  court in a town many miles by a ir  from 

any Native v il la g e . F inal ly ,  although urban residents may be easily  referred 

to legal services programs or to private attorneys, no legal services attorneys 

are available to v il la g e  Natives except in larger towns or in c i t i e s .  Only 

a single private attorney resides ir. any of the 200 Native v il la g e s in Alaska.

In Philadelphia the case is  actually transferred to the Center. The 

arb itrators may either aid the parties in arriving at a consent agreement or 

reach a determination themselves and issue an award after ten days. Even
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where consent agreements are arrived out, the arbitrators in cases 

observed by the author indicated that they were acting with the f u l l  

authority of the municipal court and pointed out to participants that they 

could enforce agreements by employing the contempt power of the court or 

in the case where particular acts are embodied in the agreement or award 

by f i l in g  a c i v i l  action for enforcement of the act i f  the party does not 

comply with ’■he agreement.

The conciliation board in the v il la g e  cannot equate i t s  authority with 

the local court. I t s  relationship to the formal actors in the legal process 

i s  informal. Although the Philadelphia project is  supported both through 

an agreement with the municipal court system and the state law on arbitration 

the Alaska experiment i s  procedurally an informal arrangement subject to 

ju d ic ia l  approval. I f  the arbitration of small claims under the Alaska 

arbitration law is  to be afforded v il la g e s, the state statute on arbitration 

of small claims would have to be amended to allow for arbitration by persons 

other than attorneys or magistrates.

Arbitrators in the Philadelphia project are predominately lawyers and 

other professional persons. An evaluation report of the project noted the 

need to bring more women and blacks from the urban community into the process 

Arbitrators are paid $40 per case from federal funds.

The v il la g e  project employs not less than three conciliators drawn from 

a panel of five residents who were appointed by the v il lag e  council. Village



c o n c i l i a t o r s  w e r e  s e l e c t e d  to r e f l e c t  young, m i d d l e - a g ed ,  and old E s k i m o  

r e s i d e n t s .  Th e  head of the e x p e r i m e n t a l  c o n c i l i a t i o n  board, for e x a mple, 

is a n  o lder r e s i d e n t i a l  ig-agtri-by-— •  ai— an. He h a s b e e n  a n

a d v o c a t e  of a l egal c h a l l e n g e  to p l a c e  s e c o n d a r y  s c h o o l s  in the v i l l a g e .  A

y o u n g e r  m e m b e r  of the b oa r d  w a s  a p l a i n t i f f  in the suit. Th e  c o u n c i l  

s e l e c t e d  c o n c i l i a t o r s  b a s e d  u p o n  their c a p a c i t y  for i n d e p e n d e n t  j u d g m e n t , 

their p r o p e n s i t y  not to try to d o m i n a t e  othe r s , and their a b s e n c e  of i d e n t i­

fic a t i o n  w i t h  e s t a b l i s h e d  a u t h o r i t i e s  suc h  as e m p l o y m e n t  w i t h  the Bu r e a u  of 

I n d i a n  A f f a i rs .  For example, a C a th o l i c  p r i e s t  w h o  se r v e s  the v i l l a g e  w a s  

n o t  selected. T hus the q u a l i f i c a t i o n s  for c o n c i l i a t o r s  a r e  s i m i l a r  to 

t hose of c o u n c i l m e n  who served E s k i m os  for m a n y  years.

In o rder to i n su r e  i m p a r t ia l i t y ,  the P h i l a d e l p h i a  a r b i t r a t o r  a p p o i n t e d  

to a c a s e  d i s c l o s e s  a n y  r e l a t i o n s h i p  to the p a r t i e s ,  " f i n a n c i a l ,  p r o f e s s i o n a l , 

social, or o t h e r  ki n d ."  A r b i t r a t o r s  w i t h  s u c h  r e l a t i o n s h i p s  a r e  no t  selected.

V i l l a g e  c o n c i l i a t o r s ,  by d e f i n i t io n ,  a r e  v e r y  f a m i l i a r  w i t h  the d i s­

putants. T h i s  is p e r c e i v e d  a s  a virtue. H o w ev e r ,  o n e  or m o r e  m e m b e r s  of

the p anel m a y  be r e j e c t e d  if the d i s p u t a n t s  feel that he or s h e  h a r b o r s  a n y

s p e c i al  p r e j u d i c e  or is too c l o s e l y  r e l a t e d  to o n e  side  or the other.

T he P h i l a d e l p h i a  a r b i t r a t o r s  m a y  have p r o f e s s i o n a l  t r a i n i n g  in law.

E ach of the o r i g i n a l  c o n c i l i a t o r s  w a s  trained in c o n c i l i a t i o n  t e c h n i q u e s  

at T e m p l e  U n i v e r s i t y .  O t h e r s  h a v e  been trained by l i s t e n i n g  and o b s e r v i n g  

other c o n c i l i a t o r s  work.

T h e  b a c k g r o u n d  of m o s t  of the v i l l a g e  c o n c i l i a t o r s  is limited to k n o w­

ledge of the v i l l a g e  c o u n c i l  process. S ince this p r o c e s s  w a s  c o n c i l i a t o r y  and
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d e a l t  w i t h  the same k i n d s  of c a s e s  a n d  r e m e d i e s  sug g e s t e d  b y  c a s e s  b r o u g h t  

to c o n c i l i a t i o n ,  this is i r o n i c a l l y  the b e s t  p o s s i b l e  " l e g a l  e x p e r i e n c e "  the 

c o n c i l i a t o r s  m i g h t  be a f f o r d e d .  Th e  c o n c i l i a t o r s  in the e x p e r i m e n t a l  p r o j e c t  

are als o  b e i n g  trained b y  the a u t h o r s  in b a s i c  c o n t r a c t s ,  torts, and c r i m i n a l  

and f a m i l y  l a w  in o rder that t h e y  c a n  lay b e f c r e  d i s p u t a n t s  a l t e r n a t i v e  

r e m e d i e s  and p l a c e  c o n c i l i a t i o n  in its a p p r o p r i a t e  p e r s p e c t i v e  for them. It 

is e n v i s i o n e d  that v i d e o t a p e s  a n d  filmed l e c t u r e s  of c o n c i l i a t i o n  w i l l  be sent 

to v i l l a g e s  w h i c h  o r g a n i z e  b o a r d s  if the e x p e r i m e n t  is a c c e p t e d  for other 

Na t i v e  v i l l a g e s  s i n c e  the t r a n s p o r t a t i o n  of c o n c i l i a t o r s  f r o m  v i l l a g e  to 

v i l l a g e  w ould be p r o h ib i t i v e .

C a s e s Heard

The P h i l a d e l p h i a  p r oj e c t ,  a c c o r d i n g  to a staff m e m b e r ,  h a n d l e s  cz ;es 

w h i c h  m i g h t  be grou p e d  by p a r t i c i p a n t s  in the f o l l o w i n g  manner:

F e u d s  b e t w e e n  n e i g h b o r s  w h i c h  i n v o l v e  the a c t s  of their c h i l d r e n  a c c o u n t  

for sixty p e r c e n t  of the c a s e l o a d .  W h i l e  these c a s e s  did not a r r i v e  at the 

c ourt as j u v e n i l e  cases, but o n l y  a f t e r  the feud spilled o ver into a g g r e s s i v e  

a c t s  by adults. A t e n t a t i v e  e v a l u a t i o n  of c a s e s  w h i c h  w i l l  be c o m i n g  or 

have c o m e  b e f o r e  the c o n c i l i a t i o n  b o a r d in the v i l l a g e  a l s o  i nd i c a t e  that 

y oung p e o p l e ' s  a c t i o n  w i l l  f i g u r e  s t r o n g l y  In d i s p u t e s . However, in the ca s e  

of the v i l l a g e  I n f ormal c o n c i l i a t i o n  will be d i r e c t e d  at J u v e n i l e s  rather than 

at their parents. J u v e n i l e s  hav e  t r a d i t i o n a l l y  b een held r e s p o n s i b l e  for 

their m i s c o n d u c t  in ht>aringa b e f o r e  the v i l l a g e  c o uncil. A l a s k a  J u v e n i l e  

procedure was r e m o ve d  f r o m  lower c o u r t s  to the S u p e r i or  C o u r t  loca te d  o u t s i d e
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of the v il la g e  after studies indicated the ineptitude of lower court judges 

and absence of f a c i l i t i e s  provided by the state to house or rehabilitate 

juvenile offenders. This reorganization of the structure of juvenile ju st ice  

occurred at the same time that the Public Health Service work in Native 

v il la g e s was achieving a remarkable drop in infant m ortality. What th is has 

meant for the v il la g e s  is  that large numbers of young people are guided by 

d ra st ica lly  smaller numbers of adults. The f i r s t  state of Alaska juvenile 

proceedings i s  the informal dispostion of offenders— which means in practice, 

engagement of juveniles and their parents before the court and promises of 

the juvenile to obey the law. The concilation board i s  capable of broaden­

ing the scope of and importance of th is informal disposition in a manner 

which in form nearly replicates the lectures delivered to juveniles in a 

group directed at Individual misconduct in the traditional meeting and social 

quarters of Alaska Eskimos, the Kosga. These proceedings wi l l  compensate in 

part for the total absence of juvenile correctional personnel and f a c i l i t i e s  

in small v il la g e s  by reinforcing traditional approaches to correction. They 

w ill  offer a new option to the v il lag e  which now must send youthful offenders 

outside of the v il la g e  to c i t i e s  where the formal d iv ision of corrections can 

deal with juvenile matters.

Disputes involving petty larceny or misuse of property by one or both of 

the parties accord for 15 percent of the Philadelphia cases. This category 

of cases i s  very sim ilar to cases involving conversion cf personal property 

or damage to property in the v il la g a . These disputes have a c i v i l  remedy 

before the magistrate. However, with the withdrawal of the v il lag e  council
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a n d  w i t h  the a b s e n c e  of a t t o r n e y s ,  no r e m e d y  w h i c h  w o u l d  o f f e r  r e d r e s s  to 

p r i v a t e  p e r s o n s  in the v i l l a g e  wa s  a v a i l a b l e  u n t i l  the c o n c i l i a t i o n  b o a r d 

to o k  c h a r g e  of t h e s e  cases. T h e s e  c a s e s  find their w a y  to the c o n c i l i a t i o n  

b o a r d  i n i t i a l l y  a n d  do not o f t e n  e m a n a t e  fro m  the f i l i n g  of a c r i m i n a l  

c o m p l a i n t .

D o m e s t i c  d i s p u t e s  i n v o l v i n g  third p a r t i e s  a c c o u n t  for t w e n t y - f i v e  

p e r c e n t  of the P h i l a d e l p h i a  cases. Again, the c o n c i l i a t i o n  board a d d r e s s e d  

f r o m  its i n c e p t i o n  husband a n d  w i f e  c o nflicts.

For example, a d r i n k i n g  h u s b a n d  had b een f i ne d  and j a i l e d  on  se v e r a l  

o c c a s i o n s  for b e a t i n g  his wife. T he  m a g i s t r a t e  lo o k ed  to the board as  a 

c o u n s e l i n g  a g e n t  b e c a u s e  it was  evident that p o l i c e  a c t i o n  a g a i n s t  the 

husb a n d  o n l y  served to d e e p e n  the c o n f l i c t  b e t w e e n  the h u s b a n d  and wife. A 

f i n e  c a m e  out of the c o l l e c t i v e  pocket of the f a m i l y  and not the husband. 

T h e s e  c a s e s  liad b e e n  w e l l  h a n d l ed  by the v i l l a g e  c o u n c i l s.

Fi n ally, d i s p u t e s  b e t w e e n  n e i g h b o r s  a c c o u n t e d  for ten p e r c e n t  of the 

P h i l a d e l p h i a  cases. Dogs, m i s p l a c e d  t rash cans, noise, a n d  o t h er  l o n g - t e r m  

g r i e v a n c e s  spil l e d  over into p r i v a t e  c r i m i n a l  c o m p l a i n t s  for a s s a u l t  and 

ha r r a s s m e n t s .  N a t i v e  v i l l a g e s ,  like a n y  c o m m u n i t y ,  have their s hare of these 

d i s p u te s .  However, r a p i d  relief of the d i s p u t e s  was, if a n y t hi n g ,  m o r e  im­

po r t a n t  for v i l l a g e  n e i g h b o r s  b e c a us e  m o s t  r e m a i n  n e i g h b o r s  for life and look 

to e a c h  o th e r  for help and s u p p or t  in c o l l e c t i v e  e c o n o m i c  e n d e a v o r s  s u c h  as 

s a l m o n  f i s h i n g  or the h u n t i n g  of sea m a m m a l s  fro m  seal and w a l r u s e s  to w h a l e s  

w h i c h  r e q u i r e  c r e w s  of v i l l a g e  m e n  to w o r k  t o g ether u n d e r  s i t u a t i o n s  of c o m­

pa r a t i v e  harmony.

V



In the p a s t  t h e r e  w a s  no m i d d l e  wa y  to Hea l  w i t h  g r i e v a n c e s  w h i c h  a r o s e  

w hen, for e x a m p l e , a n e i g h b o r , " f e e l i n g  g o o d , "  a b u s e d  his i n v i t a t i o n  to d r i n k  

and f r i g h t e n e d  his n e i g h b o r s  w i f e  and c h i l d r e n  or b r o k e  h o u s e h o l d  u t e nsils. 

Simil a r l y ,  a c t s  w h i c h  w e r e  t a n t a m o u n t  to theft and p r i v a t e l y  c o n s i d e r e d  as 

t h u f t  w ere o f t e n  treated b y  E s k m o s  a s  " l o a n s"  s i n c e  the s h a r p e r  c h a r a c t e r­

iza t i o n  m e a n t  that the trooper had to be n o t i f i e d  and the so c i a l  r e l a t i o n­

ship i r r e p a r a b l y  broken. As o n e  Na t i v e  u n d e r g r a d u a t e  n oted to the a u t h o r s  in 

a c l a s s  o n  law f rom the v i l l a g e  p e r s p e c t i v e ,  if a n e i g h b o r  a s s a u l t e d  a n o t h e r  

n e i g h b o r  w h i l e  drunk, the m o s t  e x p e d i e n t  thing to be d o n e  w a s  to e n l i s t  the 

he l p  of c o u n c i l  m e m b e r s  to s i m p l y  jus t  forget a b o u t  it. Ev e n  w h e r e  the 

trooper w a s  r a d i o e d or w r i t t e n  to by the council, his c a p a c i t y  to r e a c t  to 

e a c h  c o m p l a i n t  w a s  limited.

T r a d i t i o n a l l y ,  a c t s  of v i o l e n c e  w e r e  not h a n dl e d  v e r y  w e l l  by the 

council. T h e y  w o u l d  u s u a l l y  leave s m o l d e r i n g  g r i e v a n c e s  w h i c h  r e s u l t e d in 

c o u n t e r  a c t s  of v i o l e n c e .  S i n c e  knives and f i r e a r m s  are u n i v e r s a l l y  

emplo y e d  in N a t i v e  v i l l a g e s  a s  m e a n s  of l ivelihood, c o n t r o l  of w e a p o n s  as 

a g e n e r a l  m e a s u r e  oi e v e n  r e m o v a l  of w e a p o n s  f r o m  a p e r s o n  k n o w n  to m i s u s e  

them w h e n  he d r i n k s  is a n  i m p r o b a b l e  and d a n g e r o u s  a l t e r n a t i v e .  Yet, even 

m o r e  f u n d a m e n t a l  to N a t i v e  c o m p l a i n t s  w h i c h  d e m a n d e d  some f o r m  of i n t e r­

ve n t i o n  by a f o r um  w h i c h  u n d e r s t o o d  them were a c t s  w h i c h  had in them the seeds 

of v i o l e n t  res p o n s e .  T h e s e  i nc luded go s si p  or e v e n  t h r e a t s  w h i c h  in n o n - N a t i v e  

u r b a n  c o m m u n i t i e s  m i g h t  be c a s u a l l y  d i s m i s s e d  a s  " s t r e e t  tal k , "  C a s e s  w h i c h  

d a t e  fro m  the I n c e p t i o n  of C a n a d i a n  and A m e r i c a n  d i s p o s i t i o n  of m u r d e r s  in the 

Ar c t i c  s h o w  a n e a r l y  i n v a r i a b l e  p a t t e r n  of v i c t i m  p e r c i p i t a t i o n  in a n  Es k i mo  

sense, if not in a legal s e n s e — for example, the f a m o u s  e x a m p l e  of the m u r d e r
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of a w h i t e  trader wh o wa s  set u p  for m u r d e r  a f te r  he had t h r e a t e n e d  to 

shoot an E s k i m o  w h o  sh a r e d  his g i r l f r i e n d  a s  w e l l  a s  a l l  t h e  dogs. The 

t r a d e r’s a n g e r  o ve r  a w o m a n  w a s  i n c o m p r e h e n s i b l e  to t h e  Es k imos. Hi s  threat 

to shoot al l  the d o g s  w a s  t a n t a m o u n t  to a t h r e a t  to d e s t r o y  the e n t i r e  

E s k i m o  h u n t i n g  party. He w a s  v i e w e d  as ma d  and thus too d a n g e r o u s  to be 

left alive.

L e s s e r  a c t s  w e r e  a l s o  m e a s u r e d  a c c o r d i n g  to t heir p r o p e n s i t y  to p r o v o k e  

v i o l e n t  r e p r i s a l s  and not a c c o r d i n g  to the d i c t a t e s  of a b s t r a c t  m o r a l i t y .

Thu s w h i l e  s e x u a l  i n t e r c o u r s e  b e t w e e n  a n  a d u l t  and s e v e r a l  u n d e r a g e d  g i’ Is 

did not incur the s t r o n g  p u n i s h m e n t  by one c o u n c i l  in a n o r t h e r n  E sk i m o  

v i l lage, a c c o r d i n g  to its r e c o r d s ,  the theft of c i g a r e t t e s  a t  a seal hole, 

the letter w r i t i n g  b e t w e e n  a s i n g l e  r e s i d e n t  and m a r r i e d  wom e n ,  and g a m b l i n g  

w e r e  all v i e w e d  as a c t i v i t i e s  w h i c h  c o u l d  spill over into v i o l e n t  c o n f r o n­

tations w h i c h  w h e n  b e g a n  no o n e  c o u l d  stop.

In this light, w h i l e  e i g h t y  p e r c e n t  of the c o m p l a i n t s  in P h i l a d e l p h i a  

invo l v e  a s s a u l t s ,  the c a s e s  w h i c h  n o w  are c o m i n g  to t h e  c o n c i l i a t i o n  board 

i n v o l v e  a c t s  w h e r e  less v i o l e n c e  is a p p a r e n t .  P o t e n t i a l  v i o l e n c e ,  sho u l d  the 

d i s p u t e  not be nip p e d  in the bud, is m o r e  e v i d e n t  in the e y e s  of the v i l l a g e r s  

who hear the d i s p u t e  or w h o  b r i n g  it to t h e board.

The style of the a r b i t r a t o r s  in Philadelphia, w h i c h  the a u t h o r  C o n n  

observed, and the c o n c i l i a t o r s  in the v i l l a g e  w h e r e  the a u t h o r s  w o r k  is v e r y  

similar. A l t h o u g h ,  a s  stated, the a u t h o r i t y  of the v i l l a g e  board is not as 

f o r m a l  as the a u t h o r i t y  of the P h i l a d e l p h i a  a r b i t r a t o r s ,  the i m p r e s s i o n  of 

a u t h o r i t y  is rea l  e n o u g h  for p e r s o n s  to c o n s i d e r  w e l l  the a d v i c e  of board
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m e m b e r s .  T h i s  a u t h o r i t y  s t e m s  in part f r o m  the i m p l i c i t  s u p p o rt  of the 

b o a r d  b y  the m a g i s t r a t e  and police. Its m e m b e r s  k n o w  an d  p a r t i c i p a n t s  

k n o w  that the m a g i s t r a t e  is v e r y  lik e ly  to a c c e p t  the a g r e e m e n t  r e a c h e d  if 

the d i s p u t e  w a s  i n i t i a t e d  by a n  a rr e s t  or c o m p l a i n t  to the m a g i s t r a t e .

T h e y  al s o  k n o w  t hat if t h e y  a r e  to c o n t r o l  the o u t c o m e  of the c o n f l i c t , 

t hat It is b e f o r e  the b o a r d  an d  not b e f o r e  the m a g i s t r a t e ,  trooper, or 

hi g h e r  c o u rt  that this m i g h t  occur. In some i n s t a n c e s  the y r e c o g n i z e  chat 

the b oa r d  is the o n l y  v i a b l e  a l t e r n a t i v e  to legal p r o c e s s  w h i c h  the y  enjoy. 

Trav e l ,  delay, a n d  e x p e n s e  a r e  insu r ed  if t h e y  f i l e  a c i v i l  c o m p l a i n t  in a 

c o u r t  o u t s i d e  of the v i l l a g e .  In s u c h  m a t t e r s  as slander, for example, the 

m o g i s t r a t e  d o e s  n o t  h a v e  s u b j e c t  m a t t e r  j u r i s d i c t i o n  o v e r  the d is pute.

Fi n a l l y ,  the board r e p r e s e n t s  a c r o s s  s e c t i o n  of v i l l a g e  opinion. W h a t  the 

v i l l a g e  f eels a b o u t  a p a r t i c u l a r  d i s p u t e  and its o u t c o m e  or wh a t  the v i l l a g e  

w l  LI feel w e i g h s  h e a v i l y  o n  p a r t i c i p a n t s .

Bo t h  a r b  trat o r s  and c o n c i l i a t o r s  in the v i l l a g e  d e l v e  b e n e a t h  the 

s u r f a c e  of the d i s p u t e  and a t t e m p t  to p l a c e  it into the c o n t e x t  of the 

larger c o n f l i c t  or c o o p e r a t i v e  r e l a t i o n s h i p  b e t w e e n  the d i s p u t a n t s .  N e i t h e r  

p c l n t s  the fing e r  of g u i l t  but instead s tr e s s e s  b o t h  good and bad a c t s  by 

b o t h  persons. Bo t h  f o r u m s  s e e k  to d i s c o v e r  if a third party, who  is not 

b e f o r e  them, is a c a t a l y s t  to the c o n f l i c t  and m a y  b r i n g  that p e r s o n  into the 

he a r i n g  to b r i n g  home his r o l e  m o r e  forcefully. Ho w ever, in this the v i l l a g e  

board is in a s u p e r i o r  pos i t i o n .  The P h i l a d e l p h i a  forum has s u b p o e n a  power 

but no e n f o r c e m e n t  p ower o v e r  p e r s o n s  not i m m e d i a t e l y  s u b j e c t  to the c o n f l i c t .  

Th e  v i l l a g e  board lacks l e g a l  a u t h o r i t y  in e i t h e r  m a n n e r  but c a n  e m p l o y  its
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p e r s o n a l  k n o w l e d g e  a n d  t h e  s o c i a l  i m p a c t  o f  v i l l a g e  o p i n i o n  t o  a s s u r e  t h e  

t h i r d  p a r t y ' s  a t t e n d a n c e  a n d  o b e d i e n c e  t o  t h e  a g r e e m e n t  r e a c h e d .  W h i l e  t h e  

P h i l a d e l p h i a  a r b i t r a t o r  m a y  s i m p l y  o r d e r  o r  a d v i s e  t h e  d i s p u t a n t s  n o t  t o  

l i s t e n  o r  t o  h a v e  n o t h i n g  t o  d o  w i t h  t h e  t h i r d  p a r t y ,  b e  h e  t h e  o t h e r  w o m a n  

o r  m a u ,  o r  t h e  n e i g h b o r h o o d  g o s s i p ,  e t c . ,  t h e  v i l l a g e  b o a r d  m u s t  c o n s i d e r  

h o w  t o  i m p r o v e  t h e  r e l a t i o n s h i p  b e t w e e n  t h e  t h i r d  p a r t y  a n d  t h e  d i s p u t a n t s .

T h e  b o a r d ' s  c o n c e r n  w i t h  r e w o r k i n g  t h e  r e l a t i o n s h i p s  o f  d i s p u t a n t s  a n d  

o t h e r s  w h o  h a v e  a  h a n d  i n  l o c a l  d i s p u t e s  p r e s e n t s  w h a t  c o u l d  b e  t e r m e d  i t s  

g r e a t e s t  c h a l l e n g e .

W h i l e  c o n s e n t  a g r e e m e n t s  o r  a r b i t r a t i o n  a w a r d s  i n  P h i l a d e l p h i a  r e g u l a r l y  

o r d e r  t h a t  t h e  u r b a n  d i s p u t a n t s  h a v e  n o t h i n g  t o  d o  w i t h  o n e  a n o t h e r ,  t h e  

v i l l a g e  b o a r d  c a n  r a r e l y  e m p l o y  t h i s  d e v i c e  u n l e s s  o n e  d i s p u t a n t  o r  t h e  

o t h e r  c a n  b e  u r g e d  t o  l e a v e  t h e  v i l l a g e .  T h e  c o u n c i l  r e g u l a r l y  c a l l e d  

t r o o p e r s  t o  a r r e s t  a n d  r e m o v e  u n r e p e n t a n t  o f f e n d e r s ,  b u t  t h i s  m o d e r n - d a y  

f o r m  o f  b a n i s h m e n t  f o r  a  p e r i o d  o f  w e e k s  o r  m o n t h s  i s  m o r e  a  s i g n a l  o f  f a i l u r e  

t h a n  o f  s u c c e s s  o f  c o n c i l i a t i o n .  T h e  " r e i n t e g r a t i o n  o f  t h e  o f f e n d e r  b a c k  

i n t o  t h e  c o m m u n i t y , "  t h e  o f t  q u o t e d  g o a l  o f  c o r r e c t i o n a l  p r o g r a m s ,  w a s  t h e  

o n l y  g o a l  o f  c o u n c i l  j u s t i c e .  I t  i s  s i m i l a r l y  t h e  g o a l  o f  t h e  c o n c i l i a t i o n  

b o a r d .

T h e  t o o l  f o r  e n f o r c e m e n t  t h a t  t h e  c o n c i l i a t i o n  b o a r d  e m p l o y s  i s ,  a s  w i t h  

t h e  P h i l a d e l p h i a  p r o j e c t ,  o n l y  p a r t i a l l y  i t s  p o w e r  t o  r e m a n d  c a s e s  b a c k  i n t o  

t h e  c o u r t s .  T h e  P h i l a d e l p h i a  p r o j e c t  r e c a l l s  d i s p u t a n t s  a n d  u s e s  l e t t e r s  

a n d  p h o n e  c a l l s  a s  i n t e r m e d i a t e  s t e p s  t o  i n s u r e  c o m p l i a n c e  w i t h  a g r e e m e n t s .  

S i m i l a r l y ,  t h e  b o a r d  s p e a k s  t o  p e r s o n s  w h o  h a v e  c o m e  b e f o r e  i t ;  a n d  if 

n e c e s s a r y ,  c a l l s  f o r  n e w  m e e t i n g s  w i t h  t h e m .



T h e  4 - A  p r o j e c t  o f  t h e  C e n t e r  f o r  D i s p u t e  R e s o l u t i o n  i s  a  p r o v e n  

s u c c e s s .  I n  i t s  s e v e r a l  y e a r s  o f  o p e r a t i o n ,  t h e  c e n t e r  h a s  r e s o l v e d  

h u n d r e d s  o f  d i s p u t e s  a n d  h a s  t i m e  t o  e v a l u a t e  a n d  r e w o r k  i t s  o p e r a t i n g  

p r o c e d u r e .

T h e  v i l l a g e  c o n c i l i a t i o n  p r o j e c t  i s  o n l y  a  h a l f  d o z e n  m o n t h s  o l d .  I t s  

s t r u c t u r e  h a s  b e e n  d e f i n e d  p r i n c i p a l l y  b y  t h e  N a t i v e  p a r t i c i p a n t s  t h e m s e l v e s .  

W h e t h e r  o r  n o t  t h e  p r o j e c t  c a n  t a k e  u p  t h e  s l a c k  l e f t  i n  l e g a l  p r o c e s s  w i t h  

t h e  d e m i s e  o f  t h e  v i l l a g e  c o u n c i l  a s  a  p a r a j u d i c i a l  f o r u m  r e m a i n s  t o  b e  s e e n .  

S o  a l s o  w i l l  l e g a l  p o l i c y m a k e r s  i n  A l a s k a  h a v e  t o  l o o k  c l o s e l y  a t  t h e  

p r o j e c t  a n d  c a s e s  w h i c h  h a v e  c o m e  b e f o r e  i t  t o  a s s u r e  t h e m s e l v e s  t h a t  i t  w i l l  

s t r e n g t h e n  r a t h e r  t h a n  w e a k e n  t h e  l o c a l  j u s t i c e  s y s t e m  o f  t h e  u n i f i e d  c o u r t  

s y s t e m  w h i c h  p r o f e s s i o n a l s  w h o l e h e a r t e d l y  d e s i r e  t o  I m p r o v e  foi  t h e i r  r u r a l  

c o n s t i t u e n c y .

T h e  a u t h o r s  a r e  o p t i m i s t i c  t h a t  t h e  c o n c i l i a t i o n  p r o c e s s  a s  a n  a d j u n c t  

t o  r u r a l  j u s t i c e  w i l l  n o t  o n l y  i m p r o v e  j u s t i c e  f o r  A l a s k a  N a t i v e s  b u t  w i l l  

p o i n t  t h e  w a y  f o r  o t h e r  i n n o v a t i v e  e n d e a v o r s  t o  i m p r o v e  t h e  q u a l i t y  o f  

j u s t i c e  f o r  r u r a l  c o n s u m e r s  i n  o t h e r  p a r t s  o f  t h e  U n i t e d  S t a t e s .  U n l e s s  t h e  

j u s t i c e  s y s t e m  m e e t s  c o n s u m e r s  o f  j u s t i c e  h a l f w a y ,  e s p e c i a l l y  c o n s u m e r s  

w h o s e  e x p e r i e n c e  w i t h  t h e  A n g l o - A m e r i c a n  p r o c e s s  lias b e e n  l e s s  r e l e v a n t  t o  

t h e m  t h a n  t h e i r  o w n  a p p r o a c h e s  t o  d i s p u t e s ,  t h e n  t h e s e  c o m m u n i t i e s  w i l l  l o s e  

t h e  o p p o r t u n i t y  t o  p r e s e r v e  c o m m u n i t y  w e l l - b e i n g  t h r o u g h  a  f u n d a m e n t a l  c o m ­

m i t m e n t  t o  d u e  p r o c e s s  o f  l a w .
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E v a l u a t i o n  of Both  P r o j e c t s



2 n d  D r a f t  

D e c e m b e r  1 1 ,  1 9 7 3  

S t e p h e n  C o n n  

A s s o c i a t e  P r o f e s s o r  

o f  L a w

A N  A C T I O N  P L A N  F O R  V I L L A G E  J U S T I C E

I n t r o d u c t i o n

T h e  g o a l  o f  t h i s  a c t i o n  p r o g r a m  i s  t o  o f f e r  s u b s t a n t i v e  d u e  p r o c e s s  

o n  a  d a i l y  b a s i s  t o  r e s i d e n t s  o f  A l a s k a  v i l l a g e s ,  i t s  p r e m i s e  i s  t h a t  

N a t i v e s  m u s t  b e  t r a n s f o r m e d  f r o m  c o n s i g n e r s  t o  d e c i s i o n  m a k e r s  a n d  p a r ­

t i c i p a n t s  i n  t h e  s y s t e m .  T h e  s u g g e s t i o n s  f o r  s p e c i f i c  r e f o r m s  o u t l i n e d  

h e r e  are. d r a w n  f r o m  o v e r  t w o  y e a r s  o f  f i r s  t h a n  .2 a n a l y s i s  o f  t h e  p r o c e s s  

o f  j u s t i c e  a s  i t  a c t u a l l y  e x i s t s  i n  t h e  v i l l a g e  -  n o t  a s  a  s i n g l e  b u r e a u ­

c r a t i c  e n d e a v o r  b u t  a s  t h e  p r o d u c t  o f  s e v e r a l  w h i c h  s e t  t h e i r  o w n  s t a n d a r d a  

o f  q u a l i t y  a n d  f i n e  ( " I f h  t h e  a i d  o f  s t - t e  a n d  f e d e r a l  h u s h ; )  l i• • i.r o v n  

m e a n s  L c  a t t a i n  t h e m .

T h e  p r e s e n c e  o f  a  c o m p l e t e  j u s t i c e  s y s t e m  i n  e v e r y  v i l l a g e  i s  a  de.ht

o w e d  t o  e v e r y  c i t i z e n .  Tlie at t a i n m e n t  o f  t h e  . s u b s t a n c e  o f  j u s t i c e  at. i n o t

m e r e l y  t h e  f o r m  o f  j u s t i c e .  wJl. 1 b e  d i f f i c u l t '  u n l e s s  n o w  r o i e ; ;  a r  ’ n e w  

i n s t i t u t i o n : ;  a r c  d e v i s e d  w h i c h  will, c o m p l e m e n t  t h e  v i s i t i n g  j u d g e ,  l a w y e r ,

o r  t r o o p e r .

T h e s e  r o l e s  a n d  l ust 1 1 u t i o r n  d e s c r i b e d  h e r e  h a v e  h e w n  u s e d  i n  oi li er  

p l a c e s .  T h e i r  h i s t o r i c ^  ! ri • . L n t  i n  A 1  ■ Ls  tl v i l l a g e  c

w h i c h  s u c c e e d e d  i n  o f f e r i n g  a  l e g a l  f o r u m  w h e n  c o u r t s  d i d  n o t .

B o t h  p r o f  e s s  Jovial h  a n d  v i l l a g e r s  h a v e  s p e c i f i c  r o l e s  i n  l Iu - j u s t i c e  

s y s t e m  s u g g e s t e d  h e r o .  I n  thj.a m  w  h u s h  j u s t i c e  s y s t e m ,  t h e y  a r e  a s  

m u t u a l l y  d e p e n d e n t  a s  i n  t h e  o l d  s y s t e m  -  the* d i f f e r e n c e  I s  t h e  r o l e s  of 

v i l l a g e r s  w o u l d  h e  a u t h e n t i c a t e d  a m i  f u l l y  i n c o r p o r a t e d  i n t o  t h e  m o d e m  

s t a t e  s y s t e m  o f  L a w .
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s e l e c t e d  w h o  a r e  w i l l i n g  t o  l i v e  i n  t h e  r e g i o n .



t o  e x p l a i n  l e g a l  c o n c e p t s  t o  p o t e n t i a l  o r  a c t u a l  p a r t i c i p a n t s .

C, E x p l a n a t i o n  -  d e f i n i t i o n  o f  J o b s

1 ,  T h e  m a g i s t r a t e  w i l l  a c t  a c c o r d i n g  t o  h i s  p r e s e n t  j u r i s d i c t i o n  

i n  c r i m i n a l  a n d  c i v i l  m a t t e r s .

2, T h e  v i l l a g e  c o n s t a b l e  w i l l  h e  t r a i n e d  t o  i n v e s t i g a t e  a n d  a c t  

a s  p r o s e c u t o r  i n  c a s e s  h e a r d  b y  t h e  m a g i s t r a t e .

3 ,  T h e  l a y  a d v o c a t e  w i l l  a c t  i n  c r i m i n a l  a n d  c i v i l  c a s e s  b e f o r e  

t h e  m a g i s t r a t e .  E e  w i l l  r e f e r  m a t t e r s  t o  t h e  l e g a l  s e r v i c e s  

o r  p r i v a t e  a t t o r n e y  o -  p u b l i c  d e f e n d e r ,  E e  w i l l  a c t  a s  a n  

a d v o c a t e  i n  a d m i n i s t r a t i v e  h e a r i n g s ,

4 ,  T h e  c o n c i l i a t i o n  b o a r d  w i l l  r e c e i v e  c r i m i n a l  c a s e s  d i v e r t e d  

f r o m  t h e  p o l i c e - m a g i s t e r i a l  p r o c e s s  w i t h  t h e  c o n s e n t  o f  

o f f e n d e r  a n d  v i c t i m  a n d  a c c o r d i n g  t o  s t a t u t e .  I t  w i l l  a l s o  

s e r v e  a  c o u n s e l i n g  f u n c t i o n  i n  t h e  i n f o r m a l  d i s p o s i t i o n  o f  

j u v e n i l e  c a s e s  b y  t h e  m a g i s t r a t e ,

5, T h e  l a y  c o r r e c t i o n a l  s p e c i a l i s t  w i l l  a i d  i n  t h e  n  i n t e ­

g r a t i o n  o f  o f f e n d e r s  r e t u r n e d  t o  t h e  v i l l a g e ,  E e  w i l l  a l s o  

h e l p  m a k e  p r e - s c n t m c e  i n v e s t i g a t i o n s  f o r  a d v o c a t e s  a n d  t h e  

c o u r t  i n  c a s e s  r e m o v e d  f r o m  t h e  v i l l a g e ,

T h e  H a y  t o  G e t  t h i s  A c t i o n

A .  K a t i v e  p e o p l e  c a n  e i t h e r  s e e  p r e s e n t  p r o g r a m s  i n  t h e  j u s t i c e  

V
s y s t e m  r e d i r e c t e d  t o w a r d s  t h e s e  e n d s  o r  m o v e  d i r e c t l y  t o  r e c e i v e

f e d e r a l  L a w  E n f o r c e m e n t  A s s i s t a n c e  F u n d s  t o  c o n t r a c t  w i t h  c a p a b l e

e x p e r t s  t o  e s t a b l i s h  t h e s e  p r o g r a m s ,

F o r  e x a m p l e ,  t h e  A n t i o c h  S c l i o o l  o f  L a w  h a s  t h e  c o u n t r y ' s  l e a d i n g

p r o g r a m  f o r  p a r a l e g a l s ,  T h e  V e r a  I n s t i t u t e  o f  J u s t i c e  h a s  a

6 . T h a t  a d v o c a t e s  be t r a i n e d  l i n q u i s t i c a l l y  and s u b s t a n t i v e l y



t e c h n i c a l  a s s i s t a n c e  u n i t  a n d  l o n g  e x p e r i e n c e  i n  p r o g r a m s  t h a t  

d i v e r t  o f f e n d e r s  f r o m  t h e  c r i m i n a l  j u s t i c e  p r o c e s s ,

B ,  S t a t u t o r i l y ,  t h e y  c a n  i n t r o d u c e  l e g i s l a t i o n  t o  a u t h o r i z e  t h e  

u s e  o f  p a r a l e g a l s  a n d  c o n c i l i a t i o n  b o a r d s  a s  c o m p o n e n t s  o f  t h e  

j u s t i c e  s y s t e m .  T r a i n i n g  f o r  t h e s e  a n d  o t h e r  l a y  m e m b e r s  s h o u l d  

b e  r e g i o n a l i z e d  a n d  d i r e c t e d  t o w a r d  c l u s t e r s  o f  v i l l a g e s  

a c c o r d i n g  t o  t h e  n e e d s  o f  t h e  v i l l a g e s .  U s e  o f  t h e  b u r g e o n i n g  

c o m m u n i t y  c o l l e g e  n e t w o r k  i s  o n e  p o s s i b i l i t y .  U s e  o f  s a t e l l i t e  

c o m m u n i c a t i o n  i s  a n o t h e r .

S t a t e  a p p r o p r i a t i o n s  s h o u l d  s u p p l e m e n t  t h e  l e g a l  s e r v i c e s  a n d  

o f f e r  t o  p u b l i c  d e f e n d e r s  a n d  t r o o p e r s  s u f f i c i e n t  f u n d s  f o r  e a c h  

t o  t r a v e l  t o  a l l  v i l l a g e s  u p o n  r e q u e s t .

C ,  F u r t h e r  s u g g e s t i o n s

1.  L a n g u a g e

a ,  S t a t e  a d o p t i o n  o f  I’ll 9 7 2 7  t o  t r a i n  i n t e r p r e t e r s  i n

N a t i v e  l a n g u a g e s  f o r  e v e r y  c o u r t  in- t h e  s t a t e ,  U n t i l

s u c h  a n  a c t  i s  p a s s e d  a  c o u r t  r u l e  s h o u l d  s t a t e  n o  w a i v e r  

o f  r i g h t s  f r o m  a n o n - E n g l i s h  s p e a k i n g  d e f e n d a n t  s h o u l d

b e  a c c e p t e d  w i t h o u t  r e p r e s e n t a t i o n  b y  a n  a t t c r n e v ,
x • # •

b .  T h e  c o u r t ' s  r e s p o n s e  t o  i t s  b e l a t e d  d i s c o v e r y  t h a t  N a t i v e

s p e a k e r s  c o u l d  n o t  r e a d i l y  c o m m u n i c a t e  c o m p l e x  l e g a l  

i n s t r u c t i o n s  i s  t o  c a l l  f o r  a  p i l o t  p r o g r a m  t o  t r a i n  a  

s i n g l e  i n t e r p r e t e r  f o r  t h e  B e t h e l  c o u r t ,  T h i s  r e s p o n s e  

f a i l s  t o  p r o t e c t  t h e  r i g h t s  o f  n o n - E n g l i s h  s p e a k i n g  

d e f e n d a n t s  i n  o t h e r  c o u r t s  w h o  r e g u l a r l y  w a i v e  r i g h t s  

w i t h o u t  a n  a t t o r n e y  t o  a d v i c e  t h e m  o f  t h e  c o n s e q u e n c e s .



2. P a r a l e g a l s

a .  D e v e l o p m e n t  o f  a  l a y  a d v o c a t e  p r o g r a m ' * '  t o  p r o v i d e  a  l a y­

p e r s o n  i n  ea c l i  v i l l a g e  t h a t  d o e s  n o t  h a v e  a n  a t t o r n e y  

t o  a d v i s e  d e f e n d a n t s  b e f o r e  t h e  m a g i s t r a t e  c o u r t  a n d  t o  

r e f e r  p o t e n t i a l  c l i e n t s  t o  p u b l i c  d e f e n d e r s  a n d  t o  l e g a l  

s e r v i c e s  o r  p r i v a t e  a t t o r n e y s .

b. T o  a c c o m p l i s h  t h i s  t h e  p r o g r a m  o f  t h e  p r o p o s e d  A l a s l t a  

C r i m i n a l  J u s t i c e  C e n t e r  m u s t  b e  d i r e c t e d  t o  r e g i o n a l i z e d  

t r a i n i n g  o f  p a r a l e g a l s .  R e g i o n a l  c o r p o r a t i o n s  s h o u l d  

a p p l y  d i r e c t l y  f o r  g r a n t s  f r o m  t h e  I n d i a n  d e s k ,  o f  j l e ,v A

j u s t  a s  t r i b e s  i n  t h e  l o w e r  4 8  a r e  d o i n g  if t h e  o p i n i c n s

o f  N a t i v e  p e o p l e  a r e  n o t  a d o p t e d  i u  t h e  p l a n n i n g  o f  t h e  

j u s t i c e  c e n t e r .  S t a t e  l e g i s l a t i o n  s h o u l d  c a r v e  o u t  a n

e x c e p t i o n  t o  the. u n a u t h o r i z e d  p r a c t i c e  o f  l a w  s t a t u t e

t o  a l l o w  p a r a l e g a l s  t o  d o  tills.

3. D i v e r s i o n

D i v e r s i o n  i s  o n e  w a y  f o r  N a t i v e s  t o  c o n t r o l  L h e  l e g a l  p r o c e s s .

L e g i s l a t i o n  s h o u l d  p r o v i d e  f o r  t h e  e s t a b l i s h m e n t  o f  c o m m u n i t y

c o n c i l i a t i o n  b o a r d :  -- j o r  t o w n s  o f  l e s s  t h a n  1 , 0 0 0  p e r s o n s  w h o

c a n :

a. c o n c i l i a t e  p e t t y  m i s d e m e a n o r s  w i t h i n  tlie t e r m s  o f  A S  

4 5 . 1 2 0  a n d  1 2 . 4 5 , 1 3 0 .

--------------------------------------------- S
A  p i l o t  c o u r s e  f o r  N a t i v e  p a r a l e g a l s  i n  v i l l a g e  l a w  w i l l  h e  t a u g h t  

i n  t h e  s p r i n g  s e m e s t e r  b y  P r o f e s s o r  C o n n  o n  Lhe F a l r b a n k i  c a m p u s  o f  t h e  

U n i v e r s i t y  o f  A l a s k a .

2
T h e  N a t i o n a l  C e n t e r  f o r  D i s p u t e  S e t t l e m e n t  o f  L h e  A m e r i c a n  A r b i t r a ­

t i o n  A s s o c i a t i o n  h a s  i n t r o d u c e d  a  c o m p a r a b l e  p r o g r a m  o f  a r b i t r a t i o n  a s  

a n  a l t e r n a t i v e  t o  liie p r i v a t e  c r i m i n a l  w a r r a n t  i n t o  t h e  c o u r t s  s y s t e m s  

o f  P h i l a d e l p h i a ,  R o c h e s t e r ,  A k r o n  a n d  C l e v e l a n d .  P r o f e s s o r  C o n n  h a s  

a r r a n g e d  t o  v i e w  t h i s  p r o g r a m .  H e  i s  a l s o  t e s t i n g  t h e  u s e  o f  a  c o n ­

c i l i a t i o n  b o a r d  i n  a  S o u t h w e s t e r n  E s k i m o  v i l l a g e .



b .  h a n d l e  c i v i l  m a t t e r s  w h e r e  c l a i m s  a r e  t o o  s m a l l  t o  

w a r r a n t  t h e  u s e  o f  a n  a t t o r n e y  o r  b e n e a t h  t h e  $ 5 0 0  

l i m i t  u s e d  b y  L e g a l  S e r v i c e s .

c .  a i d  j u d g e s  i n  t h e  i n f o r m a l  d i s p o s i t i o n  o f  j u v e n i l e  

c o m p l a i n t s .

4. C i v i l  R e p r e s e n t a t i o n

a .  S t a t e  a p p r o p r i a t i o n s  s h o u l d  s u p p l e m e n t  t h e  A l a s k a  

L e g a l  S e r v i c e s  b u d g e t  t o  a l l o w  f o r  a  m o n t l i l y  v i s i t

o f  a n  a t t o r n e y  t o  e v e r y  v i l l a g e  i n  A l a s k a .

b .  G r a n t s  m i g h t  s u b s i d i z e  t h e  t r a v e l  o f  p r i v a t e  A l a s k a n  

l a w y e r s  t o  N a t i v e  v i l l a g e s .

5. S e n t e n c i n g

a.  N o  n o n - r e s i d e n t  j u d g e  s h o u l d  b e  a l l o w e d  t o  s e n t e n c e  

a n  o f f e n d e r  w h o s e  o f f e n s e  r e l a t e s  t o  a  v i l l a g e  w h e r e  

n o  c o u r t  s i t s  w i t h o u t  r e c e i v i n g  t e s t i m o n y  f r o m  t h e  

g o v e r n i n g  b o d y  o f  t h e  v i l l a g e  o n  m a t t e r s  r e l e v a n t  t o  t h e  

d i s p o s i t i o n  ol* t h e  d e f e n d a n t .

6. C o r r e c t i o n s

a.  L a y  c o r r e c t i o n a l  a i d e :  w h o  a r e  r e s i d e n t s  o f  N a t i v e  

v i l l a g e s  s h o u l d  b e  t r a i n e d  i n  r e g i o n a l  l o c a t i o n s  t o  

s u p e r v i s e  o f f e n d e r s  r e t u r n e d  t o  t h e  v i l l a g e .

7. C r i m i n a l  R e p r e s e n t a t i o n

a. A  p u b l i c  d e f e n d e r  s h o u l d  b e  a s s i g n e d  f o r  e v e r y  s t a t e

V

t r o o p e r  i n  t h e  h u s h .

8. l o c a t i o n  o f  H e a r i n g s

a .  P h y s i c a l  c a p a c i t y  o f  t h e  v i l l a g e  t o  h o u s e  p a r t i c i p a n t s

i n  c o u r t  p r o c e e d i n g s  c o m f o r t a b l y  s h o u l d  n o t  b e  a c r i t e r i a  

f o r  c h o i c e  o f  a  t r i a l  l o c a t i o n .



9. P a r t i c i p a t i o n  i n  P o l i c y  M a k i n g

a .  T h e  m a g i s t r a t e  s u p e r v i s o r  s h o u l d  h a v e  a  N a t i v e  p l a n n i n g  

c o m m i t t e e  t o  d e a l  w i t h  t h e  N a t i v e  m a g i s t r a t e  s y s t e m .

b .  T h e  D e p a r t m e n t  o f  P u b l i c  S a f e t y  s h o u l d  i n s t i t u t e  a  

c r a s h  p r o g r a m  t o  h i r e  a n d  t r a i n  a  f i x e d  q u o t a  o f  N a t i v e  

t r o o p e r s  t o  s e r v e  i n  t h e  b u s h .

c .  A  N a t i v e  p l a n n i n g  c o m m i t t e e  s h o u l d  a l s o  w o r k  w i t h  t h e  

D i v i s i o n  o f  C o r r e c t i o n s  t o  d e f i n e  a n u  p r o v i d e  j o b  

o p p o r t u n i t i e s  a n d  p r o g r a m s  f o r  N a t i v e s  i n  t h e  v i l l a g e s .

d .  T h e  A F N  c o u l d  d e l e g a t e  a  m e m b e r  t o  t h e  A l a s k a  C r i m i n a l .  

J u s t i c e  C e n t e r  R e s e a r c h  a n d  P l a n n i n g  C o m m i t t e e .

c .  A  N a t i v e  p l a n n i n g  c o m m i t t e e  s h o u l d  w o r k  w i t h  t h e  s t a f f  o f  

tho. C r i m i n a l  J u s t i c e  P l a n n i n g  A g e n c y  a n  1 Iinve v e t o  

a u t h o r i t y  o v e r  p r o g r a m s  o r  u s e  o f  f u n d s  w h i c h  a f f e c t  

b u s h  J u s t i c e .

f. A  N a t i v e  s h o u l d  b e  a p p o i n t e d  t o  t h e  A l c o h o l i c  B e v e r a g e  

C o n t r o l  B o a r d  l o  r e d i r e c t :  l i q u o r  p o l i c y  a s  it a f f e c t s  

t h e  b u s h .

1 0 .  E d u c a t i o n

a ,  T h e  U n i v e r s i t y  o f  A l a s k a  s h o u l d  i m m e d i a t e l y  d e v e l o p  .i 

p r o g r a m  o f  b i c u l t u r a l  c o m m u n i t y  l e g a l  e d u c a t i o n  t h a t  

e m p l o y s  t h e  p r e s e n t  v i d e o t a p e  m a c h i n e s ,  c l o s e d  c i r c u i t  

T V  n e t w o r k s ,  m o v i e  h o u s e s  a n d  ( p r o s p e c t i v e ! . )’) t h e  s a t e l l i t e  

T V  n e t w o r k  t o  r e a c h  v i l l a g e r s  i n  t h e  v i l l a g e s .

h .  T h e  r e g i o n a l  c o r p o r a t i o n s  s h o u l d  p r e s s  t h e  U n i v e r s i t y

t o  i n s t i t u t e  a  r e g u l a r  L a w  s c h o o l  p r o g r a m  i n  c o n j u n c t i o n  

w i t h  U C 1 A  l a w  s c h o o l  a n d  a  l e g a l  t e c h n i c i a n  p r o g r a m  i n  

c o n j u n c t i o n  w i t h  A n t i o c h  f c h o o l  o f  L a w .

-  6 -



1 1 .  I n v e s t i g a t i o n

a .  T h e  s t a t e  s h o u l d  s p o n s o r  a  s e c o n d  b u s h  j u s t i c e  c o n f e r e n c e

t o  r e v i e w  a c c o m p l i s h m e n t s  a n d  f a i l u r e s  o f  e a c h  c o m p o n e n t  

o f  t h e  j u s t i c e  s y s t e m .

h .  T h e  A F N  s h o u l d  d e m a n d  a n  i n v e s t i g a t i o n  o f  t h e  r u r a l

j u s t i c e  s y s t e m  b y  t h e  U n i t e d  S t a t e s  C o m m i s s i o n  o n  C i v i l  

R i g h t s .

1 2 .  R e d i s t r i c t i n g  a n d  R e o r g a n i z a t i o n

a .  F i n a l l y ,  t h e  s t a t e  j u s t i c e  s y s t e m  s h o u l d  b e  r e d i s t r i c t u l  

t o  p r o v i d e  f o r  d i s t r i c t s  b u i l t  a l o n g  c u l t u r a l  l i n e s  w i t h  

s i m i l a r  r e o r g a n i z a t i o n  o f  a l l  c o m p o n e n t s  o t  t h e  j u s t i c e  

s y s t e m .

b .  S u p e r i o r  c o u r t  j u d g e s  w h o  a r e  n o t  p r e p a r e d  t o  l i v e  f u l l ­

t i m e  i n  N a t i v e  t o w n s  s h o u l d  n o t  b e  a p p o i n t e d .

C o n e  1 u s  i o n  t o  P a r t s  I a n d  I I .

T h e  f o r e g o i n g  r e c o m m e n d a t i o n s  r e q u i r e  s t a t e  l e g i s l a t i o n ,  s o r e  s t a t e  

a p p r o p r i a t i o n s  ar.J a  c o m p l e t e  o v e r h a u l  o f  f e d e r a l  p r o g r a m s .

W i t h  l a n d  c l a i m s ,  N a t i v e s  c a n  c o n t e m p l a t e  m a t e r i a l  w e l l - b e i n g  f o r  

t h e  1 i r s t  t i n e .  H o w e v e r ,  u n l e s s  t a e  s y s t e m  p r o v i d e s  u s a b l e  f o r u m s ,  

m e a n s  o f  l a w  e n f o r c e m e n t  a n d  c o r r e c t i o n  i n  t h e  v i l l a g e s ,  t h e  s o c i a l  w e l l -  

b e i n g  o f  e v e r y  v i l l a g e r  w i l l  b e  t h r e a t e n e d .  V i l l a g e  l i f e  w i l l  b e  p u t  tc 

a  t e s t  t h a t  It is n o t ^ l i k c l y  t o  m e e t .



I I I .  M y t h s  a n d  F a c t s  A b o v e  t h i s  A c t i o n  P l a n

A. 1. M y t h  -  U s e  o f  c o n c i l i a t i o n  b o a r d s  a n d  p a r a l e g a l s  r e p r e s e n t s

a  r a d i c a l  s t e p  a n d  i n s t i t u t i o n a l i z a t i o n  o f  a  d i f f e r e n t  

s y s t e m  o f  j u s t i c e  f o r  N a t i v e s .

2. F a c t  -  I t  i s  t h e  a g e n t s  o f  t e r r i t o r i a l  a n d  s t a t e  g o v e r n m e n t  

t h a t  h a v e  o f f e r e d  v i l l a g e  N a t i v e s  a  d i f f e r e n t  s y s t e m  o f  j u s ­

t i c e .  T h e  I R A  v i l l a g e s .  V i l l a g e  I n c o r p o r a t i o n  A c t ,  v i l l a g e  

" r u l e s "  o f f e r e d  f o r  e n f o r c e m e n t  b y  t h e  d i s t r i c t  a t t o r n e y  

a n d  t r o o p e r s ,  a n d  f i n a l l y  t h e  m a g i s t r a t e  s y s t e m  t h a t  p u r p o r t s  

t o  b e  a n  a d v e r s n x ' y  s y s t e m ,  a l t h o u g h  a t t o r n e y s  a r e  u n a v a i l a b l e ,  

w e r e  r a d i c a l  d e p a r t u r e s  f r o m  t h e  s y s t e m  o f  d u e  p r o c e s s  

a v a i l a b l e  L o  n o n - v i l l a g e r s .  T h e  r e f o r m s  a r c  t h e  b e s t  p r a c t i c a l  

a t t e m p t  t o  o f f e r  j u s t i c e  s e r v i c e s  i n  t h e  v i l l a g e s .  T h e y  e f f e c t  

d u e  p r o c e s s  t h e r e  a s  e l s e w h e r e  i n  t h e  s t a t e  a n d  o f f e r  m e a n i n g ­

f u l  c h o i c e s  t o  N a t i v e s  w i t h i n  a  s i n g l e  j u s t i c e  s y s t e m .

B. 1, M y t h  -  T h e  f a i l u r e  o f  N a t i v e s  t o  c o m p r e h e n d  t h e  d e f e n d a n t ' s

r i g h t s  f r o m  a  l i n q u l s t i c  s t a n d p o i n t  c a n  b e  r e m e d i e d  b y  

i n t e r p r e t e r s  a n d  w i l l  t r a n s f o r m  t h e  N a t i v e  d e f e n d a n t  i n t o  a n  

a c t i v e  p a r t i c i p a n t  i n  » h e  J u s t i c e  s y s t e m .

2. F a c t  -  E v e n  w h e r e  a  d e f e n d a n t  u n d e r s t a n d s  h i s  r i g h t  t o  a n  

a t t o r n e y ,  lie d o e s  n o t  h a v e  o n e  w h o  i s  p h y s i c a l l y  a c c e s s i b l e .

T o  r e t a i n  o n e  i s  c o s t l y .  T h e  r i g h t s  a r a  p r e m i s e d  o n  p h y s i c a l l y  

a c c e s s i b l e  a t t o r n e y s .  F i n a l l y ,  i f  n o n - F n g l i s h  s p e a k e r s  c a n ­

n o t  c o m p r e h e n d ,  m a g i s t r a t e s  a n d  o t h e r  c o u r t s  s h o u l d  n o t  a c c e p t  

w a i v e r s  o f  d e f e n d a n t s '  r i g h t s  a n d  s h o u l d  a p p o i n t  a t t o r n e y s  

o n  t h e i r  o w n  i n i t i a t i v e .  S i n c e  t h i s  s t e p  i s  e x t r a o r d i n a r i l y



d i f f i c u l t ,  e m p l o y m e n t  o f  p a r a l e g a l s  i n  t h e  v i l l a g e  t o  t a k e  

u p  d e f e n d a n t s '  c a s e s  o n  t h e i r  b e h a l f  a n d  i n t e r p r e t  l e g a l  

c o n c e p t s  a n d  r i g h t s  s u b s t a n t i v e l y  t o  d e f e n d a n t s  s e e m s  t h e  

o n l y  p r a c t i c a l  s t e p  i f  d u e  p r o c e s s  o f  l a w  i s  t o  b e  s e c u r e d  

f o r  v i l l a g e  r e s i d e n t s .

F i n a l l y ,  k n o w l e d g e a b l e  d e f e n d a n t s  w i l l  d i s c o v e r  t h a t  t h e r e  

h a v e  b e e n  o n l y  6 a c q u i t t a l s  b y  t r i a l  i n  d i s t r i c t  c o u r t  i n  

B e t h e l  i n  f o u r  y e a r s .  A t t o r n e y s  p l e a  b a r g a i n  f o r  d e f e n d a n t s ,  

T h a t  i s  t h e  o n l y  u s e  o r  p u r p o s e  o f  a n  a d v o c a t e  i n  L h e  p r e s e n t  

s y s t e m .

C .  J. M y t h  -  J u d g e s  w h o  c o m e  t o  r e s i d e  i n  l a r g e r  t o w n s  n e a r  t h e

v i l l a g e s  w i l l  g e t  t o  k n o w  e n o u g h  a b o u t  p e o p l e  t o  s e n t e n c e

t h e m .

2. F a c t  -  O n l y  t h e  v i l l a g e  i s  a n  a p t  s o u r c e  o f  i n f o r m a t i o n  f o r  

d e t o r m i n i n g  w h e t h e r  o r  n o t  a  d e f e n d a n t  s h o u l d  r e t u r n  a n d  or. 

w h a t  c o n d i t i o n s .  O n l y  v i l l a g e r s  c a n  t a l k  a b o u t  h i s  p a s t  

c o n d u c t  a n d  l i l d i l i o o d  t o  r e j o i n  t h e  c o m m u n i t y .  O n l y  v i l l a g e r s  

a r e  a v a i l a b l e  t o  s u p e r v i s e  o f f e n d e r s  r e t u r n e d  t o  t h e  v i l l a g e s .

0 , 1, l l v t h  -  V i l l a g e  p r o b l e m s  c a n  b e  s o l v e d  w i t h  i n c r e a s e d  t r a v e l

b y  p r o f e s s i o n a l s .

2. F a c t  -  P a r t i c u l a r  s e r v i c e s  o f  t h e  j u s t  I c e  s y s t e m  -  a  w o r k a b l e

f o r u m ,  a  s o u r c e  o f  l e g a l  i n f o r m a t i o n ,  a d e q u a t e  l a w  c n f o r c e -

s
m c n t ,  a n d  a l t e r n a t i v e  m e a n s  t o  c o r r e c t  o f f e n s e s  -  a r c  n e e d e d  

o n  u  d a j l v  b a s i s . N o  a g e n c y  c a n  d e m o n s t r a t e  a n  a d e q u a t e  

r e c o r d  o f  r e s p o n s e  t o  v i l l a g e  n e e d s  b e c a u s e  e a c h  a g e n c y  h a s  

d e p e n d e d  u p o n  a n  u n d e r s t a f f e d  a g e n c y  t h a t  s e r v e s  m a n y  v i l l a g e s  

i n a d e q u a t e l y .
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E. 1. M y t h  —  A  p u b l i c  s a f e t y  b u i l d i n g  ( J a i l ) ,  l a y  m a g i s t r a t e ,  a n d  

v i l l a g e  p o l i c e m a n  e q u a l  a  j u s t i c e  s y s t e m .

2. F a c t  -  N o  l e g a l  p o l i c y m a k e r  w o u l d  t o l e r a t e  t h i s  f o r  h i s

f a m i l y  a n d  h i s  c o m m u n i t y .  H e  e x p e c t s  C o n s t i t u t i o n a l  g u a r a n t e e s  

t o  h a v e  m e a n i n g  i n  h i s  c o m m u n i t y ;  t h i s  s a m e  e x p e c t a t x o n  

s h o u l d  b o  r e f l e c t e d  i n  t h e  k i n d  o f  l e g a l  s y s t e m  h e  h e l p s  t o  

o r g a n i z e  i n  N a t i v e  v i l l a g e s .



APPENDIX I

A n  \ c t i o n  P r o g r a m  f o r  V i l l a g e  J u s t i c e  -  T h e  P r o b l e m

T h e  f i r s t  c o n f e r e n c e  r e s o l u t i o n  o f  t h e  B u s h  J u s t i c e  C o n f e r e n c e  o f  

1 9 7 0  w a s :

" T h e  l o c u s  o f  d e c i s i o n  m a k i n g  i n  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e  i n  

v i l l a g e  A l a s k a  m u s t  m o v e  c l o s e r  t o  t h e  v i l l a g e .  T o  a c h i e v e  t h i s  

r e s u l t  t h e r e  m u s t  b e  g r a t e r  N a t i v e  p a r t i c i p a t i o n  ... a l l  l e v e l s  i n  

t h e  a d m i n i s t r a t i o n . "

T h e  c r u x  o f  t h e  a c t i o n  p l a n  i s  t o  b r i n g  d u e  p r o c e s s  t o  t h e  N a t i v e  

v i l l a g e s  o f  A l a s k a ,  p a r t i c u l a r l y  t h e  s m a l l  E s k i m o ,  A t h a b a s c a n  a n d  A l e u t  

v i l l a g e s .  I n  o r d e r  f o r  v i l l a g e r s  t o  c o n t r o l  L h e  p r o c e s s  o f  j u s t i c e :

( 1 )  r e f o r m s  m u 5;t t a k e  p l a c e  t h a t  p l a c e  N a t i v e s  i n  p o l i t i c a l  c o n t r o l  o 

t h e  d i r e . e t i o r .  o f  p r o g r a m s  a n d  f u n d s  w h i c h  a f f e c t  thorn a s  c o n s u m e r s ,

( 2 )  t h e o r e t i c a l  c h o i c e s  o f  p o t e n t i a l  c l i e n t s  o f  t h e  J u s t i c e  s y s t e m  m v s t  

b e  t r a n s f o r m e d  i n t o  c o m p r e h e n s i b l e  a n d  r e a l  c h o i c e s ,  ( 3 )  s p e c i a l  r o l >  . 

p r o c e d u r e s  a n d  l e g a l  e d u c a t i o n  p r o g r a m s  m u s t  b e  d e f i n e d  a,id i m p l e m e n t e d  

f o r  v i l l a g e  r e s i d e n t s  t o  c o m p e n s a t e  f o r  t h e  h i s t o r i c a l  f a i l u r e  o f  t h e  

t e r r i t o r y  a n d  s t a t u  L o  o f f e r  litem e x p e r i e n c e  w i t h  a  c o m p l e t e  j u s t i c e  

s y s t e m .

S i n c e  1 9 7 0  t h e r e  h a v e  b e e n  p i e c e m e a l  a t t e m p t s  a t  r e f o r m  b y  t h e  

s e v e r a l  a g e n c i e s  liiat s e r v e  t h e  b u s h .  T h e y  h a v e  n o t  s u c c e e d e d  f o r  s e v e r a l  

r e a s o n s  a p a r t  f r o m  t h e  a b s e n c e  o f  a c t i v e  N a t i v e  r o l e s  i n  t h e  d e f i n i t i o n  

a n d  t h e  i m p l e m e n t a t i o n  o f  t h e s e  p r o g r a - e j .
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1. F a i l u r e  t o  r e c o g n i z e  t h a t ,  m o s t  A t h a b a s c a n ,  E s k i m o ,  o r  A l e u t  v i l l a g e s  

w i t h  l e s s  t h a n  f i r s t  c l a s s  c i t y  s t a t u s  h a v e  n o t  beer, g r a n t e d  a  j u d i c i a l  

s y s t e m  b u t  a  c o u n c i l  s y s t e m  a s  a  s y s t e m  o f  a d j u d i c a t i o n .  S o m e  c o u n c i l s  

e n f o r c e d  l a w  u n d e r  m o d i f i e d  v e r s i o n  o f  t h e  A l a s k a  I R A ,  o t h e r s  u n d e r  

s t a t e  s t a t u t e ,  t h e  V i l l a g e  I n c o r p o r a t i o n  A c t  S t i l l  o t h e r  t r a d i t i o n a l  

b a s e d  v i l l a g e s  w e r e  " g r a n t e d "  r u l e s  t o  e n f o r c e  b y  p o l i c e  a n d  p r o s e c u t o r s .

I n  e a c h  c a s e  t h e r e  w a s  n o  e x p e r i e n c e  w i t h  l a w y e r s  a n d  j u d g e s  i n  t h e  v i l l a g e s ,  

n o  j u v e n i l e  j u s t i c e  s y s t e m ,  n o  c o r r e c t i o n a l  p r o g r a m s  o t h e r  t h a n  s u s p e n d e d  

o r  i m p o s e d  f i n e s  o r  j a i l s ,  110 j u r y  t r i a l s  o t h e r  t h a n  i n q u e s t s  h e l d  b y  

v i s i t i n g  j u d g e s .  I n  e a c h  c a s e  t h e  t e r r i t o r i a l  a n d  s t a t e  g o v e r n m e n t  e x ­

p l i c i t l y  r e i n f o r c e d  t h e  l o c a l  s y s t e m  b y  t a k i n g  o u t  o f  t h e  v i l l a g e  m o r e  

s e r i o u s  c a s e s  v_i_vi_ L h e  p o l i c e .  T h e  o f f e n d e r  w a s  r o m  v e d  a n d  j a i l e d  w.'th 

o n l y  r a r e  a n d  i n f o r m a l  c o m m u n i c a t i o n  b a c k  t o  t h e  v i l l a g e  r e g a r d i n g  t h e  

d e t a i l s  o f  t h e  l e g a l  p r o c e s s  o u t s i d e  a n d  t h e  u l t i m a t i  d i s p o s i t i o n  o f  L h e  

c a s e .

2. I t  i s  a  m y t h  t o  c o n c l u d e  t h a t  N a t i v e s  w e r e  e v e r  o f f e r e d  a c h o i c e  

b e t w e e n  a  c o m p l e t e  J u s t i c e  s y s t e m  i n  t h e  A n g l o - A m e r i c a n  t r a d i t i o n  a n d  

t h e  one. t h a t  t h e y  e m p l o y e d .  I t  i s  .also a m y t h  t o  c o n c l u d e  t h a t  t h e y  a r e  

n o w  b e i n g  o f f e r e d  a  c o m p l e t e  j u s t i c e  s y s t e m  i n  t h e  v i l l a g e  o r  t h a t  

v i l l a g e r s  c a n  d r a w  f r o m  t h e i r  o w n  e x p e r i e n c e  a n d  c r i t i c a l l y  d e t e r m i n e  

t h e  c a p a c i t y  o f  t h e  j u s t i c e  s y s t e m  t o  s i v v c  Lhern.

E v e n  w i t h  t h e  a d v e n t  o f  t h o  m a g i s t r a t e  p r o g r a m ,  t h e  v i l l a g e r s  d i d  n o t  

r e c e i v e  a  c o m p l e t e  a d v e r s a r i a l  p r o g r a m  w h i c h  i n c l u d e d  t r a i n e d  a d v o c a t e s ,  

r e a d y  L o  d e f i n e  a n d  a r g u e  c r i m i n a l  a n d  c i v i l  c a s e s .  T h e  w i d e  r a n g i n g  

c o u r t  d e c i s i o n s  w h i c h  h a v e  e x p a n d e d  t h e  r i g h t  t o  r e p r e s e n t a t i o n  a n d



t r i a l  b y  j u r y  b y  o n e ' s  r u r a l  p e e r s  h a v e  h a d  l i t t l e  o r  n o  i m p a c t  o n  v i l l a g e  

j u s t i c e  b e c a u s e :

A .  P u b l i c  d e f e n d e r s  a r e  r a r e l y  p h y s i c a l l y  a v a i l a b l e  i n  v i l l a g e s .  I n  

t h e  w h o l e  o f  E s k i m o  A l a s k a ,  o n l y  t w o  p u b l i c  d e f e n d e r s  s e r v e ,  o n e  

i n  B e t h e l  a n d  o n e  i n  N o m e .  C l i e n t s  w h o  r e q u e s t  a t t o r n e y s  a r e  

b i l l e d  a f t e r  t h e  c a s e  i s  o v e r  a n d  m a n y  f e e l  i m p e l l e d  t o  p a y .

B. P u b l i c  d e f e n d e r s  w i l l  u s u a l l y  t r y  a  c a s e  b e f o r e  a  p r o f e s s i o n a l  

c o u r t  j u d g e  o u t s i d e  o f  t h e  v i l l a g e  i f  t h e  c h o i c e  i s  a l l o w e d  b y  

s t a t u t e .

C .  T h e  a v e r a g e  c l i e n t  d o e s  n o t  u n d e r s t a n d  t h e  u s e  o f  a t t o r n e y s ,  t h e

d i f f e r e n c e  b e t w e e n  e v i d e n t i a r y  g u i l t  a n d  g u i l t y  f e e l i n g s  a n d  f i n a l l y

t h e  u s e  o f  a t t o r n e y s  i n  s e c u r i n g  b u l l  r e d u c t i o n  a n d  i n  p l e a

. b a r g a i n i n g  e v e n  w h e r e  a n  o f f e n s e  lias b e e n  c o m m i t t e d .

D .  J u r y  t r i a l s  a r e  g e n e r a l l y  l i m i t e d  b y  c o u r t  r u l e  t o  l o c a l e s  w h e r e  

p h y s i c a l  f a c i l i t i e s  a r e  a v a i l a b l e  f o r  h o u s i n g ,  m e a l s ,  e t c .  M a n y  

l a w y e r s  f e a r  j u r y  t r i a l s  b e f o r e  n o n - w h i t e s ,  e g . ;  t h e y  f e a r  t h a t  

N a t i v e s  w l i l  b e  s w a y e d  b y  t e s t i m o n y  o f  p o l i c e  a n d  p r o s e c u t o r s  

s i n c e  t h e y  h a v e  b e e n  o f f e r e d  s c a n t  e x p e r i e n c e  w i t h  t h e  a d v e r s a r i a l  

o r  t r i a l  p r o c e s s .

E. A l t h o u g h  p r e l i m i n a r y  h e a r i n g s  a r e  o c c a s i o n a l l y  t a k e n  i n t o  v i l l a g e s ,  

e v e n  t h i s  a t t e m p t  t o  s h o w  t h e  p r o c e s s  a t  w o r k  la b e i n g  l i m i t e d

a s  a  g r a n d  j u r y  i s  m o r e  f r e q u e n t l y  e m p l o y e d  i n  l a r g e r  N a t i v e  t o w n s .

F .  E v e n  w h e r e  N a t i v e s  s e c u r e  l a w y e r s ,  a c q u i t t a l s  a r e  e x t r a o r d i n a r i l y

r a r e  i n  t h e  b u s h  c o u r t  s y s t e m .  T h u s ,  t h e  p o t e n t i a l  c l i e n t  m u s t



w e i g h  h i s  r e m o v a l  f r o m  t h e  v i l l a g e ,  l o s s  o f  c o n t a c t  w i t h  f a m i l y  

a n d  w o r k ,  e t c .  a g a i n s t  r e p r e s e n t a t i o n  b y  t h e  o u t s i d e  a t t o r n e y  

i n  a  c r i m i n a l  c a s e  w h i c h  h e  i s  l i k e l y  t o  l o s e .

3 .  C o r r e c t i o n s

A l t h o u g h  t h e r e  l u s  b e e n  m u c h  t a l k  o f  r e i n t e g r a t i o n  o f  t h e  o f f e n d e r  

i n t o  h i s  l o c a l  c o m m u n i t y ,  t h e r e  h a s  b e e n  n o  m e a n i n g f u l  p r o g r a m m a t i c  

e f f o r t  t o  d o  t h i s  b y  t h e  D i v i s i o n  o f  C o r r e c t i o n s .  T h e  D i v i s i o n  o f  

C o r r e c t i o n s  d i d  n o t  p r o m o t e  t h e  v i l l a g e  p u b l i c  s a f c t v  h u i l d i n g  p r o g r a m  

t o  a l l o w  l o c a l ,  s a f e ,  s h o r t  t e r m  i n c a r c e r a t i o n .  I t s  c o r r e c t i o n a l  a i d e  

p r o g r a m  w a s  s e t  u p  v e r t i c a l l y  t o  h e l p  tTie p r o b a t i o n  o f f i c e r  b u t  w i t h  

s c a n t  c o n s i d e r a t i o n  o f  h o r i z o n t a l  i n t e g r a t i o n  o f  c o r r e c t i o n a l  r e p o r t i n g  

w i t h  v i l l a g e  j u s t i c e .

A h  t h e  l a t e  D u t c h  S w a r t z ,  a n  i n t e r n  f o r  t h e  C r i m i n a l  J u s t i c e  P l a n n i n g  

A g e n c y  p u t  i t :

" W e  a r e  u p g r a d i n g  p o l i c e  s e r v i c e s  i n  m a n y  b u s h  c o m m u n i t i e s  a n d  

p r o v i d i n g  n e w  J a i l s  t o  h o l d  t h e  o f f e n d e r s  a p p r e h e n d e d  b y  t h e s e  n e w l y  

t r a i n e d  a n d  e q u i p p e d  p o l i c e  f o r c e s .  V’e a r e  n o t ,  h o w e v e r ,  d o i n g  a n y ­

t h i n g  t o  d i v e r t  t h e s e  o f f e n d e r s  o r  t o  r e h a b i l i t a t e  t h e m  i n  t h e i r  o w n  

c o m m u n i t i e s . "

W h i l e  t h o  l e g i s l a t u r e  r e m o v e d  j u v e n i l e  j u s t i c e  f r o m  l o w e r  c o u r t s  

w i t h  t h e  e x c e p t i o n  o f  e m e r g e n c y  a c t  I o n  a n d  i n f o r m a l  d i s p o s i t i o n ,  

c o r r e c t i o n s  lias d o n e  n o t h i n g  i n  s m a l l  v i l l a g e s  t o  f l e s h  o u t  d i s p o s i t i o n  

i n  t h e  v i l l a g e  b y  t r a i n i n g  a n d  p a y i n g  p e r s o n s  f o r  s u p e r v i s i o n  o f  j u v e n i l e  

o f f e n d e r s .

• •
-  14 -
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I t  c a n  b e  a r g u e d  t h a t  w i t h  t h e  i n c r e a s i n g l y  y o u t h r u l  v i l l a g e  p o p u l a t i o n  

a n d  p l a n s  u n d e r w a y  t o  m a k e  s e c o n d a r y  e d u c a t i o n  a v a i l a b l e  t o  y o u n g  p e o p l e  

w h o  s t a y  i n  t h e  v i l l a g e ,  t h e  f a i l u r e  o f  c o r r e c t i o n s  t o  s u p p o r t  l o c a l  

p r o g r a m s  i n  s m a l l  v i l l a g e s  i s  p o t e n t i a l l y  t h e  w o r s t  o f  v a r i o u s  f a i l u r e s  o f  

t h e  j u s t i c e  s y s t e m  t o  s e r v e  N a t i v e  p e o p l e .

4 .  A t t o r n e y s  a n d  c i v i l  C a s e s

T h e  p r i v a t e  b a r  w i t h  f e w  e x c e p t i o n s  d o e s  n o t  r e s i d e  i n  p r e d o m i n a n t l y  

N a t i v e  v i l l a g e s .  A l a s k a  L e g a l  S e r v i c e s  lias a n  o f f i c e  i n  B e t h e l  b u t  i n  

n o  o t h e r  N a t i v e  v i l l a g e ,

T h e  c o n c e p t  o f  a  c i v i l  o r  p r i v a t e  c a s e  ( a p a r t  f r o m  d o m e s t i c  r e l a t i o n s  

c a s e s )  i s  p r a c t i c a l l y  u n k n o w n  i n  v i l l a g e  A l a s k a .  F u r t h e r m o r e ,  a d m i n i ­

s t r a t i v e  r e d r e s s  i n  e m p l o y m e n t  m a t t e r s ,  d i s c r i m i n a t i o n  a n d  w e l f a r e  a c t i o n s  

a r e  u n k n o w n .  N o  f a i r  h e a r i n g s  e m a n a t e  f r o m  t h e  l a r g e  n u m b e r  o f  p u b l i c  

a s s i s t a n c e  c l i e n t s  i n  tl e b u s h  b e c a u s e  f e w  v i e w  t h e s e  a d m i n i s t r a t i v e  

d e t e r m i n a t i o n s  a s  c h a l l e n g e a b l e .

L e g a l  c e r v i c e s  a t t o r n e y s  f o l l o w  a n  a d m i n i s t r a t i v e  r u l e  t h a t  d o e s  

n o t  a l l o w  t h e m  t o  t a k e  c a s e s  o f  l e s s  t h a n  $ 5 0 0  m o n e t a r y  v a l u e .  T h e s e  

a r c  t h e  s m a l l  c l a i m s  t h a t  a r e  m o s t  l i k e l y  t o  a p p e a r  i n  m a g i s t r a t e  c o u r t  

a n d  a l l o w e d  t h e r e .  F u r t h e r m o r e ,  e v e n  if a  l e g a l  s e r v i c e s '  a t t o r n e y  t a k e s  

a c i v i l  c a s e  a g a i n s t  a  N a t i v e  o n  b e h a l f  o f  a  s e c o n d  N a t i v e ,  h e  c a n  o n l y  

r e p r e s e n t  o n e  s i d e .  ( P r o v i s i o n  h a s  s o m e  t i m e s  b e e n  m a d e  b y  l e g a l  s e r v i c e s  

f o r  r e p r e s e n t a t i o n  o f  t h e  o t h e r  s i d e  I n  d o m e s t i c  c a s e s . )

L e g a l  s e r v i c e s  l L l o r n e y s  w h o  v i s i t  t h e  v i l l a g e  f i n d  i m p o r t a n t  c a s e s  

a g a i n s t  o u t s i d e  a g e n c i e s  o r  p e r s o n s  t h a t  t h e y  c a n  f i l e  i n  o u t s i d e  c o u r t s .  

H o w e v e r ,  t h e r e  i s  n c  p e r s o n  i n  t h e  v i l l a g e  t r a i n e d  t o  s p o L  s u c h  c a s e s  a n d  

n o t i f y  t h e s e  a t t o r n e y s
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5. T h e  C o u r t s

W h i l e  t h e  c o u r t s  u n d e r  t h e  a e g i s  o f  C h i e f  J u s t i c e  R a b i n o w i t z  h a v e  

s h o w n  t h e  m o s t  s y s t e m a t i c  c o n c e r n  w i t h  t h e  i m p r o v e m e n t  o f  t h e  j u s t i c e  

s y s t e m ,  tliei r s u c c e s s  w i l l  b e  c o n c e n t r a t e d  i n  t h e  s e v e r a l  l a r g e r  N a t i v e  

t o w n s  -  B e t h e l ,  B a r r o w ,  K o t z e b u e ,  a n d  F t .  Y u k o n .  T h e  m a g i s t r a t e  s y s t e m  

i s  i n f a m o u s .  F u r t h e r m o r e ,  t h e  k e y  r e l a t i o n s h i p s  b e t w e e n  t h e  s e n t e n c i n g  

j u d g e s  i n  l a r g e r  t o w n s  a n d  t h e  v i l l a g e s  o n  s u c h  f u n d a m e n t a l  m a t t e r s  a s  

t h e  p o s s i b i l i t y  o f  r e t u r n i n g  o f  t h e  o t f e n d e r  t o  t h e  v i l l a g e  u n d e r  t e r m s  

a g r e e a b l e  t o  t h e  o f f e n d e r  a n d  t h e  v i l l a g e  o r ,  c o n v e r s e l y ,  t h e  r e m o v a l  o f  

a  p e r s o n  f o r  e x t e n d e d  p e r i o d s  o f  t i m e  a r e  m a r r e d  b y  a b s e n c e  o f  c o m ­

m u n i c a t i o n  b y  t h e  v i l l a g e  o f  f a c t s  c o n c e r n i n g  t h e  o f f e n d e r  a n d  h i s  p l a c e  

i n  t h e  v i l l a g e .  D e p e n d e n c e  u p o n  t h e  m a g i s t r a t e  o r  t r o o p e r  i s  i n a d e q u a t e  

t o - s e c u r e  i n f o r m a t i o n  c o m p a r a b l e  t o  t h a t  o b t a i n e d  i n  i n v e s t i g a t i o n s  f o r  

u r b a n  o f f e n d e r s  b y  p r o f e s s i o n a l s .  Y e t  i n  v i e w  o f  t h e  i m p a c t  o f  c r i m e  i n  

t h e  v i l l a g e  a n d  t h e  p e r s o n a l  i m p a c t  o f  o f f e n d e r s  i n  s m a l l  v i l l a g e s ,  t i l s  

c o m m u n i c a t i o n  s e e m s  v i t a l .  N e i t h e r  d i s t r i c t ,  a t t o r n e y s  n o r  d e f e n s e  a t t o r n e y s  

h a v e  r e s o u r c e s  t o  m a k e  t h o r o u g h  i n v e s t i g a t i o n s  i n  a n y  b u t  t h e  m o s t  s e r i o u s  

c a s e s .  I n  j u v e n i l e  c a s e s ,  i n v c s t f g a t I o n s  b v  c o r r e c t i o n  o f f i c e r s  a r e  s h o r t ,  

c a s u a l  a n d  e n t i r e l y  c o n t r o l l e d  b y  t h e  c o r r e c t i o n  o f f i c e r s .

0 . Pol i ce
T h e  v i l l a g e  c o n s t a b l e  t r a i n i n g  p r o g r a m  w h i c h  b e g a n  t o  t r a i n  a n d

s u b s i d i z e  r e s i d e n t  p o l i c e  s e r v i c e  w a s  c u t  b y  t h e  l e g i s l a t u r e .  F e d e r a l

S
f u n d s  f r o m  t h e  p r o g r a m  h a v e  b e e n  d i v e r t e d .  V i l l a g e s  l e f t  w i t h o u l  f u n d s  

t o  p a y  l o c a l  p o l i c e  h a v e  h a u  t o  f o r g o  u s e  o f  r e v e n u e  s h a r i n g  f u n d s  I n  

o t h e r  v i t a l  a r e a s ,  sucli a s  f i r e  p r o t e c t i o n ,  t o  p a y  f o r  p o l i c e .  M a n y
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v i l l a g e s  w e r e  n o t  a f f e c t e d  a t  a l l  b y  t h e  p r o g r a m  a n d  h a v e  n o  t r a i n e d  l o c a l  

p o l i c e .

S t a t e  t r o o p e r  m a n p o w e r  a l l o c a t i o n s  h a v e  b e e n  d e t e r m i n e d  b y  t h e  p i p e ­

l i n e  a n d  n o t  b y  t h e  n e e d s  o f  r u r a l  A l a s k a n  c o m m u n i t i e s .

7 .  A t t o r n e y  G e n e r a l

T h e  a t t o r n e y  g e n e r a l ' s  o f f i c e  h a s  f a i l e d  t o  g i v e  s y s t e m a t i c  a s s i s t a n c e  

t o  c o m m u n i t i e s  w h o  s e n a  o r d i n a n c e s  f o r  r e v i e w  i n t o  t h e  D e p a r t m e n t  o f  

C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s .  T h e y  h a v e  n o t  a s s i s t e d  r u r a l  c o m m u n i t i e s  

i n  r e g u l a t i n g  l i q u o r  t r a f f i c  o r  a i d e d  t h e m  i n  c o n s u m e r  p r o t e c t i o n .

8. F u n d i n g  a n d  C o n t r n ]  o f  F u n d i n g

L E E A  m o n i e s  h a v e  c o n s i s t e n t l y  b e e n  c h a n n e l e d  t o  u r b a n  and n o t  r u r a l  

n e e d s ,  S e e  t h e  S c h w a r t z  m e m o .  A p p e n d i x  2. N a t i v e  o p i n i o n  i n  t h e  f o r m ­

u l a t i o n  o f  t h e  c r i m i n a l  j u s t i c e  p l a n ,  e s p e c i a l l y  t h e  o p i n i o n  o f  N a t i v e  

c o n s u m e r s  h a s  n o t  b e e n  s o l i c i t e d  e x c e p t  i n  r a p i d - f i r e  h e a r i n g s  i n  l a r g e r  

N a t i v e  t o w n s .

9. E d u c a t i o n

A l t h o u g h  l e g a l  e d u c a t i o n  i s  t h e  o n l y  m e a n s  f o r  m a n y  N a t i v e s  t o  o v e r ­

c o m e  t h e  g a p  In t w e e n  t h e i r  e x p e r i e n c e  w i t h  tlie s e c o n d - c l a s s  j u s t i c e  s y s t e m  

i n  t h e  b u s h  an< t h e  o n e  t h e y  c o n f r o n t  o r  a  r e s u l t  o f  r e f o r m s ,  t h e  j u s t i c e  

s y s t e m  a n d  u n i '  i t i e s  h a v e  p r o v i d e d  n o  sucli p r o g r a m  o f  b i c u l t u r a l  l e g a l  

e d u c a t i o n  i n  L i e  v i l l a g e s .

1 0 .  L a n g u a g e

S
N o t  o n l y  i s  t h e  e x p e r i e n c e  o f  u r b a n i z e d  j u s t i c e  d i f f e r e n t  f c r  t h e  

N a t i v e  p a r t i c i p a n t  b u t  i t  i s  l i t e r a l l y  i n c o m p r e h e n s i b l e  f o r  m a n y  n o n -  

E n g l i s h  s p e a k e r s .  N o  t r a i n e d  i n t e r p r e t e r s  a r e  a v a i l a b l e  i n  t h e  c o u r t  

s y s t e m .
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T h e  r u r a l  j u s t i c e  s y s t e m  i n  A l a s k a  i s  a  s y s t e m  o f  s y s t e m a t i c  o u t -  

l a w e r y  i n  i t s  d e n i a l  o f  d u e  p r o c e s s  t o  r u r a l  N a t i v e s .  T h e  N a t i v e s  d i d  n o t  

d o  t h i s  t o  t h e m s e l v e s .  T h e y  d i d  n o t  r e q u e s t  t o  b e  p l a c e d  i n  s p e c i a l  l e g a l  

c a t e g o r i e s  a n d  t o  r e c e i v e :

o  C o u n c i l s  t h a t  e n f o r c e d  t h e  l a w  u n d e r  t h e  A l a s k a  I n d i a n  R e o r g a n i z a t i o n

A c t  w h e n  o t h e r  c o m m u n i t i e s  r e c e i v e d  U n i t e d  S t a t e s  C o m m i s s i o n e r s .

0 C o u n c i l s  w h i c h  w e r e  s u p p o s e d  t o  e n f o r c e  v i l l a g e  o r d i n a n c e s  i n

p r o c e e d i n g s  wh:.cl) " s h a l l  s u b s t a n t i a l l y  c o n f o r m  w i t h  t h o s e  p r o ­

c e e d i n g s  g e n e r a l l y  h e l d  b e f o r e  a  m a g i s t r a t e , "  A S  2 9 . 2 5 . 3 1 0  

w h i l e  u r b a n  d e f e n d a n t s  e n j o y e d  e x p l i c i t  c o n s t i t u t i o n a l  g u a r a n t e e s  

w h i c h  w e r e  c o m p r e h e n s i b l e  t o  t h e m .  

e> A  l a y  m a g i s t r a t e  s y s t e m  o f  u n t r a i n e d  j u d g e s  w h i c h  p u r p o r t s  t o  c f f e r

t h e  a d v e r s a r y  s y s t e m  b u t  d o e s  n o t  i n c l u d e  l a w y e r s  i n  t h e  v i l l a g e  o r  

p r o f e s s i o n a l  c o r r e c t i o n a l  a s s i s t a n c e  b e c a u s e  t h e s e  p r o f e s s i o n a l s  

c h o o s e  t o  l i v e  i n  u r b a n  a r e a s .

T h e  c o n c e r n  o f  t h e  j u s t i c e  s y s t e m  i s  t o o  o f t e n  w i t h  f o r m  -  t h e  

a p p e a r a n c e  o f  a  J u d g e  a n d  J a i l  i n  e v e r y  v i l l a g e  -  a n d  n o t  w i t h  s u b ­

s t a n c e .  T h e  j u d i c i a l  s y s t e m  a s  a  y e u r c e  o f  m i c  p r o c e s s  1 m s  o f t e n  

a b d i c a t e d  i t s  r e s p o n s i b i l i t y  i n  v i l l a g e  '.Inska  ;...d b e e n  n o  m o r e  t h a n  

a  r u b b e r  s t a m p  f o r  lav; e n f o r c e m e n t .

T h e  c o n s u m e r s  o f  t h e  r u r a l  j u s t i c e  s y s t e m  c a n  a f f e c t  t h e  c h a n g e  

n e c e s s a r y  * o  m a k e  a l l  o f  i h e  r e s o u r c e s  o f  t h e  j u s t i c e  s y s t e m  a c c e s s i b l e  

t o  r u r a l  N a t i v e s .

C o a c lu s to n s
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I r i n i n a l  J u s t i c e  P l a n n i n g  A g e n c y  D A J . 

6 SU 3 J IC 7 .
l a r r o l l  L . i v a r : ^ /  

i o r r c c t i o n s  I n t e r n  

I r i a i n a l  J u s t i c e  P l a n n i n g  A g e n c y  

i f f i c e  o f  t h e  G o v e r n o r

3 u s h  C r i m i n a l  j u s t i c e

J u l y  1 7 ,  1 5 7 3

s e e n :  , 
u s h .
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r r y  P a r k e r p a g e  2 J u l y  1 7 ,  1 9 7 3

W ^  w V  V* *  » » - »  C W t l  u  v / «  •  d  V  1. W w

h e i r  o u n  c o m n u r . i  t i e s . C o n s e q u e n t l y ,  t h e  p o l i c e  v ; i l l  

t o  k e e p  t h e  n e w  j a i l s  f u l l  o f  t h e  s a m e  o f f e n d e r s  r e -  

i r . e  a f t e r  c i n e .  T o  l e s s e r ,  t h e  i m p a c t  o f  s u c h  r e c i -  

r  o  g  r  a  n  s  t o  c h c r . s e  t h e s e  o f f e n d e r s  a r e  e s s e n t i a l .  I n ­

f u l l  b e n e f i t s  or* n e w  j a i l s  e n d  b e t t e r  p o l i c e  s e r v i c e  

b e  r e a l i z e d  w h e n  cr. e q u a l  e r f ' r e  i s  r . a c e  t o  r e -  

e  a n d / o r  d i v e r t  t h e  i n d i v i d u a l s  c o n i n g  t o  t h e  a t t e n t i o n  

i n i n a i  j u s t i c e  s y s t e n .

[ T h e  l e g a l  c o m p o n e n t  h a s  b e e r ,  n e g l e c t e d  i n  o u r  p e n t  f u n d i n g  

| o f  b u s h  j u s t i c e  p r o j e c t s .  I  SI 1 9 7 1 ,  L Z A A  f u n d s  v . r a  u s e d  

I t o  h o l d  a  m a g i s t r a t e  s e m i n a r  a n d  t r a i n i n g  c o n f e r e n c e  a n d  

t o  p r o v i d e  r.ev? m a g i s t r a t e  o r i e n t a t i o n ,  b u t  t h e r e  h ~ s  b e e n  

no c o n t i n u i n g  e f f o r t  i r .  t h i s  a r e a  c o n p a r a b  1 e w i t h  b u s h  
c o n s t a b l e  t r a i n i n g .  I t  s h o u l d  b e  m e n t i o n e d  t h a t  a  p o r t i o n  

o f  t h e  f u n d s  u s e d  f o r  c r i m i n a l  j u s t i c e  f a c i l i t y  c o n s t r u c ­

t i o n  h a v e  b e n e r i t t e d  t h e  l e g a J  s y s t e m  b y  p r o v i e i r .3 s o m e  

n a g e s f c r n t e s  w i t h  c o u r t r 0 o s  a n d  o f f i c e  s p a c e  n o .  p r e v i o u s l y  

a v a i l a b l e .  S e s i c e s  t; 

t h o  b u s h  l e g a l  s y s t e m

s xl > t r. 0 o n l y 0  t h c r P J 0 0 **it - c ha 1 •Xv»0 b 1 «.i». 1) c*
a s wi. 0 pub 1 i c c e I nr .  d e >» 1 s ? a i  0 3 a j n *•
»• x 9 Z 0  a. " r»e s e P : o •J a c I J • • »"1V5 *- a w* SOTaCTJ US W* co a n d i r . ►t •j u

►u a a * ,1 “ r

c 2 s •» 0 u 1 d be t n u V. u • n c s c 1, r»J Va$ o f
p r o g r a m s  a i . e e  t i y  l o s p o i . c  ^ ^  a>
f i r s t  B u s h  J u s t i c e  C o n f e r e n c e  ( h e l d  ir. 1 9 7 0  a r . d  f u n d e d  w i t h  

a n  L E A A  g r a n t ) .  T h e  C o n f e r e n c e  s t a t e d  t h a t  " s p e c i a l  e m p h a s i s  

r . u s t  b e  g i v e n  t o  t h e  d e v e l o p m e n t  o f  m a r . - p o w e r  c a p a b l e  

d e a l i n g

v  5 1 1  ■ -  p ^
P> a:
A f u r t h e r  i n a d e q u a c y  o f  L E A  A  f u n d i n g  ir. b u s h  a r e a s  i s  t h e  

s m a l l  a m o u n t  o f  g r a n t  f u n d s  a w a r d e d  t o  u n i t s  o f  . o c a l  g o v e r n -  

n o n t .  E x c l u s i v e  o f  c o n s t r u c t i o n  f u n d s ,  o n l y  1 5 . 0 ^  o f  t h e



i

L a r r y  P a r k e r
Up a g e  3 J u l y  17, 1973

t o t a l , g r a n t  m o n i e s  a w a r d e d  t o  b u s h  p r o j e c t s  h a v e  g o n e  t o  u n i t s  

o f  l o c a l  g o v e r n m e n t .  T h i s  i s  l e s s  t h a n  h a l f  o f  t h e  1 9 7 3  p l a n  

e s t i m a t e  o f  3 3 . 3 %  l o c a l  p a s s  t h r o u g h  or. A l a s k a  b l o c k  g r a n t  

f u n d s .  T h i s  l o w  l e v e l  o r  l o c a l  o a s s  t h r o u g h  t o  b u s h  c o m n u r . i -  

t i e s  i s  n o t  c a u s e d  b y  a r . y  i n h e r e n t  b i a s  o r  i n s e n s i t i v i t y  t o  

b u s h  n e e d s  b y  t h e  G o v e r n o r ' s  C o m m i s s i o n  o r  t h i s  o f f i c e .

R a t h e r  i t  i s  d u e  t o  t h e  d i f f i c u l t y  w e  h a v e  i n  s o l i c i t i n g  

a c c e p t a b l e  a p p l i c a t i o n s  f r o m  b u s h  a r e a s ,  t o  t h e  s m a l l  n u m b e r  

o f  s u c h  a p p l i c a t i o n s ,  a n d  t o  t h e  l a r g e r  p r o b l e m  o f  a s s u r i n g  

t h a t  g r a n t s  a w a r d e d ,  i n  t h e s e  a r e a s  a r e  a d m i n i s t e r e d  i n  c o m ­

p l i a n c e  w i t h  L Z A A  r e g u l a t i o n s .  I n d e e d  i n  t h e  p a s t  a n  o v e r ­

r e a d i n e s s  o n  t h e  p a r t  o f  t h e  G o v e r n o r ' s  C o m m i s s i o n  a r . d  t h e  

s t a f f  t o  m a k e  a w a r d s  t o  b u s h  a r e a s  h a s  r e s u l t e d  i n  a u d i t  a n d  

m o n i t o r i n g  p r o b l e m s  o n  s o m e  p r o j e c t s .

T h e  i n a b i l i t y  o f  m a n y  b u s h  c o m m u n i t i e s  t o c o n p e r i v e l y  a p p l y  
f o r  a n d  a d m i n i s t e r  g r a n t  f u n d s  r e m a i n s  a c o n t i n u i n g  p r o b l e m .  
R e c e n t l y ,  C J P A  s t a f f  w o r k e d  c l o s e l y  w i t h  c i t y  o f f i c i a l s  i n  
K o t z e b u e  a n d  b a r r o w  t o  a s s i s t  b o t h  c o m m u n i t i e s  i n  p r e p a r i n g  
a p p l i c a t i o n s  f o r  j a i l  p l a n n i n g ;  b o t h  p r o j e c t s  w e r e  f u n d e d .
T h i s  k i n d  o f  c l o s e  t e c h n i c a l  a s s i s t a n c e  w o u l d  s e e m t o  be 
t h e  k e y  t o  i n c r e a s i n g  t h e  p a s s  t h r o u g h  t o  b u s h  c o m m u n i t i e s .  
P r e s e n t  p l a n s  t o  p i e c e  a n a t i v e  c r i m i n a l  j u s t i c e  p l a n n e r  
i n  t h e  a g e n c y  v i l l  a l l o w  u s  t o  p r o v i d e  t h i s  l e v e l  o r  s e r v i c e  
t o  m a n y  m o r e  c o m m u n i t i e s .  S u c h  a p o s i t i o n  w i l l  a l s o  e n a b l e  
t h e  a g e n c y  t o  b e t t e r  a s s e s s  a n d  p ! ~ r .  f o r  t h e  n e e d s  o :  b u s h  
A l a s k a  m o r e  c o m p l e t e l y  t h a n  we h a v e  b e e r ,  a c t a b l e  o f  d o i n g  ir.  
t h e  p a s t .  M o s t  i m p o r t a n t  t h o u g h ,  s a  ft i n c r e a s e  i  r. I c e  a I  p a s s  
t h r o u g h  t o  b u s h  c o m m u n i t i e s  f o s t e r e d  b y  t h i s  p o s i t i o n  w i l l  i n ­

d i c a t e  t n a  c o a r . .  «...u n «. o.  J c  .»ne C o >/ti.  . .L‘ . »■> o     .  o .. o ..■
t h i s  a g e n c y  t o  t h e  i m p r o v e m e n t  o f  c r i m i n a l  j u s t i c e  i n  t h e  b u s h .

A d d i t i o n a l  i n v o l v e m e n t  o f  u n i t s  o f  l o c a l  g o v e r n m e n t  i n  i m ­
p r o v i n g  t h e  c r i m i n a l  j u s t i c e  s y s t e m  w i l l  a l s o  f u r t h e r  o r .a  o f  
tp .ti s t r o r .  g e a t  r e c o  m. me  r. c a t i o n s  o .  i .. a 1 y * u s  a ^ .  u c v. o .. —
f c r e n c e ,  t h a c  t h e r e  " b e  g r e a t e r  n a t i v e  p a r t i c i p a t i o n  a t  a l l  
l e - ’c l s  i n  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e . "  I n d e e d ,  f u r t h e r i n g  
t h e  g o a l s  o f  t h e  b u s h  J u s t i c e  C o n f e r e n c e  w o u l d  b e  o n e  o f  t h e  
m a j o r  r e s p o n s i b i l i t i e s  c f  t h e  n a t i v e  c r i m i n a l  j u s t i c e  p l a n n e r .  
K c  c o u l d  a l s o  b e g i n  t o  p i e r ,  ’f o r  a n o t h e r  s i m i l a r  c o n f e r e n c e  
t o  c o r . s i d j r ,  a s  A l a s k a  L e g a l  S e r v i c e s  Iv-suv. w— — .-.a s
r e c o m m e n d e d ,  p r o g r a m s  t o  m e e t  n e e d s  w h i c h  h a v e  l a r g e l y  b e e n  
d e t e r m i n e d .  T h e  b u s h  j u s t i c e  t e a m  i n v e s t i g a t i o n ,  i f  a d o p t e d  
b y  t h e  C o m m i s s i o n ,  w o u l d  a l ^ o  g r e a t l y  b e n e f i t  f r o m  t h e  s e r ­
v i c e s  o : o u r  n a t i v e  c r i m i n a l  j u s t i c e  p i t!  a  r . r . t* r

C  o  r. f e r e n t e o r n c  r.
• U 

9 w •• i s i s  c u r £5 e n  c  y ’ s ? r i m . i r y  c s  s k  i n t h e

b u s h -  f o r i n t a e t i n a  1 a n a l y s t ^ , w e c a  n  r.a t  f u l l y d e t e r m i n e

o r  m e e t  t h u • •e _• d s o f t h o b u s h  J u s r i c e s y a r a n ;  w e m a y  or. *..  
j

a s s  i s ! t h e s y ­s t e m t o m e a c t h e n i t s e l f •
C L S : c g



A C T I O N  AND DI S C R E T I O N A R Y  FUNDING FOR RUSH J U S T 7 E

. 9 7 0

| I 9 7 1

9 6 9

1 9 7 2

1 9 7 3

N O N E

B e t h e l  J a i l  P l a n n i n g  

B u s h  J u s t i c e  C o n f e r e n c e

T O T A L

V i l l a g e  P o l i c e  T r a i n i n g  

A n n e t t e  I s l a n d  C r i m e  C o n t r o l  P r o j e c t  

B e t h e l  P o l i c e  E q u i p m e n t  

N e w  M a g i s t r a t e  O r i e n t a t i o n  

N a t i v e  C r i m i n a l  J u s t i c e  P l a n n e r  

( P l a n n i n g ,  P a r t  3 )

P l a n n i n g  i c r  C i t y  6 B u s h  P o l i c e  O f f i c e r  

T r a i n i n gM a g i s t r a t e  S e m i n a r  0 T r a i n i n g  C o n f e r e n c e  
B e t h e l  J a i l  C o n s t r u c t i o n  ( P a r t  E)
A n n e t t e  I s l a n d  R e s e r v a t i o n  L a w

E n f o r c e m e n t  P r o g r a m  ( D i s c r e t i o n a r y )
TOT AL

V i l l a g e  P o l i c e  T r a i n i n g  
B e t h e l  P o l i c e  I d e n t i f i c a t i o n  S y s t e m  
A l a s k a  P u b l i c  D e f e n d e r  P a r a l e g a l  I n t e r n  
C o r r e c t i o n s  J a i l  S t a n d a r d s  S- A s s i s t a n c e  
B e t h e l  T e e n  C e n t e r  
N a t i v e  V i l l a g e  I n  t e :
P o l i c e  C o m m u n i c a t i o n s  S y s t e m  d E q u i p m e n t

T O T A L

I n t e r n  ( D i s c r e t i o n a r y )

K o t z e b u e  J a i l  P l a n n i n g  
B a r r o w  J a i l  P l a n n i n g
Eicon a k  C r i m i n a l  J u s t i n e  F a c i l i t y  ( D i s c . )  
S t .  M a r y ’ s C r i m i n a l  J u s t i c e  F a c .  ( . D i s c . )  
K i a n a  C r i m i n a l  J u s t i c e  F a c i l i t y  ( D i s c . )  
V i l l a g e  P o l i c e  T r a i n i n g  ( D i s c r e t i o n a r y )  
M c L l a k a t i . .  C - v . w a c t i o r . t l  F a c i l i t y  ( D i s c . )  
S e l e v i n  C r i m . n t l  J u s t i c e  F a c i l i t y  ( D i s c . )

TOTAL

\
G R A N D  T O T A L ____________________

$ 3 , 6 6 0  
1 3 , 5 3 4  

$ 1 7 , 2 4 4

$ 5 5 , 2 3 1  

2/. , 2 2 6  

2  , 9 0 4  

2  , 1 2 5

2 5  , 0 0 0

2  , 2 6 6  

3 1 , 5 6 9  

5 0 , 0 0 0

1 7 , 4 9 0  

$ 2 1 0 , 6 1 1

$ 6 7 , 6 1 9  

6 0 9  

4 , 0 0 0  
3 2  , 0 7 2  

1 5  , 0 0 0  

3 , 3 2 7  

9  . 5 " 0  

$ 1 3 2 , 6 3 7

$ 1 4 , 5 9 0  

1 0 , C I O
3 2 , 2 2 3  

3 3 , 3 3 4  

3 3 , 3 3 2  
5 3 , 5 4 0  

7 9  , 9 4 0  

2 3 . 33 4 

$  2  9 1  , 4  0  4

-0-

$6 52 . 0 0  6

A C T I O N  $ 3 2 9 , 4 5 5

D I S C R E T I O N A R Y  $ 3 2 2 , 6 4 1



The. p u r p o s e  o f  t h i s  a c t  i s  t o  p r o v i d e  l o c a l  f o r u m s  f o r  t h e  c o n ­

c i l i a t i o n  o f  p e t t y  c r i m i n a l  a n d  c i v i l  c o m p l a i n t s  i n  v i l l a g e s  a n d  c i t i e s  

o f  l e s s  t h a n  o n e  t h o u s a n d  p e r s o n s  a c c o r d i n g  t o  t h e  1 9 7 2  c e n s u s  w h e r e  n o  

d i s t r i c t  c o u r t  i s  p r e s e n t l y  s i t t i n g  o r  i s  l o c a t e d  w i t h i n  a  d i s t a n c e  

o f  t h i r t y  m i l e s .

T h e  c o n c i l i a t i o n  b o a r d  m a y :

1 .  c o n c i l i a t e  p e t t y  c r i m i n a l  o f f e n s e s  w i t h i n  t h e  t e r m s  o f  

A S  1 2 . 4 5 . 1 2 0  a n d  1 2 . 4 5 . 1 3 0 .

2. h a n d l e  c i v i l  m a t t e r s  o f  l e s s  t h a n  $ 5 0 0  i n  c l a i m e d  d a m a g e s .

3 .  h a n d l e  i n f o r m a l  d i s p o s i t i o n  o f  c o m p l a i n t s  a g a i n s t  j u v e n i l e s .

T h e  c o n c i l i a t i o n  b o a r d  s h a l l  h a v e  c o m p e t e n c e  o v e r  a n y  m a t t e r  w h e r e

a  s t a t e  m a g i s t r a t e  h a s  j u r i s d i c t i o n  t o  h e a r  t h e  c a s e .

T h e r e  s h a l l  b e  n o t  l e s s  t h a n  f o u r  o r  m o r e  t h a n  s i x  m e m b e r s  o f

t h e  c o n c i l i a t i o n  b o a r d .  E a c h  s h a l l  b e  f u l l t i m e  r e s i d e n t s  o f  t h e  v i l l a g e

f o r  not l e s s  than one y e a r .  One member s h a l l  be appoi nt ed a s  s e c r e t a r y .
H e  s h a l l  s u m m a r i z e  e a c h ,  p r o c e e d i n g ,  i n c l u d i n g  n a m e s  o f  p e r s o n s  w h o  b r i n g

i n f o r m a t i o n  t o  t h e  c o u n c i l ,  t h e  n a t u r e  o f  t h e  p r o b l e m ,  a n d  t h e  c o m p r o m i s e

r e a c h e d  b y  t h e  p a r t i e s .

C o p i e s  o f  t h e  c o m p r o m i s e  s h a l l  b e  t r a n s m i t t e d  t o  t h e  n e a r e s t  j u d g e

f o r  r e v i e w  a n d  a p p r o v a l .  <, T h e  b o a r d  s h a l l  h o l d  o n e  c o p y  o f  t h e  c o m p r o m i s e .

E a c h  p a r t y  s h a l l  h o l d  a  c o p y  o f  t h e  c o m p r o m i s e ,

%
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I f  t h e  c o m p r o m i s e  i s  n o t  f o l l o w e d ,  a n y  a g g r i e v e d  p a r t y  s h a l l  h a v e  

l e a v e  t o  f i l e  a  c i v i l  a c t i o n  o r  p r i v a t e  c r i m i n a l  c o m p l a i n t  w i t h i n  

s i x t y  d a y s .

T h e  b o a r d  w i l l  i n q u i r e  w i t h i n  t w e n t y  d a y s  a s  t o  w h e t h e r  t h e  c o m ­

p r o m i s e  h a s  b e e n  m e t  b y  t h e  p a r t i e s  a n d  w i l l  h a v e  t h e  p o w e r  t o  r e c a l l  

t h e  p a r t i e s  f o r  s u c h  i n q u i r y .  T h e  b o a r d  s h a l l  n o t i f y  l o c a l  p o l i c e  a g e n t s ,  

t h e  m a g i s t r a t e  a n d  t h e  d i s t r i c t  c o u r t  w h e r e  a  c o m p r o m i s e  h a s  n o t  b e e n  

e f f e c t e d .
%

M e m b e r s  o f  t h e  b o a r d

M e m b e r s  o f  t h e  b o a r d  s h a l l  b e  p a r t - t i m e  e m p l o y e e s  o f  t h e  c o u r t

s y s t e m  a n d  p a i d  a t  a  sura o f  $ 1 0  p e r  m e e t i n g .  T h e  b o a r d  s h a l l  k e e p  

m i n u t e s .  S e s s i o n s  o f  t h e  b o a r d  s h a l l  b e  p r i v a t e  a t  t h e  r e q u e s t  o f  o n e  

o f  t h e  p a r t i e s .

T h r e e  o f  t h e  s i x  m e m b e r s  o f  t h e  c o n c i l i a t i o n  b o a r d  s h a l l  b e  f e m a l e  

a n d  t h r e e  s h a l l  b e  m a l e .  T w o  s h a l l  b e  t w e n t y - f i v e  y e a r s  o l d  o r  y o u n g e r ,  

t w o  s h a l l  b e  t w e n t y - s i x  t o  f i f t y  y e a r s  o f  a g e ,  a n d  t w o  m e m b e r s  s h a l l  b e  

o v e r  f i f t y  y e a r s  o f  a g e .

I f  o n e - t h i r d  o f  t h e  e l e c t o r a t e  o f  a  v i l l a g e  o r  m u n i c i p a l i t y  s p e a k  

a  n o n - E n g l i s h  l a n g u a g e  i n  o r d i n a r y  s o c i a l  i n t e r c o u r s e  w i t h i n  t h e  v i l l a g e  

o r  m u n i c i p a l i t y ,  t h e n  a t  l e a s t  t h r e e  m e m b e r s  o f  t h e  c o n c i l i a t i o n  b o a r d  

s h a l l  b e  c o n v e r s a n t  i n  t h a t  l a n g u a g e .

No m e m b e r  o f  t h e  c o n c i l i a t i o n  b o a r d  s h a l l  h o l d  a n y  o t h e r  j o b  d i r e c t l y

r e l a t e d  t o  t h e  m a k i n g ,  e n f o r c e m e n t ,  o r  a d j u d i c a t i o n  o f  l a w  i n  t h e  v i l l a g e

o r  m u n i c i p a l i t y  w h i l e  h e  i s  a  m e m b e r  o f  t h e  c o n c i l i a t i o n  b o a r d .



i r

E a c h  p a r t y  t o  t h e  d i s p u t e  m a y  s u b m i t  o r a l  o r  w r i t t e n  i n f o r m a t i o n  o n  

h i s  b e h a l f  a n d  r e q u e s t  t h e  p r e s e n c e  o f  a n y  o t h e r  m e m b e r  o f  t h e  v i l l a g e .

H e  m a y  v i e w  o r  l i s t e n  t o  i n f o r m a t i o n  p r e s e n t e d  b y  t h e  o t h e r  p a r t y  t o  t h e  

d i s p u t e ,  B o a r d  m e m b e r s  m a y  ask. q u e s t i o n s .  P a r t i e s  m a y  a s k  q u e s t i o n s ,

A t  t h e  c o n c l u s i o n  o f  t e s t i m o n y ,  t h e  b o a r d  s h a l l  o f f e r  i t s  s u g g e s t i o n

a s  t o  a  c o m p r o m i s e  a f t e r  p r i v a t e l y  c o n f e r r i n g .  E a c h  p a r t y  s h a l l  s u g g e s t

m o d i f i c a t i o n s .  P a r t i e s  m a y  c o n f e r  p r i v a t e l y .  T h e  s e c r e t a r y  s h a l l  w r i t e  

d o w n  t h e  f i n a l  c o m p r o m i s e .  E a c h  p a r t y  a n d  b o a r d  m e m b e r  s h a l l  s i g n  t h e  

c o m p r o m i s e .

T h e  b o a r d  m a y  s u g g e s t  viork. o r  f i n e s  p a i d  t o  t h i r d  p a r t i e s  a s  w e l l

a s  a c t s  o f  r e m u n e r a t i o n  b e t w e e n  t h e  p a r t i e s  a s  e l e m e n t s  o f  t h e  c o m p r o m i s e .

P a r t i c i p a t i o n  i n  c o n c i l i a t i o n  i s  d i s c r e t i o n a r y  f o r  e a c h  o f  t h e  

p a r t i e s .  C a s e s  m a y  b e  r e f e r r e d  b y  t h e  c o u r t ,  p o l i c e ,  a t t o r n e y s ,  o r  o t h e r  

p e r s o n s .  R e f o r e s t s  s h a l l  b e  n o t i f i e d  o f  t h e  r e s u l t a n t  c o m p r o m i s e  o r  t h e  

f a i l u r e  t o  a c h i e v e  a  c o m p r o m i s e .

P r o c e d u r e

*



P A R A L E G A L S  I N T H E  B U S H

S t e p h e n  C o n n *  a n d  Arthur Hi p p l e r f  
I n t r o d u c t io n

Paralegalism , th a t is. the assum ption by  lay  persons of roles 
norm ally ascribed to professionally trained persons within the jus­
tice system , has from  the inception of American sovereignty over 
th e  te rrito ry  been the driving force of A laska bush justice for 
ru ra l natives.1 U nited States Commissioners who were not 
atto rneys, m issionaries, school teachers, ship captains, and others 
were empowered to take or took for themselves the roles of law giver, 
law enforcer and law adjudicator.'*

Since statehood when troopers, judges and attorneys began to 
offer an  occasional presence in the remote villages, expediency 
and  common sense tended to encourage the continued legal com­
m unication and resolution of disputes by residents of the village, 
specifically by village chiefs in Indian  groups and village council 
mem bers among both Indians and Eskim os.3 W hile lawyers and

* B.A., Colgate University, 1964: Columbin School of International
Affairs, 1968; Doctor Juris, Columbia Law School, 1968. Member State Bar 
Associations of New York and New Mexico; Associate Professor of Law, Institute of 
Social, Kconomic and Government Research, University ol Alaska, Fairbanks.

t  B A , University of California, Berkeley, 190.1; Ph.D., University of California, 
Berkeley, 1968. Associate Professor of Anthropology, Institute of Social, Economic 
and Government Research, University of Alaska, Fairbanks.

1 "More than 70 |>crccnt of Alaska’s Natives (about 37,000 persons) live in 
178 villages and towns that are predominantly native . . . throughout the half­
million square miles of the state—an area greater than the combined areas of thr
19 most eastern states of the United Stales . . . .  None of these is an urban place. 
Half of these places have a population of 155 person or less." Federal Field Comm, 
for Dev. Planning in Alaska, Alaska Natives and the Land 6 (1968). “Although 
rural crime is not being accurately mcusuicd, estimates indicate that as many as 70 
to 25% of Alaska’s Part 1 crimes occur in the slate’s bush area. Furthermore, 32% 
of Alaska’s offenders nrc of native decent, and most of these individuals are originally 
from the bush." Carroll L. SwnrU, Bush Criminal Justice, July 17, 197.1 (unpublished 
memorandum to Lauris S. Parker, Executive Director, Criminal Justice Planning 
Agency, Office of the Governor, on lilc in the agency, Juneau).

3 M. Crane, Governance For Alaska: Some Aspects of Representation 154-56, 
206-11 (1957) (unpublished doctoral dissertation in University of Alaska Library, 
Fairbanks); D. J i .k n t s s , E s k i m o  Administration pi. 1 (1962).

In 1908 the Commissioner of Education for the territory recommended that 
tcnchcrs in villages Ire endowed with the formal legal authority of United States 
Commissioners or United States Marshak because: "Tire natives have learned the 
limitations of authority of the school teachers and of the native policemen. They 
arc not inclined to lead a hygrnic life and they will not unless comjrelled to do so. 
Nevertheless cvrry native has great respect for any governmental authority that can 
maintain itself. It will not be difficult to establish better sanitary conditions when 
they know they will be punished for nonfullfillmcnt of requirements." 1910 BukcAU 
o r Education Ann. R n \ 1042.

s A. Hippier & S. Conn, Athabascan Law Ways and Their Relationship to 
Contemporary Problems of "Bush Justice," August 1972, (located at L diversity of 
Alaska, Fairbanks); A. Hippier & S. Conn, Northern Eskimo Law Ways and Their

85



u "  ■ • . ■"??

1 t*hM

'

86 UCLA— ALASKA LAW  REVIEW [Vol. 3:85

ju rists  throughout the nation have defined new roles for paralegals 
because of their increasing w orkloads,4 the use of paralegals in 
A laska did not come about due to the attorneys’ desire to  reduce 
their onerous professional obligations. I t  is instead the absence of 
accessible legal professionals in A laska’s rural areas which has re­
sulted in a  large portion of the s ta te’s justice system  being com­
posed of village-based, resident paralegals. Today  these paralegals 
convey legal inform ation, in terpret law and facts, and even decide 
or weigh legal issues in the resolution of disputes.

T he policy question th a t professionals in the A laska justice 
system  today confront is not whether or not to em ploy paralegals 
in ru ral Alaska, but how to enhance the professional’s capacity  to 
serve potential clients. Im proved coordination with paralegals al­
ready at work and the development of a  new group of specially 
trained paralegals could m ake much needed legal inform ation 
accessible to ru ral Alaskans.

Presently , access to  the courts and to legal professionals is 
lim ited because attorneys are concentrated in urban areas and in 
predom inately non-native com m unities.5 This has left a vacuum  
which has been filled by paralegals and paralegal institutions. These 
paralegals, whether acting formally as b n itcd  States Commissioners 
or m agistrates or inform ally as village council mem bers, proffer 
to  rural natives a process of justice th a t is distinctly non-adversarial. 
T hey  have often in terpreted  and enforced law in one step, T heir 
influence upon the shared com m unity perception of the legal pro­
cess has been immense and little affected by court decisions tha t 
have attem pted to extend into villages the Anglo-American ju ry  
system  and representation by attorneys to prospective clients.® I t

Relationship lo Contemporary Problem* o( "Hush lustier," June 197J (located nl 
University of Alaska, Fairbanks) (hereinafter cited as flush Justice lteports].

* "Caught at the crossroads of chronic caseloads and cost crunches, poverty 
lawyer* anil Wealthy attorneys alike have a hourricn duly to rc-cxurninc their 
traditional functions. In the critical self-appraisal they shall discover that many 
of their jealously guarded tasks enn I* |ierformed equally well by non-lawyer legal 
assistants." M. Arier, .1 IIriff Guide to the Training and Drplnyment c f Parnprofes- 
ilonals, 5 ( ‘ L i.ARiNcnm 'st; Rr.v. I (1971). See also Silver, The Imminent Failure of 
Legal Services for the Poor: Why and llcw  to Limit Caseload, 46 J. UnuA.v 1.. 217 
(1908); AHA S irc u i C o M M im r . o n  L e g a l A s s im a n is , T h e  U i i i i / a t i o n  or L e g a l 
A sm s ta n is  iiv  L aw  F irm s  in  Tiir. U n h i d  S t a t e s :  I . i i ie r a t in o  t h e  L a w v e r  (Pre­
liminary Draft 1971).

6 Presently there are 5.10 members of the Alaska state bar. Ninety-three arc 
located In Juneau, Sitka, Haines and Ketchikan, 357 in Anchorage, Ken.-d, Homer 
and Palmer (approximately 350 of these in Anchorage), seventy-two in Fairbanks 
and right in Nome, Telephone conversation with the secretary to the executive 
diirctor, Alaska liar Association, October I, 1973. Three attorneys reside in Rrthrl on 
contracts with Alaska State Public Defender Agency and Alaska I-egal Services, Inc.

« Alexander v. City of Anchorage, 490 P.2d 10 (Alaska 1971) (representation 
oflered indigent* where conviction may result in jail or loss of valuable licence or 
fine so heavy as to indicate criminality). On the guarantee to defendants from the 
hush of fellow villagers on juries, see also Alvarado v. State, 486 P.2d 891 (Alaska

1973]
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.«ls m ust be concluded th a t because atto rneys are and will continue to
in be inaccessible to  village com m unities on a  daily  basis, the decisions

uce they  would be called upon to m ake in  an urban  setting  are being
of m ade and will continue to be m ade in the bush by  paralegals who

re- have had little o r no form al legal train ing and under circum stances
•m* which render review b y  professionals impossible. Therefore, the
>'als shape of the justice system  in ru ra l villages and the roles of para-
ide legals in the villages a re  inseparable issues.

lice I .  P aralegalism  in  A laska
;als

to Paralegals presently  a t work in A laska’s villages include village
a j. council m em bers, lay  m agistrates, village constables, correctional

j]|y aides, welfare fee agents and food s ta r  p  agents. Each of these in-
ion dividuals m akes crucial legal judgm ents th a t are often technically

outside of his scope of train ing  or jurisdiction b u t th a t arc critical
to the continuing com m unication and application of law in the
villages.

A. The Village Council as a Legal Forum

i is 
I in 
urn 
icse
ters T he village council has emerged as a  local forum for dispute
ffcr 'ty le  had its antecedent, especially in southwest A laska, in the lec-
ial. „urcs to offenders delivered in the K ashim , tha t traditional meeting
leir and social cen te r.7 E arly  teacher-m issionarics who were attem pting
>ro- __________________________________________________________________
Jlfl#

1971). Alvarado's promised effect of more jury trials in the hush has been vitiated by 
ury plea bargaining and by Alaska Rules of Court Procedure and Administration
i i .  18.1 (a)(A ), (c) (1973). The practical *ffect of this rule has been to give the

administrative director the power to reco-nmend tli.il trials not be held in villages
_ because of the absence of adequate public facilities. A recent decision by the slate

supreme court puts in question the capacity of most small villages to contract with 
d at the state to provide enforcement by the courts of local ordinances. It interprets

broadly the “judicial services’’ that must lie subsidized locally. .See State v. City of 
■'erlv Anchorage, — l*,2d — (Alaska 1973, Opinion No. 932, September 12, 1973). Circuit
their riding by the district attorney, public defender and district or superior court judge
"any h o not brought trials to the villages. Instead, operating under extraordinary pressuies
legal of time and money (with a chartered plane often waiting their departure in smaller
o/ej- villages), they engage In plea bargaining thnt usually disposes of the entire docket of
e of felonies without trials In the superior courts or further incarceration for the defen-
217 dant. This process bnfilcs village constables and other complaining witnesses who may

teal have been brought into u nearby village to testify against their fellow-resident as well
Prc- as villagers summoned for jury duty or those who visit the court to observe the ad­

versary process for the first lime.
•1re 7. “Resides being a communit) center in which fctrs and dances were held and

limcr guests were entertained, it was the scat of government, the juveniles ns well as
'Vi supreme court, the source of news, the bachelor’s club and the school of law and
I f industry . . . .  If boys were unruly, disres|>ectful or antagonistic, its venerable body

®n took it into their hands to correct the offenders. The culprits would be placed in the
center of tlie g ro u p , and the lecture they would receive from all sides approximated 

; ,on the 'third degree’ in severity, for it would be kept up until the guilty ones turned red
f  ®r and hung their heads in shame or broke down and wept. This punishment was
. '*•* | usually sufficient. It was meted out to boys, girls, men and women alike. If the

** drilling had no cffrct the offender might be banished from the village and should the
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to “civilize” such com m unities did not a ttem p t to  reinforce the 
K ashim  as a  legal institu tion, in  large p a r t because few understood it 
to be one. Instead , th ey  tended to ridicule .it8 while offering villages 
a  council form at, patterned  afte r the New England town meeting, 
as a  model for local dem ocratic activ ity .0 D espite these efforts a t 
reform , the process of lecture and reconciliation th a t m arked a  dis­
tinctly  Eskim o approach to  problem  solving came to be the process 
of justice before the council. T he village councils thus becam e the 
quasi-legislative and judicial bodies in the Alaskan bush.

Successful councils were m arked by  sim ilar characteristics 
throughout A laska’s bush. T h ey  tended to em ploy conciliation 
between offenders and  victims. T h ey  did not distinguish between 
crim inal and civil offenses. Although th e ir investigations were 
thorough, they  sought to establish evidentiary  guilt only when they 
decided to  refer the m atter to  outside agents of territo ria l o r s ta te  
law.

Councils looked to  outside au tho rity  for reinforcem ent of 
their jurisdiction and employed th a t authority  as a second or even 
third tier of the local justice system .10 However, th is use of outside 
au thority  as a  th rea t did no t m ean th a t the adversary  system  or 
substantive state  or territo ria l law was applied b y  the council. O ut­
side authorities were notified when the council could not resolve the 
dispute in order th a t  the offender be removed from the village. 
However, the removal of the offender and the subsequent court p ro­
ceedings and correctional disposition had little or no substantive 
im pact on council procedures in the villagers’ eyes. T he offender 
was removed, kept aw ay for awhile, and then allowed to  return.

crime be of sufficient gravity, the death penalty would be pronounced I” Kcithnn & 
Horah, An Outpost oj Civilization in the Artir, Travel Magazine, Aug. 1927, a t 14.

8 "In the kosgas at Cape I’rincc o ' ’.Vales and Diomede Islands countless valu­
able hours are wasted in drumming and howling just as the Ipanese people did 
hundreds of years ago when almost every people In the world were wild . . . .  
11.little school hoys arc allowed lo spend their sleeping time in the kosgas so that 
when they cmnc to school they are too sleepy to learn anything. The school children 
outside are never allowed to visit dance houses. If they go their parents are 
punished . . . I.ong ago the Shismarcf people decided that a dancing kosga was a 
bad thing for them ind their children so they did a wise thing and used their kosga 
for firewood." Ookp:k, Kosga House Dancing, Tnr. Eskimo, June 1917, nt 4.

* "The village council is fining owner: of lorse docs one sack of coal each. Those 
who fail to clean up their yards arc similarly fined. The coal is sold in summer and 
the proceeds used for buying lumber for coffins. This council Is solving many village 
problems and shows bow self-government improves n community." Waiituiright, 
Tnr. Eskimo, July 1917, at 10.

to Hush Justice Reports (1973), sufira note 3, at 34-44. In Ure village of Wain- 
wright during the 1940's, a council o’" elders of the Presbyterian chvrch lectured 
offenders who were church members. When it could not satisfactorily reform the 
offender or conciliate a dispute, it sent the case to the village council. If the council’s 
authoritative intervention did not succeed, the United States Commissioner in the 
vil'age was notified. The commissioner handled the case informally if he could, but 
he could also notify the U.S. Marshal or district attorney in Nome in more serious 
cases. The council could bypass the commissioner and notify outsiders as well.
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T h e  th ru s t of the  council’s procedure was directed  a t obtaining 
sym bolic or m aterial contrition  from  the offender because this was 
the  desired goal of bo th  the paralegals and the village society.11

Offenses regularly  resolved by  the council included p rivate  in ­
juries to  persons and p roperty , slander, gam bling and riotous public 
ac ts  com m itted while drunk. Cases sent ou t usually  involved more 
violent ac ts com m itted by repeatedly  violent persons such as rape 
and brandishing firearm s while drunk .

T h e  disposition of disputes by  village councils has been en­
couraged by  police agencies, local judges and, later, by  d istrict 
a tto rneys with little  or no inquiry  into the councils’ technical or 
even C onstitutional p roprie ty . As a  recent d istrict a tto rney  for the 
fourth  judicial d istric t explained it:

We fully recognize that such local rules of many of the 
villages are technically defective for want of authority in the 
village council to pass and enforce ordinances or because of 
conflicts with state law. Further, one could formulate constitu­
tional abjections to their content as well as to their enforce­
ment and adjudication by the same body which enacted them, 
the village council. However, the position of the State Troopers 
as far as I have observed it, and the position of this office as well 
as of judges and magistrates concerned in administering justice 
in the villages, has been to encourage the village authorities to 
manage the smaller criminal affairs of their own communities 
as much as possible without resort to the formalities of state 
law. The beneficent effects of such indigenous forms of justice 
are observable in the communities in which they prevail.

This local administration of justice in terms which are 
understood and readily acquiesced in by the persons concerned 
is probably of ancient origin. Those who arc aware of its opera­
tion would undoubtedly hope that it will not be stifled in the 
attem pt to bring about improvements in our own criminal law 
system.13
T h e professional’s response to the village council’s role in dis­

pute resolution was determ ined by  logistics as well as by  theory. 
H is justice system  sim ply could not reach villages w ith problems 
w ith the kind of reliable frequency necessaty to  m aintain its own 
credibility. A -ingle state  trooper in Bethel in the early  1960’s was

11 Fines were employed as a means to indicate to outside police and judges that
the council had taken action. However, because the fines were often in kind contri­
butions to the village and often announced to give force to a lecture but not collected, 
the impersonal effect of court-imposed punishment was avoided.

13 Letter from Stephen Cooper, district attorney, fourth judicial district, to 
Robert Arnold, Feb. 2, 1971 (on file, Institute of Social Economic and Government 
Research, Fairbanks).
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allocated to  serve over fifty villages widely dispersed over 90,000 
square miles of often inaccessible islands, rivers and tundra. Even 
a fte r two additional troopers had been added, the physical im m en­
sity  of southw estern A laska was not appreciably better managed.

B. State Magistrates

In  village Alaska the in troduction in the early  1960’s of 
m agistrates as lay judges of lim ited civil and crim inal ju risd iction13 
dictated  a  .fiiift in paralcgalism  from  a  technically inform al to  a 
technically formal process. T oday  tw enty-three of fifty-five m agi­
stra tes arc  A laska natives.14 As recognized officers of the d istrict 
court, technically they  have supplanted village councils as ad judica­
tors in com m unities where they reside. However, this introduction of 
formal au tho rity  over petty  m isdem eanors md small civil claims 
has not m eant tha t all disputes taken  before the councils find their 
way to m agistrate’s court. T he most im portant reason for this is th a t 
since there arc no a tto rneys to d irect civil com plaints and to defend 
crim inal charges, the new, magistrate.-led, adversary  system  
flounders. A laska Legal Services (the m ajor source of civil legal 
assistance in the bush) does not usually attem pt to represent clients 
in the village in petty  civil d isputes.10 And unless the state  public 
defender is present in the village, defendants in crim inal actions 
usually do not request him .10

Because their training has been lim ited, sentencing m agistrates 
often feel constrained by the penalties stipulated in crim inal 
statu tes and do not apply a  process of conciliation as an alternative 
to a fine or jail te rm .17 Instead, they  sim ply find defendants guilty 
and am eliorate w hat they f,ee as arb itra rily  harsh sentences by 
suspending imposition of them. Although by sta tu te  they  are judicial 
officers, magisi .ates also function as the recipients of crim inal com ­
plaints and a c the most effective com m unicators of the com plaints 
to the state  troopers. In  this light, they are perceived as an arm  of 
law enforcem ent an d  not as an independent agent of the law who 
m ight consider anew the m erits of those com plaints.18

AS 22.IS.120 (1062).
14 Memorandum, Background on Magistrates by Judicial District, Au. t 8,

1973 (from William R. Nix, magistrate supervisor, to Arthur li . Snowden i ad­
ministrative director, Alaska court syslrm).

16 The board ot Alaska Legal Services placed a ?S0O minimum on civil disputes 
to be taken by staff attorneys. The rule is waived in matters where over-riding non­
monetary issues may be joined if the case is taken. Fee-generating cases arc referred 
to  private attorneys, interview with Kric Trelsman, deputy director, Alaska Legal 
Services, Inc., in Fairbanks, Oct. 6. 197.1.

1(1 Inexperience with the adversary system and with attorneys a bo color the 
attitudes of potential clients. See S. Conn and A. Hippier, Notes on Representation 
of Native Clients, September 7, 1972 (unpublished pa|>cr prepared for Alaska State 
Public Defender Agency).

1T Bush Justice Reports (1973), supra note 3, at 47.
H  Id.
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Ironically , native m agistrates perform  best as parajudges by  
operating outside their formal roles as they p rivate ly  attem pt to 
seek inform al solutions to potential civil and crim inal com plaints. 
T hey  often encourage o 'h e r resident paralegals, such as the con­
stables or the council, to  conciliate m atters th a t they  feel do not 
deserve formal a rres t and predictable sentence oy  the court.

C. Village Constable

N ative  police have been em ployed in villages from the inception 
of white contact with northern  Eskim o com m unities.19 However, 
these police were usually employed as agents of the council and not 
as agents of the territo ria l and state  police. T hey  were charged w ith 
enforcem ent of council-made ruies. Constables brought offenders 
and witnesses to  the council meetings or conducted investigations 
for the council b u t did  not conduct independent investigations tha t 
led to  formal a rre s t.20

T he developm ent of a  village constable tra in ing  program  for 
southw est A laska by the D epartm ent of Public Safety in 1971 repre­
sented a  significant reallocation of responsibility am ong paralegals 
in  the bush .21 A lthough constables were trained  to  investigate all 
offenses w ith the council and were under d irect supervision by state  
troopers, the im pact of the program  has been to place personal 
au th o rity  in village constables to act as case resolvers as well as 
case investigators. In  some villages, the council rejected this new 
sta te  of affairs. However, w hat has emerged in o ther villages has 
been a  distinctly  diminished role for councils and a clearer line of 
au tho rity  and com m unication between constables and troopers who 
visit the village to review their work and to  remove some of their 
cases for prosecution. P relim inary statistics on the resolution of 
cases subm itted to troopers and to the state  crim inal justice 
planning agency indicate th a t  in the villages affected, constables 
along with councils or m agistrates have emerged as local concilia­
to rs.22 T he long-range effect has been to weaken both the decision 
m aking au tho rity  of village councils and their leverage over which 
cases were capable of conciliation and which deserved removal from 
the village.

“The mission is under many obligations to Capt. llcaly of the ‘Hear’ for 
bringing up our coal and supplies last year, nnd appointing ten Pskimo police to 
take charge of drunken natives who might lie inclined to Ik- disorderly." W. I.opp, 
A Year Alone in Alaska, 40 American Missionary 386, 391 (1893).

20 Hush Justice Report (1973), supra note 3 at 34.
21 Criminal J ustice Planning Agincy, Alaska Criminal J ustice Plan 31-32 

(1972).
32 .During a six months' period in 1972 village constables resolved 139 ciimes, 

councils resolved 151, and 135 crimes resulted in court action in the village or in 
outside courts. Village Police Training, 1972 Annual Report 1 (unpublished report 
on file at the Criminal Justice Planning Agency, Juneau).
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D . Correctional Aides

In  1971 the Division of Corrections institu ted  a  program  to in­
troduce paralegals into larger bush com m unities to serve as assis­
tan ts  to probation officers. Aides were trained  to investigate the 
home background of offenders, to  research inform ation to be pu t into 
the probation officers’ reports, and to  visit clients on probation who 
had been returned to the village. T h e  program  has been under­
funded, underequipped, and beset with resignations.'-’3 Functionally, 
it has failed to develop useful ties to  the m agistrate or to the councils 
th a t might have allowed for continued work in com m unity-based 
correction by  the council. However, correctional aides as well as 
o ther paralegals a re  solicited for legal advice by m agistrates and 
councils in  nearby villages.

E . Other Village Paraprojcssionals

A survey of the present s tate  of naralegalism  in the bush must 
include those paralegals who adm inister the welfare program  in 
the villages. T he D epartm ent of H ealth  and Social Services employs 
over 200 fee agents to take applications and to relay inform ation to 
d istric t officers." T he s ta te ’s food stam p program  also employs 200 
agents from nominees suggested by village councils.25 In  its adm ini­
stration of a general assistance program  in native villages, the 
B ureau of Indian Affairs uses several adm inistrative approaches 
which place legal decisions regarding need in the hands of lay 
persons.20 N o cadre of legal advocates or atto rneys are available 
in the villages to question professional or paraprofcssional deter­
minations regarding in terpretations of the complex guidelines for 
welfare.

F . The Paralegals as Ombudsmen

T he presiding district court judge of the fourth judicial d istrict 
has described the overriding im portance of the m agistrate as a para­
legal:

23 Aides are located in Nome, Kotzebue, Barrow and Bethel. Their title had 
been changed lo Program Service Aides. E. Pierson, Aides Program Special KcporL 
and Evaluation (unpublished and undated report on file in the Division of Cor­
rections, Juneau).

• { Telephone interview with Bay Pagcnkopf, Program Administrator of Div. 
of Family and Children Services, Dept, of Health and Social Services, in Juneau, Oct. 
1, 197.1. The welfare fee a pent propram was terminated in 1969 but has been rcin- 
stituted in 197.1. Srt alto Alaska Division o r P iratic  W t tm i .  Stavp Manual { 333.12
(1970).

‘*5 Interview with Ray Pagcnkopf, Dept, of Health and Social Services, in 
Fairbanks, Oct. 1, 1973.

-u For r'(ample, general assistance is administered through the Fairbanks regional 
office of thr Bureau of Indian Affairs in three ways. Assistance is rhanneled through 
a village advisory council in thirty Northern villages Five village councils have 
contracts to Issue assistance. Seven villages deal directly with the regional office. 
Interview with Robert Elliot, Bureau of Indian Affairs, in Fairbanks, Oct. 1, 1973.
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The magistrate until the recent past (if not still) has 
frequently been the only state official in many of the smaller 
cities and villages. Therefore he or she is lhe person to whom 
the local residents go for almost any assistance from the cradle 
to the grave, which automatically makes the magistrate the 
unofficial peacemaker for the community.27

Y et o ther observers have rem arked th a t in fact each paralegal who 
acts for a  s la te  agency, be he fee agent, constable or m agistrate, 
becomes an om budsm an, a  p rim ary  source of legal inform ation and 
in terp retation  for his clients in such m atters as social security  and 
unem ploym ent benefits, land claims, consum er com plaints, and 
legal docum ents m ailed to villagers th a t nam e them  in actions for 
debts, divorces, or adoptions.28 T h e  village paralegals (as well as 
tru sted  troopers and officials who visit or com m unicate w ith the 
villages) m ay be less well equipped to respond to “subm erged” 
legal issues than  to the comm onplace ones. T here  is presently  no 
paralegal who can identify  litigable issues tha t m ay have widespread 
im plications for the quality  of life of villagers.20

G. Summary

As we have indicated, paralegals have been only partially  
successful in supplying legal inform ation to  villagers. However, 
they arc the prim ary  source of this inform ation. T hey  have rarely 
defined problem s to the extent th a t atto rneys are then contacted to 
pursue them in civil litigation, nor has th a t been their purpose. 
T hey  have been more successful in diverting cases from  the legal 
process. T hey  offer au thoritative attention to m any problem s with­
out the red tape or delay concom itant in looking for the answer

s7 11. 11. Connelly, The Magistrates' Role in Alaska Past nnd Present 7 (unpub­
lished & undated paper prepared for the Magistrate Advisory Committee of the state 
supreme court).

88 D. Jones, Child 1 Vrlfare Problems in an Alaska Native Village, 143 Social 
Service Rev. 297, 302, 308 (1969). Inl.rvletv with Dorothy Jones, Professor of 
Sociology, University of Alaska in Fairbanks, Oct. 2, 1973.

In September 1973 a staff attorney of Alaska Legal Service! visited a small 
Northern Eskimo village accompanied by author Conn und discovered the following 
potentially litigable issues: (1) a contract dispute between the village and the state 
over maintenance of the local airport runway; (2) a contract dispute between 
twenty-five residents arid the state housing utithorlly over the authority's failure to 
define in contracts of purchnsc the dollar value of "sweat equity" or the final pur­
chase price of houses constructed in the village; (3) n furUier possible statutory
violation by the agency due to its failure to consider utility costs in formulating 
monthly house payments; (4) an attempt by a subcontractor of the Environmental 
Protection Agency to have village council settle a conlratlural claim with tie
council for services of villagers in the construction of a water plant at twenty-!.'*-*
cent* on the dollar; and (S) a dozen rejections of enrollments by the Departrmnt i t 
Interior under the Alaska Native Claims Settlement Act, 43 U.S.C. ?J IM h**
(1971). No paralegal in the village had been trained to realize the significant ol I - ‘ 
questions in carh of these matters. The council had requested the nttornry b i  o ­
physical imperfections in the houses constructed for purchase from the state *•' 
Other issues emerged only after discussion and review of the council's corrcspond< ^  • 
for the previous six months.



id rn fii ii «•*]>■ our i>mr

94 UCLA—ALASKA LAW  REVIEW [Vol. 3:85 1973]

from  an outside agency or attorney. Paradoxically , as we have 
noted, the successful conciliation of disputes w ithin the villages 
has occurred most often when paralegals perform ed outside their 
described roles or extralegally and were able to  define the shape of 
legal procedure for themselves and for their clients.

I f  the sta te’s legal com m unity is to address problem s in the bush 
through improved coordination with paralegals who can convey 
needed inform ation about the legal process and who can when 
necessary adapt the process of justice to village expectations, it  
m ust recognize the two distinct functions of paralegals in Alaska. 
T h e  first is to provide on site legal inform ation sufficient to en­
courage potential clients to m ake knowledgeable choices and, if 
necessary, to obtain professional legal assistance in the realm  of 
crim inal, civil and adm inistrative law. T he second function is to 
d ivert from the legal process local conflicts th a t a re  best resolved 
in  the village. Each function has been defined by  the particu lar 
needs, successes and failures of paralegals who have been allowed 
to  define the process of bush justice from territo ria l days to the 
present.

Paralegals will remain the prim ary source of justice for rural 
villages. Professionals m ust consider how best to  im prove their 
working relationship with them  if cases tha t require exportation arc 
to  reach the courts and if alternatives to litigation or incarceration 
for lesser m atters are to be retained.

I t  is no exaggeration to conclude tha t the rural justice system 
peopled by  paralegals in A laska is not m erely a  pale reflection of 
the law enforcem ent with judicial process found in urban areas, bu t 
is ra ther an  entirely different phenomenon. T o  view A laska’s varied 
experience with paralegals and determ ined needs for the future 
m ore sharply, the models for paraprofessionalism  developed in 
o ther places offer points of comparison and evaluation.

I I .  P a k a p r o f e s s i o n a l i s m : T h e  L a r g e r  C o n t e x t

A. Models fo r Faraprofcssional A c tiv ity

Jean  and E dgar Calm, duly credited as the conccptualists of 
the neighborhood legal services in the U nited S ta tes,30 were also 
instrum ental in introducing paralegalism  into program s th a t might 
offer models for Alaska, such as the Dixwell Legal Services Program  
which serves an urban ghetto and the N avajo  legal services pro­

so Cahn & Calin, The It’ar on Poverty: A Civilian Perspective, IS Y ale L.J. 
1317 (1964); Cahn & Cahn, What P tiu  Justice: The Civilian Perspective Revisited,
41 Notre D ame L.J. 927 (1966).

ject,
stanc
conn
assis
cultu
legal
mere
legal

tabli
lega’
cdii(
parr
lega
adn:
the
rele

B.

tior
Thi
tior
Th.
doc
Ag.
thi<
me
fro

A i
251
Zat
cite
call

Cci

res
sea
ctii
or
tnl
AtCt
Ai



[V o l. 3 :8 5 1 9 7 3 ] PARALEGALS IN  THE BUSH 95

s  we have 
.he villages 
ltside their 
he shape of

in th e  bush 
can convey 

can when 
ictations, it 
, in Alaska. 
:icnt to  cn­
ees and, if 
ic realm  of 
nction is to 
cst resolved 
e particu lar 
een allowed 
days to  the

ce for rural 
iprovc their 
lortation arc 
ncavccration

slice system  
reflection of 
m areas, bu t 
iska’s varied 
r the future 
Icvclopcd in

ITEXT

rptualists of 
.** were also 
*' that might 
•ccs Program 
services pro-

'*• Y a u  L.J. 
f* ‘H* Revisited,

ject, D inebeiina N ahiilna Be A gaditahe. Paralegals in these in­
stances were introduced to  build bridges between ghetto or Indian 
com m unities and m iddle-class atto rneys who sought to inform  and 
assist clients w ithout patronizing members of d istinctly  different 
cultural and social backgrounds. In  each project, th e  roles of para­
legals thus introduced were broadened by program  partic ipants from 
m ere interlocutors to  individuals who were themselves definers of 
legal issues, p rim ary  com m unicators of law, and dispute resolvers.31

As la ter functionally defined by  the Calms in a  proposal to es­
tablish  the nation’s first law school to “ train , certify , and place 
legal technicians in paralegal positions”32 and “ to institutionalize the 
education as an integral p a r t of law school,”33 the role-models for 
paralegals were grouped functionally  into four categories: ( 1) 
legal assistan t/legal secretary ; (2 )  lay  advocate; (3 )  law office 
adm inistrator; and (4 ) a rb itra to r, m ediator, om budsm an.34 W ith 
the exception of the law office adm instr3 tor, these role models are 
relevant to  the discussion of A laska’s rural paralegals.

B. Paraprofcssional Roles: Legal Assistant

T h e legal assistant “acts as a  contact or referral agent, recep­
tionist, interview er, investigator and in o ther auxiliary  roles.”35 
T his role has been explicitly sanctioned in  Am erican B ar Associa­
tion in terpretations of the Code of Professional Responsibility.30 
T he legal assistan t works directly  as an ad junct to  an a ttorney  and 
does no t offer legal advice. T he A laska S tate Public Defender 
Agency has employed law students and prospective law students in 
this capacity .37 T he difficulty of defining paralegals in Alaska 
m erely as lay  persons who operate from offices a t  a g reat distance 
from the village is th a t this would not offer pre lim inary  communi­

81 Dixwcll Legal Rights Ass’n, Community Workers: a Manual for Lawyers, in
A Compilation or Materials for the Legal Assistant and the Lay Advocaie
251, 262 (1971) [hereinafter cited as Dixwcll M anual]; Interview with P c ite ifn
Zab, Deputy Director of DNA legal service., on the work of lay advocates [hereinafter 
cited as Zah Interview] and Interview with Leonard B. Jimson, Tribal couit advo­
cate, in Vicente, J imson. Conn & Kei.loc, 2 Law of the People 238, 257 (I97.’)-

38 Antioch School of Law, Preliminary Program Description, The Training «jf 
Certified Legal Technicians (undated) [hereinafter cited as Antioch Program Design).

38 Id. at 1.
M Id. at 4-5.
88 Id. at 4.
88 “A lawyer can employ lay secretaries, b y  investigators, lay detectives, by 

researchers, accountants, lay scriveners, nonlawycr draftsmen or nonlawycr re­
searchers. In fact he may employ nonlawycrs to do any task for him except court.' I 
clients about law matters, engage directly in the practice of law, appear in fru-t 
or appear in formal proceedings a part of the judicial process, so long as it is h - «*'• 
takes the work and vouches for it to the client and becomes responsible to the ci : t 
ABA Opinion No. 316 (1967); ABA, Code of Professional Respossuuiiiy '  
Code op Judicial Conduct 16 (1971).

37 B. Timbers, Office of lhe Public Defender Brings New Justice lo the Buih, 1 
Alaska Bar Brief 6 (1972).
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cation w ith native people who do not recognize the possible re­
sponses available to  them  from the legal system. T he legal assistant 
would respond only as attorneys presently  respond, to  problem s of 
sufficient severity  to m erit litigation already defined in p a rt by 
client groups.

C. Paraprojcssional Roles: Lay Advocates

T he second role of paralegals is th a t of lay  advocate. As the 
Antioch proposal defines him :

This legal technician has great contact with the client 
community, acts as a community counselor, educates the disen­
franchised to their legal rights. . . .  He is informal advocate, 
counselor, investigator, researcher, sympathetic listener and 
negotiator. He enables the client community to feel less in awe 
of the system and more competent to articulate grievances, 
to seek remedies and to turn to the appropriate authorities or 
professionals for assistance where needed.38
T he lay advocate’s forte is his capacity  to  relate legal infor­

m ation to the com m unity because he is of the com m unity. I t  is no 
exaggeration to sta te  tha t the success of the N avajo  pro ject and the 
Dixwcll project has been due to  the use of resident lay  advocates 
from  the reservation or ghetto to  redefine for prospective clients 
their grievances in fashions capable of local resolution or resolution 
w ith the assistance of an a tto rney .30

Although one can conceal the true function of the lay advocate 
behind a sem antic smoke screen and term  it “com m unity educatir 
in fact his role has been to  advise potential clients th a t their lights 
have been infringed upon, to  refc 'em  to attorneys, and often to 
act a s  an advocate on their behalf.

1. T he C onstitutional Response te 7 ay Advocacy

In  three landm ark cases, the U nited States Suprem e C ourt has 
opened the way for this form of lay advocacy in Alaska. In  N A A C P  
v. D u tton , 40 the court held tha t first am endm ent rights as absorbed 
by  th e  fourteenth am endm ent, particu larly  the freedom s of speech, 
assembly, and petition, m andated a showing of compelling state  in ­
terest where the s ta te ’s statu tes on b arra try  or cham perty  and un­
authorized practice of law  functioned to proscribe lay persons’ 
capacity  to  reach their peers with inform ation regarding both
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<2 3S9 U.t 
42 Id. at 2
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shared legal com plaints and their righ t to  petition in the courts 
w ith the  help of attorneys.

B u tton  dea lt substantively  w ith  lay  advocacy on behalf of 
equal protection suits against racial discrim ination, political as well 
as legal issues of little pecuniary in terest to  the ran k  and file of the 
V irginia state  bar. However, the decision’s im pact with respect to 
lay  advocacy on behalf of p rivate  legal issues where a  lawyer would 
be m onetarily rew arded by th e  activities of collaborating lay advo­
cates was left to be clarified by two la ter cases. In  Brotherhood of 
R ailroad T n in m e n  v. V irg in ia41 a particu lar a ttorney  was the 
beneficiary of private referrals from the union. In  United M inc- 
workcrs v. Illin o is  State B a r Association42 a  salaried union attorney 
processed workm en’s com pensation claims.

Said the court in the la tte r  case:

That the states have broad power to regulate the practice 
of law is, of course, beyond question. . . . But it is equally 
apparent that broad rules framed to protect the public and to 
preserve respect for the administration of justice can in their 
actual operation significantly impair the value of assodational 
freedoms.43

T hus it was held th a t B utton  and Trainmen  were controlling, and 
that, notw ithstanding the potential for rem uneration, such advocacy 
was protected.

2. Beyond "S tirring  U p L itigation” to  R epresentation Roles

Even C ahn and Cahn could not have fully predicted the likely 
activities of a  lay  advocate in an A laskan village. At least two repre­
sentational roles m ight be considered in light of the present-day 
needs of villagers for local legal assistance. T he lay  advocate might 
question welfare and food stam p decisions m ade by other para­
legals and represent clients in fa ir hearings. He m ight advise 
arrested  residents on their legal rights and  even represent them in 
prelim inary appearances or hearings on misdemeanors before the 
local m agistrate.

I t  can be argued that each of these activities goes beyond those 
roles described in B utton , Trainmen, and United M incu'orkcrs. 
F urther, they m ay be prohibited by  A laska s ta te  statu tes which 
lim it th e  private practice of law “ to active members of the state

4> 377 U.S. 1, 12 L. Ed. 2d 89 (1964).
«  389 U.S. 217, 19 I.. Ed. 2d 426 (1969).
43 Id. at 222, 19 L. Ed. 2d at 430.
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b a r.”44 W hether or not activities of the lay advocate m ay constitu­
tionally be restricted m ay turn  upon the particu lar a rea  of the law 
in which the paralegal becomes involved.

R epresentation by a  lay advocate is specifically allowed wel­
fare recipients in fair hearings by  the federal rules which govern 
s ta te  welfare program s.45 The Suprem e C ourt has ruled th a t the 
suprem acy clause40 made federal rules overriding in a  com parable 
adm inistrative proceeding where lay representation was allowed.47 
How ever, it is likely th a t the issue of lay representation in rural 
A laska would tu rn  upon broader Constitutional issues.

T he scope of these issues is best described by the  consideration 
of the second hypothetical role for a  lay advocate, his advisem ent 
of the arrested  villager of his rights and initial representation of 
him  when he m akes crucial decisions before the m agistrate— should 
he remain silent, should he enter a guilty plea, should he have a 
tria l before the m agistrate or request a hearing before a  d istrict 
judge, or should he request an attorney?

3. A laska Villages and Prisons— An Analogy for the Lay Advocate?

In  H ackin v. Arizona,** the United States Suprem e C ourt d is­
missed an  appeal for lack of a  substantial federal question when an 
Arizonan lay advocate appealed from his conviction for unauthor­
ized practice of law. llack in  had represented a s ta te  prisoner w ith­
out charge because the state limited free representation and no 
atto rney  could be found to take on the job. However, in Johnson v. 
A vcry i0 the high court held that the state  could not prohibit the 
practice of a “prison lawyer” unless a  reasonable alternative to lay 
representation was offered where the effect of such a  prohibition 
was to abrogate the right of a  fellow prisoner to file a writ of habeas 
corpus.

T h e  m ajority  opinion in Johnson emphasized not only the sub­
stantial right involved but also the particular deficiencies inherent 
am ong this isolated group of potential prisoncr-pelitioncrs th a t m ade 
self-help an unreasonable alternative. T he m ajority  said:

In a community where illiteracy and mental deficiency is
notoriously high, it is not enough to ask a prisoner to Ire his

44 AS 0S.0S.2I0 (who may practice) and AS 08 08.230 (unlawful practice 
misdemeanor).

S tt  IV Handbook of Public Administration tec. 6200(3)(G)(2) (1967).
«  U.S. Const ait VI
<7 S|x>rry v. Florida. 373 U.S. 379, 10 L. Ed. 2d 428 (1963) (patent law).
48 389 U S. 143, 19 I.. Fd. 2d 247 (1967).
46 393 US. 48J, 21 L. Ed. 2d 718 (1969).

own
mcri

Prisons 
parative 
with the 
to defm 
Alaska

I t !  
right ft 
r e g u h i i  
be rci/l 
men an 
cision i 
and as: 
cducali 
the ab 
high ct 
well 11 
prosed 
sought 
good i 
with cl 
village 
tary  a 
before

t oII
sample
offend.
coinplt
dinlom
schoolII
sample 
inrain 
those 120 (I 12 (!•' Tl 
hipln r 
adult

Tcerate'
distiic 
With I 
pertrr 
PE( I

l
t

tarily



[Vol. 3:83» 1973] PARALEGALS IN  TH E BUSH 99

may constitu- 
rca of the law

y allowed wel- 
, which govern 
ruled th a t the 
i a comparable 
was allowed.47 

itation in rural 
ues.

ie consideration 
his advisement 

presentation of 
gistratc— should 
ould he have a 
icforc a  d istrict

t Lay Advocate?

rremc C ourt dis- 
lucstion when nn 
in for unauthor- 
tc prisoner with- 
entation and no 
cr, in Johnson v. 
not prohibit the 

alternative to lay 
ich a  prohibition 
* a writ of habeas

not only the sub- 
‘icicncics inherent 
itioncrs th a t made 
;y said:

il deficiency is 
oner to be his

i (unlawful practice a 

3)<G)(2) (196/).

61) (patent law).

own lawyer. . . . Without assistance of fellow prisoners, some
meritorious claims would never sec the light of a courtroom.00

Prisons are doubtless special environm ents. However, in a  com­
parative context of isolation, educational deprivation, inexperience 
w ith the legal system , and  absence of accessible help from attorneys 
to define and fram e issues, how different are prisons from many 
A laska villages th a t have yet to  be visited by  an a tto rn ey?01

I t  m ight be argued th a t Johnson tu rned  on an essential federal 
righ t for prisoners th a t had been effectively blocked by prison 
regulations as well as by circum stance. However, Johnson should 
be read in light of the expanded in terpretation  of Button  in Train­
men and in United M incworkers, where the court noted that its de­
cision related to interference with the freedoms of speech, petition, 
and assembly in m atters of local as well as fcdeial concern.03 If  the 
educational and physical constraints upon prisoners (and not merely 
the absence of state-furnished atto rneys as in H ackin ) gave the 
high court pause, could they balance the substantive evils tha t might 
well flow from the em ploym ent of village paralegals against the 
procedural and substantive rights lost where attorneys can be 
sought only with t lu  com bined blessing of good communications, 
good w eather, and adequate travel budgets— and then necessarily 
with delay? These handicaps to representation arc reinforced in the 
villages where a  crim inal defendant m ay or m ay not make a  volun­
ta ry  and intelligent waiver or assertion of his right to an atto: ney 
before a  lay judge.05 In  fact, the lack of p h y s ic a l; ~cess to an  a tto r­

60 Id. at 487, 21 I.. Ed. 2d at 721.
01 A comparison of the Southwestern Wade Hampton Census District and a 

sample o( offenders in Alaska prisons Is illustrative. While 16.8 percent of lhe 
offender sample had Kradualed from high srhool and an additional 10.2 percent had 
completed the General Educational Development Test to qualify for a high school 
diploma, only 8.9 percent of villager* in the censt s district had completed their high 
school education.

The median level of education for offenders was approsimately nine years. The 
sample Included juvenile offenders whose education had hern interrupted hy their 
incarceration. The median level of education of Wade Hampton adults (eaclud n« 
those 24 years or younger) was 3.1 yeais. 1970 US. Hunr.AU o r Cinsus i*U7, tV it 
120 (1971); Alaska Vocational Rehabilitation Services, A Survey of 1'ublic Offcndirs 
12 (1970).

The data indicates that members of the adult prison population may base a 
higher level of p m en t  educational competence to make legal decisions than the 
adult population of n rural region in Alaska.

The economic deprivation of this rural district at least matches that of Incar­
cerated persona. The 864 families and unrelated individuals in this thirteen \> 
district had a per capita 1970 inrome of $1,069 and median family Income of 5 ‘41 
with 66 8 percent of the families recorded below the defined poverty level ard •* '  
percent recorded at 125 percent of the poverty level. 1970 U.S. BuaMU or ( t s n *  
1*2(I)-C3 (1971).

•» 389 U.S. a t 224. 19 1.. Ed 2d at 431 (l'J67). ,
M One can ask whether any rural native defendant can knowingly and v  

tarily waive his rights before a Uy judge without access to advice by counxi or ‘
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ney to  discuss these waivers mi.ans th a t villagers m ay not em ploy 
their legal rights to obtain an a tto rney  even when they  are entitled 
to one.

D . Arb'ttrator-Mcdiator-Om budsm an: Proven A lternatives in
Alaska

T he las t relevant model is the arbitrator-m ediator-om budsm an 
to  work within w hat the C ahns term  “advocacy m echanisms.” 
W ithin  these “new” legal institutions, the paralegal interm ediary 
will “provide mediation of disputes, take com plaints and advise 
citizens . . . [and] form neighborhood advisory groups to the local 
p rosecutor’s officer . . .  .”w

Em ploym ent of the paralegal as an  in term ediary  offers perhaps 
less conflict and more historical precedent in A laska than in any 
o ther sta te . T he “ new” institutions of which the C ahns w rite have 
an older institutional base in village councils.

W hat opportunities for incorporation of the institutional 
success of the council into present-day legal procedure exist? F irst, 
the “ inform al adjustm ent” of juvenile cases prior to the filing of a  
petition has, w ith the removal of juvenile cases from lower courts, 
become a  job as yet undelegatcd but one th a t the council could im ­
plem ent so th a t village people could affect the juvenile’s fu ture and 
aid  the legal process.5*

Second, the council could regularly apply  Alaska statu tes th a t 
allow m isdem eanors w ith civil im plications to he compromised bc-

com|>ctcntly trained paralegal. Iiolli the U.S. Supreme Court and the Supreme Court 
of Alaska have aliirmed the right to "effective representation" by counsel absent 
knowing and intelligent waivers by the defendant in order lo guarantee his right 
to a fair Inaring that is not a “moikcry and farce" but a "genuine trial." See Powell 
v. Alabama, 287 U.S. 45, 77 L. Ed. 158 (1932); Escobedo v. Illinois, 378 U.S. 478, 
12 I.. Fd. 2d 977 (1963); Ingram v. Stale, 450 P.2d 161 (Alaska 1969); and Anderson 
V. State, 438 P.7d 228 (Alaska 1968).

Whether lay judg-s can comprehensively communicate legal tight;’ ot effectively 
act in criminal matters even when attorneys represent defendants is the basis of a 
challenge of the lay judge system in rural California. Amirus Argues Criminal Juris­
diction by l.ay Judges Unconstitutional, 6 CutAMNOIlOVSE Kr.v. 558 (1972). 
However, in Alaska, one could not gutnish a due process argument against waivers 
(or trials) before lay judges with the argument of amicus, National t.eg.i Aid and 
Defender Ast'n, that “the lay system is not longer justified by necessity."

61 Antioch Program Design, supra note 34, ut 5.
M A proposal to transfer jurisdiction of juveniles from the district court to 

su|>crior court pissed the legislature after succe.-sive failures in three legislative ses­
sions. AS 47.10.10 (1962). However, some distriit couit judges and magistrates con­
tinued to serve as masters under Civil Kule 53. See 1967-68 A laska Jud ic ia l 
C ouncil Rriv 45 < 1969).

Young adult advisory panels to serve as advisors to the court are already 
sanctioned by AS 47.10.075 (1962). I .ay judges have been employed in New York 
lo  conciliate disputes between juvenile offenders and adults in a prehearing diversion 
project. W. Stalsky, The Training of Community Judges: Rehabilitative Adjudica­
tion, C olusi. Suavr.v of Human K icihs Law (1973) (at press).
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tween offenders and  victim s. 0 W hile the statu tes do not encompass a!! 
village problem s th a t m ight be conciliated, they  lay the basis for a 
formalized arrangem ent between the court and the council that 
would allow the villages to  retain  decision-m aking power of ca < s 
tha t affect them  im m ediately and th a t have historically been concil­
iated by  paralegals in the  village.

T h ird , in lieu of a ttem pts by  correctional aides to introduce 
new concepts of com m unity-based rehabilitation , the council could 
be regularly  employed to  advise the m agistrate regarding ‘‘social 
facts” th a t are  relevant to  his final disposition of the case.67

E. Tra in ing fo r a New Paralcgalism: Some Suggestions

One o f the im plications of the several roles th a t relate both to 
the existing paralcgalism  and to  the new paralcgalism  that might 
be employed in A laska is th a t tra in ing  m ust be imaginative, 
thorough, and even more well grounded in village experience than 
th a t given paralegals who are prepared to work in daily  association 
with attorneys. Even a  legal assistant will m ake independent judg­
ments as he travels and investigates cases on behalf of an  attorney or 
legal agency.

Several guidelines em erge from existing program s tha t should 
focus planning for extensive paralegal education program s in 
Alaska universities.88 F irst, the paralegal’s education must match 
his job requirem ents. T ra in ing  to do in-office work will not ade­
quately educate the lay  advocate who m ust regularly confront 
problems that re late to  the law  of contracts, torts, welfare, land 
claims, or crim inal and civil procedure.

Second, the paralegals should no t be trained in anticipation 
of jobs th a t do not and are no t likely to  exist. T he villages do not 
need a  large com plem ent of legal secretaries. Potential sponsors and 
em ployers of paralegals, be they  rcgionnl corporations or public 
agencies, should be draw n cloiely into the planning and definitional 
process by  academ icians.

T h ird , the cultural and historical experience of native people 
should be intrinsically  tied to the train ing  of native paralegals who 
will com m unicate and work w ithin th a t special context. T his means

88 AS 12.45.120 and 12.45.130 (1962). For a description ot analogous r. to ir ' 
J . Koie, Arbitration at an Alternative to the Criminal Warrant, 56 Ji'D tcsrt ** 
29J (1973).

87 S. Cenn & A. Hippier, Bush Justice: Sentencing Reforms, Role for 
Council (1973) (unpublished paper prepared for the state supreme coutt)

88 See, e.g., Division of Community Services, Anchorage Community 
of the University of Alaska, Paralegal Program, Professional Traimr g t«' 
Assistants, March 10, 1972 (unpublished proposal).



th a t if law  is to be addressed in a com parative context, com parative 
w ith options th a t are cutom ary or extra-legal bu t still effective, it 
should also be taugh t in th a t context.50

COMP.

T he futm e of paralegalism  is everywhere exciting, bu t for ru ral 
A laska it offers the prom ise of effective representation and the en­
gagem ent with the legal process by those denied it.

Bu Two examples of such training materials are W. Statsky, Teaching Advocacy: 
Learner-Focused Training for Paralegals (1973), and Vicenti, J imson, Conn & 
Kelloc, supra note 31.

A t the p 
A laska,2 an a 
in ju ry  to per 
p a r ty  was in ; 
known as the 
even to  situati 
while the part 
is a  to rt syst 
accident upon 
negligent, pci 
responsibility

General ; 
is  particularly 
doctrine has 
advocated its 
th e  d u ty  of at 
concern over

1 See notes :< 
3 See, e.g., ]<■ 

Supreme Court n  
Roach case, the < 
approach. The n. 
applicable principl 

8 The doctrin 
to the English c.u 
case the plaintiff \ 
bad negligently I. 
asserting that “ I A 
made by fault of 
and ordinary caul 

* See, e g., S 
(D.C.S.C. 197’ ); 
plaintiff slipped oi 
the main entram 
plaintiff had fail.' 
tory negligence I 
seriously neglicent 
rule allowed the r 

8 See, e.g., Hi 
43 A.B.A.J. 127 
Rule and I’roccd.i 
A Reform Long ( 
Cake: No Fault 
From Contributer 
L. Rev. 135 (ly 'S  
Turk, Comparativi

•* "      ........


	HJUD8 Misc 2



