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Hon. Terry Gardiner

Alaska House of Representatives
P. 0. Box 1092

Ketchikan, Alaska

Dear Terry:

Enclosed is material regarding the immunity of
hospital review committees.

I would appreciate it very much if you would insti—
tute legislation for the purposes outlined therein.

Sincerely yours,
JERNBEBft, & TAYLOR

By
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ALASKA STATE MEDICAL ASSOCIATION

RESOLUTION No. 19-74

SUBJECT: Subpoena Immunity

SUBMITTED BY: James Wilson, M. D.

BE IT RESOLVED, to continue to ask our Legislative Committee to work
towards legislation making Hospital and Medical Society Committees’
reports immune from legal action to subpoena. This is essential if
these committees are ever to function effectively.



October 29, 1974

MEMO
To: Legislative Committee Members
From: carolyn Brown, Chairperson

Subject: Subpoena Immunity

Resolution 19-74 of the 1974 ASMA House of Delegates is attached.

As a follow up to Legislative Committee activity, attached is an excellent report
put out by the Joint Commission on Accredition of Hospitals which summarizes the

various states' legal attitude toward liability, immunity, and discoverability of
hospital and association records and committee reports. The report isquite detailed
but | thought members would like to review this in somedepth.

It may be that after the legislators get to Juneau, we can take this information and
push very hard for similar legislation in Alaska.

Minesota appears to have the broadest legislation surrounding this matter and this may
very well serve as a model for Alaska.

You may want to keep this in your files as we attempt to deal with thisthroughout
this legislative year.

That's all. Thank you very much.
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SECOND REGULAR SESSION Ch. 295

PUBLIC HEALTH- REVIEW ORGANIZATIONS
CHAPTER 295
S.F.N0.3175
fCoded in Part]

An Act relating lo health; providing lor limitations on liability of review
organizations; providing for confidentiality of records of review organ-
izations; amending Minnesota Statutes 1071, Sections 14351, Subdivision
3. and by adding a subdivision; 145.63; .and 145.64.

He If exacted bp the f.cpi.ilatitrr O/ fhe State nf MInxtextii:

Section I.  Minnesota Stillt»f& 11>7t. Section 14.'fit. I* mneudtsl hr adding
it nubdlvihioti to rend:

Hulnl. 4ii. 'eAdministrative atiiff" inennn the stnrr of n hospital nr clinic.

Piv. 2. Minnesota Stnluton 1071, Section Il.l.dl, Subdivision fi, Is amend-
cd to read:

Hnhd. o. "ftevhnv urpniii/.nlion” means 1 committee whoso inemlv-rshlp Is
limited to iimfeo-loimIH mol administrative staff, cverpt whore nthemise pro-
vided for hy .sfnte or federal law, and which is established by n hospital, hy a
clinic, hy one or more stnto or Imciil associations of professionals, hv nil organ-
ization of professional* from a pnrtlrninr nren or metllcnl Institution, hy a
hoHIth mulntcimoce iirgiinlziilinn as defined In Minnesota Statutes, Chapter
11211, hy a nonprofit health service phm ror;>oriition as defiord In Minnesota
Statutes, Chapter tfIC or by a professional Mtenilards review organization estab-
lished pursuant to 42 C.S.C.. Section 1,'120r-1 et sis| >to pather and review
Information relating to the cure and treatment of patients for the purposes
of:

(a) Evaluating and Improving the gonllty of health rnre rendered In the nren
or modlcnl Institution:

Ih> deducing morhldlty or mortality;

(cl lualiilng nud disseminating atntlatlra und iuforuintlon relative to the
treutinent and prevention of tlisenses, Iliness anil Injarles:

(til Developing anil publishing guidelines showing the norms of health enre
In the area nr medical Institution.

(e> Developing nntl publishing guidelines designed to keep within reason-
nble bountls the rust of health can’;

(f) llerlewIng the ijimllty or cost or health rnre serrlren provided to on-
rollis-i of benltti inaiotennnee organizations;

Igl Acting as a professional standards review organization piirsiiunt to 42
t'.ij.C., .Section t.T.tie-t et mi: or

ih) Kevlcwling. riding oil, or advising on eontrorersics. disputes or gorstlons
between:

(1) health Insurance carriers or hrnlth muliitcimnce organizations nud their
Insur'd* or enrolhvs;

(2) priifessloanl licensing lwmnls netlor tinder lhelr powers Including ill*-
c,Iptina(rjy, license revocation or »in|>eiision proctslurrs mid health  providers
licensed hy them when the matter Li rrfcrrul in a cmiew cunuuliov by the
prnfesslomil licensing hoard;

ft) professionals and their patlenr.s concerning diagnosis, treatment or euro,
or the charges or fis therefor;
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Ch. 29S 63th LEGISLATURE

(4) professionals nnd health Insurance carriers or health malntciiau*ee orxxa-
Jzutlon.s cuoceralng a cliurse or feu for health cure services provided to an
lwaned or enrnllee; or

(5) profesaloiiuls or their patients and the federal, .state, or local govern-
ment, or agencies thereof. .

No imrty ahull Ik*hound by a ruling of u review organization pursuant to this
clnn.sc 0o u controversy, dispute or uuestloo unless he ngm-s la advance, either
Hpwiflcuily or genernll;’, to ia* lauitul by the ruling.

SBUSCA.11RL.

Sec. :i. Minnesota Statutes 1071, 3cctlon 145fill, Is amended to read:
143.63 Limitation on liability for mombors of rsvlow organization*

No iierson who Is it mcmlior or employee of, who nets In fin advisory capacity
to or who furnishes counsel or Rervires lo, a review orgunl/.utiau hlinll bo
linbh* for damages or other relief In any action broupht by u person or por-
sons whose itcflvides have Invii or are being scrutinized or reviewed hy u re-
view arpaniiulion, by renson af the |a-i'funnuace hy him of any duty, function
or activity of such review orpuiiixntion, unless tho pcrfnrinitnee af such duty,
function or activity wun motivated by timliee toward the person Hffected
thereby. No person sIlmll lie liable far damages or other relief In any action
hy reason of the performance af him of any duly, function, or activity us a
incmlier of u review committee or by reason of any rcrnairnenilulioii or ac-
tion of the review committee when the |htsoii acts In the reasonable lielief
that bis ncrlan or reeoaaaeialallaa is warranted by fads known to him or the
review organization after reasiaaible efforts to iiseerraia (lie facts iilK»ii which
the review organization's notion or recommendation Is muilc.

See. 4. Minnesota Statutes 1071. Soetlou 145.04, Is iiliicuded to read:
145.64 Confidentiality of record* ot rsvlew organization

All datu ami Information acipilred by a review organization, In the exer-
clmj of Us duties mill functions, shall W& la>ld In cnnfldiunv, simll not be
diselostsl to anyone except to the extent necessary to carry oat am* or more
of the iuuihisin of the review nrguiiizntion, nml sIlmll tiol Is* subject to sale
| Emii nr discovery. No persnu descrilKxl in six'tinu 1kKVUI sIimll disclose vvhst
transpired at a meeting of a review oigimizuiloii except to the extent neces-
sary la curry out am* or marc of the purposes of a review arguni/ation. The
proceedings and recunla af a review unionization slmll nut 1st sidijeet to dls-
cuvery or introdaellua Into evlilenci* In uny civil tatinn ugnimtl a prufes-
slaaal arising oat nf the matter or matters which arc the subject of con-
sideratiaa hy the review iirpaulznilnti. Inforniatlon, ilm'iitilenrs nr records
otherwise available from original soum*s slmll uot be imaiaui* from discovery
or use In any civil action merely Is-cause they were presented during pro-
ceedings of a review organization, liar shall any |verson who testified Indore n
review orgonizulion or who Is u member of It he prevented from testifying
as to matters within Ids knowledge, lad a iviuiesa eaunot In*askexl about bis
testimony lveforv a review organization or opinions formed by hloi us u resale
of Its hearing*.

Approved March 27, 1971

- SECO7*
VR ok \Af
DAKOTA COOIiTY—7

An Act Misting to Qaket>
appointees to too Dakot

Approved March 27,1974.

GENEI

An Act routing to tho adr
sofa Statutes, 1973 Supt
Subdivision 1; 245A.18
tlon 32.

ity

He it enacted by the Leyu

Section 1. Minnesota St
vision t, is amended to read

245A.01 Declaration oi pot

Subdivision 1 The obje
Sections 1 to 30 ate to pn
assistance programs; to n
sistuuce pnrpohes; u> pror
prated public assistance pro
income or resources to u»
decency nnd health. *'p

It La hereby declared to
prortde for themselves, an*
the eligibility requirement*
not refuse suitable employ
general aseistuocH uod su<
subsistence reasonably cam
of such assistance and seo
in promoting tbs public hea

A principal objective la
tve to "'d those persons* w
uttiiin self-cure. To ncbi
minimum standards, of tiv
stnadunl for cukb payment-
100 percent of the actual
maximum established for t
nnd old use assistance pro
fary items, 50 percent, ol



51.

52.

53.

54.

Matchett v. IVtvay, J15 Cal.P.ptr. 31/, 320-33! (Ct. App. 1974). To assist; it in
determining whether the staff committees fir the reqgiiiced purpose of .having
the responsibility of evaluation and improvement of the quality of care rendered
in the hospital- ," the court took judicial notice of the Joint Commission®s
Standards and Guidelines (note 13 supra) describing the organization and functions
of the various committees involved.

..-[a] court must have before it facts which allow it to match the staff
committee 3 mission and functions against the specifications of the stat—
ute.... The burden of establishing entitlement bo nondisclosure rested oikh
tt&g ga)rty resisting diacovary, not the porky seeking it (Emphasis
added.

Cillman v. United States, note 36 supra.
Banks v. I.ockheed-Georgia Company, 53 F.R.D. 283, 2S5 (N.D.Ca. 1971).

See e.g., N.Y. Education Law Sec. 6900 et seq. (McKinney Supp. 1973); Pa.

Session Laws of 1974, Act No. 151; P.ev. Code of Wash. Ann. Sec. 18.88.010 et. seq.
(Supp. 1973). Nursing and other professional evaluation activities may be brought
within the ambit of nondiscovery statutes whose language cannot be stretched

to cover nonphysician review by combining alLl professional quality review activi—
ties into a joint activity under the aegis of a medicalL staff committee. Indeed,
the Joint Commission already endorses tha integration of nursing service audit

and medical audit Into a total plan of patient care audit. On this latter point,
see J. D. Porterfield, Accreditation Clinic, The Hospital Medical Staff, Sept.
1974, at 33.
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THE LIAD ILITV MYTH EXPOSED T r

HOSPITAL REV IEli ACTIVITIES POSE f:J RISK

by
Charles M. Jacobs®, J.D. and Susan Weakly

l. INTRODUCTION

There are important reasons why a hospital must be able to
demonstrate chat it takes all reasonable steps to assure that
the professional care rendered to its patients is of optimal
achievable quality: namely, to gain accreditation, to obtain
third-party reimbursement, to assure the community®s continued
support and confidence in its operations, and to use as a de—
fense in malpractice actions.

To make this demonstration requires that the hospital have on—
going programs of performance review and medical staff craden-
tialling. 1 Although by law ultimate responsibility for quality
care rests with the hospital corporate board, ““diro.ct review

of the efficacy and economy of health care services by its na—
ture must be a peer activity, lisnce, .uLhority to conduct it
must be delegated to the professionals who render the services.

The JCAH Standards, and more recently state licensure and feder—
al reimbursement provisions, require that the physicians and
dentists who provide professional care in a hospital must be con—
stituted as an organized medical staff. It is to this hospital
medical staff organization that .the quality review authority is >
delegated.

By itself, this delegation to the medical staff of specific
quality review functions does not relieve the hospital corpora—
tion of its ultimate legal and moral responsibility to the
patients and community served for the appropriateness of care pro—
vided in the hospital. Indeed, the modern view is that such re—
view involves administrative, not clinical, activities, and that

in performing them, the medical staff organization acts as tlie
agent of the hospital.

Three recent cases are illustrative Two of them hold that the
h zre. assertion by the h1l p!tra®™ th”r it has. de legal r.I quality ns-
sur.mce functions to its medical staff does not relievo the in—
stitution ol liability 1;, in fact, the medical staff fails to
perform these functions or p-rfoms them negligently.3 A third
holds Lite hospital liable when it could ar.l should I ve detected
the incompetence of a staff physician but did not bfuausc the
review procedures followed by the medical staff \ wv inadequate.""
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Thus, nod onl> accreditation bud legal requirements as wall
mandate well-defined and effective hospital procedures to
assure proper adherence to and accountability for mainte—
nance of quality and economy.

The chief review responsibilities chat a hospital delegatee
to its medical staff and holds the staff accovnidble foi*
performing properly are:

» First, reviewing the quality (through performance
evaluation or "audit™) and economy (through utili—
zation review) of the patient care rendered at the
hospital; and

e Second, evaluating the credentials and competence
of professional peers in connection with staff
appointment, reappointment, and the delineation of
clinical privileges.

Documentation is essential to any system requiring account—
ability. Therefore, the medical staff"s credentials rec—
ommendations and reports of medical care evaluation reviews
must be supported by documentation of sufficient detail to
permit the hospital board to make decisions and policies

in reliance on them.

"Trf"tum,-the.-board"s decisions -and. policies _must be sup—
ported by documentation sufficient to demonstrate-to the
public and to the Joint Commission that it is meeting its
corporate duty to its patients.

If. PHYSICIAN PARTICIPATION

Hospital systems for evaluating health provider performance
and for internal medical staff credent, ialL ing must roly on
the active involvement of the current medical staff. Un—
fortunately, such involvement is often inhibited and even
foreclosed by deeply rooted concerns about the potential
professional and legal sanctions thought to ILow front par—
ticipation in such activities.

The actual fears are probably socioeconomic: Loss of re—
ferrals nnd of friends, ostracism, and other peer retaliation.

MYTH/?



However, the fears w» Iz often pressed ace ' a lojaL
nature, especially IlabIllity arlu;i>g from. claims of conspir—
acy or defamation ami potential r:z:l.practice exposure through
use, 1in litigation, of the records and results of the review
process.

These liability fears, although based almost entirely on
myth, are commonly advanced as reasons for physician unwill—
ingness to conduct or to submit to effective review. There—
fore, it is critical that the myth be exposed.

I11.  CONSPIRACY

When a hospital, by action of its medical staff and board,
excludes a practitioner from staff membership or restricts

or reduces his clinical privileges, the hospital and the
responsible board or staff members may have to defend against
a claim that they conspired to violate the practitioner®s
civil rights, to restrict competition, to interfere with ad—
vantageous professional or economic relations, or to fur—
ther some other unlawful end.

Allegations of conspiracy are easily made but very difficult
to prove. When there are legitimate grounds Cor exclusion
or restriction and these nre explicitly demonstrated, the
possibility of monetary liability based on a charge of con—
spiracy is farfetched nnd fanciful, especially ii seme basic
precautions arc observed:0

e Avoid even the appparnnce of conspiracy by faithfully
following bylaw credential ling, review, and corrective
action provisions-; -fr

e Provide notice, hearing, nnd other elements of pro—
cedural due process; and

e Restrict nil deliberations to formal proceedings.

The cases demonstrate two lessons: that failure to afford
due process is perhaps mare indicative of conspiratorial
action than any other nonspecific factor, and that a case
based primarily on a conspiracy allegation is a sign of
desperation in seeking a cause of action.

V. DEFAMATION AND IMMUNITY

When a physician®s medical staff membership status or com—
petence to exercise clinic il privileges .is being 1investigated,

MYTH/3



evaluated, nnd decided at a hospital . the puysic iun"s cual-
i “ications, competence, ethics nr cueranlei riy. r~ neces—
sity, be discussud orally aai 1.: ...h leg. .Vcord fiy.% ,
lawsuits asserting slander (oral defamation) or JLbei
(written defamation) may result.

Proportionate to the number of credentials determinations
made, however, vary few such lawsuits actually are ini—
tiated; and even whan initiated, they rarely, if ever,
establish liability. The reasons Cor this arc:

0 Statements of medical staff members partici—
pating in quality review activities are pro—
tected at common law by a "qualified privi—
lege.” When the quality activity is deemed
quasi-judicial, the statements of partici—
pants are covered by an "absolute privilege"
that provides total immunity from liability.

e Properly drafted medical staff bylaws and
application forms for nodical staff appoint—
ment, reappointment, and the delineation of
clinical privileges are effective protective
measures against liability.

e Many states provide medical staff members
and others with statutory immunity from lia—
bility arising from hospital quality review
activities conducted in good faith.

e Insurance protection against this liability
-risk 1is available to hospital board and nd-
TwTP._ministrative .personnel and to members of the
- -=h“medical staff."” ™ " ¢ .F

A. QUALIFIED OR ABSOLUTE PRIVILEGE

A well-established common law rule, called "qualified
privilege," provides protection from liability to those
involved in reviewing a practitioner™s competence, qual—
ifications, and conduct for purposes of hospital appoint—
ment, reappointment, delineation of clinical privileges,
or disciplinary action. Thus, medical staff committee
members and those v.Tio communicate information to them are
protected from fiiab.Ll.ity for defamation in what they say
or write if these conditions are met:

* Thu communication 1is made in good faith and
without malice.



o The information 1is repuctud accurately anc
fairly.

=The communication 1is tt&de only to others with
legitimate: interest in the quality or economy
of patient care.

The qualified privilege docreina was an effective barrier
to liabilicy ia three of the four known, reported cases in
which it was asserted. 1 The unusual factual situation in
the fourth case- an action against a hospital trustee
whose alleged defamatory statements were communicated to
othar trustees to effect denial of a surgeon®s reappoint—
ment— warranted a trial to allow a jury to decide whether
the trustee was maliciously motivated by a belie that his
mother was overcharged for an operation performed by the
surgeon.3

The moral: When credentials and audit activities are used
for improper purposes- to satisfy personal rather than in—
stitutional and patient care needs--the subterfuge is eas—
ily recognized by the courts and the qualified privilege

is lost, but when the motives of participants in these
activities are proper, the qualified privilege is an ef—
fective barrier to liability.q

When "absolute””privilege applies, total protection is
provided, because the presence of malice or of any of the
other limitations to qualified privilege is immaterial
Absolute privilege attaches in judicial and legislative
proceedings, 1iir administrative hearings; and ~in other
quasi-judicial orequasi-legislative activities.

The courts in California have ruled that hearings by the
board of n public hospital and hy a medical staff commit—
tee of a private hospital are quasi-judicial proceedings
.and that communications made in connection with them, even
if malicious or unfair, are absolutely privileged.10 A
similar ruling was recently obtained in New Mexico when n
committee of osteopathic and medical association officers,
established to review allegations of incompetence and un—
ethical conduct, was held to he a quasi-judicial body,
thus clothing alleg"d defamatory statements made to it
with an absoLute privilege.ll

On the other band, a private hospital®s medical, staff



executive committfea is not a quasi--.iorU.eia L body, accord -
in;; to a Wisconsin court; so absolute pr.lvilLuge did not
apply to tho charger rod" to lh-- committee hy one staff
physician against another. Probably because 0, the fac—
tual circumstances, no claim of qualified privilege was as—
serted, and the plaintiff was held entitled to n jury
determination on the issues of* maliciousness and unfair
reporting of the true facts.12

In balance, reliance on the availability of absolute priv—
ilege as a defense is probably somewhat wishful, instead,
observance of the common law requirements for quail tied
privilege should provide the necessary immunity against
liability in medical staff defamation actions.

B. BYLAW RELEASE PROVISIONS

Medical staff applicants and staff members should be re—
quired to specifically release committee members and other
hospital personnel from civil liability for alleged harm
resulting from the performance of official quality main—
tenance duties. The Joint Commission"s Guidelines fo mth&
Formilabion of Medical Staff Bytovs, Rides and Regulations
— 1071 suggests the following language Cor incorporation

in medical staff bylaws and in membership and clinical
privileges application forms:

By applying for appointment to the medical staff-,
each applLeant:.. .authorizes the hospital to con—
sult with members of medical staffs of other
hospitals with which the applicant has been as-

msociated..., consents to the hospital®s inspep-.
tion of-all records-and documents-lthat. may be -
material to an evaluation of his professlon;"3r-......
qualifications and competence...[andJ of his
moral and ethical qualifications..., releases
from any liability all representatives of the
hospital and its medical staff for their acts
performed in good faith and without malice in
connection with evaluating the applicant nnd his
credentials, and releases from any liability all
individuals and organizations who provide infor—
mation to the hospital in good faith and without
malii e concerning the applicant®s competence,
ethics, character and other qualifications for
staff appointment and clinical privileges, in—
cluding otherwise privileged or confidential
informat ion.11



Article XfV o"; the G u id e incorpura“ies nadition-ai
authorization, con ;ent, an;" release provisions arid makes
than®, applicable to allL iio;;; :1 1 quality arc Lvi ci+;.

Although there has been no definitive test by litigation
on the legal effectiveness of such bylaw provisions, they
should ha helpful in the defense of defamation charges
nris * fro;?, nonnalicincs hoso.ital quality-@@intenance
acci res. it is true, however, that ; wyers are con—
cerned about what 1is known as the "adhesion contract™

155US*

An adhesion contract is one that is forced upon one party
by another party in a superior position and is usually
invalid by law. A hospital with release and immunity
provisions in its application forms and bylaws possibly
could be considered a superior party. Local counsel will
be able to say whether or not this may be a problem in
the various jurisdictions.*"

C. PROCEDURAL PROTECT ION

Protection against pocer.tial liability for defamation 1is
also offered by incorporating a provision into medical
staff bylaws requiring that the physician seeking a hear—
ing on an adverse credentials decision must first request
in writing a specification of the charges. For example,
where defamation was claimed in connection with n reduc—
tion in privileges, the court held that the physician, hy
such written-request, consented, to disclosure.of poten—
tially- dercrgetory-bntr relevant infottosetcm:1€ "sThe-Joint.
Commission®s Guidelines includes this procedural device
by providing that grounds for denial, reduction, or other
adverse committee actions are disclosed only after, a
hearing is specifically requested.17

D. IMMUNITY STATUTES

T.aws that offer varying dovroes of protection against
liability to tho.;- =g--/: a in hospital quality mainte—
nance activities r r-r, in idorwi: in i. sr.-,Cus.wr “ State
utory inmar. Lrv ~ jri1?2 nf I-ty» s <?efr-'r. ril-
though si-: i 17 mme: e r yinlv to "u i1i - i<m< ra-
vicw" net lvi ti A seventh state has two immun.itv




statutes: one protect Lag physicians (."ho serve o*, and i.n-
dividuals wnho provide inform." ;>a ;, n'i-r.-rj
committees; t'.is other providing iuuuai.r.y. to chose v.ho sup—
ply information 1O any in-hospital staff committee whose
purpose 1is the evaluation and improvement of the quality
of care.20

Since the states that enacted these limited statutes (in re-
sponse to the utilization review requirements of the federal
Medicare/Medicaid Legislation.) have alLready demonstrated a
willingness to Limit hospital reviewer's liability, it is
reasonable to suppose that they will now be willing, if
asked, to clothe with immunity review activities concerned
with quality as well as economy.

The immunity offered by the remaining 25 of these 36 stat-
utes is relatively more inclusive, but even these laws vary
with regard to the specific persons and activities covered.
In some, coverage .is directed specifically to "members" of
"medical staff" review committees;2l while others include
members of the hospital's board as well.22

Several statutes specifically extend immunity to third par-
ties providing information to medical review committees, 22
and others also protect committee agents, employees, con-
sultants, and advisors. ' A few contain provisions broad
enough in scope to cover nursing and other health profes-
sional evaluation committees.'5

JCn addition, the language in most of the statutes is broad
-enough to include-any qua-lity maintenance-activity. They
.speak"“i'n turns of .'evaluation and improvement-of the-qual-
ity of carc" or "evaluation of credentials and qualifica-
tions of physicians for performance of their duties.”

But a few are more restrictive; one, for example, irentions
only "retrospective™ medical reviews.70 Another has been

construed to cover only "actions taken by a medical commit-
tee (i.e., refusing, suspending or revoking hospital privi-
leges to any doctor) and [not] possible defamatory publica-
tions made by such a committee."2'

The desirability of relieving the fears of liability of
persons engaged in quality maintenance activities has also
been recognized by Congress. The Professional Standards
Review Organization (PSRO) section of Public Law 92-603
contains a provision limiting the liability of members and
employees of a PSRO and of those providing professional



consultation art! sacvt'cos or otis

And the Ssp(2*t of the S&oviitaiej ' Comaiso lon ok
Malpractice supports the principle of ittar.unity v/ith this

recommendstion:

The Commission PECOMMENDS that the states enact
legislation to authorise, with due process, the
appropriate commi-rcee of a hospital v.-viical

staff to suspend, revoke or curtail the privi-
leges of a physician for good cause shown. The
committee r.eabers and the hospital should have
qualified immunity from suit for their acts

In the end, however, an immunity statute
a hospital's internal review programs if
Is unaware of its existence and coverage,
senir.ating this essential information to
and applicants is to attach to the nutdica
analysis detailing the persons and activr
applicable state and federal law. Where
utc or where: the coverage is too limited,
ties throug'a state hospital and medical a
appropriate end needed.

These statutes may add little or nothing to the protection
already available through common law, but they do serve to
lower medical staff nnr.ie'y, thus increasing meaningful
participation .in quality mair -nance activities. (For an
analysis of the state immunity and nondiscovery statutes,
se™ the chart on page MYTH/21).

E.  INSURANCE COVERACE

Every physician knows that people seek medical treatment
for relief of problems which have no medical cure. The
same is true of legal "treatment." Despite the '-cry sub-
stantial barriers to obtaining legal relief, on occasion
a staff member or applicant who feels aggrieved by rite ap-
plication to him of hospital quality programs may never-
theless start a lawsuit. Assuring staff members of their
freedom from liability for participation in hospital re-
view may not be convincing: Iho burden of defending a
lawsuit is potentially as onerous an in Lite quest lon of
ullinntc: linhi Lity. 1ZIer

addressed.

The essence of the del'amt Inn lawsuit Is "personal barn,"”
as distinct from the notion of "bodily harm" which underlies

HYTIIM



the malpractice action. !>oth arc insurable risks, bat un-
less ¢ ordinary walprner. ire policy b'vuvs a <'.peei fic en-
dorsement, it wili p.at cover personal harm, in some parts
of the country, this personal harm coverage is now included
in physician malpractice insurance policies through prior
negotiation v;ith the insurance* carrier. Where physicians
are not so covered, the hospital, by rider to its own in-
surance, can cover its medical staff members against this
liability risk.

This is similar to the insurance protection that hospitals
often afford their trustees. Premiums arc generally not
costly. That r.any hospitals already provide this protection
to medical staffs is all too often unknown to the physicians
covered.

V. MALPRACTICE

The fear that the proceedings or reports of hospital review
committees or that statements made hy committee members in
the course of deliberations can find their way into mal-
practice actions has an even greater negative effect on
physician participation in these activities than clo*es fear
of defamation actions. However, the malpractice fears have
no better foundation than the defamation worries; not only
is this fear largely speculative, but the clear direction
of both reported case law and state legislation is to the
contrary.

W Confusion between quality documents and patient medical ra-
- -cords, and between the "discoverability” and "admissibility
of documentary evidence, is probably responsible Dor the
feat. However, these two types of documents are markedly
dissimilar, as are the rules relating to the discovery and

admission in evidence of each.

Discovery is intended to aid a litigant in preparing for
trial. It provides him with advance access to witnesses
or documents, thus helping him to .learn facts in support
of his complaint or defense. The information obtained is
then used to determine wnhat witnesses to subpoena, what
other records Lo look for, wnat line of questioning to
pursue, nnd so forth. A even if the discovered materi-
als are not admissible as evidence, they can sometimes be
used in cross examination at trial to cast doubt on, that
is, to "impeach,” a wits ;' testimony.

Cenerally, liberal discovery is favored; when both sides
know all of the material facts, the time required to



defense through the use ot subpoenas and other pretrial
procedures.

Accordingly, patient medical records are generally discov-
erable. And one would' suspect that these same policy con-
siderations would subject the proceedings and report, of
hospital review committees to discovery. However, that has
not beau the case; nr. overriding public interest in quality
media al care forces this contrary result.

A DISCOVERY CASES

/Attempts to subpoena hospital quality documents fall more
often than they succeed. As Bernstein .states, Hospital
records and reports that reflect upon the quality of a phy-
sician's professional performance are tempting morsels for
opposition attorneys. Few have succeeded in seeing this
confidential material." 30

Prior to passage of their respective inredi coverv estaruhrs.
a Hew Yuri; court refused discovery of medical staff commit-
tee records for use in a malpractice action, whereas a Cal-
ifornia court permitted discovery of the records of hospita
disciplinary proceedings relating to a physician's removal
from the staff.3l

In 1970, a New Jersey trial court allowed discovery of a

hospital's perinatal mortality ..committee, minutes, but that
same year, a federal district,court denied discovery of e
"minutes and reports of any Board or Committee of Doctors
Hospital or its staff concerning the death" of the plain-
tiff's husband.32

This federal court decision, which was recently affirmed hy
the United Stales Court of Anneal;: for the District of
Columbia, fully articulates the public poLi.cy considora-
tions against discovery:

The minutes and reports of the hoards or commit-
tees of the Hospital are records of medical staff
reviews by coptlttv< .-f doctors acting pursuant
to the requirements of the Joint Commission on
Accreditation of Hospitals.
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Confidential>.ty is essential affective rtin<*
tlosing of those staff meetings; and th-r.o r.ner-
ini's arc; usseatinl to the nonr i-tie improper.' :r:t
in the care and treatment of patients To sub-
ject these discussions and deliberations to the
discovery process, without a showing of excep- *
tional necessity, would result in terminating
such deliberations. Constructive professional
criticism cannot occur in an atmosphere of ap-
prehension that one doctor's suggestion will
be used as a denunciation of a colleague's
conduct in a malpractice suit.

There is an overwhelming public interest in
having those staff meetings held on a confi-
dential basis so that the flow of ideas and
advice can continue unimpeded. Absent evi-
dence of extraordinary circumstances, there
is no good cause shown requiring disclosure
of the minutes of these meetings....[They]

are entitled to a qualified privilege on the
basis of this overwhelming public interest.

In a second ruling on the plaintiff's renewed request” for the
same discovery before a different judge, the couct stated
that the earLier decision

...analyzed the considerations of public policy

supporting the extension of qualified privilege

of confidentiality concerning the subject mat- .

ter of the meetings of the hospital staff review

committees, and this Court now adheres to [the]
:ujz.-rrulingl-that the proceedings at sueh-meetings--are-- =——
I1=Srrfeittit Tell-to .a. qualified grivileger.'ois:. the. basis . .

of the overwhelming public interest found to

exist. >

Here the resolution of two conflicting public interests is
involved: promoting equitable results for the plaintiff in
a malpractice suit through liberal discovery rules, and pro-
moting the improvement and maintenance of quality :in hospi-
tals through the nondiscovery of documents and testimony
arising from the review activity. It is clear why the
"overwhelming publ ic, interest” in controls to assure quali-
ty medical care is held to take precedence o.cr the indi-
vidual malpractice plaintiff's interest.

While the plaintiff permitted such discovery may he in an
improved litigating position, denying discovery usually does



not worsen his position: he cnn still prove his case by the
traditional route—the patient medical record, the factual
testimony of those present at the care transaction that al-
legedly caused the ham, and the opinion testimony of expert
witnesses. The alternative, allowing discovery, would de-
stroy the effective conduct of the very activity in which
the public has an oven/helming interest.

Perhaps when the quality material for which discovery is
sought is the only avenue open to the plaintiff because of
truly exceptional circumstances, such as the death >' all
witnesses or the loss or destruction of relevant medical
records, limited discovery may be justified- And even the
District of Columbia decision recognizes this possibility.
But "absent evidence of [such] extraordinary circumstances,"
nondiscovery is equitable and is required by the public
interest.

The "public interest” impetus for nondiscovery is reflected
in statutory law as well as in court decisions. As of Sep-
tember, 1974, 21 states provided some degree of protection
from discovery of the information and data generated or re-
ceived hy hospital evaluation committees.

This nondiscovery principle, as a common law doctrine rather
than a statutory provision, has also been considered : two
other hospital cases. In one, the widow of a patient who
committed suicide in a federally-operated institution at-
tempted to discover the report of a board of inquiry spe-
cially convened pursuant to federal regulations to investi-
gate the suicide. A federal court in New York held that
both the report of the board of inquiry and the hospital
director's review of the board's findings were not subject
to discovery. The only portion of the report to which the
plaintiff acquired access was factual testimony by hospital
employees describing the a tual circumstances surrounding
the suicide.3h In other words, the evaluative portions were
deemed nondiseoverable.

A Kentucky hospital's liability to a patient for permit-
ting an allegedly incompetent physician to continue at

the hospital was at issue in the second case. There,

the court permitted discovery of written statements by
members of the medical staff who had personally observed
this physician's performance and were critical of his pro-
fessional ability. These statements had been solicited
by the hospital in anticipation that a hearing might be
requested when the hosnital notified the physician of

its intent to deny him permanent staff status.’

The Kentucky court rejected the public policy consid-
eration underlying the nondiscovery case law precedents



and legislative enactments in other states. but, the
court's argument that the Mew York suicide case under-
mines the nondiscovery doctrine is most unpersuasive.
And its decision is further compromised by almost sole
reliance on an earlier California case35 which was
subcecfusntly overturned by enactment of the. California
"nondiscovery" statute the very next year.33

The court did, however, suggest the availability of
some measure of protection in future cases alluring to
the possibility that portions of this subpoenaed
material might have been _egitimately withheld or de-
leted through the use of a "protective order,” if one
had been sought.

B.  NONDISCOVERY STATUTES

Of the 21 states that protect hospital review activities
from discovery, 17 specifically provide for nondiscover-
ability of the review committee’s proceedings and reports:
13 declare them generally not subject to subpoena, discov-
ery or disclosure,10 and four spaak in terms of confi-
dentiality and/or privilege.1l (Four other states have
laws that are substantially less protective.)*

Some statutes also provide, probably gratuitously, that
committee members may not be required to testify as to
what transpired during committee deliberations'*3 or that
the results of committee activities may not be admittea
into evidence. 1

The(California®statute is typical:

Neither the proceedings nor the records of or-
ganized committees of medical staffs in hospi-
tals having the responsibility of evaluation
and improvement of the quality of care rendered
in the hospital...shall be subject to discovery
...[and] no person in attendance at a meeting
of any such committee shall he required to tes-
tify as to what transpired thereat.11

A TT  TheMHinnesota”statute is one of the broadest in coverage:

Ail data nnd information acquired by a review
organization, in the exercise of its duties and
functions, shall...not be subject to subpoena
or discovery. o person...shall disclose what
transpired at a meeting of a review organiza-
tion except to the extent necessary to carry
out...[itsJ purposes. The proceedings and rec-
ords of a review organization shall not he



al artsiIn; fit L i"» < which a-"
subjecL uC considsrat Leu;. .

In this provision, a ™review organization” is defined as:

. .a committee whoso r.ar.beaso I'>is United to
profess ionais and airlnii-ti itive scatr....-md
whi.cn is -.lab. s.jc 'V a hospital, hy a clin-
ic, o mmsf-ite ny local, associations or pro-
fessionais, hy sr. . :ati.oof profession-
ais from a particular ac»a or medical insii.-
tntioa, by a health nelnten.ar.ee organisation
..., by a nonprofit health service pLaa cor-
noration. ..or hy a prota.ss Lanai stan-.iaras'
review organisation.. .to '-eether ani review
information relating to the care and treat-
ment of patients....

Congress included a nondisclosure provision in the* Profes-
sional Standards Review Organization legislation covering
the data nd reports that health care providers and pro-

fessionals submit to PSRO organisations.

Of course, if a participant in a medical staff review ac-
tivity has personal knowledge of the underlying facts of
a case, then merely because he discussed those facts at a
hospital meeting v/iLI not grant him immunity from testi-
fying ns to these facts either during discovery proceed-
ings or at trial. While he cannot he asked what he. or
others said, saw, or heard at the committee meeting, he
can be asked about, his .independent personal, knowledge-of
the underlying transaction. -Iff the. rule wove otherwise,
hospital-based review activities could-be used as a sub-
terfuge for withholding material evidence.

Similarly, if a participant in a hospital review activity,
as a witness or a member of a committee, is himself later
sued for malpractice for the same incident that was the
subject of the hospital review, be can be made to testify
as to what ha knows about the incident but not about what
transpired during the review activity.

These commonsense exceptions are stated as follows:
* In the Caliiornia statute:

Tre* prohibition relating to discovery or tes-
timony ohnl. I not apply to the statements made



to any person .o attendant:".* al! such a «ac*..*ting who
is later a party to an action or proceeding dm
subject matter of uh iot; was le S
meeting. ...

» In the Minnesota statute

[[A-Jny person v:ho testified before a review or-
ganisation or who is d number of it sshe. Il not]
be prevented from testifying as to mutters with—
in his knowledge, but a witness cannot be asked
about his testimony bufoce a FEView organization
or opinions formed by him as a result of its

hearings.

c. APPL.1CAT:0I OF NONDISCOVERY STATUTES

At least four of these nondiscovery statutes have been tested
in litigation. In Hawaii, application of the statute pre-
vented discovery of medical association investigatory records
relating to a physician. '"'n

Nebraska's statute proved an effective barrier to a malprac-
tice plaintiff's attempted use of a medical staff: Committee:’s
records concerning suspension of a physician's privileges.
The court explained the rationale behind the legislative
action in this way:

The basis for the privtLege... is the public In-
terest in the improvement of the care, and treat-
ment of patients. The Joint Commission...re-
*7; quires there be constant analysis nnd review of
. "the clin ical-work-done in-the hospital-. The.ira-. . =
t *portnnce of communication of Information to.#.,- .r*m
and fuLl and open discussion :in the committees
during the review of clinical work can fie easily
seen. 9

In New York, the nondisclosure statute did not prohibit dis-
covery from the defendant physician of facts underlying the
action merely because he had disclosed these facts in a pres-
entation and report at a joint meeting of the local medical
society and hospital staff. This result is :in accord with
an express provision in the New York statute, similar to

the California and Minnesota provisions, that stntem-'nts

of the under lyin", facts made by a p-rson who is a party to
an action involving tbs same subject matter are not pro-
tected from discovery merely because the statements were made
at the meeting.’0



lit Liu: fourth case, a m lIpracc .ce plaintiff roquetLrd the
hospital's “personnel. and/or stuff rilesl a: well as th°
file*.; of various nediest mm.if .o, ift . eaenrnir'g :
physician's staff members!ip. Lu holding that CalLcornia
V.vidence Code section 1L57 (see page MYTK/14) barred access
to the medical staff files, the court underscored the pub-
lic policy issues that the nondiscovery statute seeas to
resolve:

.. .['tjhe quality of i.n-hosnital medical care,
depends heavily upon the committee members'
frankness in evaluating their associates' med-
ical shills and thsic objectivity in regulating
staff privileges....

Section 1157 was enacted upon the theory that
external access to peer investigations con-
ducted by staff committees stifles candor fid
inhibits objectivity. It evinces a legisla-
tive judgment that the quality of in-hospital
medical practice will be elevated by armoring
staff inquiries with a measure, of confiden-
tiality.

This confidentiality exacts n social cost,
because it* impairs malpractice plaintiffs’
access to evidence...[andJ might seriously
jeopardise or even prevent the plaintiff's
recovery. Section 1157 represents a legis-
lative. choice between competing public con-
cerns. ft embraces the goal of medical staff
candor at the cost of impairing plaintiffs’
access to evidence.sl

\.nd, although section 1157 speaks only to "organised commit-
tees of medical staffs,"” this court held that insofar as
hospital administration files reflect "the proceedings of
staff committees.. .conforming to the statute,” such adminis-
tration files are also nondLscoverable.

15ut does this distinction mean that the records and proceed-
ings of nursing, pharmacy and other professional audit activ-
ities will be considered "administration™ files and hence
discoverable? The courts have not adhered to such a rigid
line in the past.

I'or example, without the benefit of statutory nond Ir.covery,

a fedurn1 court in hew York refused discovery of the report

of a board of inquiry convened to investigate a su.Lc.tde in a
government hospital.5m Similarly, another federal court in

Georgia denied discovery of an aircraft manufacturer's



einternal study of compliance with equal opportunity laws,
because "...it would be contrary to [public] pulley to
discourage frank sslf-critiulsn and evaluation in the
development of affirmative action programs of this kind."5'

These decisions both demonstrate that the determinative fac-
tor is not who conducts the review but is rather the in-
trinsic nature of the documentation and activity sought to
be protected and encouraged.

Since nonphysician quality review serves the same purposes as
the medical review function—namely, the assurance of optimal
quality patient care, the competent performance of the health
practitioner, and professional self-discipline, it is clear
that nonphysician quality review should receive equal protec-
tion. Today, the public has no less an interest in candid,
objective nursing care evaluation than in medical care eval-
uation, especially since states are beginning to liberalise
the nurses' role in health care by permitting them to perform
acts heretofore exclusively limited to physicians.5'1

VI. ADMISSIBILITY

The nonadnissibility of hospital quality program documents
is more easily demonstrated and would present no problem
.Af it weren't for the confusion of this documentation with
patient medical records. When courts consider the admis-
sibility of documentary evidence, they want to make certain
that the proffered documents contain reliable and valid
einformation and were not prepared especially for the pur-
poses' of trlab.

Among their other disabilities, documents cannotA|>e sub-
jected to cross-examination. Accordingly, the hearsay rule
has severely limited the extent to which written materials
may be admitted into evidence. It is only through a speci-
fic exception to the hearsay rule that patient medical rec-
ords are introduced into evidence. This exception, from
commercial law, originally related to "business™ records.

For admission Into evidence under the business record ex-
ception, a record must (1) be made in the ordinary course
of business where it is integral to the business to main-
tain such a record, (?) bo made at the time of or close
enough in time to the transaction that is the subject of
the lawsuit to provide reasonable assurance that the trans-
action is accurately reported, CD bo made by a party to



the transaction, and (\) be made to record an act.. condi-
tion, or event, an *istingeLxhau f™om conclusions, jud'c-
monty, ana opinions. Of course, the exact au'rwi ation of
the hearsay rule and of its exceptions varies in different
jurisdictions, but this statement is generally accurate.

Patients' medical records are usually admissible under the
business records exception when the hospital medical record
administrator or other 'custodian" of tita records testifies
that they ware mada in the regular course of the hospital's
business, that it is the business of the hospital to keep
such records, and that they were made at or close to the
time of the patient care events they document. Ever- so,
those portions of Lhe medical record reflecting conclu-
sions, judgments, or opinions, rather than facts, may not
be admissible except under snecial circumstances.

Although made in the course of the hospital's business, the
proceedings and reports of review committees cannot meet
the other conditions of the business record test for
admissibility:

®They are prospective (credentials) or retro-
spective (audit) and are not made at the
right time.

» They are second-hand evidence of the patient
care acts, conditions, or events described in

*

the actual patient medical record. ,

* They are made by parsons who were not present
. at the events they purport to review and :
Ib.-,./describe;- o- . .

* They are made for purposes only indirectly re-
lated to the medical treatment of any particu-
lar patient.

» They contain opinions, professional judgments,
and conclusions.

.» They are not "integral™ to the hospital's
business of providing patient care (except,
perhaps, where required by law).

For these reasons, no known attempt to admit hospital qual-
ity assurance doc.amcats ir.to evidence no proof of malprac-
tice has succeeded.



VIl1. COKCLUSIOI!

The hospital has a professional, legal and social obliga-
tion to make every reasonable effort towards assuring that
care rendered to its patients meets the highest achievable
standards of economy and quality. To satisfy the public
mandate for accountability, the hospital must be able al-
ways to demonstrate that this obligation is indeed being
met by viable, effective internal review programs.

That such programs can be effective only through the active
participation of the professionals who provide the patient
care services, and that the professionals have based thair
nonparticipation in part on fears of potential legal lia-
bility, are obvious statements of fact.

Upon analysis, however, the fears allegedly deterring such
participation—defamation and malpractice liability re-
sulting from adverse use of hospital review findings—are
seen to be almost wholly unfounded. The pxiblic has recog-
nized these concerns, and, based on its overriding interest
in quality medical care, has provided for the professionals
viho participate in and document these activities both
legislative and judicial safeguards.

The excuse of liability being no longer tenable, the
public and the Joint Commission are entitled to demand
that hospital medical and professional staffs, and hospi-
tal boards nnd administrative officers, will vigorously
pursue and faithfully discharge these review responsi-
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note 3

The r.ost explicit statement of the requ Lro aoai. appears in cue Quality of Pcofssslonal
Services Standard, Acarcdibutton i-lznu'il jo ®w Hospi.inla (Chicago: Joint Cotsaisoioa on
Accreditation of Hospitals, 1974):

...[I'Jiie Board of Commissioners of the Joint Commission has formally an-
nounced this policy: That hospital accreditation shall depend...in particu-
lar, on evidence that the hospital medical staff is effectively implementing
objective measures leading to assurance of the quality of patient care; that
other professional staffs are doing the same in tha services they provide;
and that the governing body and men:gameat support and assist in the imple-
mentation thereof. The hospital shall demonstrate that the quality of
patient care provided is constantly optimal hy continuously evaluating it
through reliable and valid measures.

See e.g. , Darling /. Charleston Community Memorial Hospital, 211 N.E.2d 253 (111.
1965), cert. denied 383 U.B. 946 (1966); Foley v. Bishop Clarkson Memorial Hospital,
173 h'.U.2d 831 (Neb. 1970); Fiorcnti.no v. Wenger, 227 N.F..2d 296 (N.Y. 1967); case3

cLted and discussed notes 3, 4, and 5 infra. Cf. Moore v. Board of Trustees of Carson-
Tahoa Hospital, 493 P.2d 605 (Nev. .1972). The principle has also been enacted into
statutory law in several jurisdictions. So.e e.g., Ind. Ann. Stat. Sec. 42-.1605a (Supp.

1972); Mich. Stat. Ann. Sec. 14.1179(2) (Supp. 1974).

In M itchell County liar,pibat Authority v. Joiner, 189 S.E.?d 412, 414 (Cn. 1972), a ff'g
186 S.E.2d 307 (Ca. App. 1971), the court held th.it "the delegation of authority to
screen applicants for staff membership on the medical staff does not relieve the Auth-
ority of its responsibility since the members ol such staff [when performing such ad-
ministrative acts on behalf oT the hospital] net an agents for tha Authority...."

In Piwcell v. Zinbelmart, 500 P.2d 335, 341 (Arir.. App. 1972), the court held that the
fact that the surgery department had considered tha surgeon's competence and had failed
to recommend corrective action wan no defense. 'Tho Department of Surgery was acting
for and on behalE of the hospital in fulfilling this duty and if the department was
negligent in not taking action against [the surgeon] or recommending to the board of
trustees that action be taken, then the hospital would also he negligent."”

Gonzales vt-Nork, No-.- 225366, at 164, 194 (Super..Ct. Cnl,, Sacramento County, Novem-
ber 19, 1973). In his Memorandum of Decision, Judge Goldberg approved and expressly -
adopted the line of authority that establishes hospital corpov-jjte responsibility Cor
the quality of patient care. (Cases cited note 2 supra.) He distilled from the prior
decisions the following rule regarding the hospital's duty and held the hospital liable
for its failure to meet this standard:

The hospital has a duty to protect its patients from malpractice hy members
of its medical staff when it knows or should have known that malpractice was
likely to be committed upon them. Mercy Hospital had no actual knowledge of
Dr. Nork's propensity to commit malpractice, but it was neglgent in not
knowing...because it did not have a system for acquiring kn dge; it did
not use tha knowledge available to it properly; it failed to investigate...
[a] case, which would have given it knowledge; and it canna excuse itself on
the ground that its medical staff did not inform It.

Directly on the agency issue, Judge Goldberg said:

...['i"Jhe hospital is required to have a nodical staff.. .[that is.] "self-
governing," cm Independent.... Bu» this doer, rot limunize it from liability,
because the medical staff acts for the hospital in the discharge of the hos-
pital's responsibilities to protect its pmier.:;;.

Although the hospital settled the claim against if prior to entryof the julJr-.-at,
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tha-surgeon ins appear;-! else in.it itit.r, h: eiain.cd at tin trial, trac
the hospital sb-juld bear the entire bore! , r'sncorporate lability issue may be ruled
on by tb‘* California appellate murr.

la Hull v. Horbh Valley Hospital, 493 P.2d 135, 144 (Mont. 1972), the court's opinion
states that, "tho record insofar as the hospital is concerned, demonstrates an effort
to supervise the quality of medical practice within the Hospital," and holds the hospi-
tal not liable where, notwithstanding'such supervision, n patient suffered ham. How-
ever, this opinion can also be interpreted as opposed to the doLnan-VvTcell-Cork theo-
ries on two critical poir.es: first, -hat tho Medical staff -acts on behalf of the he3-
yit.nl in conducting otaf: review tad evaluet ton; and second, 'net "knovladgs*. within
[staff] dw 'tors’ .Hinds, uncomrvanic.itod to the hoard, is rot a demonstration of know-
ledge of the Board as a matter or law...."

The Hoi'k court expressly refused to follow this line of reasoning, observing that:

Restricting hospital liability to cases of actual knowledge would promote
carelessness. If it ware so restricted, "the less a hospital knows...the
safer it is against charges of negligence." (Citations omitted.) [ITt

does not seem likely that the higher courts of [California] would follow Hull
and put thj risk oE harm resulting from medical staff inactivity on the pa-
tient rather than on the hospital. Gonzales v. Mock, Jin. 225366, at 153, 164
(Super. Ct. Cal., Sacramento County, November 19, 1973).

See A. Snuthwlck, Tr.e Hospital As Ar. Institution —F.xpor.iing responsibilities Change Its
Relationship With tha S taff Rr.yoiciar., 9 Calif. Western |.. Rev. 429 (1973), for a cri-
tigue of Hull.

See e.g., WilLlis v. Santa Ana Community Hospital Association, 26 Cnl.P.ptr. 640 (1962);
Visalli v. Mary's Help Hospital, Mo. 15170? (Super. Ct. Cal., San Mateo County, March
15, 1974); Hagan v. Osteopathic General Hospital of Rhode Csltftul, 232 A.2d 590 (R.L.
1967). Sea also Aschenaan v. San I'r. ncisco Medical Society, 114 Cal.Rptr. 631 (Ct.
App. 19/4); Coodley v. Sullivant, 103 Cal.Rptr. 45i (Ct. App. 19/3); Silver v. Castle
Memorial Hospital, 497 |I'.2d 564 (Hawaii 1972), err:, denied 409 'i.S. i048 (1972.).

Schechef. v. Kesten, 141 N.W.2d 641 (Mich. 1966); Shapiro v. Health Insurance Plan of
Greater New York, / N.Y.2d 56 (L959); Mayfield v. Cloichurt, 434 S.V/.?.d 836 (Tex.

1.969). [
Raymond-v. (iregar, 185 A.2d 866 (N.J. 1962).

Cf. Sussman v. Overlook Hospital Association, 222 A.2d 530 (N.J. Super. 1966), for a
well-reasoned dictum supportive of the privilege.

Aseherman v. Natanson, 100 Cal.Rptr. 656 (Ct. App. 19/2); Coodley v. Sullivant, 103
Cal.Rptr. 451 (Ct. App, 1973). Tho absolute privilege ia based on California Civil
Code section 47.2, a defamation-privilege statute that protects, in general, fill com-
munications made in legislative, judicial, or quas l-judicial proceedings. By the opin-
ions in these cases, absolute privilege in also extended to statement.’; made while pre-
paring for a hearing, as in interviewing prospective witnesses or during committee
meetings leading to a hearing.

Coodley is noteworthy on a third issue. The plaintiff argued that absolute privilege
was not available to medical staff corr.itrees. California Civil Code section 43.7
provides a "particular" ito. L;.L ¢ 11. ¢~ twi-r in,; "any act ot proceed it’g un .V
or performed" by members of a :"-vlion! stall <ammittee; whereas, section 47.2 "is a gen-
eral defamatiop-privilrthat is directed to all executive, legislative, nnd judicial
proceedings.” Therefore, r.ttid the plaintiff, be.au;-* "partiet: lar statutes control e-»er
general stnt ites," 4/.2 was iuappl icabte an«l the test o* tho qualified privilege in

43.7 should have controlled.

In rejecting this argument, tho opinion construes* 43.7 narrowly;
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13.

14.

15.

16.

17.

18.

' Section A3.7 ia concerned with act tor;a taken Iy icoi co-rv.ccoa. ..and
ia not concerned with pos-.?ibl.e defamatory publication:; mc.da by such a com-
mittee. Since...A3.7 is not applicable to defamations; [it i?] not incon-
sistent with section [47.2]....

This narrow construction should not cause undue concern in other jurisdictions with
similarly worded qualified immunity statutes. The more reasonable view seems to be
that these qualified immunity statutes protect committee communications as well as ac-
tions. 0. Rubsaman, ed., Professional Liability Newsletter, note A (May, 1974). And

i' cite C" mweey interprets:: Lon is adopted in. m bar s: in.-:;, rarr.icr.ee utterances r-main
protected by the common law qualified privilege. (See the discussion at page HxTu/A.)
Franklin v. Blank, P.2d (N. Mex. L971). The court reasoned that:

...appropriate professional societies, by exercising peer review, can and do
perform a great public service by exercisingcontrol over thosepersons
placed in a position of public trust....It is hardly open todispute that
communications initiating such proceedings are an indispensable part thereof
and are to be protected by the privilege.

DiMIceli v. Klioger, 7.06 N.W.2d 184 (Win. J973).

Guidelines fur the Formulation of Medical Staff Bylaws, P.uLes and Regulations— 1971
(Chicago: Joint Commission on Accreditation uf Hospitals), Art. V, Sec. Id [herein-
after cited as Guidelines].

in Cypress v. Heuport fteuc G*r.*.ra.l and Hon-Ssctarian Hospital Asssoizbi.or., 251 F.Supp.
667 (E.D.Va. 1966), the court suggested that such nedical staff release provisions
should be employed and would be effective.

But the purposes served by such nedical staff bylaw release provisions—maintenance of
quality health care--are so much in the public interest that this nay be an overriding
consideration if the adhesion concept is eve: asserted in litigation. Also, an appli-
cant or staff member who is filly informed of tha presence and import of release and
immunity provisions and who does not object to them at the outset i.:ay bo barred from
later pleading invalidity because of adhesion.

Schechet v. Hasten, 1AL M.U.2U GAL (Mich. 1966). i

Guidelines, note 13 vupnTi"Art. VIII, Sec.” 2, 3. ' . y* *

For convenience, tho statutes are grouped in accordance with the protection they of-
fer. Those in the first group provide immunity from defamation liability to commit-
tee members and also protection against discovery of committee reports. Tha statutes
in the second group provide immunity but arc silent on discovery. The third group
lists statutes that are limited to nondiscovornbility.

Seventeen states provide both immunity and nondiscovery protection.

Cede of Ala. Tit. AG, Sec. 297(a3) (Supp. 1973).

Ariz. Rev. Stnt. Sec. 36-AAl, -AA5 to -AA5.03 (Supp. 1973).

Cnl. Civil Code Sec. A3.7 (West Supp. 19/4), A/.2 (West 1954); CalL.
F.vid. Code Sec. 1157, 116/.5 (West Supp. J97A).

Fla. Session Luos 1973, Ch. 73-60.

Hawaii Rev. Stnt . Sec. 626.25.5, 663-1.7 (Supp. 19/3).

ldaho Code Sec. 39-1392 to -1392c (Supp. 19/3).

I.n. Regular Session Lnws--1974, Act No. 315.

Mich. Stat. Ann. Sac. IA.57(2! 23), 1A.1179 (17) (Supp. 197A).

Minn. 63th Legislature—Second Regular Scanlon Laws, 1974, Ch. 795.

N.J. Stat. Ann. Sec. 2A:8AA-?7.3, -72.9 (Supp. 19/A).

M.Y. Education Law Sec. 652/(1) (McKinney Supp. 19/3)

I1.1). C ntury Code Sit. 73-01-02.1 (19/0).



19.

20.

21.

22.

23.

24.

25.

26.

27.

Ohio Rev. Code S?c. 2305.24, .25 (1971).

Pa. fitat. Tic. CIl. 8 m. '-'A.?. (Supp. 197*); Sas-fr- i-« n* *974, Act No. 19"\
Tex. Aau. Civ. Scat. Arc. 444/d, Set. 1 (Su,»> 1,0/0).

Rev. Code of Wash. Ann. Sec. 4.24.200, .250, .200 (1.9/3).

Wyo. Scat. Sec. 35-100.1 to -140.4, 35-52.0 to -530 (Supp. 1973).

Immunity but not nondrecovery protection, is provided in 15 states.

Ark. Stnt. Sec. S2-357 r.o -.33? (Supp. 1,973).

Cnn.. Stat. of Cants. Sec. 52-5i/e (1973).

Del. Coda Ann. Tic. 24, Sec. 176S (Supp. 19/0).

lit. Stnt. Ch. 91, S*c. 7. (1973).

Ind. Code Sec. 16-10-1-6.5 (1.971).

Kan. Stat. Attn. Sac. o0i-442 (Supp. 1973).

Ky. Rev. Stat. Ch. 311-377 (Supp. 19/2).

Ann. Laws of Mass. Ch. 231, Sec. 85N (Supp. 1973).

Varnort Ann. Mo. Scat. Sac. 537.035 (Supp. 1973).

M.H. Kev. Stat. Ann. Sec. 329:2/, :28 (Supp. 1973).

N. Max. Stat. Ann. Sec. 12-5-16 (Supp. 1973).

N.C. 1973 Ceneral Assembly— Second Session Laws, 1.974, Cit. 1111.
S.D. Compiled Laws Sec. 36-4-25, -26 (1967).

Tenn. Code Ann. Vol. 11, Sec. 03-623 (Supp. 1974).

Utah Code Ann. VolL. 3, Sac. 26-18-1 (Supp. 1973); Vol. 6A, Sec. 5S-12-25 (1974).

Four states have provisions which relate only to nondiscovery of committee minutes and

.reports.

Rev. Codes of Mont. Sec. 59-6301 to -6304 (1970).
Rev. Stat. of Neb. Sec. 71-2046 to -2048 (1971).
Nev. Rev. Stat. Sac. 49.265 (1973).

Ore. Scat. Sec. 41,675 (1973).

See discussion of tha nondiscovery issue beginning at page MYTII/10.

For an earlier compilation of statutes see 15 J. Anderson, Proi'/>'Zt/i-eu Manual
(Chicago: American Madleal Association, 19/1), Vol. 1l, 19/3 Update for Appendix H—

Immunity Statutes.

The six states whose provisions are limited in coverage to utilization review aativi-
ties-are Arkansas, Connecticut, New Jersey, North Dakota, Ohio and Tennessee. ¢

Utah, note 18 supra.

These statutes, in turn, fall into two classes: (1) those protecting any members of
staff committees nnd (2) those limited by their terms to physician or dentist members
of such committees. In class | are: California, Florida, Hawaii, Indiana, Kansas,
Massachusetts, Mew Hampshire, North Carolina, South Dakota, Wyoming, note 18 supra:
and in clLass 2 are: Alabama, Arizona, Delaware, Illinois, Kentucky, Missouri, New
York, Washington, note 18 supra.

Kansas, Missouri, Wyoming, note 18 Supra.

Arizona, ldaho, Louisiana, Michigan, Pennsylvania, Texas, Utah, note 18 supra.
Arizona, Minnesota, Pennaylvanin, r;:min,;, note 18 suprr.

Idaho, Louisiana, Minnesota, Now Mexico, Pennsylvania, Texas, nhote 18 supra.

Indiana, note 18 supra.

Coodley v. Sullivant, .108 Cal.Rptr. 401 (Ct. Ann. 1973). interpreting Cat. Civil Colo
section 43./ (Wcttt Supp. 19/4). Sve discussion, note 10 o.
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30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

t?.

42 U.S.C. 1320c-lu (Supp. L977?). .
1320c-16. (n)...[N']Jo person pruv.irtil\g i:sformation to any [pSKO] shall h2
held., by reason of having p; .Lld-.-! such ir,formation, in hoc< violated any
criminal law, or to be civilly liable under any la;.. .unless--

(1) such information is unrelated to the performance of the duties
and functions of the [['SRC], or

(2) such information is false and the person providing such infor-
mation knew, or had reason to believe, that such information

was false.

(b)(1) Mo individual who. us a menl or employee of any [I'S?,0] or
who furnishes professional counsel or services to such organization,
shall be held by reason of the performance by him of any duty, function,
or activity authorized or required of a [PSROj— to have violated any
criminal law, or to be civilly liable under any law...provided he has
exercised due care.

(2) The provisions of paragraph (1) shall not apply with respect
to any action taken by any individual if such individual, in taking such
action, was motivated by malice toward any person affected by such action.

Medical Malpractice: Report of the Secretary's Commission on Medical Malpractice
(Washington, D.C.: Department of Health, Education, and Welfare, 1973), p. 57.

A. H. Bernstein, Access to physicians' hospital records. Hospitals, J.A.H.A., 45:148,
Sept. 1, 1971.

Judd v. Park Avenue Hospital, 235 N.Y.S.2d 843, tiff'd 235 N.Y.S.2J 1023 (1962); Kenney
v. Superior Court, 63 Cal.Rptr. 84 (Ct. App. 1967).

Cureghian v. Hackensack Hospital, 262 A.2d 440 (N.J. 1970); Bredice v. Doctors Hospi-
tal, Inc., 50 I".R.D. 249 (Db.C.D.C. 1970), 51 F.R.D. 187 (D.C.D.C. 1970), ajf'daibh -
out opinion 479 F.2d 920 (U.C.Cir. 1973).

Bredice, 50 F.R.D. 249, 250-251
Bredice, 51 F.R.D. 18/, 188.

Notes .40-42 infra.' Wi N
CLIlman v. United States, 53 F.R.D. 316 (S.b.N.Y. 1971).

Nazareth Il.iterary and Benevolent Institution v. Stephenson, 503S.W.2d 177 (Ky. 1973).

Kenney v. Superior Court, note .31 Supra

In Katahett V. FetlKi'J, 115 Cal.Rptr. 317, 320 (Ct. App. 1974), the same court that al-
lowed the earlier discovery construed California's riondiscovery statute—Evidence Code

section 1157:

Evidence Code section 1157 expresses a legislative judgment that the public
interest in medical staff candor...requires a degree of confidentiality. It
was enacted in 1968 in apparent response to this court's decision in Kenney....

Arizona. California, Florida, Hawaii, ldaho, Louisiana, Michigan, Minnesota, Nebraska,
Nevada, New York, Texas, Washington, note 18 supra. Of those thirteen, four—Ildaho,
Louisiana, Minnesota, Texas—are broad enough in scope to protect the records of nurs-
ing. nftd other health professional evaluation committeen.

Alabama, Montana, Oregon, Wyoming, note 18 Supra.

New Jersey, North Dakota, Ohio, Pennsylvania, note 18 supra. Hy expressterms, each
of these statutes limits noivJisscovery protection to the information and data rode
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43.

46.

47.

1%

48.

49.

50.

available to a comalttee. interpreted literally. t! :y Ild not protect a commlttie's
own records and proceedings; as a practical carter, however, a committee's work pro-
duct will Jitt covered because it will conmi ~iclt*r of rhx prjvlleg?.-* data submitted
to it or its own evaluative, judgmental > asions concern Log that data. More im-
portant is that three of these statutes—Mew Jersey, North Dakota, Ohio—relate only
to "utilisation review" coair.ittees.

Arizona, California, Florida, Hawaii, ldaho, Minnesota, Nevada, New York, note 13

supra.

Florida, Idaho, Minnesota, Montana, Nebraska, Oregon, note LG supra.

Cal. EvLd. Code Sec. 1157 (Nest Supp. 1974).

Minn. 63th Legislature-Second Regular Session Laws, 1974, Ch. 195.

42 U.S.C. 1320c-15 (Supp. 1970).
PROHIBITION AGAINST DISCLOSURE OF INFORMATION

13?.0c-15. (a) Any data or information acquired hy any [PSRO] in the exercise
of its duties and functions, shall be held in confidence and shall not be
disclosed to any person except (1) to the extent that may be necessary to
carry out tha purposes of this part or (2) in such cases and under such cir-
cumstances as the Secretary shall by regulations provide to assure adequate
protection of tha rights and interests of patients, hcnltli cace practition-
ers, or providers of healLth care.

Tha following section of the law—42 11.S.C. 1320c-14—also raises some confidentiality

issues.

CORRELATION OF FUNCTIONS BETWEEN [PSROs] AND ADMINISTRATIVE INSTRUMENTALITIES

1320e-14. The Secretary shall by regulations provide for...such interchange
of data and informatLon, and such ocher cooperation...between and among—

(a)(1) agencies and organizations which are parties to agreements
entered into pursuant to section 1816, (2) carriers which are parties to
contracts entered into pursuant to section 1842, and (3) any other pub-
lic or private agency [other than a PSRO] having review or control fun.c- .-
.estions, or proved relevant data-gathering procedures and experience, and

(b) [PSROs], as may be necessary or appropriate for the effective"
administration of title XVIII, or State plans.... =«

SeveralL commentators have reviewed the possiblelegal implications of these and other
sections of the PSRI) legislation. Seec.cj., D. J. Anderson, 7rofessionaX Standards
Review Organizations, Chicago Medicine, 77:745 (Sept. 7, 1974); C. E. Welch, PSROT.
— Pros and Cons, New England Journal of Medicine, 290:1319 (June 6, 1974); D. E.
Willett, Malpractice claims—will. they increase or (l‘crease tilth PSROs?, bulletin of
the American College of Surgeons, 59:7 (May 19/4).

Silver v. Cordon (Cir. Ct., Honolulu, Hawaii, September 21, 1971), interpreting Hawaii
Rev. Stat. Sec. 624-25.5 (Supp. 1973), reported In The. Citation, 24:59 (Dec. 197L).

Oviatr v. Archbishop Hergar. ' Try Hospital, 214 flW.Rd 490, 49? (Nob. 1974), interpre-
ting Rev. Stat. of Neb. Sec. 71 (19/1).

Pindar v. Parke Davis and Company, 337 N.Y.S.Pd 45!", 453 (Sup. Cr. 1972), interpreting
N.Y. Education Law Sue. 6527(3) (McKinney Supp. 19/3). It ran be inferred that the
defendant was resisting discovery ol hit. os/n testimony about the underlying patient
core events, prompting the court to comment fli.it "the facts giving rise to the causes
of action are particularly within the knowledge of [this! individual defendant...."”
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