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ALASKA STATE MEDICAL ASSOCIATION

RESOLUTION No. 1 9 -7 4

S U B JE C T : Subpoena Im m unity

SUBM ITTED B Y : Jam es W ils o n ,  M. D .

BE IT  RESO LV ED , to  c o n t in u e  to  a s k  o u r  L e g i s l a t i v e  C o m m ittee  to  work  

to w a rd s  l e g i s l a t i o n  m akin g  H o s p it a l  and M e d ic a l S o c ie t y  C o m m itte e s ' 
r e p o r t s  immune from  le g a l  a c t io n  to  su b p o en a . T h is  i s  e s s e n t i a l  i f  
t h e s e  co m m itte e s  a r e  e v e r  to  f u n c t io n  e f f e c t i v e l y .



O c to b e r  2 9 , 1974

M E M O

T o :

From :

L e g i s l a t i v e  C o m m ittee  Members 

c a r o ly n  B ro w n , C h a ir p e r s o n

S u b je c t :  Subpoena Im m unity

R e s o lu t io n  1 9 -7 4  o f  th e  1974 ASMA House o f  D e le g a te s  i s  a t t a c h e d .

As a f o l lo w  up to  L e g i s l a t i v e  Com m ittee  a c t i v i t y ,  a t ta c h e d  i s  an e x c e l l e n t  r e p o r t  
p ut o u t by th e  J o i n t  C om m ission  on A c c r e d it io n  o f  H o s p it a ls  w h ich  su m m arizes th e  
v a r io u s  s t a t e s '  le g a l  a t t i t u d e  tow ard  l i a b i l i t y ,  im m u n ity , and d i s c o v e r a b i l i t y  o f  
h o s p it a l  and a s s o c ia t io n  r e c o r d s  and co m m ittee  r e p o r t s .  The r e p o r t  i s  q u it e  d e t a i l e d

b ut I  th o u g h t members w ould  l i k e  to r e v ie w  t h i s  in  some d e p th .

I t  may be t h a t  a f t e r  th e  l e g i s l a t o r s  g e t  to  J u n e a u , we can  ta k e  t h i s  in f o r m a t io n  and 

push v e r y  h a rd  f o r  s i m i l a r  l e g i s l a t i o n  in  A la s k a .

M in e so ta  a p p e a rs  to  have  th e  b ro a d e s t  l e g i s l a t i o n  s u rro u n d in g  t h i s  m a t te r  and t h i s  may 

v e r y  w e l l  s e r v e  as  a model f o r  A la s k a .

You may w ant to  keep  t h i s  in  y o u r  f i l e s  a s  we a t te m p t  to  d e a l w ith  t h i s  th ro u g h o u t

t h i s  l e g i s l a t i v e  y e a r .

T h a t ' s  a l l .  Thank you v e r y  m uch.
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P U B L I C  H E A L T H —  R E  V I E W  O R G A N I Z A T I O N S  

C H A P T E R  295

S .F .N o .3175

fCoded in P a r t]
•

An Act relating lo health; providing lor limitations on liability of review 
organizations; providing for confidentiality of records of review organ­
izations; amending Minnesota Statutes 1071, Sections 143 51, Subdivision 
3. and by adding a subdivision; 145.63; .and 145.64.

He If exacted bp the f.cpi.ilatitrr 0/  fhe S ta te  nf M lnxtextii:
Section I. Minnesota Stillt»f«**• l!>7t. Section 14.'.fit. I* mneudtsl h r adding 

it nubdlvihioti to rend:
HuInI. 4ii. '•Administrative atiiff" inennn the stnrr of n hospital nr clinic.
Piv. 2. Minnesota Stnluton 1071, Section ll.l.dl, Subdivision fi, Is amend- 

cd to read:
Hnhd. o. "ftevhnv urpniii/.nlion" means 11 committee whoso inemlv-rshlp Is 

limited to iimfeo-loimlH mol administrative staff, cverpt whore nthem ise pro­
vided for hy .sfnte or federal law, and which is established by n hospital, hy a 
clinic, hy one or more stnto or ImciiI associations of professionals, h.v nil organ­
ization of professional* from a pnrtlrnlnr nren or metllcnl Institution, hy a 
hoHlth mulntcimoce iirgiinlziillnn as defined In Minnesota Statutes, Chapter 
11211, hy a nonprofit health service phm ror;>oriition as defiord In Minnesota 
Statutes, Chapter tflC or by a professional Mtenilards review organization estab­
lished pursuant to 42 C.S.C.. Section I,'l20r-I et sis| > to pat her and review 
Information relating to the cure and treatment of patients for the purposes 
of:

(a) Evaluating and Improving the gonllty of health rnre rendered In the nren 
or modlcnl Institution: 

lh> deducing morhldlty or m ortality;
(cl llualiilng nud disseminating atntlatlra und iuforuintlon relative to the 

treuti nent and prevention of tlisenses, Illness anil Injarles:
(til Developing anil publishing guidelines showing the norms of health enre 

In the area nr medical Institution.
(e> Developing nntl publishing guidelines designed to keep within reason- 

nble bountls the rust of health c a n ’;
(f) Ilerlewlng the i|imllty or cost or health rnre serrlren provided to on- 

rollis-i of benltti inaiotennnee organizations;
Igl Acting as a professional standards review organization piirsiiunt to 42 

t'.ij.C., .Section t.T.tie-t et m i :  or 
ih) Kevlcwlng. riding oil, or advising on eontrorerslcs. disputes or gorstlons 

between: ,
(1) health Insurance carriers o r hrnlth muliitcimnce organizations nud their 

Insur'd* or enrolhvs;
(2) priifessloanl licensing Iwmnls net I o r  tinder Ihelr powers Including ill*- 

clptinary, license revocation or »in|>eiision proctslurrs mid health providers 
licensed hy them when the m atte r l.i rrfcrru l in  a cm lew cunuuUiov by the 
prnfesslomil licensing hoard;

f.’t) professionals and their patlenr.s concerning diagnosis, treatm ent or euro, 
or the charges or f i s  therefor;
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(4) professionals nnd health Insurance carriers or health ma!ntciiau*ee o rx x a -  
Jzutlon.s cuoceralng a cliurse or feu for health cure services provided to an 
1 waned or enrnllee; or

(5) profesaloiiuls or their patients and the federal, .state, or local govern­
ment, or agencies thereof. •

No imrty ahull Ik* hound by a ruling of u review organization pursuant to this 
clnn.sc oo u controversy, dispute or uuestloo unless he ngm-s la advance, either 
Hpwiflcuily or genernll;', to ia* lauitul by the ruling.
> 43 U.S.C.A.. 1 1330c.
Sec. :i. Minnesota Statutes 1071, 3cctlon 145.fill, Is amended to read:

143.63 Limitation on liability for mombors of rsvlow organization*
No iierson who Is it mcmlior or employee of, who nets In fin advisory capacity 

to or who furnishes counsel or Rervires lo, a review orgunl/.utiau hIihII bo 
llnbh* for damages or other relief In any action broupht by u person or por- 
sons whose itcflvides have Invii or are being scrutinized or reviewed hy u re­
view arpaniiulion, by renson af the |a-i'funnuace hy him of any duty, function 
or activity of such review orpuiiixntion, unless tho pcrfnrinitnee af such duty, 
function or activity wun motivated by timliee toward the person Hffected 
thereby. No person slmll lie liable far damages or other relief In any action 
hy reason of the performance af him of any duly, function, or activity us a 
incmlier of u review committee or by reason of any rcrnairnenilulioii or ac­
tion of the review committee when the |htsoii acts In the reasonable lielief 
th a t bis ncrlan or reeoaaaeialallaa is warranted by fa d s  known to him or the 
review organization after reasiaaible efforts to iiseerraia (lie facts ii|K»ii which 
the review organization's notion or recommendation Is muilc.

See. 4. Minnesota Statutes 1071. Soetlou 145.04, Is iiliicuded to read:
145.64 Confidentiality of record* ot rsvlew organization

All datu ami Information acipilred by a review organization, In the exer- 
cImj of Us duties mill functions, shall W> la>ld In cnnfldiunv, slmll not be 
diselostsl to anyone except to the extent necessary to carry oat am* or more 
of the iuuihisih of the review nrguiiizntion, nml slmll tiol Is* subject to sale 
| k*cmii nr discovery. No persnu descrilKxl in six'tlnu 1 kVUI slmll disclose vvhst 
transpired at a meeting of a review oigimizuiloii except to the extent neces­
sary la curry out am* or marc of the purposes of a review arguni/ation. The 
proceedings and recunla af a review unionization slmll nut 1st sidijeet to dls- 
cuvery or introdaellua Into evlilenci* In uny civil ta t inn ugnimtl a prufes- 
slaaal arising oat nf the m atter or m atters which arc the subject of con- 
sideratiaa hy the review iirpaulznilnti. Inforniatlon, ilm'iitiienrs nr records 
otherwise available from original soum*s slmll uot be imaiaui* from discovery 
o r use In any civil action merely Is-cause they were presented during pro­
ceedings of a review organization, liar shall any |verson who testified Indore n 
review orgonizulion or who Is u member of It he prevented from testifying 
as to matters within Ids knowledge, lad a iviuiesa eaunot In* askcxl about bis 
testimony Iveforv a review organization or opinions formed by hloi us u resale 
of Its hearing*.

Approved March 27, 1971

• SECO?*- I
- ’• *' * .V»f

DAKOTA C O O iT Y —7

An Act Misting to Qaket> 
appointees to too Dakot

Approved March 27,1974.

G E N E I

An Act routing to tho adr 
sofa Statutes, 1973 Supt 
Subdivision I; 245A.I8 
tlon 32.

; t ,

He i t  enacted by the L eyu  
Section 1. Minnesota S t  

vision t, is amended to read 
245 A.01 Declaration oi pot 

Subdivision 1. The obje 
Sections 1 to 30 a te  to pn 
assistance program s; to n 
sistuuce pnrpohes; u> pror 
p ra ted  public assistance pro 
income or resources to u»  
decency nnd health. • 'p 

I t  La hereby declared to 
p ro rtde  fo r themselves, an* 
the eligibility requirement* 
not refuse suitable employ 
general aseistuocH uod su< 
subsistence reasonably cam 
of such assistance and seo  
in promoting tb s  public hea 

A principal objective la 
tve to  " 'd  those persons* w 
uttiiin self-cure. To ncbi 
minimum standards, of tiv 
stnadunl for cukb payment- 
100 percent of the actual 
maximum established for t 
nnd old use assistance pro 
fa ry  items, 50 percent, ol



51. Matchett v. IVtvay, J 15 Cal.P.ptr. 31/, 320-33! (Ct. App. 1974). To assist; it in . 
determining whether the staff committees fir the reqiiiced purpose of .having 
the responsibility of evaluation and improvement of the quality of care rendered 
in the hospital— ," the court took judicial notice of the Joint Commission's 
Standards and G uidelines (note 13 supra) describing the organization and functions 
of the various committees involved.

...[a] court must have before it facts which allow it to match the staff 
committee’s mission and functions‘against the specifications of the stat­
ute.... The burden o f  e s ta b lish in g  en titlem en t bo nondisclosure res ted  oikh
the party r e s is t in g  diacovary, not the porky seeking i t  (Emphasis
added.)

52. Cillman v. United States, note 36 supra.

53. Banks v. I.ockheed-Georgia Company, 53 F.R.D. 283, 2S5 (N.D.Ca. 1971).

54. See e .g . , N.Y. Education Law Sec. 6900 e t  seq. (McKinney Supp. 1973); Pa.
Session Laws of 1974, Act No. 151; P.ev. Code of Wash. Ann. Sec. 18.88.010 e t. seq. 
(Supp. 1973). Nursing and other professional evaluation activities may be brought 
within the ambit of nondiscovery statutes whose language cannot be stretched
to cover nonphysician review by combining a LI professional quality review activi­
ties into a joint activity under the aegis of a medicaL staff committee. Indeed, 
the Joint Commission already endorses tha integration of nursing service audit 
and medical audit Into a total plan of patient care audit. On this latter point, 
see J. D. Porterfield, A ccredita tion  C lin ic , The Hospital Medical Staff, Sept.
1974, at 33.
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T H E  LIAD I L I T V  M Y T H  E X P O S E D  r 

H O S P I T A L  R E V  I Eli A C T I V I T I E S  PO SE f:J RISK

by

Charles M. Jacobs', J.D. and Susan Weakly

I .  INTRODUCTION

There are important reasons why a hospital must be able to 

demonstrate chat it takes all reasonable steps to assure that 

the professional care rendered to its patients is of optimal 

achievable quality: namely, to gain accreditation, to obtain

third-party reimbursement, to assure the community's continued 

support and confidence in its operations, and to use as a de­

fense in malpractice actions.

To make this demonstration requires that the hospital have o n­

going programs of performance review and medical staff craden- 

tialling. 1 Although by law ultimate responsibility for quality 

care rests with the hospital corporate board,“ diro.ct review 

of the efficacy and economy of health care services by its na­

ture must be a peer activity, lisnce, .uLhority to conduct it 

must be delegated to the professionals who render the services.

The JCAH Standards, and more recently state licensure and feder­

al reimbursement provisions, require that the physicians and 

dentists who provide professional care in a hospital must be con­

stituted as an organized medical staff. It is to this hospital 

medical staff organization that .the quality review authority is > 
delegated.

By itself, this delegation to the medical staff of specific 

quality review functions does not relieve the hospital corpora­

tion of its ultimate legal and moral responsibility to the 

patients and community served for the appropriateness of care pro­

vided in the hospital. Indeed, the modern view is that such re­

view involves administrative, not clinical, activities, and that 

in performing them, the medical staff organization acts as tlie 
agent of the hospital.

Three recent cases are illustrative Two of them hold that the 
h : re. assertion by the h 1 p !tra' th^r it has. de legal r.l quality ns- 

sur.mce functions to its medical staff does not relievo the in­

stitution ol liability i ;, in fact, the medical staff fails to 

perform these functions or p - r f o m s  them negligently.3 A third 

holds Lite hospital liable when it could ar.l should li ve detected 

the incompetence of a staff physician but did not bfu ausc the 

review procedures followed by the medical staff \ w v  inadequate.''
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Thus, nod onl> accreditation bud legal requirements as wall 

mandate well-defined and effective hospital procedures to 

assure proper adherence to and accountability for mainte­

nance of quality and economy.

The chief review responsibilities chat a hospital d e le g a te e  
to  its medical staff and holds the staff a c co v n id b le  f o i ‘ 
performing properly are:

» F i r s t , reviewing the quality (through performance 

evaluation or "audit") and economy (through utili­

zation review) of the patient care rendered at the 

hospital; and

• Second, evaluating the credentials and competence 

of professional peers in connection with staff 

appointment, reappointment, and the delineation of 

clinical privileges.

Documentation is essential to any system requiring account­

ability. Therefore, the medical staff's credentials rec­

ommendations and reports of medical care evaluation reviews 

must be supported by documentation of sufficient detail t:o 

permit the hospital board to make decisions and policies 

in reliance on them.

"Trf'tum,-the.-board's decisions -and. policies _must be sup­
ported b y  documentation sufficient to demonstrate-to the .. 

public and to the Joint Commission that it is meeting its 

corporate duty to its patients.

I f .  PHYSICIAN PARTICIPATION

Hospital systems for evaluating health provider performance 

and for internal medical staff credent, ialL ing must roly on 

the active involvement of the current medical staff. Un­

fortunately, such involvement is often inhibited and even 

foreclosed by deeply rooted concerns about the potential 

professional and legal sanctions thought to I Low front par­

ticipation in such activities.

The actual fears are probably socioeconomic: Loss of re­

ferrals nnd of friends, ostracism, and other peer retaliation.

MYTH/?



However, the fears ■ r» l: often p r e s s e d ace r" a loj'aL 

nature, especially I lab I 1. ity a r Li; i>g from. claims of conspir­
acy or defamation ami potential r.:: I.practice exposure through 

use, in litigation, of the records and results of the review 

process.

These liability fears, although based almost entirely on 

myth, are commonly advanced as reasons for physician unwill­

ingness to conduct or to submit to effective review. There­

fore, it is critical that the myth be exposed.

III. CONSPIRACY

When a hospital, by action of its medical staff and board, 

excludes a practitioner from staff membership or restricts 

or reduces his clinical privileges, the hospital and the 
responsible board or staff members may have to defend against 

a claim that they conspired to violate the practitioner's 

civil rights, to restrict competition, to interfere with a d­

vantageous professional or economic relations, or to fur­

ther some other unlawful end.

Allegations of conspiracy are easily made but very difficult 

to prove. When there are legitimate grounds Cor exclusion 

or restriction and these nre explicitly demonstrated, the 

possibility of monetary liability based on a charge of con­

spiracy is farfetched nnd fanciful, especially ii seme basic 

precautions arc observed:0

• Avoid even the appparnnce of conspiracy by faithfully 

following b y l a w  credential 1ing, review, and corrective 

action provisions-; -fr

• Provide notice, hearing, nnd other elements of pro­

cedural due process; and

• Restrict nil deliberations to formal proceedings.

The cases demonstrate two lessons: that failure to afford

due process is perhaps mare indicative of conspiratorial 

action than any other nonspecific factor, and that a case 

based primarily on a conspiracy allegation is a sign of 

desperation in seeking a cause of action.

IV .  DEFAMATION AND IMMUNITY

When a physician's medical staff membership status or c o m­

petence to exercise clinic il privileges .is being investigated,

MYTH/3



evaluated, nnd decided at a hospital . the puysic iun's cual- 
i 'i cat ions, competence, ethics nr cue ran Lei r iy. r>~ neces­

sity, be discussud orally a.a.i 1.: ... h  leg. .Vcord f :.y. '•; , 

lawsuits asserting slander (oral defamation) or J. Lbei 

(written defamation) may result.

Proportionate to the number of credentials determinations 

m a d e , however, vary few such lawsuits actually are ini­

tiated; and even whan initiated, they rarely, if ever, 

establish liability. The reasons Cor this arc:

o Statements of medical staff members partici­

pating in quality review activities are pro­

tected at common law by a "qualified privi­
lege." When the quality a c t i v i t y  is deemed 

quasi-judicial, the statements of partici­
pants are covered by an "absolute privilege" 

that provides total immunity from liability.

• Properly drafted medical staff bylaws and 

application forms for nodical staff appoint­

ment, reappointment, and the delineation of 

clinical privileges are effective protective 

measures against liability.

• Many states provide medical staff members 

and others with statutory immunity from lia­

bility arising from hospital quality review 

activities conducted in good faith.

• Insurance protection against this liability 

-ri s k  is available to hospital board and nd-

TwTP.ministrative .personnel and to members of the .

—  -•■“ medical s t aff." T" ' •' . *

A. QUALIFIED OR ABSOLUTE PRIVILEGE

A  well-established common law rule, called "qualified 

privilege," provides protection from liability to those 

involved in reviewing a practitioner's competence, qual­

ifications, and conduct for purposes of hospital appoint­
ment, reappointment, delineation of clinical privileges, 

or disciplinary action. Thus, medical staff committee 

members and those v.Tio communicate information to them are 

protected from iiab.Ll.ity for defamation in what they say 

or write if these conditions are met:

* Thu communication is made in good faith and 

without malice.



o The information is repuctud accurately anc 

fairly.

° The communication is tt&de only to others with 

legitimate: interest in the quality or economy 

of patient care.

The qualified privilege docreina was an effective barrier 

to liabilicy ia three of the four known, reported cases in 

which it was asserted. 1 The unusual factual situation in 

the fourth case— an action against a hospital trustee 

whose alleged defamatory statements were communicated to 

othar trustees to effect denial of a surgeon's reappoint­

ment— warranted a trial to allow a jury to decide whether 

the trustee was maliciously motivated by a belie that his 

mother was overcharged for an operation performed by the 

surgeon.3

The moral: When credentials and audit activities are used

for improper purposes— to satisfy personal rather than in­

stitutional and patient care needs--the subterfuge is eas­

ily recognized by the courts and the qualified privilege 

is lost, but when the motives of participants in these 

activities are proper, the qualified privilege is an ef­

fective barrier to liability.q

When "absolute” privilege applies, total protection is 

provided, because the presence of malice or of any of the

other limitations to qualified privilege is immaterial _

Absolute privilege attaches in judicial and legislative 

proceedings, iir administrative hearings; and’ in other 

quasi-judicial o r •quasi-legislative activities.

The courts in California have ruled that hearings by the 

board of n public hospital and hy a medical staff commit­

tee of a private hospital are quasi-judicial proceedings 

.and that communications made in connection with them, even 

if malicious or unfair, are absolutely privileged.10 A 

similar ruling was recently obtained in New Mexico when n 

committee of osteopathic and medical association officers, 

established to review allegations of incompetence and un­

ethical conduct, was held to he a quasi-judicial body, 

thus clothing alleg'd defamatory statements made to it 

with an absoLute privilege.11

On the other band, a private hospital's medical, staff



executive committfea is not a quasi--.iorU.• ia i. b o d y , accord - 

in;; to a Wisconsin court; so absolute pr.lvi Luge did not 

apply to tho charger rod" to Lh-.- committee hy one staff 

physician against another. Probably because o', the fac­

tual circumstances, no claim of qualified privilege was as­

serted, and the plaintiff was held entitled to n jury 

determination on the issues of* maliciousness and unfair 

reporting of the true facts.12

In balance, reliance on the availability of absolute priv­

ilege as a defense is probably somewhat wishful, instead, 

observance of the common law requirements for quail tied 

privilege should provide the necessary immunity against 

liability in medical staff defamation actions.

B. BYLAW RELEASE PROVISIONS

Medical staff applicants and staff members should be re­

quired to specifically release committee members and other 

hospital personnel from civil liability for alleged harm 

resulting from the performance of official quality main­

tenance duties. The Joint Commission's Guidelines f o ?■ th& 
Formilabion o f Medical S ta ff Bytovs, Rides and Regulations 
— 1071 suggests the following language Cor incorporation 

in medical staff bylaws and in membership and clinical 

privileges application forms:

By applying for appointment to the medical staff-, 

each applLeant:.. .authorizes the hospital to c o n­

sult with members of medical staffs of other 

.. hospitals with which the applicant has been as- 

■■ sociated..., consents to the hospital's i n spep-.

: tion of-all records-and documents-Ithat. may be -

material to an evaluation of his professlon;'3r-......

qualifications and competence...[andJ of his 

moral and ethical qualifications..., releases 
from any liability all representatives of the 

hospital and its medical staff for their acts 

performed in good faith and without malice in 
connection with evaluating the applicant nnd his 

credentials, and releases from any liability all 
individuals and organizations who provide infor­

mation to the hospital in good faith and without 

malii e concerning the applicant's competence, 
ethics, character and other qualifications for 
staff appointment and clinical privileges, in­

cluding otherwise privileged or confidential 

informat ion.11
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Article XfV o'; the G u i d e incorpura'ies nadition-ai 
authorization, con ;ent, an;' release provisions arid makes 

than', applicable to a I. L iio;;; :1 I quality arc Lvi c i-.-r, .

Although there has been no definitive test by litigation 

on the legal effectiveness of such bylaw provisions, they 

should ha helpful in the defense of defamation charges 

nr is * fro;?, nonnalicincs hoso.ital quality maintenance
l - . . i . "i jG*

acci res. It is true, however, that lawyers are con­

cerned about what is known as the "adhesion contract"

1 5 S U S *

An adhesion contract is one that is forced upon one party 

by another party in a superior position and is usually 

invalid by law. A hospital with release and immunity 

provisions in its application forms and bylaws possibly 

could be considered a superior party. Local counsel will 

be able to say whether or not this may be a problem in 

the various jurisdictions.*"

C. PROCEDURAL PROTECT I ON

Protection against pocer.tial liability for defamation is 

also offered by incorporating a provision into medical 

staff bylaws requiring that the physician seeking a hear­

ing on an adverse credentials decision must first request 

in writing a specification of the charges. For example, 

where defamation was claimed in connection with n reduc­

tion in privileges, the court held that the physician, hy 

such writ ten-request, consented, to disclosure.of poten­

tially- dercrgetory-bntr relevant infottosetcm:1 e‘ •'•The—J o i n t . 
Commission's G u id e lin e s includes this procedural device 

by providing that grounds for denial, reduction, or other 

adverse committee actions are disclosed only after, a 

hearing is specifically requested.17

D. IMMUNITY STATUTES

r.-.r, in iorwi: in i. sr.-,C u s . wr‘ St a t • 
j ’! 1 ? n f  l~ty» ■ » <: ? ••»!*• r* "r . r  1 —

T.aws that offer varying dovroes of protection against 
liability to tho.;- .•a;-.-’/.: a in hospital qua I ity m a i n t e­

nance activities r

utory irrrar. Lrv ~ ______
t h o u g h  si-: ! i 1 ’ ■■ •: • r y i n l v  t o  " u  i 1 i ’ ' i< ■. < r a -

vicw" net Ivi ti A  seventh state has two immun.it v



s t a t u t e s :  o n e  p r o t e c t  L a g  p h y s i c i a n s  (.'ho s e r v e  o ' ,  a n d  i.n-

c! ividua 1 s w h o  provide inform.': ;,>a ; , n'i-r.-rj
c o m m i t t e e s ;  t'.is o t h e r  p r o v i d i n g  iuuuai.r.y. t o  c h o s e  v.ho s u p ­

p l y  i n f o r m a t i o n  to any i n - h o s p i t a l  s t a f f  c o m m i t t e e  w h o s e  

p u r p o s e  i s  t h e  e v a l u a t i o n  a n d  i m p r o v e m e n t  o f  t h e  q u a l i t y  

of c a r e . 2 0

Since the s t a t e s  that  enacted these l imited s t a tu t e s  ( in  r e ­
sponse to the u t i l i z a t i o n  review requirements of the federal  
Medicare/Medicaid Legislation.) have aLready demonstrated a 
wil l ingness  to Limit hosp i ta l  rev iewer 's  l i a b i l i t y ,  i t  i s  
reasonable to suppose that  they w i l l  now be w i l l in g ,  i f  
asked, to c lothe with immunity review a c t i v i t i e s  concerned 
with q u a l i t y  as well as economy.

The immunity offered by the remaining 25 of these 36 s t a t ­
utes i s  r e l a t i v e l y  more inc lus ive ,  but even these laws vary 
with regard to the spec i f ic  persons and a c t i v i t i e s  covered. 
In some, coverage .is d i rec ted  s p e c i f i c a l l y  to "members" of 
"medical s t a f f "  review committees;21 while o thers  include 
members of the h o s p i t a l ' s  board as  w e l l . 22

Several s t a tu t e s  sp e c i f i c a l ly  extend immunity to th i rd  par­
t i e s  providing information to medical review committees , 22 
and o thers  a lso  pro tec t  committee agents ,  employees, con­
s u l t a n t s ,  and advisors .  ' A few contain provisions broad 
enough in scope t o  cover nursing and other  heal th  profes­
s ional  evaluat ion committees . '5

JCn add i t ion ,  the language in most of the s t a tu t e s  is broad 
-enough to include-any qua-lity main tenance-activ i ty .  They 
.speak"‘-i'n turns of . 'evaluat ion and improvement - of the-qual­
i t y  of carc" or "evaluation of c re d en t ia l s  and q u a l i f i c a ­
t ions  of physicians for performance of th e i r  d u t i e s . "

But a few a re  more r e s t r i c t i v e ;  one, for  example, irentions 
only " re t ro sp e c t iv e"  medical rev iews.70 Another has been 
construed to cover only "a c t ions taken by a medical commit­
tee  ( i . e . ,  re fus ing ,  suspending or revoking h o sp i ta l  p r i v i ­
leges to any doctor) and [not]  poss ible  defamatory publica­
t ions  made by such a committee."2 '

The d e s i r a b i l i t y  of r e l iev in g  the fears  of l i a b i l i t y  of 
persons engaged in qua l i ty  maintenance a c t i v i t i e s  has a lso 
been recognized by Congress. The Profess ional  Standards 
Review Organization (PSRO) sect ion  of Public Law 92-603 
conta ins  a provision l im it ing  the l i a b i l i t y  of members and 
employees of a PSRO and of those providing profess ional



consu l ta t ion  art! sacvt'cos or otis

And the S sp02*t o f  th e  S&oviitaiej ' ■" Coma iso  Ion ok 
M a lp ra c tic e  supports the p r inc ip le  of ittar.unity v/ith th is  
recommends t i o n :

The Commission P>£ COMMENT) S that  the s t a te s  enact 
l e g i s l a t i o n  to au thorise ,  with due process, the 
appropria te  commi-rcee of a hospita l  v.-viical 
s t a f f  to suspend, revoke or c u r t a i l  the p r i v i ­
leges  of a physician for good cause shown. The 
committee r.eabers and the hosp i ta l  should have 
q u a l i f ie d  immunity from su i t  for th e i r  a c t s

In the end, however, an immunity s t a tu te  
a h o s p i t a l ' s  in te rn a l  review programs i f  
Is  unaware of i t s  existence and coverage, 
senir .at ing th is  e s se n t ia l  information to 
and app l ican ts  i s  to a t tach  to the nutdica 
an a ly s i s  d e ta i l in g  the persons and ac t iv r  
app l icab le  s t a te  and federal  law. Where 
utc or where: the coverage i s  too l imited,  
t i e s  throug'a s t a t e  hospital  and medicaL a 
appropr ia te  end needed.

These s t a t u t e s  may add l i t t l e  or nothing to the pro tec tion 
a lready ava i lab le  through common law, but they do serve to 
lower medical s t a f f  nnr.ie'y, thus increasing meaningful 
p a r t i c ip a t io n  .in qua l i ty  mair -nance a c t i v i t i e s .  (For an 
an a ly s is  of the s t a t e  immunity and nondiscovery s t a t u t e s ,  
se^ the char t  on page MYTH/21).

E. INSURANCE COVERAGE

Every physician knows tha t  people seek medical treatment 
for  r e l i e f  of problems which have no medical cure .  The 
same i s  t rue  of legal " t rea tm ent ." Despite the '-cry sub­
s t a n t i a l  b a r r i e r s  to obtaining legal r e l i e f ,  on occasion 
a s t a f f  member or applicant  who fe e l s  aggrieved by rite ap­
p l i c a t i o n  to him of hosp i ta l  q ua l i ty  programs may never­
th e le s s  s t a r t  a lawsuit. Assuring s t a f f  members of th e i r  
freedom from l i a b i l i t y  for pa r t i c ip a t io n  in ho sp i ta l  re ­
view may not be convincing: I ho burden of defending a
lawsuit  i s  po ten t ia l ly  as onerous an in Lite quest Ion of 
u 11 inn tc: 1 inh i  L i t y . 11: • r 
addressed .

The essence of the del'amt Inn lawsuit Is "personal barn," 
as d i s t i n c t  from the notion of "bodily harm" which underl ies

HYTliM



the malpractice  ac t ion .  !>oth arc  insurable r i s k s ,  bat un­
le s s  Cb-c* ordinary walprner. ire policy b'vuvs a •'.peei f ic  en­
dorsement , i t  w i l i  p.at cover personal harm, in some p a r t s  
of the country, th i s  personal harm coverage i s  now included 
in  physician malpractice insurance po l ic ies  through p r io r  
n eg o t ia t io n  v;ith the insurance* c a r r i e r .  Where physicians 
a re  not so covered, the ho sp i ta l ,  by r ide r  to i t s  own in­
surance, can cover i t s  medical s t a f f  members aga ins t  th i s  
l i a b i l i t y  r i sk .

This i s  s im ila r  to the insurance protection th a t  h o sp i t a l s  
o f ten  a f fo rd  the i r  t ru s t e e s .  Premiums arc  genera l ly  not 
c o s t ly .  That r.any h o sp i ta l s  a lready provide t h i s  p ro tec t ion  
to medical s t a f f s  i s  a l l  too often unknown to the physic ians 
covered.

V. MALPRACTICE

The fea r  th a t  the proceedings or r ep o r ts  of h o sp i ta l  review 
committees or tha t  statements made hy committee members in 
the  course of d e l ib e ra t io n s  can find t h e i r  way into mal­
p ra c t ic e  ac t ions  has an even grea te r  negative e f f e c t  on 
physic ian p a r t i c ip a t io n  in these a c t i v i t i e s  than c!o*es fear  
of defamation ac t ions .  However, the malpractice fea r s  have 
no b e t t e r  foundation than the defamation worries ;  not only 
i s  t h i s  fear  large ly  specu la t ive ,  but the c le a r  d i r e c t i o n  
of both reported case law and s t a t e  l eg i s l a t io n  i s  to the 
con tra ry .

■.' Confusion between qu a l i ty  documents and pa t ien t  medical r a -
- -cords, and between the "d iscoverab i1ity" and " a d m is s ib i l i ty "  

o f  documentary evidence, i s  probably responsible  Dor the 
fea t .  However, these two types of documents are  markedly 
d i s s i m i l a r ,  as are  the ru les  r e l a t in g  to the discovery and 
admission in evidence of each.

Discovery i s  intended to a id  a l i t i g a n t  in preparing for 
t r i a l .  I t  provides him with advance access to witnesses  
or documents, thus he lping him to .learn fac ts  in support 
of h i s  complaint or defense. The information obtained is 
then used to determine w h a t  w i t n e s s e s  to subpoena, what  
other  records Lo look f o r ,  w h a t  line of questioning to 
pursue,  nnd so f o r t h .  Ars■ * e v e n  i f  the d i s c o v e r e d  m a t e r i ­
a l s  a r e  not a d m i s s i b l e  a s  e v i d e n c e ,  t he y  can some t i me s  be 
used in c ross  ex a m i n a t i o n  a t  t r i a l  to c a s t  doub t  on ,  that  
i s ,  to "impeach," a w i t s  ::;'  t e s t i m o n y .

Cenera l ly ,  l ibe ra l  discovery is favored; when both s ides  
know a l l  of  the materia l  f a c t s ,  the time required to



defense through the use ot subpoenas and other p r e t r i a l  
procedures.

Accordingly, pa t ien t  medical records are general ly  discov- 
erable .  And one would' suspect that  these same policy con­
s id e ra t ion s  would subject  the proceedings and r e p o r t ,  of 
hosp i ta l  review committees to discovery. However, that  has 
not beau the case; nr. overr id ing public i n te r e s t  in qua l i ty  
media a l  care forces t h i s  contrary r e s u l t .

A. DISCOVERY CASES

/Attempts to subpoena ho sp i ta l  qua l i ty  documents f a l l  more 
of ten  than they succeed. A.s Bernstein  .states, Hospital 
records and repo r ts  that  r e f l e c t  upon the q u a l i ty  of a phy­
s i c i a n ' s  p rofess ional  performance are tempting morsels for  
opposi t ion a t to rneys .  Few have succeeded in seeing th is  
co n f id e n t ia l  m a te r i a l . " 30

Pr io r  to passage of t h e i r  respect ive  in red i ; cov erv • s t a  ru h rs . 
a Hew Yuri; court refused discovery of medical s t a f f  commit­
tee  records for use in a malpractice ac t ion ,  whereas a Cal­
i fo rn ia  court permitted discovery of the records of hospita 
d i s c ip l in a r y  proceedings r e l a t i n g  to a phys ic ian 's  removal 
from the s t a f f . 31

In 1970, a New Jersey t r i a l  court allowed discovery of a 
h o s p i t a l ' s  p e r in a ta l  morta l i ty  .•committee, minutes, but that  
same year ,  a federa l  d i s t r i c t ,court denied discovery of • 
"minutes and repo r ts  of any Board or Committee of  Doctors 
Hospital  or  i t s  s t a f f  concerning the death" of the p la in ­
t i f f ' s  husband.32

This federa l  court decis ion,  which was recently  affirmed hy 
the United S ta les  Court of A n n e a l ; :  for the D i s t r i c t  o f 
Columbia, fu l ly  a r t i c u l a t e s  the public po.L i.cy cons idora -  
t io ns  aga ins t discovery:

The minutes and reports  of the hoards or commit­
tees  of the Hospital  are records of medical s t a f f  
reviews b y  cop.t.Lt t v < .-.f doctors act ing pursuant
to the requirements of the Jo in t  Commission on 
Accredi ta t ion  of Hospita ls .
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ConfidentiaI>.ty i s  e ssen t ia l  a f fec t ive  r*tin*.*- 
t lo s ing  of those s t a f f  meetings; and th-r.o r.ner- 
ini's arc; u ssea t in I  to the no nr i.-t:ie<] improper.' :r:t 
in the care  and treatment of p a t i e n t s  To sub­
j e c t  these discussions and d e l ibe ra t ions  to the  
discovery process ,  without a showing of excep­
t io n a l  necess i ty ,  would r e s u l t  in  terminating 
such d e l ib e ra t io n s .  Constructive p rofess ional  
c r i t i c i s m  cannot occur in an atmosphere of ap­
prehension that  one do c to r ' s  suggestion w i l l  
be used as  a denunciation of a co l league 's  
conduct in  a malpractice s u i t .

There i s  an overwhelming public i n t e r e s t  in 
having those s t a f f  meetings held on a con f i ­
d e n t ia l  b a s i s  so tha t  the flow of ideas and 
advice can continue unimpeded. Absent ev i ­
dence of ex traordinary  circumstances, there 
i s  no good cause shown requir ing  d isc losure  
of the minutes of these m ee t ings . . . . [They] 
are e n t i t l e d  to a qua l i f ied  p r iv i leg e  on the

3 3bas is  of th i s  overwhelming public i n t e r e s t .

In a second ru l in g  on the p l a i n t i f f ' s  renewed request^ for the 
same discovery before a d i f f e re n t  judge, the couct s t a te d  
th a t  the earL ie r  decis ion

. . . a n a ly ze d  the considera tions  of public p o l icy  
support ing the extension of qua l i f ied  p r iv i l e g e  
of c o n f i d e n t i a l i t y  concerning the subject  mat- . 
t e r  of the meetings of the hosp i ta l  s t a f f  review 
committees, and th i s  Court now adheres to [ t h e ]  

:ujz.-r^.rulingl-that the  proceedings a t  sueh-meetings--are-- =-— 
i =£Sr rfeittit 1'etL- to . a. q u a l i f i e d  grivileger.'ois:. the. b a s i s  . I' .J/LAT 

of the  overwhelming public i n te r e s t  found to 
e x i s t .

*

3 *»

Here the re s o lu t io n  of two c o n f l i c t in g  public i n t e r e s t s  i s  
involved: promoting equitab le  r e s u l t s  for the p l a i n t i f f  in
a malpract ice  su i t  through l ib e r a l  discovery r u l e s ,  and pro­
moting the improvement and maintenance of q u a l i ty  :in hospi­
t a l s  through the nondiscovery of documents and testimony 
a r i s i n g  from the review a c t i v i t y .  I t  i s  c le a r  why the 
"overwhelming publ ic, i n te r e s t "  in  con tro ls  to a ssu re  q u a l i ­
ty medical care  i s  held to take precedence o.’c r  the  in d i ­
v idual  malpract ice  p l a i n t i f f ' s  i n t e r e s t .

While the p l a i n t i f f  permitted such discovery may he in an 
improved l i t i g a t i n g  pos i t ion ,  denying discovery u su a l ly  does



not worsen h is  p os i t ion :  he cnn s t i l l  prove h i s  case by the
t r a d i t i o n a l  rou te—the pa t ien t  medical record,  the fac tual  
testimony of those present  a t  the care t ransac t ion  tha t  a l ­
legedly  caused the ham ,  and the opinion testimony of expert  
w i tnesses .  The a l t e r n a t iv e ,  allowing discovery, would de­
s t ro y  the e f f e c t iv e  conduct of the very a c t i v i t y  in  which 
the public  has an oven/helming i n t e r e s t .

•
Perhaps when the qua l i ty  m ater ia l  for which discovery is  
sought i s  the only avenue open to the p l a i n t i f f  because of 
t ru ly  exceptional  circumstances, such as the death >.' a l l  
wi tnesses  or the lo ss  or de s t ruc t ion  of relevant  medical 
reco rds ,  l im i ted  discovery may be j u s t i f i e d -  And even the 
D i s t r i c t  of Columbia decis ion  recognizes t h i s  p o s s i b i l i t y .  
But "absent  evidence of [such] ex traordinary  c ircumstances,"  
nondiscovery i s  equ itab le  and i s  required by the public  
i n t e r e s t .

The "publ ic  i n t e r e s t "  impetus for nondiscovery i s  r e f l ec ted  
in  s t a tu t o r y  law as well as in court  decis ions .  As of Sep­
tember, 1974, 21 s t a t e s  provided some degree of pro tec t ion  
from discovery of the information and data  generated or r e ­
ceived hy h o sp i t a l  evaluat ion committees.

This nondiscovery p r inc ip le ,  as a common law doc tr ine  ra ther  
than a s t a tu to r y  provis ion,  has a lso been considered : two
o ther  h o sp i ta l  cases .  In one, the widow of a p a t i e n t  who 
committed su ic ide  in a federa l ly-opera ted  i n s t i t u t i o n  a t ­
tempted to discover the repor t  of a board of inqu iry  spe­
c i a l l y  convened pursuant to federa l  regu la t ions  to i n v e s t i ­
gate  the su ic id e .  A federa l  court  in  New York held  that  
both the  repor t  of the board of inquiry  and the h o sp i ta l  
d i r e c t o r ' s  review of the boa rd 's  f indings were not subject  
to d iscovery.  The o n ly  port ion of the report  to which the 
p l a i n t i f f  acquired access was f a c tu a l  te s tim o n y  by hosp i ta l  
employees descr ib ing  the a tua l  circumstances surrounding 
the s u i c i d e . 3h In other  words, the evaluat ive  port ions  were 
deemed nondiseoverable.

A Kentucky h o s p i t a l ' s  l i a b i l i t y  to a pa t ien t  for permit­
t in g  an a l leg ed ly  incompetent physician to continue a t  
the h o s p i t a l  was a t  issue  in  the second case.  There, 
the court  permitted discovery of w r i t ten  sta tements  by 
members of the medical s t a f f  who had personal ly  observed 
t h i s  phys ic ian 's  performance and were c r i t i c a l  of h is  pro­
fes s io n a l  a b i l i t y .  These statements  had been s o l i c i t e d  
by the ho sp i ta l  in a n t ic ip a t io n  that  a hearing might be 
requested when the hosn i ta l  no t i f ied  the physic ian of 
i t s  i n t e n t  to deny him permanent s t a f f  s t a t u s . '

The Kentucky court  re jec ted  the public  policy consid­
e ra t io n  underlying the nondiscovery case law precedents



and l e g i s l a t i v e  enactments in other s t a t e s .  but ,  the 
c o u r t ' s  argument tha t  the Mew York suic ide case under­
mines the nondiscovery doctr ine  i s  most unpersuasive. 
And i t s  decis ion  i s  fu r th e r  compromised by almost sole 
re l iance  on an e a r l i e r  Cal i fo rn ia  c a s e 3:5 which was 
su b cec fu sn tly  o v e r tu rn e d  by enactment of the. Ca l i fo rn ia  
"nondiscovery" s t a tu t e  the very next y e a r . 33

The court  d id ,  however, suggest the a v a i l a b i l i t y  of 
some measure of pro tec t ion  in future  cases a l lu r in g  to 
the p o s s i b i l i t y  that  port ions of t h i s  subpoenaed 
m ater ia l  might have been _egit imately withheld or de­
le ted  through the use of a "pro tec t ive  o rder ,"  i f  one 
had been sought.

B. NONDISCOVERY STATUTES

Of the 21 s t a t e s  tha t  pro tec t  hosp i ta l  review a c t i v i t i e s  
from discovery,  17 sp e c i f i c a l l y  provide for  nondiscover­
a b i l i t y  of the review committee’s proceedings and repor ts :  
13 dec la re  them generally not subject  to subpoena, discov­
ery or  d i s c lo s u r e , 1' 0 and four spaak in terms of con f i ­
d e n t i a l i t y  and/or p r i v i l e g e .111 (Four o ther  s t a t e s  have 
laws tha t  a re  s u b s ta n t ia l ly  l e s s  p r o t e c t iv e . )'*

Some s t a t u t e s  a lso  provide, probably g ra tu i to u s ly ,  tha t  
committee members may not be required to t e s t i f y  as to 
what t ransp ired  during committee de l ibera t ions '*3 or tha t  
the r e s u l t s  of committee a c t i v i t i e s  may not be admittea 
in to  evidence. ,‘1’

The(C a l i fo rn ia^ s t a tu t e  i s  ty p ic a l :
Neither  the proceedings nor the records of o r ­
ganized committees of medical s t a f f s  in  hospi­
t a l s  having the r e sp o n s ib i l i ty  of evaluat ion 
and improvement of the qua l i ty  of care rendered 
in  the  h o s p i t a l . . . s h a l l  be subject  to discovery 
. . . [ a n d ]  no person in at tendance at  a meeting 
of any such committee s h a l l  he required to t e s ­
t i f y  as to what t ranspired t h e r e a t . 1' 1'

^  TT The^Hinnesota  ̂s t a tu t e  i s  one of the broadest  in coverage:
Ail data  nnd information acquired by a review 
organ iza t ion ,  in the exercise  o f  i t s  du t ie s  and 
funct ions ,  s h a l l . . . n o t  be subject  to subpoena 
or discovery.  N o  perso n . . . sha l l  d isc lose  what 
t ransp ired  a t  a meeting of a review organiza­
t ion  except to the extent necessary to carry 
o u t . . . [ i t s J  purposes. The proceedings and rec­
ords of a review organization sh a l l  not he



a !, a r t s  In;; f i t  Li i';»- <?-. which a-"
s u b je c L  uC cons id s ra t  Leu;. .

In t h i s  provision, a ’'review organizat ion" is  defined as:
. .  .a committee whoso r. ar.be a so I "> is  U n i ted  to 
profess  ionais and a i r I n  ii-t i it ive scat r.. . . -md 
whi.cn is -..Lab. s:. jc '.v/ a hosp i ta l ,  hy a c l i n­
i c ,  o ■ ■ . sf-ite ny local, associa t ions or pro­
fess  io na i s , hy sr. '..ai :at i . o o f  profess ion- 
a i s  from a p a r t i cu la r  ac»;a or medical i n s i i.- 
t n t i o a , by a heal th  me.lnten.ar.ee organisat ion 
. . . ,  by a nonprofit  heal th  serv ice  pLaa cor-  
norat ion.  . .or hy a prota.ss Lanai stan-.iaras' 
review organ is at io n ..  . to '-•.ether an i review 
information r e l a t i n g  to the care and t r e a t ­
ment of p a t i e n t s . . . .

Congress included a nondisclosure provision in the* Profes­
s iona l  Standards Review Organization l eg i s l a t io n  covering 
the data  nd repor ts  that  heal th  care providers and pro­
f e s s io n a l s  submit to PSRO organisa t ions .

Of course,  if  a pa r t ic ip an t  in a medical s t a f f  review ac­
t i v i t y  has personal knowledge of the underlying fac t s  of 
a case ,  then merely because he discussed those f a c t s  a t  a 
h o sp i t a l  meeting v/iLl not grant him immunity from t e s t i ­
fying ns to these fac ts  e i t h e r  during discovery proceed­
ings or a t  t r i a l .  While he cannot he asked what he. or 
o the rs  sa id ,  saw, or heard a t  the committee meeting, he 
can be asked about, h is  .independent personal, knowledge-of 
the underlying t ransac t ion .  -Iff the. ru le  wove otherwise, ’ 
hosp i ta l -based  review a c t i v i t i e s  could-be used as a sub­
terfuge for  withholding materia l  evidence.

S im i la r ly ,  i f  a p a r t i c ip a n t  in  a hosp i ta l  review a c t i v i t y ,  
as a witness or a member of a committee, i s  himself  l a t e r  
sued for  malpractice for the same incident  th a t  was the 
sub jec t  of the hosp i ta l  review, be can be made to t e s t i f y  
as to what ha knows about the incident  but not about what 
t ran sp i red  during the review a c t i v i t y .

These commonsense exceptions are s ta ted  as follows:
• In the Cali io rn ia  s t a tu t e :

The* prohib i t ion  re l a t in g  to discovery or t e s ­
timony oh.nl. I not apply to the statements made



t o  a n y  p e r s o n  :i.o attendant:'.* a! s u c h  a  «ac*..*ting w h o  

i s  l a t e r  a  p a r t y  t o  a n  a c t i o n  o r  p r o c e e d i n g  d m  

s u b j e c t  m a t t e r  o f  u h  i ot; w a s  I e  &■>

m e e t i n g . ...

» I n  t h e  M i n n e s o t a  s t a t u t e

[.A. ] n y  p e r s o n  v:ho t e s t i f i e d  b e f o r e  a  r e v i e w  o r ­

g a n i s a t i o n  o r  w h o  i s  a number of i t  f she. II not]  
b e  p r e v e n t e d  f r o m  t e s t i f y i n g  a s  t o  m u t t e r s  w i t h ­

i n  h i s  k n o w l e d g e ,  b u t  a  w i t n e s s  c a n n o t  b e  a s k e d  

a b o u t  h i s  t e s t i m o n y  b u f o c e  a  review organizat ion 
o r  o p i n i o n s  f o r m e d  b y  h i m  a s  a  r e s u l t  o f  i t s  

h e a r i n g s .

C. APPL I CAT 1 Oil OF NONDISCOVERY STATUTES

At l e a s t  four of these nondiscovery s t a tu te s  have been tes ted  
in  l i t i g a t i o n .  In Hawaii, app l ica t ion  of the s t a tu t e  pre­
vented discovery of medical a ssoc ia t ion  inves t iga tory  records 
r e l a t i n g  to a physician.  ' 'n

Nebraska's  s t a tu t e  proved an e f f e c t iv e  b a r r i e r  to a malprac­
t i c e  p l a i n t i f f ' s  attempted use of a medical staff: Committee:’ s 
records concerning suspension of a physic ian 's  p r iv i leg es .
The court explained the ra t io n a le  behind the l e g i s l a t iv e  
ac t io n  in  t h i s  way:

The bas is  for the p r iv tL ege . . .  i s  the publ ic In­
t e r e s t  in  the improvement of the care, and t r e a t ­
ment of p a t i e n t s .  The Jo in t  Commission.. . r e -  

• 7 ;  qu ires  there  be constant  an a ly s i s  nnd review of
: " the c l i n  ical-work-done in - the  hospital-. The. ira- . . ■

t  * ‘ portnnce of communication of Information to.#., -  . r* ■
and fuLl and open discussion :in the committees 
during the review of c l i n i c a l  work can fie e a s i ly  
seen. 9

In  New York, the nondisclosure s t a tu t e  did not prohib i t  d i s ­
covery from  th e  d e fe n d a n t p h y s ic ia n  of fac ts  underlying the 
ac t ion  merely because he had disclosed these f a c t s  in a p res ­
en ta t ion  and report  a t  a jo in t  meeting of the local  medical 
soc ie ty  and hosp i ta l  s t a f f .  This r e s u l t  is :in accord with 
an express provision in the New York s t a tu t e ,  s im ila r  to 
the Ca l i fo rn ia  and Minnesota provisions,  that stntem-'nts 
of the under I y in,", fac ts  made by a p -rson who is a party to 
an ac t ion  involving tbs same subject  matter  are  not pro­
tec ted from discovery merely because the statements were made 
a t  the m e e t in g . ’0



Iit Liu: fourth case, a m  Ipracc :.ce plain t i f f  roquetLrd the 
h o s p i t a l ' s  ‘'personnel. and/or s tu f f  r i l e s 1' a:: well as th° 
file*.; of various nediest  :■■■■:, . i f  .-cuv, if t :. •aenrnir'g :: 
phys ic ian 's  s t a f f  members!’, i p . Lu holding tha t  Ca !. Lcornia 
V.vidence Code sec t ion  1L57 (see page MYTK/14) barred access 
to the medical s t a f f  f i l e s ,  the court underscored the pub­
l i c  policy issues that  the nondiscovery s t a tu t e  s e e ’as to 
r e s o lv e :

. .  . [ ' tjhe qua l i ty  of i .n-hosnital medical care, 
depends heavily  upon the committee members' 
frankness in evaluating th e i r  a s s o c ia t e s ' med­
i c a l  s h i l l s  and th s ic  o b je c t iv i ty  in regu la t in g  
s t a f f  p r i v i l e g e s . . . .

Section 1157 was enacted upon the theory th a t  
ex te rnal  access to peer inves t iga t ions  con­
ducted by s t a f f  committees s t i f l e s  candor f id  
i n h ib i t s  o b je c t iv i ty .  I t  evinces a l e g i s l a ­
t iv e  judgment that  the qua l i ty  of in -h o sp i ta l  
medical p rac t ice  w i l l  be elevated by armoring 
s t a f f  in q u i r i e s  with a measure, of confiden­
t i a l i t y .

This c o n f id e n t i a l i ty  exacts n soc ia l  cost ,  
because it* impairs malpractice p l a i n t i f f s '  
access to ev idence . . . [andJ might ser iously  
jeopardise  or even prevent the p l a i n t i f f ' s  
recovery. Section 1157 represents  a l e g i s ­
lative.  choice between competing public con­
cerns.  f t  embraces the goal of medical s t a f f  
candor a t  the cost of impairing p l a i n t i f f s '  
access to ev idence .s 1

 • ... .

\.nd, although sect ion 1157 speaks only to "organised commit­
tees of medical s t a f f s , "  th i s  court held that  in so fa r  as 
hosp i ta l  adminis t ra t ion  f i l e s  r e f l e c t  "the proceedings of 
s t a f f  committees.. .conforming to the s t a tu t e , "  such adminis­
t r a t io n  f i l e s  are a lso  nondLscoverable.

15ut does th i s  d i s t in c t io n  mean tha t  the records and proceed­
ings of nursing, pharmacy and other  profess ional  a u d i t  a c t i v ­
i t i e s  w i l l  be considered "administrat ion" f i l e s  and hence 
discoverable? The courts  have not adhered to such a r ig id  
l in e  in the past .

l’or example, without the benef i t  of s ta tu to ry  nond Ir.covery, 
a fedurn 1 court in hew York refused discovery of the report  
of a board of inquiry convened to investigate  a su.Lc.tde in a 
government h o s p i t a l . 5■ Similar ly ,  another federal court in 
Georgia denied discovery of an a i r c r a f t  manufacturer 's



• in te rnal  study of compliance with equal opportunity laws, 
because " . . . i t  would be contrary  to [public]  pulley to 
discourage frank s s l f - c r i t i u l s n  and evaluation in the 
development of a f f i rm at ive  act ion programs of th i s  k i n d . " 5 '

These decis ions both demonstrate tha t  the determinative  fac­
tor  i s  not who conducts the review but i s  r a th e r  the  in­
t r i n s i c  nature of the documentation and a c t iv i t y  sought to 
be protec ted and encouraged.

Since nonphysician q u a l i ty  review serves the same purposes as 
the  medical review funct ion—namely, the assurance of  optimal 
q ua l i ty  p a t ien t  care ,  the competent performance of the  heal th  
p r a c t i t i o n e r ,  and p ro fess iona l  s e l f - d i s c i p l i n e ,  i t  i s  c lea r  
tha t  nonphysician q u a l i ty  review should receive equal  p ro tec ­
t io n .  Today, the  public  has no less  an i n t e r e s t  in  candid, 
ob jec t ive  nursing care  evaluat ion than in medical care  eva l ­
ua t ion ,  e sp ec ia l ly  s ince  s t a t e s  are  beginning to l i b e r a l i s e  
the nurses '  ro le  in hea l th  care by permitt ing them to perform 
ac ts  here tofore  exclus ively  l im i ted  to p h y s ic ian s .5'1

VI. ADMISSIBILITY

The n on ad n is s ib i l i ty  of h o sp i ta l  qua l i ty  program documents 
i s  more e a s i ly  demonstrated and would present  no problem 

. . i f  i t  weren 't  for the confusion of t h i s  documentation with 
p a t i e n t  medical records. When courts  consider the admis­
s i b i l i t y  of documentary evidence, they want to make c e r t a i n  
th a t  the proffered documents contain r e l i a b le  and va l id  
•information and were not prepared espec ia l ly  for the  pur­

p o se s '  of t r  lab. .

AAmong t h e i r  other  d i s a b i l i t i e s ,  documents cannot i>e sub­
jec ted  to cross-examinat ion. Accordingly, the hearsay ru le  
has severe ly  l imited the extent  to which w r i t ten  m a te r ia ls  
may be admitted into  evidence. I t  i s  only through a sp e c i ­
f i c  exception to the hearsay ru le  tha t  pa t ien t  medical r ec ­
ords are  introduced in to  evidence. This exception, from 
commercial law, o r ig in a l ly  r e la te d  to "business" records .

For admission Into evidence under the business record ex­
cep t ion ,  a record must (1) be made in the ordinary course 
of business where i t  i s  i n t e g r a l  to the business to main­
ta in  such a record, (?) bo made a t  the time of or c lose  
enough in time to the t r a n sac t io n  tha t  i s  the su b je c t  of 
the lawsuit  to provide reasonable assurance that  the t r a n s ­
ac t io n  is  accura te ly  reported,  CD bo made by a p a r ty  to



the t ransac t io n ,  and ( V) be made to record an act . . condi­
t ion ,  or even t , an *1 istingeLxhau f ’‘om conclusions,  jud'c- 
monty, ana op in io n s . Of course , the exact au'rwi a t ion  of 
the hearsay ru le  and of i t s  exceptions va r ie s  in d i f f e r e n t  
j u r i s d i c t i o n s ,  but t h i s  statement i s  generally accura te .

P a t i e n t s '  medical records are  usual ly  admissible  under the 
business records exception when the hosp i ta l  medical record 
adminis t ra tor  or o ther  ' 'custodian" of tit a records t e s t i f i e s  
th a t  they ware mad a in the regular  course of the h o s p i t a l ' s  
business, that  it  i s  the business of the h o sp i ta l  to keep 
such records, and that  they were made at or c lose  to the 
time of the p a t ien t  care events they document. Ever- so, 
those port ions of Lhe medical record r e f l e c t in g  conclu­
sions ,  judgments, or opinions, ra the r  than f a c t s ,  may not 
be admissible except under snec ia l  circumstances.

Although made in  the course of the h o s p i t a l ' s  business ,  the 
proceedings and repor ts  of review committees cannot meet 
the other  condit ions of the business  record t e s t  f o r  

a d m i s s ib i l i t y :

® They are prospect ive  (c reden t ia l s )  or r e t r o ­
spective  (audi t )  and are not made a t  the 
r ig h t  time.

» They are second-hand evidence of the p a t ien t  
care a c t s ,  condit ions ,  or events described in 
the actual  pa t ien t  medical record. *,

• They are made by parsons who were not present
. a t  the events they purport to review and . .

lb.-., . / d e s c r i b e ; - •• - • •

• They are made for purposes only in d i r e c t ly  r e ­
la ted  to the medical treatment of any p a r t i c u ­
l a r  p a t ie n t .

» They conta in  opinions, p rofess ional  judgments, 
and conclusions.

.• They are  not  " in te g ra l "  to the h o s p i t a l ' s  
business of providing pa t ien t  care  (except,  
perhaps, where required by law).

For these reasons,  no k n o w n  attempt to admit h o s p i t a l  qual­
i ty  assurance doc. am cats ir.to evidence no proof of malprac­
t ic e  has succeeded.



VII. COKCLUSIOI!

The ho sp i ta l  has a p ro fess iona l ,  legal  and so c ia l  o b l ig a ­
t ion  to make every reasonable e f f o r t  towards assur ing  that  
care rendered to i t s  pa t ien t s  meets the highest  achievable  
standards of economy and qua l i ty .  To s a t i s f y  the publ ic  
mandate for  acco u n ta b i l i ty ,  the hosp i ta l  must be able  a l ­
ways to demonstrate tha t  th i s  obl iga t ion  i s  indeed being 
met by v iab le ,  e f f e c t iv e  in te rn a l  review programs.

That such programs can be e f fe c t iv e  only through the ac t ive  
p a r t i c ip a t io n  of the  profess ionals  who provide the p a t i e n t  
care s e rv ice s ,  and tha t  the profess ionals  have based th a i r  
nonpar t ic ipa t ion  in  pa r t  on fears  of po ten t ia l  l e g a l  l i a ­
b i l i t y ,  a re  obvious statements of fac t .

Upon a n a ly s i s ,  however, the fears  a l legedly  d e te r r in g  such 
p a r t i c i p a t i o n —defamation and malpractice l i a b i l i t y  r e ­
su l t in g  from adverse use of hosp i ta l  review f ind ings—are 
seen to be almost wholly unfounded. The pxiblic has recog­
nized these concerns, and, based on i t s  overriding i n t e r e s t  
in  q u a l i ty  medical care, has provided for the p ro fess iona ls  
v/ho p a r t i c i p a t e  in and document these a c t i v i t i e s  both 
l e g i s l a t i v e  and j u d ic i a l  safeguards.

The excuse of l i a b i l i t y  being no longer tenable , the 
publ ic  and the Jo in t  Commission are e n t i t l e d  to demand 
th a t  h o sp i ta l  medical and profess ional  s t a f f s ,  and hospi­
t a l  boards nnd adm in is t ra t ive  o f f i c e r s ,  w i l l  vigorously 
pursue and f a i t h f u l l y  discharge these review responsi -
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2 .  The r . o s t  e x p l i c i t  s t a t e m e n t  o f  t h e  r e q u  Lro aoai. a p p e a r s  i n  cue Q u a l i t y  o f  P c o f s s s l o n a l  
S e r v i c e s  S t a n d a r d ,  A c a r c d ib u t t o n  i- lz n u 'i l  j o ■* H o s p i. in la  ( C h i c a g o :  J o i n t  C o ts a i s o io a  on
A c c r e d i t a t i o n  o f  H o s p i t a l s ,  1 9 7 4 ) :

. . . [ I ' J i i e  B o a rd  o f  C o m m i s s i o n e r s  o f  t h e  J o i n t  C o m m is s io n  ha s  f o r m a l l y  a n ­
nounced  t h i s  p o l i c y :  T h a t  h o s p i t a l  a c c r e d i t a t i o n  s h a l l  d e p e n d . . . i n  p a r t i c u ­
l a r ,  on e v i d e n c e  t h a t  t h e  h o s p i t a l  m e d i c a l  s t a f f  i s  e f f e c t i v e l y  i m p l e m e n t i n g  
o b j e c t i v e  m e a s u r e s  l e a d i n g  t o  a s s u r a n c e  o f  t h e  q u a l i t y  o f  p a t i e n t  c a r e ; t h a t  
o t h e r  p r o f e s s i o n a l  s t a f f s  a r e  d o i n g  t h e  same i n  t h a  s e r v i c e s  t h e y  p r o v i d e ;  
and  t h a t  t h e  g o v e r n i n g  bo dy  and  men :g am ea t  s u p p o r t  and  a s s i s t  i n  t h e  i m p l e ­
m e n t a t i o n  t h e r e o f .  The  h o s p i t a l  s h a l l  d e m o n s t r a t e  t h a t  t h e  q u a l i t y  o f  
p a t i e n t  c a r e  p r o v i d e d  i s  c o n s t a n t l y  o p t i m a l  hy  c o n t i n u o u s l y  e v a l u a t i n g  i t  
t h r o u g h  r e l i a b l e  and v a l i d  m e a s u r e s .

2 .  See e .g .  , D a r l i n g  / .  C h a r l e s t o n  Co mmu n i ty  M e m o r i a l  H o s p i t a l ,  211 N . E . 2d 253 (1 1 1 .
1 9 6 5 ) ,  c e r t .  d e n ie d  383  U .B .  946 ( 1 9 6 6 ) ;  F o l e y  v .  B i s h o p  C l a r k s o n  M e m o r i a l  H o s p i t a l ,
173 h ' .U .2 d  831 ( N e b .  1 9 7 0 ) ;  F i o r c n t i . n o  v .  Wenger ,  227 N.F. .2d  296  ( N . Y .  1 9 6 7 ) ;  case3
c L t e d  and  d i s c u s s e d  n o t e s  3 ,  4 ,  and  5 i n f r a .  C f .  Moore  v .  Boa rd  o f  T r u s t e e s  o f  C a r s o n -  
Tahoa H o s p i t a l ,  493  P . 2d 605 (N e v .  .1972).  The p r i n c i p l e  ha s  a l s o  been  e n a c t e d  i n t o  
s t a t u t o r y  l a w  i n  s e v e r a l  j u r i s d i c t i o n s .  So.e e . g .  , I n d .  A n n .  S t a t .  S ec .  42 - . l6 0 5 a  (Supp .  
1 9 7 2 ) ;  M i c h .  S t a t .  Ann .  Sec .  1 4 . 1 1 7 9 ( 2 )  (Sup p .  1 9 7 4 ) .

3 .  I n  M i t c h e l l  C o u n ty  l ia r ,p i  b a t A u t h o r i t y  v .  J o in e r ,  189 S . E . ? d  4 1 2 ,  414  (Cn .  19 7 2 ) ,  a f f ’ g  
186 S . E . 2 d  307 (Ca .  App .  1 9 7 1 ) ,  t h e  c o u r t  h e l d  t h . i t  " t h e  d e l e g a t i o n  o f  a u t h o r i t y  t o  
s c r e e n  a p p l i c a n t s  f o r  s t a f f  m e m b e r s h ip  on  t h e  m e d i c a l  s t a f f  d o e s  n o t  r e l i e v e  t h e  A u t h ­
o r i t y  o f  i t s  r e s p o n s i b i l i t y  s i n c e  t h e  members o l  su ch  s t a f f  [w hen  p e r f o r m i n g  such  a d ­
m i n i s t r a t i v e  a c t s  on b e h a l f  oT t h e  h o s p i t a l ]  n e t  an a g e n t s  f o r  t h a  A u t h o r i t y . . . . "

I n  P iw c e l l  v .  Z in b e lm a r t ,  500  P . 2d 335 ,  341 ( A r i r . .  A pp .  1 9 7 2 ) ,  t h e  c o u r t  h e l d  t h a t  t h e  
f a c t  t h a t  t h e  s u r g e r y  d e p a r t m e n t  had c o n s i d e r e d  t h a  s u r g e o n ' s  c o m p e t e n c e  and had f a i l e d  
t o  recommend c o r r e c t i v e  a c t i o n  wan no d e f e n s e .  ' Tho  D e p a r t m e n t  of  S u r g e r y  was a c t i n g  
f o r  and  on  b e h a l E  o f  t h e  h o s p i t a l  i n  f u l f i l l i n g  t h i s  d u t y  and i f  t h e  d e p a r t m e n t  was 
n e g l i g e n t  i n  n o t  t a k i n g  a c t i o n  a g a i n s t  [ t h e  s u r g e o n ]  o r  re c o m m e n d in g  t o  t h e  b o a r d  o f  
t r u s t e e s  t h a t  a c t i o n  be  t a k e n ,  t h e n  t h e  h o s p i t a l  w o u l d  a l s o  he n e g l i g e n t . "

4 .-  G o n z a l e s  v t - N o r k ,  No-.- 2 2 5 3 6 6 ,  a t  1 6 4 ,  194 ( S u p e r . . C t .  C n l , ,  S a c r a m e n t o  C o u n t y ,  Novem­
b e r  1 9 ,  1 9 7 3 ) .  I n  h i s  Memorandum o f  D e c i s i o n ,  J u d g e  G o l d b e r g  a p p r o v e d  and e x p r e s s l y  - 
a d o p t e d  t h e  l i n e  o f  a u t h o r i t y  t h a t  e s t a b l i s h e s  h o s p i t a l  c o r p o v - j j t e  r e s p o n s i b i l i t y  Cor 
t h e  q u a l i t y  o f  p a t i e n t  c a r e .  (C ase s  c i t e d  n o t e  2 s u p r a . )  He d i s t i l l e d  f r o m  th e  p r i o r  
d e c i s i o n s  t h e  f o l l o w i n g  r u l e  r e g a r d i n g  t h e  h o s p i t a l ' s  d u t y  and  h e l d  t h e  h o s p i t a l  l i a b l e  
f o r  i t s  f a i l u r e  t o  meet  t h i s  s t a n d a r d :

The h o s p i t a l  h a s  a d u t y  t o  p r o t e c t  i t s  p a t i e n t s  f r o m  m a l p r a c t i c e  hy members 
o f  i t s  m e d i c a l  s t a f f  when i t  knows o r  s h o u l d  ha ve  known t h a t  m a l p r a c t i c e  was 
l i k e l y  t o  be  c o m m i t t e d  upon  t h e m .  M e r c y  H o s p i t a l  had  no a c t u a l  k n o w l e d g e  o f  
Dr.  N o r k ' s  p r o p e n s i t y  t o  c o m m i t  m a l p r a c t i c e ,  b u t  i t  was n e g l g e n t  i n  n o t  
k n o w i n g . . . b e c a u s e  i t  d i d  no t  ha ve  a s y s t e m  f o r  a c q u i r i n g  kn d g e ;  i t  d i d  
n o t  use  t h a  k n o w l e d g e  a v a i l a b l e  t o  i t  p r o p e r l y ;  i t  f a i l e d  t o  i n v e s t i g a t e . . .
[ a ]  c a s e ,  w h i c h  w o u l d  h a v e  g i v e n  i t  k n o w l e d g e ;  and i t  c a nn a  e x c u s e  i t s e l f  on
t h e  g r o u n d  t h a t  i t s  m e d i c a l  s t a f f  d i d  n o t  i n f o r m  I t .

D i r e c t l y  on  t h e  a g e n c y  i s s u e ,  J u d g e  G o l d b e r g  s a i d :

. . . [ ' i ’ Jhe h o s p i t a l  i s  r e q u i r e d  t o  ha ve  a n o d i c a l  s t a f f . .  . [ t h a t  i s . l  " s e l f -  
g o v e r n i n g , "  cm- I n d e p e n d e n t . . . .  Bu» t h i s  doer,  r o t  l i m u n i z e  i t  f r o m  l i a b i l i t y ,  
b e ca u se  t h e  m e d i c a l  s t a f f  a c t s  f o r  t h e  h o s p i t a l  i n  t h e  d i s c h a r g e  o f  t h e  h o s ­
p i t a l ' s  r e s p o n s i b i l i t i e s  t o  p r o t e c t  i t s  p m i e r . : ; ; .

A l t h o u g h  t h e  h o s p i t a l  s e t t l e d  t h e  c l a i m  a g a i n s t  i f  p r i o r  t o  e n t r y  o f  t h e  j u J r - . - a t ,



t h a - s u r g e o n  i n s  a p p e a r ; - !  else i n . i t  i t i t .r, h : e i a  in.cd a t  t i n  t r i a l ,  t r a c
t h e  h o s p i t a l  s b - j u l d  bea r  t h e  e n t i r e  bore! , r ' ; n  c o r p o r a t e  l a b i l i t y  i s s u e  may be r u l e d
on b y  t b ‘ * C a l i f o r n i a  a p p e l l a t e  m u r r .

5 .  I a  H u l l  v . H o rb h  V a l le y  H o s p i t a l ,  493  P . 2d 1 3 5 ,  144 ( M o n t .  1 9 7 2 ) ,  t h e  c o u r t ' s  o p i n i o n
s t a t e s  t h a t ,  " t h o  r e c o r d  i n s o f a r  a s  t h e  h o s p i t a l  i s  c o n c e r n e d ,  d e m o n s t r a t e s  an e f f o r t  
t o  s u p e r v i s e  t h e  q u a l i t y  o f  m e d i c a l  p r a c t i c e  w i t h i n  t h e  H o s p i t a l , "  an d  h o l d s  t h e  h o s p i ­
t a l  n o t  l i a b l e  w h e r e ,  n o t w i t h s t a n d i n g ' s u c h  s u p e r v i s i o n ,  n p a t i e n t  s u f f e r e d  h a m .  How­
e v e r ,  t h i s  o p i n i o n  c a n  a l s o  be i n t e r p r e t e d  a s  opposed  t o  t h e  d o  L n a n - V vT ce  11 -C o rk  t h e o ­
r i e s  on  two  c r i t i c a l  p o i r . e s :  f i r s t ,  -ha t  t h o  M e d i c a l  s t a f f  -ac ts  on b e h a l f  o f  t h e  h e 3 -
y i t . n l  i n  c o n d u c t i n g  o t a f :  r e v i e w  tad e v a l u e t  t o n ;  and  s e c o n d , ' n e t  "knov ladgs* .  w i t h i n  
[ s t a f f ]  dw ' t o r s ’ .H i nds ,  unco m rv an i c . i to d  t o  t h e  h o a r d ,  i s  r o t  a d e m o n s t r a t i o n  o f  kn o w ­
l e d g e  o f  t h e  B o a r d  as  a m a t t e r  o r  l a w . . . . "

The  H o i'k  c o u r t  e x p r e s s l y  r e f u s e d  t o  f o l l o w  t h i s  l i n e  o f  r e a s o n i n g ,  o b s e r v i n g  t h a t :

R e s t r i c t i n g  h o s p i t a l  l i a b i l i t y  t o  c a s e s  o f  a c t u a l  k n o w l e d g e  w o u l d  p ro m o te  
c a r e l e s s n e s s .  I f  i t  w a r e  s o  r e s t r i c t e d ,  " t h e  l e s s  a h o s p i t a l  k n o w s . . . t h e  
s a f e r  i t  i s  a g a i n s t  c h a r g e s  o f  n e g l i g e n c e . "  ( C i t a t i o n s  o m i t t e d . )  [ l ] t  
d o e s  n o t  seem l i k e l y  t h a t  t h e  h i g h e r  c o u r t s  o f  [ C a l i f o r n i a ]  w o u l d  f o l l o w  H u l l  
and p u t  t h j r i s k  oE h a rm  r e s u l t i n g  f r o m  m e d i c a l  s t a f f  i n a c t i v i t y  on t h e  p a ­
t i e n t  r a t h e r  t h a n  on t h e  h o s p i t a l .  G o n z a l e s  v .  M ock ,  Jin.  2 2 5 3 6 6 ,  a t  153,  164 
( S u p e r .  C t .  C a l . ,  S a c r a m e n t o  C o u n t y ,  November 1 9 ,  1 9 7 3 ) .

See A. S n u t h w l c k ,  Tr.e H o s p i t a l  As Ar. I n s t i t u t i o n — F .x p o r . iin g  r e s p o n s i b i l i t i e s  C hange I t s  
R e la t io n s h ip  W ith  th a  S t a f f  R r .y o ic ia r . , 9 C a l i f .  W e s t e r n  I . .  Rev .  429 ( 1 9 7 3 ) ,  f o r  a c r i ­
t i q u e  o f  H u l l .

6 . See e . g . ,  W i L l i s  v .  S a n ta  Ana C ommun i ty  H o s p i t a l  A s s o c i a t i o n ,  26 C n l . P . p t r .  640 ( 1 9 6 2 ) ;  
V i s a l l i  v .  M a r y ' s  H e l p  H o s p i t a l ,  Mo. 15170? ( S u p e r .  C t .  C a l . ,  San M at eo  C o u n t y ,  M ar ch  
1 5 ,  1 9 7 4 ) ;  Hagan v .  O s t e o p a t h i c  G e n e r a l  H o s p i t a l  o f  Rhode C s l t f t u l ,  232 A . 2d 59o ( R . L .  
1 9 6 7 ) .  Sea a ls o  A s c h e n a a n  v .  San I ' r .  n c i s c o  M e d i c a l  S o c i e t y ,  114 C a l . R p t r .  631 ( C t .
A pp .  1 9 / 4 ) ;  C o o d l e y  v .  S u l l i v a n t ,  103 C a l . R p t r .  4 5 i  ( C t .  App .  1 9 / 3 ) ;  S i l v e r  v .  C a s t l e  
M e m o r i a l  H o s p i t a l ,  497 l ’ . 2d  564 ( H a w a i i  1 9 7 2 ) ,  e r r : ,  d e n ie d  4 0 9  ' i . S .  i 0 4 8  (1972. ) .

7.  Scheche f .  v .  K e s t e n ,  141 N .W .2 d  641 ( M i c h .  1 9 6 6 ) ;  S h a p i r o  v .  H e a l t h  I n s u r a n c e  P l a n  o f  
G r e a t e r  New Y o r k ,  /  N . Y . 2 d  56 ( L 9 5 9 ) ;  M a y f i e l d  v .  C l o i c h u r t ,  434 S.V/.?.d 836 ( T e x .
1.969) .  ■ ___________

8 . R a ym on d -v .  ( i r e g a r ,  185 A. 2d 866 ( N . J .  1 9 6 2 ) .

9 .  C f.  Sussman v .  O v e r l o o k  H o s p i t a l  A s s o c i a t i o n ,  222 A . 2d 530 ( N . J .  S u p e r .  1 9 6 6 ) ,  f o r  a 
w e l l - r e a s o n e d  d i c t u m  s u p p o r t i v e  o f  t h e  p r i v i l e g e .

10.  Ase he rm an  v .  N a t a n s o n ,  100 C a l . R p t r .  656  ( C t .  App .  1 9 / 2 ) ;  C o o d l e y  v .  S u l l i v a n t ,  103 
C a l . R p t r .  451 ( C t .  A pp ,  1 9 7 3 ) .  Tho  a b s o l u t e  p r i v i l e g e  i a  b a s e d  on C a l i f o r n i a  C i v i l  
Code s e c t i o n  4 7 . 2 ,  a d e f a m a t i o n - p r i v i  l e g e  s t a t u t e  t h a t  p r o t e c t s ,  i n  g e n e r a l ,  f i l l  com­
m u n i c a t i o n s  made i n  l e g i s l a t i v e ,  j u d i c i a l ,  o r  quas  1 - j u d i c i a l  p r o c e e d i n g s .  By t h e  o p i n ­
i o n s  i n  t h e s e  c a s e s ,  a b s o l u t e  p r i v i l e g e  i n  a l s o  e x t e n d e d  t o  s t a t e m e n t . ' ;  made w h i l e  p r e ­
p a r i n g  f o r  a h e a r i n g ,  as  i n  i n t e r v i e w i n g  p r o s p e c t i v e  w i t n e s s e s  o r  d u r i n g  c o m m i t t e e  
m e e t i n g s  l e a d i n g  t o  a h e a r i n g .

C o o d le y  i s  n o t e w o r t h y  on a t h i r d  i s s u e .  The  p l a i n t i f f  a r g u e d  t h a t  a b s o l u t e  p r i v i l e g e  
was n o t  a v a i l a b l e  t o  m e d i c a l  s t a f f  c o r r . i t r e e s .  C a l i f o r n i a  C i v i l  Code s e c t i o n  4 3 . 7  
p r o v i d e s  a " p a r t i c u l a r "  i t o. L ; . L  •’ 11 . g*. t w i - r  i n , ;  " a n y  a c t  o t  p r o c e e d  i t ’ g un .v
o r  p e r f o r m e d "  by  members o f  a :"-vJ. i o n !  s t a l l  < a m m i t t e e ;  w h e r e a s ,  s e c t i o n  4 7 . 2  " i s  a g e n ­
e r a l  d e f a m a t  i o p - p r  i. v i I r t h a t  i s  d i r e c t e d  t o  a l l  e x e c u t i v e ,  l e g i s l a t i v e ,  nnd j u d i c i a l  
p r o c e e d i n g s . "  T h e r e f o r e ,  r . t t i d  t h e  p l a i n t i f f ,  b e . a u ; - *  " p a r  t i e t :  l a  r  s t a t u t e s  c o n t r o l  e-»er 
g e n e r a l  s t n t  i t e s , "  4 / . 2  was i u a p p l  i c a b t e  an«l t h e  t e s t  o* t h o  q u a l i f i e d  p r i v i l e g e  i n  
4 3 . 7  s h o u l d  h a v e  c o n t r o l l e d .

I n  r e j e c t i n g  t h i s  a r g u m e n t ,  t h o  o p i n i o n  c o n s t r u e s *  4 3 . 7  n a r r o w l y ;



' S e c t i o n  A 3 . 7  i a  c o n c e r n e d  wi  th  a c t  tor ;a t a k e n  I>y i c o  i  c o - r v .c c o a .  . .and
i a  n o t  c o n c e r n e d  w i t h  pos-.?ibl .e d e f a m a t o r y  p u b l i c a t i o n : ;  mc.da b y  su ch  a com­
m i t t e e .  S i n c e . . . A 3 . 7  i s  n o t  a p p l i c a b l e  t o  d e fa m a t i o n s ;  [ i t  i ? j  n o t  i n c o n ­
s i s t e n t  w i t h  s e c t i o n  [ 4 7 . 2 j . . . .

T h i s  n a r r o w  c o n s t r u c t i o n  s h o u l d  n o t  c a u s e  undue  c o n c e r n  i n  o t h e r  j u r i s d i c t i o n s  w i t h  
s i m i l a r l y  w o rd ed  q u a l i f i e d  i m m u n i t y  s t a t u t e s .  The  more r e a s o n a b l e  v i e w  seems t o  be 
t h a t  t h e s e  q u a l i f i e d  i m m u n i t y  s t a t u t e s  p r o t e c t  c o m m i t t e e  c o m m u n i c a t i o n s  a s  w e l l  as a c ­
t i o n s .  0 .  Rubsaman,  e d . ,  P r o f e s s i o n a l  L i a b i l i t y  N e w s l e t t e r ,  n o t e  A (May ,  1 9 7 4 ) .  And 
i '  ci te C " ■.’ •'ey  i n t e r p r e t s : :  Lon i s  a d o p t e d  in. ■ b a r  s :  in. - : ; ,  r a r r . i c r . e e  u t t e r a n c e s  r - m a i n  
p r o t e c t e d  by  t h e  common l a w  q u a l i f i e d  p r i v i l e g e .  (See t h e  d i s c u s s i o n  a t  page  H x T u / A . )

I I .  F r a n k l i n  v .  B l a n k , P . 2d (N.  Mex.  L 9 7 ’i ) .  The c o u r t  r e a s o n e d  t h a t :

. . . a p p r o p r i a t e  p r o f e s s i o n a l  s o c i e t i e s ,  by  e x e r c i s i n g  p e e r  r e v i e w ,  c a n  and  do 
p e r f o r m  a g r e a t  p u b l i c  s e r v i c e  b y  e x e r c i s i n g  c o n t r o l  o v e r  t h o s e  p e r s o n s
p l a c e d  i n  a p o s i t i o n  o f  p u b l i c  t r u s t . . . . I t  i s  h a r d l y  o p e n  t o  d i s p u t e  t h a t
c o m m u n i c a t i o n s  i n i t i a t i n g  suc h  p r o c e e d i n g s  a r e  an i n d i s p e n s a b l e  p a r t  t h e r e o f  
and  a r e  t o  be  p r o t e c t e d  by  t h e  p r i v i l e g e .

12.  D i M l c e l i  v .  K l i o g e r ,  7.06 N .W.2d  184 (W i n .  J 9 7 3 ) .

13.  G u i d e l i n e s  f u r  t h e  F o r m u l a t i o n  o f  M e d i c a l  S t a f f  B y l a w s ,  P.uLes and R e g u l a t i o n s — 1971 
( C h i c a g o :  J o i n t  C o m m i s s io n  on  A c c r e d i t a t i o n  u f  H o s p i t a l s ) ,  A r t .  V,  Sec.  I d  [ h e r e i n ­
a f t e r  c i t e d  a s  G u i d e l i n e s ] .

14 .  i n  C y p re s s  v . H e u p o r t  fte u c  G *r.* .ra .l a n d  H o n - S s c ta r ia n  H o s p i t a l  A s s s o iz b i.o r . , 251 F .S u p p .  
667 ( E . D . V a .  1 9 6 6 ) ,  t h e  c o u r t  s u g g e s t e d  t h a t  s u c h  n e d i c a l  s t a f f  r e l e a s e  p r o v i s i o n s  
s h o u l d  be em p lo ye d  and w o u l d  be e f f e c t i v e .

15.  B u t  t h e  p u r p o s e s  s e r v e d  b y  s u c h  n e d i c a l  s t a f f  b y l a w  r e l e a s e  p r o v i s i o n s — m a i n t e n a n c e  o f  
q u a l i t y  h e a l t h  c a r e - - a r e  so  much i n  t h e  p u b l i c  i n t e r e s t  t h a t  t h i s  na y  be  an o v e r r i d i n g  
c o n s i d e r a t i o n  i f  t h e  a d h e s i o n  c o n c e p t  i s  e v e :  a s s e r t e d  i n  l i t i g a t i o n .  A l s o ,  an a p p l i ­
c a n t  o r  s t a f f  member who i s  f i l l y  i n f o r m e d  o f  t h a  p r e s e n c e  a n d  i m p o r t  o f  r e l e a s e  and 
i m m u n i t y  p r o v i s i o n s  and who d o e s  not  o b j e c t  t o  th em a t  t h e  o u t s e t  i.:ay bo  b a r r e d  f r o m  
l a t e r  p l e a d i n g  i n v a l i d i t y  b e c a u s e  o f  a d h e s i o n .

16.  S c h e c h e t  v .  H a s t e n ,  1AL M.U.2U GAL ( M i c h .  1 9 6 6 ) .    i .  . .

1 7 .  G u i d e l i n e s ,  n o t e  13 v u p n T i’ A r t . V I I I ,  Sec . ’ 2 ,  3 .  _ ' . y *  *

18.  Fo r  c o n v e n i e n c e ,  t h o  s t a t u t e s  a r e  g r o u p e d  i n  a c c o r d a n c e  w i t h  t h e  p r o t e c t i o n  t h e y  o f ­
f e r .  T hose  i n  t h e  f i r s t  g r o u p  p r o v i d e  i m m u n i t y  f r o m  d e f a m a t i o n  l i a b i l i t y  t o  c o m m i t ­
t e e  members and  a l s o  p r o t e c t i o n  a g a i n s t  d i s c o v e r y  o f  c o m m i t t e e  r e p o r t s .  Tha  s t a t u t e s  
i n  t h e  se c o n d  g r o u p  p r o v i d e  i m m u n i t y  b u t  a r c  s i l e n t  on  d i s c o v e r y .  The  t h i r d  g ro u p  
l i s t s  s t a t u t e s  t h a t  a r e  l i m i t e d  t o  n o n d i s c o v o r n b i 1 i t y .

S e v e n t e e n  s t a t e s  p r o v i d e  b o t h  i m m u n i t y  and  n o n d i s c o v e r y  p r o t e c t i o n .

Cede o f  A l a .  T i t .  AG, S e c .  2 9 7 ( a 3 )  (S u p p .  1 9 7 3 ) .
A r i z .  Rev .  S t n t .  S e c .  3 6 -A A 1 ,  -AA5 t o  - A A 5 . 0 3  ( S u p p .  1 9 7 3 ) .
C n l . C i v i l  Code  Se c .  A 3 .7  (West  Su pp .  1 9 / 4 ) ,  A / . 2 (West  1 9 5 4 ) ;  CaL.

F .v id .  Code S e c .  1 1 5 7 ,  1 1 6 / .  5 (Wes t  S u p p .  J 9 7 A ) .
F l a .  S e s s i o n  Luos  1 9 7 3 ,  Ch.  7 3 - 6 0 .
H a w a i i  Rev.  S t n t  . S e c .  6 2 6 . 2 5 . 5 ,  6 6 3 - 1 . 7  ( S u p p .  1 9 / 3 ) .
I d a h o  Code Sec .  3 9 -1 3 9 2  t o  - 1 3 9 2 c  ( S u p p .  1 9 / 3 ) .
I . n .  R e g u l a r  S e s s i o n  L n w s - - 1 9 7 4 ,  A c t  No .  315.
M i c h .  S t a t .  A nn .  Sa c .  I A . 5 7 ( 2 !  2 3 ) ,  1 A . 1 I 7 9  ( 1 7 )  (S u p p .  197 A ) .
M i n n .  6 3 t h  L e g i s l a t u r e — Second R e g u l a r  S c a n l o n  Laws,  1974 , Ch .  795 .
N . J .  S t a t .  A n n .  S ec .  2 A : 8 A A - ? 7 . 3 ,  - 7 2 . 9  ( S u p p .  1 9 / A ) .
M . Y .  E d u c a t i o n  Law Sec .  6 5 2 / ( 1 )  ( M c K i n n e y  S upp .  1 9 /3 )
I I . 1). Ci n t u r y  Code S i t . 7 3 - 0 1 - 0 2 . 1  ( 1 9 / 0 ) .



O h i o  Re v .  Code S ? c . 2 3 0 5 . 2 4 ,  . 2 5  ( 1 9 7 1 ) .
Pa. f i t  a t .  T i c .  C l.  8 m .  ’- 'A .? .  ( S u p p .  1 9 7 * ) ;  S a s - f r -  i,-:«  n*. *974  , A c t  No.  ! 9 ' \  
T e x .  A a u . C i v .  S c a t .  A r c .  4 4 4 / d ,  S e t .  .1 (Su,»,>- 1 ,0 /0 ) .
Re v .  Code o f  Wash. A n n . Sec .  4 . 2 4 . 2 0 0 ,  . 2 5 0 ,  . 2 0 0  ( 1 . 9 / 3 ) .
Wyo.  S c a t .  S ec .  3 5 - 1 0 0 . 1  t o  -1  4 0 . 4  , 35-52.0 t o  - 5 3 0  ( S u p p .  1 9 7 3 ) .

I m m u n i t y  b u t  n o t  n o n d r e c o v e r y  p r o t e c t i o n ,  i s  p r o v i d e d  i n  15 s t a t e s .

A r k .  S t n t .  Se c .  S 2 -3 5 7  r.o -.33? (S u p p .  1,973).
C-nn.. S t a t .  o f  Cants. S e c . 5 2 - 5  i / e  ( 1 9  7 3 ) .
D e l .  Coda Ann .  T i c .  2 4 ,  Sec .  176S (S u p p .  1 9 / 0 ) .  
l i t .  S t n t .  Ch.  9 1 ,  S * c .  7.:: ( 1 9 7 3 ) .
I n d .  Code S ec .  1 6 - 1 0 - 1 - 6 . 5  (1 .9 71 ) .
K an .  S t a t .  A t tn .  S ac .  o i - 4 4 2  (S u p p .  1 9 7 3 ) .
K y .  Re v .  S t a t .  Ch.  3 1 1 - 3 7 7  ( S u p p .  1 9 / 2 ) .
Ann .  Laws o f  Mass .  Ch.  2 3 1 ,  S ec .  85N (S u p p .  1 9 7 3 ) .
Varnor t  A nn . Mo. S c a t .  S ac .  5 3 7 . 0 3 5  (S u p p .  1 9 7 3 ) .
M.H.  Kev .  S t a t .  An n .  S e c .  3 2 9 : 2 / ,  : 2 8  ( S u p p .  1 9 7 3 ) .
N.  Max.  S t a t .  Ann.  S ec .  1 2 - 5 - 1 6  ( S u p p .  1 9 7 3 ) .
N .C .  1973 C e n e r a l  A s s e m b l y — S ec ond S e s s i o n  L a w s , 1.974, Cit .  1 1 1 1 .
S .D .  C o m p i l e d  Laws Sec .  3 6 - 4 - 2 5 ,  - 2 6  ( 1 9 6 7 ) .
T e n n .  Code A n n .  V o l .  11 ,  Sec .  0 3 - 6 2 3  (S u p p .  1 9 7 4 ) .
U t a h  Code A n n .  VoL .  3 ,  S ac .  2 6 - 1 8 - 1  ( S u p p .  1 9 7 3 ) ;  V o l .  6A ,  S ec .  5 S - 1 2 - 2 5  ( 1 9 7 4 ) .

F o u r  s t a t e s  h a v e  p r o v i s i o n s  w h i c h  r e l a t e  o n l y  t o  n o n d i s c o v e r y  o f  c o m m i t t e e  m i n u t e s  and 
. r e p o r t s .

Rev.  Codes  o f  M o n t .  Sec .  59 -6 301  t o  -6 3 0 4  ( 1 9 7 0 ) .
Re v .  S t a t .  o f  Neb.  Se c .  7 1 - 2 0 4 6  t o  - 2 0 4 8  ( 1 9 7 1 ) .
Ne v .  Rev .  S t a t .  Sac .  4 9 . 2 6 5  ( 1 9 7 3 ) .
O r e .  S c a t .  Se c .  4 1 , 6 7 5  ( 1 9 7 3 ) .

See d i s c u s s i o n  o f  t h a  n o n d i s c o v e r y  i s s u e  b e g i n n i n g  a t  page  MY T l l / 10 .

F o r  an e a r l i e r  c o m p i l a t i o n  o f  s t a t u t e s  s e e  15. J .  A n d e r s o n ,  P r o i ' />’=’ t/ i-e u  M a n u a l 
( C h i c a g o :  A m e r i c a n  Mad l e a l  A s s o c i a t i o n ,  1 9 / 1 ) ,  V o l .  I I ,  1 9 / 3  U p d a te  f o r  A p p e n d i x  H—
I m m u n i t y  S t a t u t e s .

1 9 .  The  s i x  s t a t e s  whose p r o v i s i o n s  a r e  l i m i t e d  i n  c o v e r a g e  t o  u t i l i z a t i o n  r e v i e w  a a t i v i -  
t i e s - a r e  A r k a n s a s ,  C o n n e c t i c u t ,  New J e r s e y ,  N o r t h  D a k o t a ,  O h i o  and T e n n e s s e e .  •’ .

20.  U t a h ,  n o t e  18 s u p r a .

21. T h e s e  s t a t u t e s ,  i n  t u r n ,  f a l l  i n t o  two  c l a s s e s :  ( I )  t h o s e  p r o t e c t i n g  a ny members o f  
s t a f f  c o m m i t t e e s  nnd ( 2 )  t h o s e  l i m i t e d  by  t h e i r  t e r m s  t o  p h y s i c i a n  o r  d e n t i s t  members 
o f  s u c h  c o m m i t t e e s .  I n  c l a s s  I  a r e :  C a l i f o r n i a ,  F l o r i d a ,  H a w a i i ,  I n d i a n a ,  K a n s a s ,
M a s s a c h u s e t t s ,  Mew H a m p s h i r e ,  N o r t h  C a r o l i n a ,  S o u t h  D a k o t a ,  Wyo mi ng ,  n o t e  18 s u p r a ;  

and i n  c L a s s  2 a r e :  A l a b a m a ,  A r i z o n a ,  D e l a w a r e ,  I l l i n o i s ,  K e n t u c k y ,  M i s s o u r i ,  New
Y o r k ,  W a s h i n g t o n ,  n o t e  18 s u p ra .

22 .  K a n s a s ,  M i s s o u r i ,  Wyoming ,  n o t e  18 supra.

2 3 .  A r i z o n a ,  I d a h o ,  L o u i s i a n a ,  M i c h i g a n ,  P e n n s y l v a n i a ,  T e x a s ,  U t a h ,  n o t e  18 s u p ra .

2 4 .  A r i z o n a ,  M i n n e s o t a ,  Pen nay  I v a n  i n ,  r ; : m i n , ; , n o t e  18 s u p r r .

25.  I d a h o ,  L o u i s i a n a ,  M i n n e s o t a ,  Now M e x i c o ,  P e n n s y l v a n i a ,  T e x a s ,  n o t e  18 s u p ra .

2 6 .  I n d i a n a ,  n o t e  18 s u p ra .

2 7 .  C o o d l e y  v .  S u l l i v a n t ,  .108 C a l . R p t r .  401 ( C t .  Ann .  1 9 7 3 ) .  i n t e r p r e t i n g  C a t .  C i v i l  C o lo  
s e c t i o n  4 3 . /  (Wct t t  Supp.  1 9 / 4 ) .  Sve d i s c u s s i o n ,  n o t e  10 o.



1

2 8 .  42 U . S . C .  1 3 2 0 c - l u  ( S upp .  L 9 7 ? ) . •

1 3 2 0 c - 1 6 .  ( n ) . . . [ N ' ] o  p e r s o n  p ruv. i r !  i \g  i:s f o r m a t  i o n  t o  any [pSKO]  s h a l l  h?.
h e l d . ,  b y  r e a s o n  o f  h a v i n g  p; . Ld-.-:! s uc h  i r , f o r m a t  i o n , i n  h o c <.• v i o l a t e d  any  
c r i m i n a l  l a w ,  o r  t o  be c i v i l l y  l i a b l e  u n d e r  a n y  l a ; . .  . u n l e s s - -

( 1 )  s u c h  i n f o r m a t i o n  i s  u n r e l a t e d  t o  t h e  p e r f o r m a n c e  o f  t h e  d u t i e s  
an d  f u n c t i o n s  o f  t h e  [ [ ’SRC] ,  o r

( 2 )  s u c h  i n f o r m a t i o n  i s  f a l s e  and t h e  p e r s o n  p r o v i d i n g  such  i n f o r ­
m a t i o n  knew, o r  had r e a s o n  t o  b e l i e v e ,  t h a t  such  i n f o r m a t i o n  
was  f a l s e .

( b ) ( 1 )  Mo i n d i v i d u a l  wh o .  us  a men1 o r  emp loyee  o f  a n y  [ l ’ S?,o] o r  
who f u r n i s h e s  p r o f e s s i o n a l  c o u n s e l  o r  s e r v i c e s  t o  s u c h  o r g a n i z a t i o n ,  
s h a l l  be h e l d  b y  r e a s o n  o f  t h e  p e r f o r m a n c e  by h i m  o f  a n y  d u t y ,  f u n c t i o n ,  
o r  a c t i v i t y  a u t h o r i z e d  o r  r e q u i r e d  o f  a [ P S R O j —  t o  have  v i o l a t e d  an y  
c r i m i n a l  l a w ,  o r  t o  be  c i v i l l y  l i a b l e  u n d e r  a n y  l a w . . . p r o v i d e d  h e  has  
e x e r c i s e d  d u e  c a r e .

( 2 )  T h e  p r o v i s i o n s  o f  p a r a g r a p h  ( 1 )  s h a l l  n o t  a p p l y  w i t h  r e s p e c t  
t o  a n y  a c t i o n  t a k e n  by  an y  i n d i v i d u a l  i f  such  i n d i v i d u a l ,  i n  t a k i n g  s uch  
a c t i o n ,  was  m o t i v a t e d  b y  m a l i c e  t o w a r d  a n y  p e r s o n  a f f e c t e d  b y  s u c h  a c t i o n .

2 9 .  M e d i c a l  M a l p r a c t i c e :  R e p o r t  o f  t h e  S e c r e t a r y ' s  Co m m is s i on  on M e d i c a l  M a l p r a c t i c e
( W a s h i n g t o n ,  D . C . :  D e p a r t m e n t  o f  H e a l t h ,  E d u c a t i o n ,  and W e l f a r e ,  1 9 7 3 ) ,  p .  57.

3 0 .  A. H.  B e r n s t e i n ,  A c c e s s  t o  p h y s i c ia n s '  h o s p i t a l  r e c o r d s .  H o s p i t a l s ,  J . A . H . A . ,  4 5 : 1 4 8 ,  
S e p t .  1 ,  1 9 7 1 .

3 1 .  Ju dd  v .  P a r k  Aven ue  H o s p i t a l ,  235 N . Y . S . 2 d  8 4 3 ,  t i f f ' d  235 N . Y . S . 2 J  1023 ( 1 9 6 2 ) ;  Kenney  
v .  S u p e r i o r  C o u r t ,  63  C a l . R p t r .  84 ( C t .  App .  1 9 6 7 ) .

3 2 .  C u r e g h i a n  v .  H a c k e n s a c k  H o s p i t a l ,  262 A . 2d 440  ( N . J .  1 9 7 0 ) ;  B re d  i c e  v .  D o c t o r s  H o s p i ­
t a l ,  I n c . ,  50 I ’ . R . D .  249 ( D . C . D . C .  1 9 7 0 ) ,  51 F . R . D .  187 ( D . C . D . C .  1 9 7 0 ) ,  a j f ' d a i b h -  
o u t  o p in io n  479 F . 2 d  920  ( U . C . C i r .  1 9 7 3 ) .

3 3 .  B r e d i c e ,  50  F . R . D .  2 4 9 ,  2 5 0 - 2 5 1

3 4 .  B r e d i c e ,  51 F . R . D .  1 8 / ,  188.

3 5 .  N o t e s  . 4 0 - 4 2  i n f r a . '  Vi. .1’ *.’ ’ '

3 6 .  C L l l m a n  v .  U n i t e d  S t a t e s ,  53 F . R . D .  316 ( S . b . N . Y .  1 9 7 1 ) .

3 7 .  N a z a r e t h  l . i t e r a r y  and  B e n e v o l e n t  I n s t i t u t i o n  v .  S t e p h e n s o n ,  503 S .W . 2 d  177 ( K y .  1 9 7 3 ) .

3 8 .  K enney  v .  S u p e r i o r  C o u r t ,  n o t e  .31 supra.
3 9 .  I n  K a t a h e t t  V. F e t lK i 'J ,  115 C a l . R p t r .  3 1 7 ,  320 ( C t .  App.  1 9 7 4 ) ,  t h e  same c o u r t  t h a t  a l ­

l o w e d  t h e  e a r l i e r  d i s c o v e r y  c o n s t r u e d  C a l i f o r n i a ' s  r i o n d i s c o v e r y  s t a t u t e — E v i d e n c e  Code 
s e c t i o n  1 1 5 7 :

E v i d e n c e  Code s e c t i o n  1157  e x p r e s s e s  a l e g i s l a t i v e  j u d g m e n t  t h a t  t h e  p u b l i c  
i n t e r e s t  i n  m e d i c a l  s t a f f  c a n d o r . . . r e q u i r e s  a d e g r e e  o f  c o n f i d e n t i a l i t y .  I t  
w as  e n a c t e d  in  1968 i n  a p p a r e n t  r e s p o n s e  t o  t h i s  c o u r t ' s  d e c i s i o n  i n  K e n n e y . . . .

4 0 .  A r i z o n a .  C a l i f o r n i a ,  F l o r i d a ,  H a w a i i ,  I d a h o ,  L o u i s i a n a ,  M i c h i g a n ,  M i n n e s o t a ,  N e b r a s k a ,  
N e v a d a ,  New Y o r k ,  T e x a s ,  W a s h i n g t o n ,  n o t e  18 s u p r a .  Of t h o s e  t h i r t e e n ,  f o u r — I d a h o ,  
L o u i s i a n a ,  M i n n e s o t a ,  T e x a s — a r e  b r o a d  enough  i n  sc ope  t o  p r o t e c t  t h e  r e c o r d s  o f  n u r s ­
ing. nf td o t h e r  h e a l t h  p r o f e s s i o n a l  e v a l u a t i o n  co mm i t  t e e n .

4 1 .  A l a b a m a ,  M o n t a n a ,  O r e g o n ,  W y o m in g ,  n o t e  18 supra.

t ? .  New J e r s e y ,  N o r t h  D a k o t a ,  O h i o ,  P e n n s y l v a n i a ,  n o t e  18 s u p ra .  Hy e x p r e s s  t e r m s ,  each
o f  t h e s e  s t a t u t e s  l i m i t s  n o i vJ i ssc ov e ry  p r o t e c t i o n  t o  t h e  i n f o r m a t i o n  and  d a t a  r o d e



a v a i l a b l e  t o  a c o m a L t t e e .  i n t e r p r e t e d  l i t e r a l l y .  t !  :y Id n o t  p r o t e c t  a c o m m I t t i e ' s  
own  r e c o r d s  an d  p r o c e e d i n g s ;  a s  a p r a c t i c a l  c a r t e r ,  h o w e v e r ,  a c o m m i t t e e ' s  w o rk  p r o ­
d u c t  w i l l  Jit* c o v e r e d  b e c a u s e  i t  w i l l  c o n ■;i -• i c l t ^ r  o f  r h x  p r j  v I  leg?..-* d a t a  s u b m i t t e d  
t o  i t  o r  i t s  own e v a l u a t i v e ,  j u d g m e n t a l  > a s i o n s  c o n c e r n  Log t h a t  d a t a .  More i m ­
p o r t a n t  i s  t h a t  t h r e e  o f  t h e s e  s t a t u t e s — Mew J e r s e y ,  N o r t h  D a k o t a ,  O h i o — r e l a t e  o n l y  
t o  " u t i l i s a t i o n  r e v i e w "  c o a i r . i t t e e s .

-',3. A r i z o n a ,  C a l i f o r n i a ,  F l o r i d a ,  H a w a i i ,  I d a h o ,  M i n n e s o t a ,  N e v a d a ,  New Y o r k ,  n o t e  13 
s u p r a .

4 4 .  F l o r i d a ,  I d a h o ,  M i n n e s o t a ,  M o n t a n a ,  N e b r a s k a ,  O r e g o n ,  n o t e  LG s u p r a .

4 3 .  C a l .  EvL d .  Code Sec.  1157 ( N e s t  Supp .  1 9 7 4 ) .

46.  M i n n .  6 3 t h  L e g i s l a t u r e - S e c o n d  R e g u l a r  S e s s i o n  Law s,  1 9 7 4 ,  Ch. 1’ 95 .

4 7 .  42  U . S . C .  1 3 2 0 c - 1 5  (S u p p .  1 9 7 0 ) .

PROHIBITION AGAINST DISCLOSURE OF INFORMATION

13? .0c -15 .  (a )  Any  d a t a  o r  i n f o r m a t i o n  a c q u i r e d  hy  a n y  [PSRO] i n  t h e  e x e r c i s e  
o f  i t s  d u t i e s  and  f u n c t i o n s ,  s h a l l  be h e l d  i n  c o n f i d e n c e  and s h a l l  n o t  be 
d i s c l o s e d  t o  a n y  p e r s o n  e x c e p t  ( 1 )  t o  t h e  e x t e n t  t h a t  may be n e c e s s a r y  t o  
c a r r y  o u t  t h a  p u r p o s e s  o f  t h i s  p a r t  o r  (2 )  i n  such  c a s e s  and u n d e r  s u c h  c i r ­
c u m s t a n c e s  a s  t h e  S e c r e t a r y  s h a l l  b y  r e g u l a t i o n s  p r o v i d e  t o  a s s u r e  a d e q u a t e  
p r o t e c t i o n  o f  t h a  r i g h t s  and  i n t e r e s t s  o f  p a t i e n t s ,  h c n l t l i  c a c e  p r a c t i t i o n ­
e r s ,  o r  p r o v i d e r s  o f  h e a L t h  c a r e .

T h a  f o l l o w i n g  s e c t i o n  o f  t h e  l a w — 42 l l . S . C .  1 3 2 0 c - 1.4—  a l s o  r a i s e s  some c o n f i d e n t i a l i t y  
i s s u e s .

CORRELATION OF FUNCTIONS BETWEEN [PSROs]  AND ADMINISTRATIVE INSTRUMENTALITIES

1 3 2 0 e - 1 4 .  The  S e c r e t a r y  s h a l l  by  r e g u l a t i o n s  p r o v i d e  f o r . . . s u c h  i n t e r c h a n g e  
o f  d a t a  and  i n f o r m a t L o n , and s u c h  o c h e r  c o o p e r a t i o n . . . b e t w e e n  and  among—

( a ) ( 1 )  a g e n c i e s  and o r g a n i z a t i o n s  w h i c h  a r e  p a r t i e s  t o  a g r e e m e n t s  
e n t e r e d  i n t o  p u r s u a n t  t o  s e c t i o n  1816 ,  ( 2 )  c a r r i e r s  w h i c h  a r e  p a r t i e s  t o  
c o n t r a c t s  e n t e r e d  i n t o  p u r s u a n t  t o  s e c t i o n  1842 ,  and  ( 3 )  an y  o t h e r  p u b ­
l i c  o r  p r i v a t e  a g e n c y  [ o t h e r  t h a n  a PSRO] h a v i n g  r e v i e w  o r  c o n t r o l  fun .c -  • -

. .7;.% ' . • • t i o n s ,  o r  p r o v e d  r e l e v a n t  d a t a - g a t h e r i n g  p r o c e d u r e s  and  e x p e r i e n c e ,  and

( b )  [P S R O s ] ,  a s  may be  n e c e s s a r y  o r  a p p r o p r i a t e  f o r  t h e  e f f e c t i v e "  
a d m i n i s t r a t i o n  o f  t i t l e  X V I I I ,  o r  S t a t e  p l a n s . . . .  •

S e v e r a L  c o m m e n t a t o r s  ha ve  r e v i e w e d  t h e  p o s s i b l e  l e g a l  i m p l i c a t i o n s  o f  t h e s e  and o t h e r
s e c t i o n s  o f  t h e  PSRl) l e g i s l a t i o n .  See c . c j . ,  D. J .  A n d e r s o n ,  7‘r o fe s s io n a X  S ta n d a rd s
R e v ie w  O r g a n iz a t io n s ,  C h i c a g o  M e d i c i n e ,  77 : 7 4 5  ( S e p t .  7 ,  1 9 7 4 ) ;  C. E.  W e l c h ,  PSRO'r.
— P ro s  a n d  C ons, New E n g l a n d  J o u r n a l  o f  M e d i c i n e ,  2 9 0 :1 3 1 9  ( J u n e  6 ,  1 9 7 4 ) ;  D. E. 
W i l l e t t ,  M a lp r a c t ic e  c la im s — w i I I .  th e y  in c r e a s e  o r  ( I ‘c re a s e  t i l t h  PSROs?, b u l l e t i n  o f
t h e  A m e r i c a n  C o l l e g e  o f  S u r g e o n s ,  5 9 : 7  (May 1 9 / 4 ) .

4 8 .  S i l v e r  v .  C o rd o n  ( C i r .  C t . , H o n o l u l u ,  H a w a i i ,  S e p te m b e r  2 1 ,  1 9 7 1 ) ,  i n t e r p r e t i n g  H a w a i i  
Rev .  S t a t .  S ec .  6 2 4 - 2 5 . 5  ( S u p p .  1 9 7 3 ) ,  r e p o r t e d  In The. C i t a t i o n ,  2 4 : 5 9  (D ec .  197L).

4 9 .  O v i a t r  v .  A r c h b i s h o p  Her  ga r. ' T r y  H o s p i t a l ,  214 f l .W.Rd 4 9 0 ,  49?  ( N o b .  1 9 7 4 ) ,  i n t e r p r e ­
t i n g  Rev .  S t a t .  o f  Neb. S e c .  71 ( 1 9 / 1 ) .

50 .  P i n d a r  v .  P a r k e  D a v i s  and  Company,  337 N . Y . S . P d  45! ’ , 453  (S u p .  C r . 1 9 7 2 ) ,  i n t e r p r e t i n g  
N . Y .  E d u c a t i o n  Law S u e . 6 5 2 7 ( 3 )  (M c K i n n e y  Supp .  1 9 / 3 ) .  I t  r a n  be i n f e r r e d  t h a t  t h e  
d e f e n d a n t  was r e s i s t i n g  d i s c o v e r y  o l  h i t .  os/n t e s t i m o n y  a b o u t  t h e  u n d e r l y i n g  p a t i e n t  
c o r e  e v e n t s ,  p r o m p t i n g  t h e  c o u r t  t o  comment  f l i . i t  " t h e  f a c t s  g i v i n g  r i s e  t o  t h e  cause s  
o f  a c t i o n  a r e  p a r t i c u l a r l y  w i t h i n  t h e  k n o w l e d g e  o f  [ t h i s !  i n d i v i d u a l  d e f e n d a n t . . . . "
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