


The Constitutional Validity of Preferential Hiring Requirements

U n d e r  P r o p o s e d  A l a s k a  S t a t e  O i l  a n d  G a s  L e a s e s  

I n t r o d u c t i o n

R e s i d e n t i a l  h i r i n g  l e g i s l a t i o n  l i k e  S e n a t e  B i l l  N o .  5 3  ( S e v e n t h  

L e g i s l a t u r e ,  F i r s t  S e s s i o n ,  1 9 7 1 )  , w o u l d  b e  s u s c e p t i b l e  t o  c o n s t i t u t i o n a l  

a t t a c k  o n  t h e  g r o u n d  t h a t  i t  v i o l a t e d  ( 1 )  d i e  p r i v i l e g e s  a n d  i m m u n i t i e s  

c l a u s e  o f  A r t i c l e  I V ,  ( 2 )  d i e  e q u a l  p r o t e c t i o n  c l a u s e  o f  t h e  1 4 t h  Am en d ­

m e n t ;  a n d  ( 3 )  i n t e r f e r e d  w i t h  i n t e r s t a t e  c o m m e r c e  w i t h i n  t h e  m e a n i n g  o f  

A r t i c l e  I ,  S e c t i o n  8 .  B e c a u s e  a  s u c c e s s f u l  c o n s t i t u t i o n a l  a r g u m e n t  o n  

e i t h e r  g r o u n d  w o u l d  i n v a l i d a t e  t h e  l e g i s l a t i o n ,  a n  a n a l y s i s  o f  e a c h  i s  

o f f e r e d ,  f i r s t  i n  t h e  c o n t e x t  o f  t h e  p r e f e r e n t i a l  h i r i n g  r e q u i r e m e n t s  

o f  SB N o .  5 3  ( 1 0 7 1 ) ,  t h e n  i n  t h e  c o n t e x t  o f  o t h e r  p r e f e r e n t i a l  h i r i n g  

p r o p o s a l s .

S e c t i o n  3 8 . 0 5 . 1 7 7  o f  SB N o .  5 3  w o u l d  r e q u i r e  t h e  i n c l u s i o n  i n t o  

e v e r y  o i l  a n d  g a s  l e a s e  t o  w h i c h  A l a s k a  i s  a  p a r t y  a  p r o v i s i o n  r e q u i r i n g  

t h e  h i r i n g  o f  b o n a  f i d e  r e s i d e n t s  o f  A l a s k a  a t  p r e s c r i b e d  p e r c e n t a g e s  

o f  t h e  l e s s e e - e m p l o y e r 1s  w o r k  f o r c e .  T h e  p r e f e r e n t i a l  h i r i n g  r e q u i r e ­

m e n t s  w o u l d  a l s o  a p p l y  t o  t h e  l e s s e e ' s  a s s i g n e e s ,  s u b l e s s e e s ,  c o n t r a c t o r s ,  

a n d  a n y  p e r s o n s  d o i n g  l e a s e - r e l a t e d  w o r k  f o r  o r  i n  c o n j u n c t i o n  w i t h  t h e  

l e s s e e .

B o d i  t h e  e q u a l  p r o t e c t i o n  c l a u s e  o f  t h e  1 4 t h  A m e n d m e n t  a n d  t h e  p r i v ­

i l e g e s  a n d  i m m u n i t i e s  c l a u s e  o f  A r t i c l e  I V ,  S e c t i o n  2 p r o h i b i t  c e r t a i n
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forms of discrimination b y  a State. Compared with the 14th Amendment's 

equal protection clause, the distinctive quality of the privileges and 

immunities clause is its inapplicability to cases involving discrimination 

by a State against its own citizens. It does not follow, however, that 

the 14th A m e n d m e n t’s equal protection clause has no applicability to con­

troversies involving discrimination against citizens of other States.

"ence, that provision of the Constitution bears on the problem for dis­

cussion. Of the two anti-discrimination constitutional provisions, h o w­

ever, the privileges and immunities clause is more specific, narrower in 

scope, and more particularly related to the subject of preferential hiring 

as contemplated by your Legislature.

T h e  P r i v i l e g e s  a n d  I m m u n i t i e s  C l a u s e

History

The privileges and immunities clause of the Constitution is contained 

in Article IV, Section 2, which provides in relevant part:

The Citizens of each State shall be entitled to all 

Privileges and Immunities of Citizens in the several 

S t a t e s .

While different theories have supported the purpose of the clause, only 

one persists today: Since the Slaughter-House Cases .in 1873, the clause

has been interpreted as forbidding a State to discriminate against citizens 

of other States and in favor of its own citizens. S laughter-House C a s e s ,

16 Wall. 36 (1873).1

1. Three other theories concerning the purpose of the clause have lost



I n  1 9 4 7 ,  t h e  p r i m a r y  p u r p o s e  o f  t h e  p r i v i l e g e s  a n d  i m m u n i t i e s  

c l a u s e  w a s  d e s c r i b e d  b y  C h i e f  J u s t i c e  V i n s o n ,  s p e a k i n g  f o r  t h e  C o u r t  

i n  T o o m e r  v .  W i t s e l l , 3 3 4  U . S .  3 3 5 ,  3 9 5  ( 1 9 4 8 ) ,  a s  f o l l o w s :

T h e  p r i m a r y  p u r p o s e  o f  t h i s  c l a u s e ,  l i k e  t h e  c l a u s e s  b e t w e e n  
w h i c h  i t  i s  l o c a t e d — t h o s e  r e l a t i n g  t o  f u l l  f a i t h  a n d  c r e d i t  
a n d  t o  i n t e r s t a t e  e x t r a d i t i o n  o f  f u g i t i v e s  f r o m  j u s t i c e — w a s  
t o  h e l p  f u s e  i n t o  o n e  N a t i o n  a  c o l l e c t i o n  o f  i n d e p e n d e n t ,  
s o v e r e i g n  S t a t e s .  I t  w a s  d e s i g n e d  t o  i n s u r e  t o  a  c i t i z e n  o f  
S t a t e  A w ho  v e n t u r e s  i n t o  S t a t e  B t h e  s a m e  p r i v i l e g e s  w h i c h  
t h e  c i t i z e n s  o f  S t a t e  B e n j o y .  F o r  p r o t e c t i o n  o f  s u c h  e q u a l ­
i t y  t h e  c i t i z e n  o f  S t a t e  A w a s  n o t  t o  b e  r e s t r i c t e d  t o  t h e  u n ­
c e r t a i n  r e m e d i e s  a f f o r d e d  b y  d i p l o m a t i c  p r o c e s s e s  a n d  o f f i c i a l  
r e t a l i a t i o n .  ' i n d e e d ,  w i t h o u t  s o m e  p r o v i s i o n  o f  t h e  k i n d  re­
moving f r o m  t h e  c i t i z e n s  o f  e a c h  S t a t e  t h e  d i s a b i l i t i e s  o f  
a l i e n a g e  i n  t h e  o t h e r  S t a t e s ,  a n d  g i v i n g  t h e m  e q u a l i t y  o f  
p r i v i l e g e  w i t h  c i t i z e n s  o f  t h o s e  S t a t e s ,  t h e  R e p u b l i c  w o u l d  
h a v e  c o n s t i t u t e d  l i t t l e  m o r e  t h a n  a  l e a g u e  o f  S t a t e s ;  i t  
w o u l d  n o t  h a v e  c o n s t i t u t e d  t h e  U n i o n  w h i c h  now e x i s t s . '  P a u l  
v .  V i r g i n i a ,  8 W a l l .  1 6 8 ,  1 8 0  ( 1 8 6 8 ) .

P r o h i b i t e d  D i s c r i m i n a t i o n

I f  a l l  d i s c r i m i n a t i o n  b y  a  S t a t e  i n  f a v o r  o f  i t s  c i t i z e n s  a n d  a g a i n s t  

c i t i z e n s  o f  o t h e r  S t a t e s  w e r e  p r o h i b i t e d  b y  t h e  p r i v i l e g e s  a n d  i m m u n i t i e s  

c l a u s e ,  p r e f e r e n t i a l  h i r i n g  a s  p r o p o s e d  b y  y o u r  L e g i s l a t u r e  w o u l d  b o  u n ­

c o n s t i t u t i o n a l .  W i t h o u t  q u e s t i o n ,  t h e  i m p o r t  o f  t h e  p r o p o s e d  l e g i s l a t i o n  

i s  d i s c r i m i n a t o r y .  B u t  a  l o n g  l i n e  o f  S u p r e m e  C o u r t  c a s e s  h o l d  t h a t  t h e  

c l a u s e  i s  n o t  a n  a b s o l u t e .  T h e  q u e s t i o n  i 3  t h i s ,  a s  i n  a l l  p r i v i l e g e s

t h e i r  v a l i d i t y  w i t h  t h e  p a s s a g e  o t  t i m e .  T h e ,  a r e :  ( 1 )  t h e  c l a u s e
g u a r a n t e e s  t o  c i t i z e n s  o f  d i f f e r e n t  S t a t e s  e q u a l  t r e a t m e n t  b y  C o n g r e s s ,  
a  t h e o r y  r e c o g n i z e d  m  p a r t  b y  t h e  D r e d  S c o t t  c a s e ,  19 How.  3 9 3  ( 1 8 5 7 ) ,  
b u t  now o b s o l e t e ;  ( 2 )  c i t i z e n s  o f  e a c h  S t n t  ■ e n j o y  a l l  t h e  p r i v i l e g e s  
a n d  i m m u n i t i e s  e n j o y e d  i n  a n y  S t a t e  b y  i t s  r i t i z e r s ,  a  v i e w  r e j e c t e d  
i n  MeKane  v .  P u r s  t o n , 15 3 U . S .  6 8 4 ,  6 8 7  ( 1 8 9 4 ) ;  ( 0  a  S t a t e  m u s t  g u a r ­
a n t e e  t o  a  v i s i t i n g  c i t i z e n  f r o m  a n o t h e r  S c u t e  a l l  t h e  p r i v i l e g e s  a n d  
i m m u n i t i e s  e n j o y e d  b y  t h a t  c i t i z e n  i n  h i s  h o m e  S t a t e ,  a  v i e w  r e j e c t e d  
i n  D e t r o i t  v .  O s b o r n e ,  135  U . S .  4 9 2 ,  4 9 8 - 9  ( 1 8 6 9 ) .



and immunities clause cases, is whether there is a substantial reason 

for the discrimination against citizens of other States "beyond the mere 

fact that they are citizens of other States." Toomer v. W itsell , 334 U.S. 

3fa5, 396 (1948).

In T o o m e r , the test describi d by Chief Justice Vinson for the Court 

is as follows:

/T7he inquiry in each case must be concerned with whether 

such reasons do exist and whether the degree of discrimi­

nation bears a close relation to them. The inquiry must 

also, of course, be conducted with due regard for the p r i n­

ciple that the States should have considerable leeway in 

analyzing local evils and in prescribing appropriate cures.

334 U.S. at 396.

Applying that test, the Supreme Court has held unconstitutional under 

the privileges and immunities clause, a State's discriminatory imposition 

of a fishing license fee of $25.00 for residents and $2,500 for nonresi­

dents; Toomer v. Wi.tsell, supra; a j50 commercial fishing license fee 

for nonresidents and a $5.00 commercial License fee Cor residents, Mullaney 

v. A n d e r s o n , 342 U.S 4.1.5; the denial to nonresidents of a tax exempcion 

allowed residents of the State, Travis v. Yale n Tnwne Mfg. C o . , 252 U.S.

60 (.1920) ; the taxation of nonresidents for the privilege of selling 

within the State goods produced in other States, Waid v. Mary 1 a n d , 12 Wall. 

418, 424 (1871). ihese are some examples of unconstitutional types of 

extreme discrimination by a State against noncitizens, with no rational 

basis apart from the fact of noncitizenship in the State imposing the d i s­

crimination .
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W h e n  the State has a proprietary interest in tangible natural re­

sources w ithin the State, legislation limiting the depletion of those 

resources to citizens of the State is sometimes sustained on the theory 

that the natural resource constitutes a property right held for the use 

of the State's citizens. First stated in the landmark case of Corfield 

v. Co r y e l l , 6 E’ed., Cas. 546 (1823), the theory has been followed and 

applied to wild game, Greer v. Connecticut, 161 U.S. 519 (1896), and 

the r u n ning water of a State, Hudson Water Co. v. McCa r t e r , 209 U.S. 349 

(1908). While Corfield v. C o r y e l l , supra, was a Circuit Court decision, 

its rationale was followed in McCready v. V i r g i n i a , 94 U.S. 391 (1877), 

a landmark case often referred to in privileges and immunities clause 

Literature as the "McCready exception to the privilege and immunities 

clause." In the McCready case, the Supreme Court upheld a Virginia st a t­

ute w h i c h  prohibited nonresidents from planting or fishing for oysters in 

die i n l a n d  waters of the State, on the theory tnat die resource was owned 

by die State.

T o o m o r  v. W i t s e l l , supra, and Mullanoy v. Ande r s o n , supra, which 

arose in Alaska, appear not to follow the McCready doctrine, but are in 

fact c l e arly distinguishable for the reason that the State In both cases 

attempted to impose a discriminatory licensing fee on fishing in die m a r­

ginal sea, thus introducing into those cases an element of State control 

over the channels of commerce among the States and accompanying overtones 

of an unconstitutional interference with interstate commerce. Inasmuch

as the proposed pipeline will be constructed entirely within die State of

State Natural Resources
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Alaska, it is not possible to equate the pipeline with free-swimming 

fish in the marginal waters of a State. From a proprietary standpoint, 

the State-owned land on which the pipeline wi l l  be constructed is cl e a r­

ly an intrastate resource; and there are no overtones here of an un c o n­

stitutional interference with interstate commerce insofar as control of 

tiie State's proprietary interest is concerned.^ (This observation should 

be carefully distinguished from the subject o f  a possible interference 

with the interstate travel of potential out-of-state employees seeking 

work at pipeline construction sites. This is discussed, infra.)

Separate and independently-prepared memoranda by yo u r  Honorable 

3
State Attorney General , and by Avrum M. Gross, Esq. of the Juneau law 

firm of Faulkner, Banfiold, Boochever, and Doogan, for the Alaska Oil 

& Gas Association^, comment upon the proprietary-interest theory. Both 

conclude that the tneory is not sufficiently broad to sustain the valid-

2. T h e  proposed North Slope pipeline will traverse about 130 miles of

State land, 640 miles of federal land, and about 30 miles of privately

o w n e d  land. Letter from Senator Croft to Professor Alleyne, dated

November 2, 1971.

Under Senate Bill No. 294 (Seventh Legislature, Second Session, 1972), 

the Alaska Leasing B o a r d  created by that bill would lease or acquire 

for pipeline purposes easements on land belonging to the united States, 

a n d  in turn lease the land so acquired to carriers for pipeline right- 

of-way. Sec. 38.40.200, SB No. 294 (1972).

3. Opinion letter to Senator Josephson dated April 19, ’.971. The Attorney

General has apparently taken the opposite position in defending the 

State Department of Labor in K n utson v. State of A l a s k a , in the Alaska 

Superior Court on cross motions.for summary judgment. No. 71-2941. 

Memorandum b r i e f  dated October 26, 1971.

4. Opinion letter to Alaska Oil G Gas Association dated April 1, 1971.
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ity of the proposed legislation. I am not in agreement with the c on­

clusions reached by both on their respective analyses of the proprietary- 

interest concept. Your Attorney General's memorandum does not discuss 

what is perhaps the most compelling reason for concluding that p r e f e r­

ential hiring, as proposed by Senate Bill No. 53 of 1971, is not uncon­

stitutional: namely, the separate and distinct theory of a State's power

to discriminate b e t ween citizens and noncitizens in the terms of a lease 

o f  public land.

T h e  P r o p r i e t a r y  I n t e r e s t  R a t i o n a l e

F i r s t ,  o n  t h e  p r o p r i e t a r y  i n t e r e s t  t h e o r y  a s  e s t a b l i s h e d  b y  t h e  

M c C r e a d y  c a s e ,  t h e  A t t o r n e y  G e n e r a l ' s  m e m o r a n d u m  a p p e a r s  t o  r e c o g n i z e  

t h e  S u p r e m e  C o u r t ' s  d i s t i n c t i o n  b e t w e e n  s t a t e - o w n e d  r e s o u r c e s  w i t h i n  a  

S t a t e  a n d  a  r e s o u r c e  l i k e  f r e e - s w i m m i n g  f i s h  l o c a t e d  i n  a  S t a t e ' s  m a r ­

g i n a l  w a t e r s .  Y e t ,  t h e  A t t o r n e y  G e n e r a l  c o n c l u d e s ,  w i t h o u t  s a y i n g  w h y ,  

t h a t  n o t w i t h s t a n d i n g  t h e r e  d i s t i n c t i o n s ,  " a s  p r e s e n t l y  d r a f t e d ,  S e n a t e  

B i l l  5 3  w o u l d  p r o b a b l y  b e  f o u n d  t o  b e  u n c o n s t i t u t i o n a l  o n  s e v e r a l  g r o u n d s . "  

W h i l e  h e  m e n t i o n s  " s e v e r a l  g r o u n d s "  o f  u n c o n s t i t u t i o n a l i t y ,  h i s  m e m o r a n d u m  

d i s c u s s e s  o n l y  t h e  p r i v i l e g e s  a n d  i m m u n i t i e s  c l a u s e .

T h e  G r o s s  m e m o r a n d u m  s t a t e s  t h a t  i f  M c C r e a d y  v .  V i r g i n !  .t, 9 4  U . S .

391 ( 1 8 7 7 ) ,  w e r e  s t i l l  t h e  l a v / ,  " t h e  s t a t u t e  b e f o r e  t h e  A l a s k a  l e g i s l a t u r e  

w o u l d  c l e a r l y  b e  v a l i d . "  I t  c o n c l u d e s ,  h o w e v e r ,  t h a t :  M c C r e a d y  i s  n o  l o n g ­

e r  t h e  l a w ,  " i n s o f a r  a s  i t  a p p r o v e s  S t a t e  ' o w n e r s h i p '  a s  a  v a L i d  j u s t i f i ­

c a t i o n  f o r  d i s c r i m i n a t i o n . "  Mr .  G r o s s  q u o t e s  t h e  f o l l o w i n g  p a s s a g e  f r o m  

t h e  T o o r r e r  d e c i s i o n  i n  s u p p o r t  o f  h i s  c o n c l u s i o n  t h a t  M c C r e a d y  i s  n o  l o n g e r  

t h e  l a w :
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T h e  w h o l e  o w n e r s h i p  t h e o r y ,  i n  f a c t ,  i s  now  g e n e r a l l y  r e g a r d e d  
a s  b u t  a  f i c t i o n  e x p r e s s i v e  i n  l e g a l  s h o r t h a n d  o f  t h e  i n p o r t a n c e  
t o  i t s  p e o p l e  t h a t  a  S t a t e  h a v e  p o w e r  t o  p r e s e r v e  a n d  r e g u l a t e  
t h e  e x p l o i t a t i o n  o f  a n  i m p o r t a n t  r e s o u r c e .  A nd  t h e r e  i s  n o  
n e c e s s a r y  c o n f l i c t  b e t w e e n  t h a t  v i t a l  p o l i c y  c o n s i d e r a t i o n  a n d  
t h e  c o n s t i t u t i o n a l  c o m m a n d  t h a t  t h e  S t a t e  e x e r c i s e  t h a t  p o w e r ,  
l i k e  i t s  o t h e r  p o w e r s ,  s o  a s  n o t  t o  d i s c r i m i n a t e  w i t h o u t  r e a s o n  
a g a i n s t  c i t i z e n s  o f  o t h e r  S t a t e s .

T h e  q u o t e d  l a n g u a g e  d o e s  n o t  r e j e c t  M c C r e a d y ,  b u t  r e g a r d s  t h e  " o w n e r s h i p  

t h e o r y "  a s  b u t  a n o t h e r  n a m e  f o r  a  S t a t e ' s  p o w e r  t o  p r e s e r v e ,  r e g u l a t e ,  

a n d  e x p l o i t  a  n a t u r a l  r e s o u r c e .  By c i t i n g  t h e  o w n e r s h i p  t h e o r y  a s  a  

s h o r e - h a n d  n a m e  f o r  t h e  s t a t e  p o w e r  d e s c r i b e d ,  t h e  C o u r t ,  i n  T o o m e r ,  

n e c e s s a r i l y  r e c o g n i z e s  t h e  e x i s t e n c e  o f  a  S t a t e ' s  p o w e r  o v e r ,  a n d  i t s  

a b i l i t y  t o  d i s c r i m i n a t e  i n  a p p r o p r i a t e  c a s e s  a g a i n s t ,  n o n c i t i z e n s  i n  t h e  

p r o t e c t i o n  o f  t h a t  r e s o u r c e .  T h e  q u o t e  f r o m  T ^ o m e r , i n  s h o r t ,  i s  a  r e ­

a f f i r m a t i o n  o f  t h e  p r i n c i p l e  t h a t  t h e  p r i v i l e g e s  a n d  i m m u n i t i e s  c l a u s e ' s  

r e s t r i c t i o n s  a r e  n o t  a b s o l u t e .

T h e  d i s c r i m i n a t i o n  i n  T o o m e r  w a s  h e l d  i n v a l i d  b e c a u s e  o f  t h e  h i g h  

d e g r e e  o f  d i s c r i m i n a t i o n  i n h e r e n t  i n  t h e  i m p o s i t i o n  o f  a  n o n c i t i z e n s  

s h r i m p  b o a t  l i c e n s e  f e e  o n e  h u n d r e d  t i m e s  g r e a t e r  t h a n  t h e  f e e  f o r  c i t i z e n s ,  

a n d  t h e  l o c a t i o n  o f  t h e  s h r i m p  i n  t h e  m a r g i n a l  s e a  a s  d i s t i n g u i s h e d  f r o m  

t h e  i n l a n d  w a t e r s  o f  t h e  S t a t e .

I n  t h e  p a r a g r a p h  f o l l o w i n g  t h e  p o r t i o n  o f  t h e  Toomer d e c i s i o n  q u o t e d  

b y  t h e  G r o s s  m e m o r a n d u m ,  t h e  C o u r t  n o t e s  t h a t  t h e  M c C r e a d y  e x c e p t i o n  

" s h o u l d  n o t  b e  e x p a n d e d  t o  c o v e r  t h i s  c a s e " .  C l e a r l y ,  c h e  r e f u s a l  t o  

e x p a n d  a  c o n s t i t u t i o n a l  c o n c e p t  d o e s  n o t  m e a n  t h a t  t h e  c o n c e p t  h a s  b e e n  

r e p u d i a t e d .  T h e  G r o s s  m e m o r a n d u m  a l m o s t  c o n c e d e s  a s  mu c h  b y  n o t i n g  t h a t  

i t  i s  p o s s i b l e  t o  c o n s t r u e  T o o m e r  a s  " s t i l l  a u t h o r i z i n g  S t a t e  r e s t r i c t i o n

I— B— — — — B— M W H — IIWBII 1 1 1  II— —



o v e r  f u l l y  ' o w n e d '  p r o p e r t y  a s  o p p o s e d  t o  a r e a s  s i m p l y  c o n ' ■ ' • o i l e d  b y  

t h e  S t a t e . "

I a g r e e  w i t h  t h e  l a t t e r  s t a t e m e n t ,  i n s o f a r  a s  it r e l a t e s  to p r o­

p e r t y  " o w n e d "  b y  t h e  S t a t e .  Q u e s t i o n s  c o n c e r n i n g  m e r e  " c o n t r o l "  a r e  

n o t  r e l e v a n t  h e r e ,  i n a s m u c h  a s  t h e  p r o p o s e d  l e g i s l a t i o n ,  t h e  Right of 

Way L e a s i n g  A c t ,  SB N o .  2 9 4  ( 1 9 7 2 ) ,  a n d  t h e  p r e f e r e n t i a l  h i r i n g  r e q u i r e ­

m e n t s  o f  SB No .  53  ( 1 9 7 1 ) ,  a p p l y  o n l y  t o  S t a t e - o w n e d  l a n d .  O w n e r s h i p  

n e c e s s a r i l y  c o n n o t e s  t h e  p o w e r  t o  i m p o s e  s o m e  d e g r e e  o f  c o n t r o l ;  a n d  i t  

i s  t h e  S t a t e ' s  r i g h t  t o  c o n t r o l  t n r o u g h  t h e  l e a s i n g  p o w e r  t h a t  m a k e s  

A l a s k a ' s  p r o p r i e t a r y  i n t e r e s t  s o  s t r o n g .  B u t  b e f o r e  d e v e l o p i n g  f u r t h e r  

t h e  r e l a t i o n s h i p  b e t w e e n  A l a s k a ' s  i n t e r e s t  a s  o w n e r  o f  t h e  l a n d s  i n  

q u e s t i o n  a n d  A l a s k a ' s  p o w e r  t o  e s t a b l i s h  t h r o u g h  t h e  t e r m s  o f  a  l e a s e  

s o m e  f o r m  o f  p r e f e r e n t i a l  h i r i n g  f o r  A l a s k a  r e s i d e n t s ,  a  f u r t h e r  c o m m e n t  

i s  i n  o r d e r  o n  t h e  G r o s s  m e m o r a n d u m  p o s i t i o n  t h a t  t h e r e  i s  n o  l o n g e r  a  

v i a b l e  d i s t i n c t i o n  b e t w e e n  i n l a n d  a n d  m a r g i n a l  w a t e r s  i n  p r i v i l e g e s  a n d  

i m m u n i t i e s  c l a u s e  c a s e s .

T h e  G r o s s  m e m o r a n d u m  c i t e s  o n e  f e d e r a l  d i s t r i c t  c o u r t  c a s e  i n  s u p p o r t  

o f  t h e  v i e w  t h a t  t h e r e  i s  n o  l o n g e r  a  v i a b l e  d i s t i n c t i o n  b e t w e e n  i n l a n d  

a n d  m a r g i n a l  w a t e r s  i n  c a s e s  a r i s i n g  u n d e r  t h e  p r i v i l e g e s  a n d  i m m u n i t i e s  

c l a u s e .  I t  s t a t e s  ( p . 4 )  t h a t  i n  B r o w n  v .  A n d e r s o n ,  2 0 2  1' .  S u p p .  9 6  

( A l a s . ,  1 9 6 2 ) ,  V E 7 h e ,  C o u r t  s p e c i f i c a l l y  r e j e c t e d  a n  a r g u m e n t  t h a t  t h e

5
r e s t r i c t i o n  w a s  v a l i d  i n  t h e  i n l a n d  w a t e r s  o f  t h e  S t a t e . . . "  I  am ur>-

5 .  T h e  l a w  f i r m  o f  w h i c h  M r .  G r o s s  i s  a  m e m b e r  w a s  c o u n s e l  f o r  t h e  p l a i n t i f f s  
a t t a c k i n g  t h e  l i c e n s i n g  p r o v i s i o n  i n  B r o w n  v .  A n d e r s o n .
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able to follow this reasoning, inasmuch as Drown v. Anderson dealt with 

the issue of salmon fishing in marginal waters and dealt not at all with 

sail on fishing in inland waters with no access to the sea. The court 

stated, probably by way of judicial notice since the fact is so obvious, 

that "/s7almon are migrating, free-swimming fish which are caught in the 

marginal seas of Alaska", 202 F, Supp. at 98; and that the "Alaska m a r­

ginal waters are divided into ten general areas ^with7 specific geograph­

ical boundaries." 7®mP*las -̂s added-t7 202 F. Supp. at 98. Challenged and 

held unconstitutional in that case was Chapter 62 of the Alaska Session 

Laws of 1961, which, among other things, authorized the Alaska Board of 

Fi.sh and Game "to withdraw from nonresidents the right to take salmon 

f rom the marginal seas .in certain areas, under certain conditions."

^Emphasis aaded.^7 202 F. Supp. at 101. Thus, both the facts and the 

applicable law in Brown v. Anderson relate solely to fishing in marginal 

waters. Accordingly, it is not possible to say that the ca.se is incon­

sistent with McCrea d y .

It is true that the court: in Brown v. Anderson read the Toomer d e­

cision as abrogating the McCready "ownership" concept. But inasmuch a3 

both Toomer and Brown were marginal-sea cases, the Brown court's comments 

citing Toomer as overruling McCready can only bo regarded as dictum.

For reasons noted above in the comments on the Gross memorandum's 

analysis o f  T o o m e r , I think tim dictum is incorrect. Again, Toomer d i s­

tinguishes but does not overrule M c C r e a d y . Toomer merely recasts the 

McCready test in a different semantic mold. It emphasizes the severity 

of the discrimination in that case and the absence of any compelling reasons,



apart from roncitizenship, to justify the discrimination against non- 

residert fishermen fishing in marginal waters off the coast of South 

Carolina. Where, on the other har.d, a discriminatory license fee is not 

flagrantly discriminatory and where, at the same time, the fishing waters 

in question are not marginal but inland, a discriminatory license fee is 

valid. See, for this proposition, and for comparison with Brown v.

Ande r s o n , the federal district court opinion in American Commuters 

Association v. L e v i t t , 279 F. Supp. 40 (S.D.N.Y., 1967), citing and d i s­

tinguishing T o o m e r , Mullancy v. Anderson (Alaska fish case) , and B rown 

v. A n d e r s o n :

P_aintiffs do not raise a substantial constitutional question 

because a nonresident is charged u feu of $5.SO for a noncom­

mercial fishing l i c ense.,.while e resident is charged a fee 

of $3.25. Ho showing has been made that the difference in fee 

is not justified by added enforcement burdens and conservation 

programs supported by taxes paid by resi d e n t s . . .Decisions such 

as Toomer v. W i t s e l l . . .Anderson v. Mullancy, 191 F.2d 123...

(9th cir. 1951) , aff'd, 342 U.S. 415 U 9 5 2 )  .. .Brown v. A n d erson 
...are distinguishable since they d e alt wi th rcia] Ej ling

i rights .involving interstate comte •rce! ^l.mphasia addu"d^7

American Cor m u d o c j  A 1 on v. Levi t t, 279 P. Supp. at 48.

Loosing Power Implications: The HeLm-Crane Doctrine

An attempt by Alaska to restrict all hiring by all employers in the 

State to residents of Alaska, or to require that those employers prefer 

Alaska citizens in hiring, v.’ould undoubtedly be unconstitutional. Truax 

v. R a i d , , 239 U.S. 33 (1915), for example, invalidated an Arizona law 

which effectively excluded aliens from work by requiring umployors of five 

o r  more persons to hire eighty per cent qualified electors or native-born 

citizens of the United States. The Supreme Court held that the alien a t t a c k­

ing the statute, having been lawfully admitted into the United States
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under federal immigration laws, had a federal privilege to enter and 

abide in "any State in the Union" and to enjoy the equal protection of 

the laws under the 14th Amendment; that the privilege to enter in and

abide in any State carried with it the "right to work for a living in

the common occupations of the community." One month later, Heim v.

M c C a l l , 239 U.S. 175 (1915), and Crane v. N ?w Y o r k , 239 U.S. 195 (1915), 

companion cases, v/ere decided. At issue was the constitutional validity 

of S e c t i o n  14 of the New York Labor Law, a preferential hiring law for 

public works employment. It provided as follows:

Preference in employment of persons upon public w o r k s . — In 

the construction o f  public works by the State or a munici­

pality, o r  by persons contracting with the state or such 

municipality, only citizens of the United States shall be 

employed; and in all case;; where laborers are employed on 

any such pnhlic wcrks, preference shall be given citizens 

of tno State o f New York. In each contract for the con­

struction of public works a provision shall be inserted, to

the effect that, if the provisions of this section are not 

complied with, the contract shall bo void. /Emphasis added*7 

Laws L909, ch. 3G, Consol. Laws, ch. 31.

T h e  Supreme Court sustained the statute as applied to the hiring 

of employees for the construction of Now York City's subway system.

The Court rejected contentions that Section 14 of the New York Labor Law 

violated the equal protection clause, the privileges and immunities clause, 

and the due process clause, basing its decision on the State's power to 

prescribe the conditions upon which it will permit public work to be done 

on its behalf, or on behalf of its municipalities. 239 U.S. 175, at 192, 

193. T h e  legislation wan sustained with respect to hiring by a public 

agency and as appLied to private contractors working under public-agency 

contract s .
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C r i m i n a l  p e n a l t i e s  u n d e r  t h e  s a m e  s t a t u t e  w e r e  s u s t a i n e d  by t h e  

S u p r e m e  C o u r t  i n  t h e  c o m p a n i o n  c a s e  of C r a n e  v. New Y o r k , 239 U.S. 195 

(1915), a f f i r m i n g  a n  o p i n i o n  by C a r d o z a  f o r  t h e  New Y o r k  C o u r t  o f  A p p e a l s ,  

P e o p l e  v .  C r a n e , 214 N . Y .  154 (1915), w h e r e  t h e  f o l l o w i n g  s t a t e m e n t s  

a p p e a r :

To defeat this law it must therefore be held that the 

constitution gives to the state a narrower liberty of 

choice in the expenditure of its own moneys than in the 

use or distribution of its other res o u r c e s ...214 N . Y .  
at 162.

There may be forms of employment where efficiency would 

be promoted by the employment of citizens, and if the 

statute were restricted to such employments, its validity 

would not be d o u b t f u l ... 214 N.Y. at 163.

When payment for public works is to bo made from public 

funds, it may prefer in employment its own citizens, 

since to them the legislature may oelieve that the first 

duty is owin g . . . 214 N.Y. at 164.

Obviously, if the Hei m  and Crane doctrines are still valid, they 

constitute powerful support for preferential hiring statutes. While 

not "modern" cases, the Heim and Crane decisions have never been over­

ruled.

The kind of competitive leasing arrangements under which the pipe­

line will be constructed will not-, require a cash outlay of public funds, 

as in the usual public works context. State land will be leased. The 

difference is merely the nature of the. asset distributed by the State: 

cash in return for construction services in one case; Land in exchange 

for the royalty benefits accruing to the State-Lessor in the other case.

T r u a x  v. Raich, supra, striking down Arizona's sweeping ban on
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a l i e n  h i r i n g ,  i s  d i s t i n g u i s h a b l e .  T h i s  i s  g r a p h i c a l l y  i l l u s t r a t e d  b y  

t h e  f a c t  t h a t  H e i m  a n d  C r a n e  w e r e  d e c i d e d  o n e  m o n t h  a f t e r  T r u a x . T h e  

l a c k  o f  s i m i l a r i t y  b e t w e e n  t h e  s t a t u t o r y  p r o v i s i o n  i n v o l v e d  i n  t h e  t w o  

c a s e s  w a s  a p p a r e n t l y  s o  p l a i n  t o  t h e  C o u r t  t h a t  t h e  l l e i m  a n d  C r a n e  o p i n i o n s  

d i d  n o t  d e e m  i t  n e c e s s a r y  t o  a t t e m p t  t o  d i s t i n g u i s h  o r ,  f o r  t h a t  m a t t e r ,  

e v e n  c i t e  T r u a x . C l e a r l y ,  t h e  T r u a x  d e c i s i o n  d o e s  n o t  s t a n d  i n  t h e  w a y  

o f  y o u r  p r o p o s e d  l e g i s l a t i o n .

I n  p l a i n t i f f ' s  r e p l y  m e m o r a n d u m  i n  s u p p o r t  o f  a  m o t i o n  f o r  p a r t i a l  

s u m m a r y  j u d g m e n t ,  i n  K n u t s o n  v .  A l a s k a , N o .  7 1 - 2 9 4 1 ,  A l a s k .  S u p e r .  C t . ,  

i t  i s  s t a t e d  t h a t  H e i m  ( a n d  b y  i m p l i c a t i o n  C r a n e ) , i s  " n o  l o n g e r  v e r y  

g o o d  l a w . "  Two 1 9 7 0  f e d e r a l  d i s t  - i c t  c o u r t  c a s e s  a r e  c i t e d  i n  s u p p o r t  

o f  t h i s  s t a t e m e n t :  G o n z a l e s  v .  S h e a , 3 1 8  F .  S u p p .  5 7 2 ,  5 7 8 ,  n .  15  ( E . D .

W i s ,  1 9 7 0 ) ,  a n d  L e g e r  v .  S a i l e r , 3 2 1  F .  S u p p .  2 5 0 ,  2 5 4 ,  n .  1 0  ( E . D . P a .  

1 9 7 0 )  .

O f  c o u r s e ,  f e d e r a l  d i s t r i c t  j u d g e s  a r e  w i t h o u t  p o w e r  t o  o v e r r u l e  

S u p r e m e  C o u r t  d e c i s i o n s .  A p a r t  f r o m  t h a t ,  G o n z a l e s  c i t e s  H e i m  w i t h  

a p p r o v a l  i n  h o l d i n g  t h a t  a  C o l o r a d o  O l d  Age P e n s i o n  a m e n d m e n t  r e q u i r i n g  

U n i t e d  S t a t e s  c i t i z e n s h i p  a s  a  c o n d i t i o n  f o r  e l i g i b i l i t y  i s  n o t  a n  u n ­

c o n s t i t u t i o n a l  c l a s s i f i c a t i o n .  3 1 8  F .  S u p p .  a t  5 7 3 ,  n .  1 5 .  T he  L e g e r  

d e c i s i o n  q u e s t i o n s  t h e  v a l i d i t y  o f  C r o n e ' s  h o l d i n g  c o n c e r n i n g  a l i e n  e x ­

c l u s i o n ,  b u t  n o t  t h e  e x t e n t  t o  w h i c h  C r a n e  s u s t a i n s  t h e  p r e f e r e n t i a l  h i r i n g  

a s p e c t  o f  t h e  New Y o r k  L a b o r  L a w .  321  F .  S u p p .  a t  2 5 4 .

T h e  s c h o o l  s e g r e g a t i o n  c a s e ,  B r o w n  v .  B o a r d  o f  E d u c a t i o n , 3 4 7  U . S .

4 8 3  ( 1 9 5 4 )  , i t s  p r o g e n y ,  a s  w e l l  a s  T a k a h a s h i  v .  F i s h  a n d  Game C o m m i s s i o n , 

3 3 4  U . S .  4 1 0  ( 1 9 4 8 ) ,  h o l d i n g  u n c o n s t i t u t i o n a l  a  C a l i f o r n i a  s t a t u t e  d e n y i n g
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fishing licenses for aliens, and the 1964 Civil Rights Act's prohibitions 

concerning discrimination because of national origin in federally-assisted 

programs, 42 U.S.C. § 2000d (1969), may indeed cast doubt upon a State s 

ability to discriminate against aliens, even on public works projects 

But p u b l i c  works employment discrimination based on residency w ithin the 

State is another matter. To that extent, Alaska Statutes, Chapter 10, 

Section 36.10.050, b e a m i n g  public v/orks employment to non-resident aliens 

"unless the alien w o r k e r  has in good faith declared his intention o f  b e­

coming a  citizen..." may be o f  doubtful validity today. Section 36.10.010, 

giving preference to Alaska x-esidents on public works projects is, for 

the reasons developed in this memorandum, not of doubtful constitutional 

validity.

It is recommended that no distinction be made between aliens and 

persons n ot aliens in any preferential hiring legislation adopted by 

your Legislature.

Tha t  the Heim-Crane rationale is still valid as applied to p refer­

ential h i r i n g  based on place o f  residency in public works projects is 

evidenced by a number of factors. State and local legislation restricting 

public h i r i n g  to local residents has been sustained by virtually all 

courts considering the question. See e.g., Quialey v. B l a n C h e s t e r , 16 

Ohio A p p . 2d 104 (1960) (police and firemen), Detroit Police Officers 

Association v. City of D e t r o i t , 190 N.W.2d 97 (1971) (policemen), Jackson 

v. Firemen's and Policemen's Civil Service C o m m i s s i o n , 466 S.W.2d 414 

(1971) (firemen); Marabuto v. Town of E m e r y v i l l e , 103 C.A.2d 406, 6 Cal.

Rptr. 690 (1960) (policemen and firemen); Kennedy v. City of Newark, 29



N . J .  1 7 8 ,  14 8  A . 2 d  4 7 3  ( 1 0 5 9 )  ( a l l  e m p l o y e e s ) ;  W i l l  j a m s  v .
C i v i l  S e r v i c e  C o m m i s s i o n  o f  t h e  C i t y  o f  D e t r o i t , 3 8 3  M i c h .
5 0 7 ,  176 N . W . 2 d  503 ( 1 9 7 0 )  ( a l l  e m p l o y e e s ) ;  S a l t  L a k e  C i t y  
F i r e  F i g h t e r s  L o c a l  1 6 4 5  v .  S a l t  L a k e  C i t y , 22 U t a h  2d 1 1 5 ,
4 4 9  P . 2d 2 3 9  ( 1 9 6 9 )  ( a l l  e m p l o y e e s ) .

S t a t e ,  C o u n t y  a n d  M u n i c i p a l  E m p l o y e e s  L o c a l  3 3 9 ,  n F L - C I O  
v .  C i t y  o f  H i g h l a n d  P a r k , 3 6 3  M i c h .  . 9 ,  1 0 8  N . W . 2 d  8 9 8  ( 1 9 6 1 ) ,  
i n v a l i d a t e d  a  p u b l i c  e m p l o y e e  r e s i d e n c y  r e q u i r e m e n t ,  b u t  o n l y  
b e c a u s e  t h e  c i t y  d i d  n o t  h a v e  e n o u g h  s u i t a b l e  h o u s i n g  
a v a i l a b l e  f o r  t h e  163 e m p l o y e e s  r e q u i r e d  t o  r e l o c a t e  t o  t h e  
c i t y ;  a n d  c o m p a r e ,  W i l l i a m s  v .  C i v i l  S e r v i c e  C o m m i s s i o n  o f  
t i e  C i t y  o f  D e t r o i t , s u p r a ,  s u s t a i n i n g  l e g i s l a t i o n  w i t h o u t  
t h a t  e n c u m b r a n c e .  T h e  o n l y  c a s e  f l a t l y  c o n t r a  i s  Do n n a l l y  v .  
C i t y  o f  M a n c h e s t e r , 2 7 4  A . 2 d  7 8 9  ( 1 9 7 1 ) ,  b a s i n g  t h e  r e j e c t i n g  
o f  a  p u b l i c  e m p l o y e e  r e s i d e n c y  r e q u i r e m e n t  o n  an i n t e r f e r e n c e  
w i t h  th e r i g h t  t o  t r a v e l .

Th e h i s t o r y  o f  t h e  H e i m - C r a n o  r a t i o n a l e  may b e  t r a c e d
t o  a 1 9 32  S u p r e m e  C o u r t  d e c i s i o n  s u s t a i n i n g  a s t a t u t e  f o r b i d d i n g
i n t r a s t a t e  c a r r i e r s  f r o m  u s i n g  t h e  s t a t e  h i g h w a y s  w i t h o u t
p e r m i t s  f r o m  a c o m m i s s i o n  p r e s c r i b i n g  minimum c a r g o  r a t e s  a n d
r e q u i r i n g  c a r g o  i n s u r a n c e .  S t e p h e n s o n  v .  U i n f o r d , 2 8 7  U . S .  2 5 1
( 1 9 3 2 ) .  T h e  l e g i s l a t i o n  w a s  a t t a c k e d  a s  a n  u n l a w f u l  r e g u l a t i o n

o f  p r i v a t e  b u s i n e s s .  R e j e c t i n g  t h a t  c o n t e n t i o n  t h e  C o u r t  h o l d :
I t  i s  w e l l  e s t a b l i s h e d  l a w  t h a t  t h e  h i g h w a y s  
o f  t h e  s t a t e  a r c  p u b l i c  p r o p e r t y ;  t h a t  t h e i r  
p r i m a r y  a n d  p r e f e r r e d  u s e  i s  f o r  p r i v a t e  
p u r p o s e s ;  a n d  t h a t  t h e i r  u s e  f o r  p u r p o s e s  o f  
g a i n  i s  s p e c i a l  a n d  e x t r a o r d i n a r y ,  w h i c h ,  
g e n e r a l l y  a t  l e a s t ,  t h e  l e g i s l a t u r e  may 
p r o h i b i t  o r  c o n d i t i o n  a s  i t  s e e s  f i t ,2 8 7  U . S .  a t  2 6 4 .
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T h e  C o u r t  d r e w  a p a r a l l e l  b e t w e e n  t h e  l e g i s l a t i o n  u n d e r
r e v i e w  a n d  t h e  l e g i s l a t i o n  s u s t a i n e d  i n  Heim v .  M c C a l l :

T h e  p r o v i s i o n . . . u n d e r  r e v i e w  i s  g o v e r n e d  
by t h e  sa m e p r i n c i p l e  a s  t h a t  w h i c h  
r e c o g n i z e s  t h e  a u t h o r i t y  o f  a  s t a t e  t o  
p r e s c r i b e  t h e  c o n d i t i o n s  u p o n  w h i c h  i t  
w i l l  p e r m i t  p u b l i c  w o r k  t o  b e  d o n e  on 
i t s  b e h a l f .  2 8 7  U . S .  a t  2 7 5 ,  2 7 6 .

W h i l e  *-he c a s e  i s  f o r t y  y e a r s  o l d  a n d  n o t  " m o d e r n , "  t h e
a b s e n c e  o f  e x t e n s i v e  c i t a t i o n s  o f  i t s  h o l d i n g  i s  p e r h a p s
b e s t  e x p l a i n e d  b y  t h e  e n t r e n c h e d  a u t h o r i t y  o f  s t a t e s  t o
r e g u l a t e  i n t r a s t a t e  c a r r i e r s .
T h e  C o n t r n c l -i n g  P o w e r  A n a l o g y

I n  P e r k i n s  v .  L u k e n s  S t e e l  C o . ,  3 1 0  U . S .  1 1 3 ,  1 2 7  ( 1 0 4 0 ) ,
t h e  S u p r e m o  C o u r t  s u s t a i n e d  t h e  P u b l i c  C o n t r a c t s  A c t  o f  1 9 3 6 ,

r e q u i r i n g  t h a t  a l l  m a n u f a c t u r i n g  o r  s u p p l y  c o n t r a c t s  w i t h  t h e
U n i t e d  S t a t e s  c o n t a i n  a minimum w a g e  s t i p u l a t i o n .  A g a i n s t
t h e  a r g u m e n t  t h a t  t h e  s t a t u t e  c o n s t i t u t e d  an i l l e g a l  i n t e r f e r e n c e
w i t h  t h e  r i g h t  o f  p r i v a t e  e m p l o y e r s  t o  c o n d u c t  b u s i n e s s  w i t h
t h e  G o v e r n m e n t ,  t h e  C o u r t  s a i d :

L i k e  p r i v a t e  i n d i v i d u a l s  a n d  b u s i n e s s e s ,  t . . e  
G o v e r n m e n t  e n j o y s  t h e  u n r e s t r i c t e d  p o w e r  t o  
p r o d u c e  i t s  own s u p p l i e s ,  t o  d o t o r m i n e  t h o s e  
w i t h  whom it.  w i l l  d e a L ,  a n d  to f i x  t h e  t e r m s  a n d  c o n d i t i o n s  up on  w h i c h  i t  w i l l  make n e e d e d  
p u r c h a s e s .  3 1 0  U . S .  a t  1 2 7 .

I n  s u p p o r t  o f  t h i s  s t a t e m e n t  t h e  C o u r t  c i t e d  Heim v .  M c C a l l ,
3 1 0  U . S .  a t  1 2 7 ,  n .  1 5 .  T h e  P a r k i n s  o p i n i o n  c o n c l u d e d  t h a t  a
mi ni mu m  w ag e d e t e r m i n a t i o n  mado by t h e  S e c r e t a r y  o f  L a b o r
p u r s u a n t  t o  t h e  P u b l i c ;  C o n t r a c t s  A c t  w a s  next e v e n  r e v i e w a b l o
i n  l i g h t  o f  t h e  G o v e r n m e n t ' s  c o n t r a c t i n g  p o w e r .



T h e  P e r k i n s * r a t i o n a l e  h a s  n e v e r  b e e n  s u c c e s s f u l l y  
c h a l l e n g e d .  '.r he p a r a l l e l  b e t w e e n  t h a t  d e c i s i o n  an d t h e  
v a l i d i t y  o f  SB No. 53 ( 1 9 7 1 )  i s  p l a c e d  i n  c l e a r  p e r s p e c t i v e  
v/hen t h e  v a l i d i t y  o f  r a c i a l  q u o t a  r e q u i r e m e n t s  u n d e r  f e d e r a l  
e x e c u t i v e  o r d e r s  i s  c o n s i d e r e d .

F e d e r a l  E x e c u t i v e  O r d e r  No.  112-16,  30 F e d .  R e g .  1 2 3 1 9  ( 1 9 6 5 ) ,  
r e q u i r e s  t h a t  G o v e r n m e n t  m a n u f a c t u r i n g  an d s u p p l y  c o n t r a c t s ,  
a n d  c o n t r a c t s  w i t h  f e d e r a l l y - a s s i s t e d  e m p l o y e r s ,  c o n t a i n  a 
c l a u s e  o b l i g a t i n g  t h e  c o n t r a c t o r ,  s u p p l i e r ,  o r  f e d e r a l l y -  
a s s i s t e d  e m p l o y e r ,  t o  t a k e  a f f i r m a t i v e  a c t i o n  t o  a s s u r e  
n o n d i s c r i m i n a t o r y  e m p l o y m e n t  p o l i c i e s .  T h e  P h i l a d o l h i a  P l a n ,  
a n d  o t h e r s  l i k e  i t ,  i m p l e m e n t i n g  t h e  E x e c u t i v e  O r d e r ,  g o  
f u r t h e r  a n d  r e q u i r e  t h a t  t h e  c o n t r a c t o r ,  s u p p l i e r ,  o r  
f e d e r a l l y - a s s i s t e d  e m p l o y e r  t a k e  a f f i r m a t i v e  s t e p s  an d  make 
a  g o o d  f a i t h  e f f o r t  t o  r e a c h  a m i n o r i t y  h i r i n g  g o a l  e s t a b l i s h e d  
b y  t h o  A r e a  C o o r d i n a t o r  f o r  t h e  O f f i c e  o f  F e d e r a l  C o n t r a c t  
C o m p l i a n c e .  E q u a l  p r o t e c t i o n  a n d  due p r o c e s s  a t t a c k s  d i r e c t e d  
a t  t h o  P h i l a d e l p h i a  P l a n ' s  v a l i d i t y  w e r e  r e j e c t e d  i n  
C o n t r a c t o r ; ; A s s o c i a  t i o n  o f  E a s t e r n  P e n n s y l v a n i a  v . S h u l t z ,
-M2 F . 2 d  1 5 9  (3d C i r .  1 9 7 1 ) ,  c e r t ,  d e n i e d ,  _________ U . S .  ________
( 1 9 7 1 ) .

T h e  P h i l a d e l p h i a  P l a n  i s  v a l i d  E x e c u t i v e  
a c t i o n  d e s i g n e d  t o  r e m e d y  t h e  p e r c e i v e d  e v i l  t h a t  m i n o r i t y  t r a d e s m e n  h a v e  n o t  b e e n  
i n c l u d e d  i n  th o l a b o r  p o o l  a v a i l a b l e  f o r  
t h o  p e r f o r m a n c e  o f  c o n s t r u c t i o n  p r o j e c t s  
i n  w h i c h  t h e  f e d e r a l  g o v e r n m e n t  h a s  a c o s t  
a n d  p e r f o r m a n c e  i n t e r e s t .  T h e  F i f t h  Amend­
m en t  d o e s  n o t  p r o h i b i t  s u c h  a c t i o n . ®
-142 F . 2 d  a t  1 7 7 .
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6 .  As a p p l i e d  t o  t h e  c o n s t r u c t i o n  i n d u s t r y  i n  s t a t e  g o v e r n m e n t
c o n t r a c t s  by v i r t u e  of f e d e r a l  a s s i s t a n c e ,  the v a l i d i t y  o f  t h o  
E x e c u t i v e  O r d e r  has b e e n  s u s t a i n e d .  W e i n e r  v. C u y a h o g a  
C o m m u n i ty C o l l e ge, 19 O h i o  S t .  2d 3 5, ' 2 4 9  M . S .  2 d  W f  0.969), 
c e r t’, denied, 3 9 6  U . S .  1 0 0 4  ( 1 9 7 0 ) ,  a n d  E t h r i d g e  v. R h o d e s ,
268 F. Supp. 83 (S.D. O h i o  1967).



T h e  p e r c e i v e d  e v i l  s o u g h t  t o  be  e r a d i c a t e d  b y  A l a s k a  
t h r o u g h  t h e  p r e f e r e n t i a l  h i r i n g  r e q u i r e m e n t  i s  i t s  c o n s i s t e n t l y  
h i g h  u n e m p l o y m e n t  r a t e ,  p e r e n n i a l l y  o n e  o f  t h e  h i g h e s t  i n  
t h e  n a t i o n .  I t s  p o w e r  t o  do s o  by e s t a b l i s h i n g  c o n d i t i o n s  
i n  a  l e a s e  w h i c h  p o t e n t i a l  l e s s e e s  a r e  f r e e  t o  a c c e p t  o r  
r e j e c t  i s  a t  l e a s t  e q u a l  t o  t h e  f e d e r a l  g o v e r n m e n t ' s  p o w e r  
t o  r e d u c e  t h e  i n c i d e n c e  o f  r a c i a l  d i s c r i m i n a t i o n  t h r o u g h  
i t s  p o w e r  t o  e s t a b l i s h  c o n t r a c t  c o n d i t i o n s  w h i c h  a  p o t e n t i a l  
g o v e r n m e n t  c o n t r a c t o r  i s  f r e e  t o  a c c e p t  o r  r e j e c t .

E q u a l  P r o t e c t i o n , t h e  Comm e r c e  C l a u s e  
a n d  t h o ~ frR i g h t  t o  T r a v e l -̂

S i n c e  S h a p i r o v .  T h o m p s o n , 3 9 4  U . S .  6 1 8  ( 1 9 6 9 ) ,  i n v a l i ­
d a t i n g  a  s t a t e  a n d  a D i s t r i c t  o f  C o l u m b i a  o n e - y e a r  w a i t i n g  
p e r i o d  r e q u i r e m e n t  f o r  w e l f a r e  a s s i s t a n c e ,  a n u m b e r  o f  c a s e s  
h a v e  i n v a l i d a t e d  w a i t i n g  p e r i o d  r e q u i r e m e n t s  f o r  o t h e r  f o r m s  
o f  p u b l i c  a s s i s t a n c e .  S e e  C o l e  v .  Ho u s i n g  A u t h o r i t y o f  t h e  
C i t y  o f  N e w p o r t , 4 3 5  F . 2 d  8 0 7  ( 1 s t  C i r .  1 9 7 0 )  ( o n e - y e a r  
w a i t i n g  p e r i o d  f o r  h o u s i n g ) ;  V a u g h a n  v .  D o w e r , 3 1 3  F .  S u p p .  37 
( A r i z . ,  1 9 7 0 ) ,  a f f ' d  4 0 0  U . S .  8 8 4  ( 1 9 7 1 ) ;  ( o n e - y e a r  w a i t  f o r  

m e n t a l  h o s p i t a l  e l i g i b i l i t y ) ;  K i n g v .  New R o c h e l i e  M u n i c i p a l  
H o u s i n g  A u t h o r i t y , 4 4 2  F . 2 d  6 4 6 ,  6 4 9  ( 2 d  C i i  . 1 9 7 1 )  ( f i v e - y e a r  
w a i t  f o r  h o u s i n g ) ; L a n e  v .  M c G a r r y , 3 2 0  F .  S u p p .  562 ( N . D . N . Y .  
1 9 7 0 ) ;  C r a p p s  v .  D u v a l  C o u n t y  H o s p i t a l  A u t h o r i t y , 3 1 4  F .  S u p p .  
181 (M.D.  F l a .  1 9 7 0 )  ( o n e - y e a r  w a i t  f o r  f r e e  m e d i c a l  c a r e ) .

A l l  o f  t h o  a b o v e  c a s e s  d e a l t  w i t h  d u r a t i o n a l  r e s i d e n c y  
r e q u i r e m e n t s .  T h e  d i s t i n c t i o n s  b e t w e e n  a d u r a t i o n a l  r e q u i r e m e n t  
a n d  a n o n - d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  l i k e  t h a t  f o u n d  
i n  S . B .  No.  53 ( 1 9 7 1 ) ,  i s  v i t a l .  I t  i s  t h e  w a i t i n g  p e r i o d  
r e q u i r e m e n t  t h a t  t h e  c o u r t s  h a v e  f o u n d  u n c o n s t i t u t i o n a l .
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To  e m p h a s i z e  a n d  f u l l y  d i s c e r n  t h e  d i s t i n c t i o n ,  on e 
n e e d  o n l y  c o n t e m p l a t e  a c o u r t  h o l d i n g  t h a t  no s t a t e  r e s i d e n c y  
r e q u i r e m e n t s  n e e d  be m et i n  o r d e r  t o  q u a l i f y  f o r  w e l f a r e  
u n d e r  a  s t a t e ' s  w e l f a r e  l a w s  o r  s t a t e  u n e m p l o y m e n t  c o m p e n s a t i o n  
b e n e f i t s .  T h e  r e s u l t  w o u l d  c l e a r l y  b e  f i s c a l  c h a o s ,  as  
U n i t e d  S t a t e s  c i t i z e n s  l i v i n g  i n  a n y  s t a t e  c o u l d  t h e n  r e c e i v e  
w e l f a r e  o r  u n e m p l o y m e n t  c o m p e n s a t i o n  p a y m e n t s  f r o m  a n y  
r e q u e s t e d  s t a t e .

SB  N o .  53 ( 1 9 7 1 )  d i f f e r s  d r a s t i c a l l y  f r o m  t h e  t y p e s  o f  
d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  l a w s  d e a l t - w i t h  i n  t h e  c a s e s  
n o t e d  a b o v e .  I t  d o e s  n o t  r e q u i r e  a  r e s i d e n c y  p e r i o d  o f  a n y  
d u r a t i o n ,  b u t  d o e s  r e q u i r e  r e s i d e n c y  i n  t h e  s e n s e  o f  a  
p h y s i c a l  p r e s e n c e  i n  t h e  s t a t e  w i t h  t h e  i n t e n t  t o  r e m a i n  
p e r m a n e n t l y .  S p e c i f i c a l l y ,  a r e s i d e n t  i s  d e f i n e d  b y  S e c .  
3 8 . 0 5 . 1 7 9  a s  f o l l o w s :

D E F I N I T I O N S .  I n  s e c s .  1 7 6 - 1 7 9  o f  t h i s  c h a p t e r
( 1 )  " b o n a  f i d e  r e s i d e n t  o f  A l a s k a "  o r  

" r e s i d e n t "  mea ns
(A) a p e r s o n  who h a s  b e e n  p h y s i c a l l y  

p r e s e n t  i n  t h e  s t a t e  o l ’ A l a s k a ,  
e x c e p t  f o r  b r i e f  i n t e r v a l s ,  i o r  
a p e r i o d  o f  o n e  y e a r ;  o r

(B )  a p e r s o n  who h a s  n o t  b e e n  p r e s e n ti n  t h e  s t a t e  f o r  a  p e r i o d  o f  o n e
y e a r ,  e x c e p t  f o r  b r i e f  i n t e r v a l s ,  
b u t  s h o w s  b y  a L I  a t t e n d i n g  
c i r c u m s t a n c e s  t h a t  h i s  i n t e n t  i s  
t o  make A l a s k a  h i s  p e r m a n e n t  r e s i d e n c e  a n d  t h e  D e p a r t m e n t  o f  
L a b o r  h a s  c e r t i f i e d  t h a t  t h e  
a t t e n d i n g  c i r c u m s t a n c e s  s h o w  t h i s  i n t e n t .

W h i l e  t h e  i s s u e ,  t o  my k n o w l e d g e ,  h a s  n o t  y e t  b e e n  d e a l t
w i t h  i n  a  s q u a r e  h o l d i n g  by  a c o u r t ,  d i c t u m  i n  n u m e r o u s  c a s e s ,
i n c l u d i n g  S h a p i r o  v .  T h o m p s o n , s u p r a ,  s u g g e s t  t h a t  a b o n a  f i d e
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r e s i d e n c y  r e q u i r e m e n t  i s  e n t i r e l y  d i s t i n g u i s h a b l e  f r o m  d u r a t i o n a l  
r e s i d e n c y  r e q u i r e m e n t s .  F o r  e x a m p l e ,  i n  K i n g  v .  New R o c h e l l e  
M u n i c i p a l  H o u s i n g  A u t h o r i t y , s u p r a ,  t h e  C o u r t  c o n c l u d e d :

I n  r e a c h i n g  o u r  c o n c l u s i o n  ( t h a t  a  f i v e -  
y e a r  d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  f o r  
p u b l i c  h o u s i n g  i s  i n v a l i d )  we e m p h a s i z e  
t h a t  we a r e  h e r e  d e c i d i n g  o n l y  t h e  v a l i d i t y
o f  a d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t  f o r
a d m i s s i o n  t o  p u b l i c  h o u s i n g .  A s  i n  S h a p i r o  
( v .  T h o m p s o n ) *  t h e r e  i s  no c o n t e n t i o n  h e r e  t h a t  a  s t a t e  o r  a  l o c a l  g o v e r n m e n t  may n o t  
r e q u i r e  t h a t  a p p l i c a n t s  f o r  p u b l i c  s e r v i c e s  
be b o n a  f i d e r e s i d e n t s .  4 4 2  F . 2 d  a t  6 4 9 .

T h e  " r i g h t  t o  t r a v e l "  a r g u m e n t  n e c e s s a r i l y  e n c o m p a s s e s  i n t e r ­
s t a t e  c o m m e r c e  c l a u s e  c o n s i d e r a t i o n s ,  a s  E d w a r d s  v .  C a l i f o r n i a ,
3 1 4  U . S .  1 6 0  ( 1 9 4 1 ) ,  d e c i d e d  i n  s t r i k i n g  down a C a l i f o r n i a  s t a t u t e  
e f f e c t i v e l y  p r o h i b i t i n g  i n d i g e n t s  f r o m  e n t e r i n g  t h e  S t a t e .  A c c o r d ­
i n g l y ,  t h e  " n e w "  e q u a l  p r o t e c t i o n  t h e o r i e s  a s  d e s c r i b e d  i n  S h a p i r o  
v .  T h o m p s o n , s u p r a ,  a r e  d i s c u s s e d  h e r e  u n d e r  a  h e a d i n g  w h i c h  i n c l u d e s  
t h e  i n t e r s t a t e  c o m m e r c e  i m p l i c a t i o n s  o f  p r e f e r e n t i a l  h i r i n g  l e g i s ­
l a t i o n  a s  t y p i f i e d  b y  S B  N o.  53 ( 1 9 7 1 ) .

T h e  i s s u e  o f  d u r a t i o n a l  r e s i d e n c y  r e q u i r e m e n t s ,  a s  o p p o s e d  t o
m e r e  r e s i d e n c y  r e q u i r e m e n t s ,  w a s  s q u a r e l y  d e a l t  w i t h  by t h e  p r e s t i ­
g i o u s  F i r s t  C i r c u i t  C o u r t  o f  A p p e a l s  i n  C o l o  v .  Ho u s i n g  A u t h o r i t y  o f  
N e w p o r t , 4 3 5  F .  2d 8 0 7  ( 1 9 7 0 ) —a l b e i t  by w a y  o f  d i c t u m .  T h a t  c o u r t  
s t a t e d :

Th e  a n s w e r ,  we t h i n k ,  l i e s  i n  t h o  C o u r t ' s  c o n ­
c e p t  o f  t h e  r i g h t  t o  t r a v e l ,  T h o  C o u r t  a p p a r e n t l y  
u s e s  " t r a v e l "  i n  t h e  s e n s e  o f  m i g r a t i o n  w i t h  i n t e n t  
t o  s e t t l e  and a b i d e .  S e e  N o t e ,  S h a p i r o  v .  T h o m p s o n :  
T r a v e l ,  W e l f a r e  and t h e  C o n s t i t u t i o n ,  44 N . Y . U . L .
R e v .  9 3 9 ,  1 0 1 2  ( 1 9 6 9 ) .  Th u s; ,  l a w s  t h a t  c o m p a r a t i v e l y  
d i s a d v a n t a g e  p e r s o n s  t r a v e l i n g  t o  L a k e a d v a n t a g e  o f  
s t a t e  b e n e f i t s  a nd  t h e n  l e a v i n g  a r c  p e r m i s s i b l e  u n d e r  
S h a p i r o .  F o r  e x a m p l e ,  t h e  C o u r t  s u g g e s t e d  t h a t
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r e s i d e n c y  is a r e a s o n a b l e  r e q u i r e m e n t  f o r  e l i g i­
b i l i t y  to r e c e i v e  w e l f a r e  b e n e f i t s  b u t  t h a t  the 
o n e - y e a r  w a i t i n g  p e r i o d  w a s  u n c o n s t i t u t i o n a l .
S hapiro, s u p r a  a t  636, 39 S.Ct. 1322, 2 2  L . E d . 2 d  
GOO. A n y  r e s i d e n c y  r e q u i r e m e n t  m i g h t  be t h o u g h t  
to p e n a l i z e  the r i g h t  to t r a v e l  if " t r a v e l "  is 
u s e d  in the s e n s e  of m o v e m e n t .  A  r e s i d e n t  of 
M a i n e  v a c a t i o n i n g  for a m o n t h  in  N e w  H a m p s h i r e  
m i g h t  be p e n a l i z e d  for t r a v e l i n g  if he c o u l d  not 
o b t a i n  the b e n e f i t s  of a l i b r a r y  card in N e w  
H a m p s h i r e  d u r i n g  his v a c a t i o n .  N e v e r t h e l e s s ,  a 
r e s i d e n c e  r e q u i r e m e n t  so  " p e n a l i z i n g "  t h a t  k i n d  
of t r a v e l  is p r o b a b l y  p e r m i s s i b l e  u”de r  Sha p i r o .

F o o t n o t e  e l e v e n  at  the e n d  of the a b o v e  q u o t e d  p a r a g r a p h  p r o v i d e s :

We do  n o t  think, f o r  e x a m p l e ,  t h a t  N e w p o r t  
is r e q u i r e d  to c o n v e r t  its p u b l i c  h o u s i n g  i n t o  
m o t e l  f a c i l i t i e s  for t r a n s i e n t s .  A  r e q u i r e m e n t  
t h a t  p e r s o n s  a p p l y i n g  for p u b l i c  h o u s i n g  h a v e  a 
b o n a  f i d e  i n t e n t  to r e s i d e  in N e w p o r t  w o u l d  be 
p e r m i s s i b l e .

CONCLUSION

In m y  j u d g m e n t  n e i t h e r  the e q u a l  p r o t e c t i o n  c l a u s e  nor the 

i n t e r s t a t e  c o m m e r c e  c l a u s e  s h o u l d  bar the c o n t e m p l a t e d  l e g i s l a t i o n .

A s  c o n c l u d e d  e a r l i e r ,  I t h i n k  that the p r i v i l e g e s  and i m m u n i t i e s  

c l a u s e  of A r t i c l e  IV S e c t i o n  2 w o u l d  n o t  bar the c o n t e m p l a t e d  l e g i s­

la t i o n  .

O t h e r  s u g g e s t i o n s  g o i n g  to the f o r m  of the l e g i s l a t i o n ,  and 

m a k e - w e i g h t  a r g u m e n t s  c o n c e r n i n g  a t i e - i n  w i t h  e q u a l  e m p l o y m e n t  o p p o r­

tu n i t y  l e g i s l a t i o n  and g e n e r a l  t r a i n i n g  p r o g r a m s ,  I s h o u L d  p r e f e r  to 

d i s c u s s  a f t e r  t a l k i n g  p e r s o n a l l y  w i t h  S e n a t o r  C r o f t  and o t h e r  i n t e r e s t e d  

l e g i s l a t o r s .  It m a y  be that t hese n a t t e r s  n e e d  o n l y  be m e n t i o n e d  as 

a l e g i s l a t i v e  f i n d i n g  of f a c t  in the p r e a m b l e  to the l e g i s l a t i o n .

A  t a x  i n c e n t i v e  to a c c o m p l i s h  the p r e f e r e n t i a l  h i r i n g  o b j e c t i v e ,
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w h i l e  c o n s t i t u t i o n a l l y  v a l i d ,  i f  n o t  u n r e a s o n a b l y  d i s c r i m i n a t o r y  
o r  c o n f i s c a t o r y ,  w o u l d  be v a l i d  b u t  n o t  a s  e f f e c t i v e ,  o v e r a l l ,  a s  
t h e  l e a s e  c o n d i t i o n  r o u t e .

P r o f e s s o r  R e g i n a l d  H.  A l l e y n o ,UCLA S c h o o l  o f  Law
L o s  A n g e l e s ,  C a l i f o r n i a

F e b r u a r y  1 4 ,  1 9 7 2
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