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HONORABLE MIKE MILLER, CHAIRMAN, LOCAL GOVERNMENT COMMITTEE

I WOULD APPRECIATE VERY MUCH THE SETTING UP OF HEARINGS

REGARDING HB43. THIS BILL IS OF GREAT INTEREST TO US

THANK YOU

BIX BONNEY, PRESIDENT, B AND B FISHERIES



P . O .  B O X  1 6 1 9  K E T C H I K A N ,  A L A S K A  9 9 9 0 1 U .S .A .

EDWARD W. BOtOBI, Sr. 
Legislative Representative

The Honorable Mike Miller 
Chairman
Local Government Committee 
Alaska State House of Representatives 
Pouch V - State Capitol 
Juneau, Alaska 99801

Dear Representative Miller:

With increased activity in environmental control, both at the State and Federal 
levels, most of the extractive industries in Alaska are faced with the task of 
purchasing and installing expensive equipment in order to comply with anti- 
pollution regulations.

House Bill 43, "An Act relating to tax exemptions for the prevention of air 
and water pollution," may offer a means of so. •». financial relief in those cases 
where a council or assembly may choose to allow such exemption, and we trust that 
you, and your committee, will find merit in our suggestion.

We have discussed HB 43 with people acquainted with both the forestry and fisheries 
industries in Petersburg, Wrangell, Sitka and Kodiak, and the opinions expressed 
lead us to believe that others share our views on the matter. It would be sin­
cerely appreciated if you could find time to schedule hearings on HB 43 so these 
views may be aired.

re: HB 43

Respectfully yours

Edward W. Borgen, &r. 
Legislative Representative

EWB/kd

cc: Local Government Committee Members
Honorable Mike Colletta (Bill Sponsor)
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Tax Incentives Don’t Stop Pollution
by Arnold W. Reilze and Glenn Reitze

5 'ym.

■ ■ ■ ■ M l  >•

Federal and state tax incentives 
designed to help in the fight against 
pollution are fiscal carrots that don’t 
work. They are expensive, and they 
are soft on pollution. Tax incentives 
fail because they do not give 
industry an incentive to invest in 
nonproductive facilities, they apply 
only to physical devices, they pro.ide 
<he public no gain to offset the 
rcven ie loss, they are of advantage 
only to wealthy firms, and they shift 
the burden of reducing pollution to 
the general public.

r p H E  STICK  is more effective tlinn 
-*• the carrot: No man will up nd S10 

to bring himself a benefit simply be­
cause the government promises to re­
turn $5. Tax incentives are fiscal car­
rots. They are extremely exficnsive, but 
soft on pollution.

Until now the state and federal pol­
lution control programs have been a 
disappointment to those who seek some 
improvement in our air and water.1 
Nevertheless, several thousand bills 
pertaining to pollution control have 
been introduced in Congress and state 
legislatures during the past several 
years.2 Many of them offer little to 
control pollution; rather they extend 
tax incentives as rewards to polluters.3

In theory, these rewards eliminate 
pollution. In practice, they are ineffec­
tive and in many cnscs even discour­
age pollution control by promoting ex­
penditures for the wrong things at a 
substantial cost to the public. In addi­
tion, government agencies that should 
be enforcing current pollution control 
regulations must devote their energies 
to processing increasing quantities of 
tax incentive applications.4

The federal law • containing the 
major specific tax incentive for pollu­
tion control was passed in 1969, when

the Tax Reform Act added Section 109 
to the Internal Revenue Code. That 
section permits rapid (sixty-month) 
depreciation allowances for pollution- 
control hardware.

The bill’s predecessor, no longer in 
effect for new investments, was Section 
30 of the Internal Revenue Code, 
added in 1962. This section permitted 
a deduction directly from a firm’s 
taxes of 7 per cent of the expenditure 
for pollution-control equipment, sub­
ject to certain varying restrictions.*

According to one authority, by 
March, 1970, at least thirty-one stales 
had placed antipollution incentive pro­
visions in one or more of their princi­
pal revenue-producing laws.6

All these incentive provisions, stale 
and federal, provide rapid deprecia­
tion or forgiveness from pro|terl>, 
income, sales and use, or franchise 
taxes. Their one key effect is to shift 
the cost of compliance with govern* 
ment pollution limitations from indi­
vidual polluters to the taxpayer.

In addition, there apparently is wide­
spread misuse (permitted by lax or ov­
erworked government officials) of tax 
incentive laws to purchase equipment 
that does not serve to improve the en­
vironment. A substantial part of the

1. The federal air pollution program has 
been eriliei/.ed in R eiuc, The Role of the Re- 
pion in A ir Pollution Control, 20 C a sk  W. 
Heh. L. R e v . 809 (1 9 6 9 ), and the federal 
water pollution program in Ifastes, Water, 
and Wishful Thinking: T hr Rattle of Lake 
E rie, 20 C ask  W . He*. L. R kv . 5 (1968) 
See ulso, Reitze, Environmental Pollution 
Control, Why Has It Failed?  55 A .B.A .J. 
923 (1 9 6 9 ).

2. Tliirtv-nine bills directly related to the 
environment were introduced in the Hnuse 
during the period January 23-30, 1% 9. Fif­
teen months later, during “ Earth Week”, 
forty-two bills were introduced iietween April 
23 and 30, 1970.

3. Kills have been proposed and many
have become law to give relief front sales
and use taxes, property taxes (real and tan­
gible personal), fuel taxes, franchise taxes

and income taxes. Benefits include fa-t 
write-offs, tax credits, and exemption from 
taxation.

4. In Ohio, a typical industrial state, the 
nuutber and monetary value of pollution con­
trol exemptions granlrd have been increasing 
substantially each year. In the three years 
betwecn January. 1966, and the end of 1969, 
Ohio received 148 exemption applications for 
purchases listed at 164.7 million. In tin- first 
half of 1970, there were thirty-eight applica­
tions for purchases totalling $31.98 million.

5. This section was temporarily suspended 
(frnm October 10, 1966, to March 9. 1967. 
Certain water and sir pollution facilities 
were exempted. I n t .  R e v .  C o d e  o f  1951, S 
4 8 (h )  (1 2 ) .

6. McNulty, Slate Tax Incentives To Fipht 
Pollution, 56 A .B .A J . 747, 748 (1 9 7 0 ).
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pollution control equipment being sold 
today and receiving tax credit report­
edly is used to clean water coming into 
a plant for use in manufacturing rather 
than for controlling waste discharges.7

Tax incentives of this sort— which 
reward rather than punish those receiv­
ing the incentive (the latter may l>e re­
ferred to as negative tax incentives or 
tax penalties)— obviously cut#govern­
ment revenue. The key to determining 
the value of positive tax incentives, 
therefore, lies in eviduating the bene­
fits to be gained by the government 
Vpublic) in return for revenue lost.

Benefits that would be gained re­
gardless o f the tax incentive clearly 
must be excluded from the list of bene­
fits gained in exchange for the loss. 
Thus, pollution expenditures made to 
comply with federal, state and local 
health or pollution laws cannot be con­
sidered public benefits gained by 
granting tax incentives, although busi­
nesses received that aid. This clarifi­
cation will permit many a tax incentive 
to be seen for what it is— a subsidy 
rather than an exchange of tax forgive­
ness for desired behavior.8

The potential cost of even the pres­
ent federal tax incentive programs for 
pollution control, if maintained, is im­
mense, but it is virtually impossible to 
estimate with precision. Government 
officials predict expenditures by indus­
try in the next five years of $3.3 billion 
for water pollution control, another $2 
billion for thermal pollution prevention 
and $2.6 billion for control of four 
m ajor air pollutants in one hundred 
metropolitan areas.9 Additional solid 
waste disposal expenditures can bring 
the total to $10 billion.

These estimates arc comparatively 
conservative. Yet, even without addi­
tional federal lax incentive legisla­
tion of this sort, the Federal Govern­
ment’s revenue loss with those expendi­
tures could be a billion dollars per 
yeur.10 The loss to state governments, 
with their many similar laws, is not in­
cluded. For example, the loss of reve­
nue to Ohio from air pollution exemp­
tions alone in 1970 is estimated to be 
$6.3  million, according tc the Research 
and Statistics Section of the Ohio De­
partment o f Taxation.

Other estimates of industry expendi­
tures for pollution control equipment 
during the next five years center 
around $32 billion.11 Rank of America 
Senior Vice President Alan K. Brown 
recently put the figure at $150 billion to 
$95 billion.12

The public sector loss, even under 
the low ($1 billion annual) federal tax 
loss estimate, is about eleven times what 
the Department of Health, Education 
and Welfare spends on all its a ir pollu­
tion control programs ($94 .2  mil­
lio n ).13

Even if  we accept the projected fed­
eral revenue loss of $115 million in 
1974, as estimated by the Senate F i­
nance Committee in its report to ac­
company the Tax Reform Act of 1969, 
we still have a considerable loss when 
compared with federal antipollution 
expenditures.14 But this estimate is 
based on a level of expenditure that 
would never control pollution.

Despite their cost, tax incentives 
fail to control pollution. The most 
basic reasons are five:

1. U n p ro fita b ility . They fail to 
give an incentive to invest in nonpro­
ductive facilities regardless o f the les­
sened cost of those facilities.

2. B ad ly  A im ed. As used today, 
they give credit for physical devices 
that often a ’ e only a small part of 
pollution control (switching fuel can 
often he far more significant) and give 
credit for facilities regardless of their 
effectiveness in controlling pollution.

3. No P u b lic  G a in . They pay for 
pollution control facilities required by 
other laws, bringing no gain to the 
public in exchange for the tax loss and

lessening funds for governmental pol­
lution control, among other things.

4 . R ev erse  R o b in  H ood. They in­
crease general taxes through lax bur­
den distribution and provide sub­
stantial tax write-offs to wealthy corpo­
rations having the least need of public 
r. isistancc to eliminate their pollution. 
Yet they fail to aid small and medium- 
sized companies unable to purchase 
required pollution control equipment.

5. P r ic in g  Q a a ck e ry . Because pol­
lutions costs are shifted to the gener.il 
public, sales prices do not reflect a 
product’s true cost to society. The 
sales price does not reflect the pro­
pensity for environmental harm during 
a product’s manufacture, use or dis­
posal. The true costs to society arc 
masked.

The categories, of course, overlap 
considerably.

The existence of the philosophy of 
pollution control through rewards to 
polluters, moreover, gives rise to a 
convenient analogy, which may or may 
not be a key factor, for making addi­
tional rewards. An example is the 
charge in John Esposito’s study on air 
pollution that, when Los Angeles sought 
more low-sulphur fuel oil, the political 
price was a change in federal oil im­
port regulations to allow refiners who 
produce low-sulphur residual fuel oil to 
import an additional barrel of foreign 
crude oil for each barrel of low-sul­
phur residual oil produced. To the oil 
firms, this reportedly is worth about 
90ft a barrel, and the companies in­
volved thereby gain between $20,000 
nnd $50,000 a day in return for p ro ­

ducing the low-sulphur residual fuel 
for the West Coast states. Slightly less 
than half this sum, the report added,

7. B u s in e s s  W e e k , October 4. 1969. si 118.
8. For a criticism of tax exemptions in 

general, see Keitxe, Real Property Tax E x ­
emptions in Ohio— Fiscal Absurdity, 18 W . 
R es. L  R ev. 64 (1 9 6 6 ).

9. E n v ir o n m e n t a l  Q u a l it y , F i r s t  A n ­
n u a l  R e p o r t  o f  t h e  C o u n c il  o n  E n v ir o n ­
m e n t a l  Q u a l it y  43, 72 (1 9 7 0 ).

10. By contrast, the estimated federal 
funding for pollution control and abatement 
was SI.290,900,000 in fiscal year 1970 obliga­
tions. Id, at 320.

11. The Wall Street Journal, August 10, 
1970, page 1.

12. B.N.A. Env. R p t r . ,  August 28, 1970, at 
467.

13. Supra  note 9, at 320.
14. S. Rep. No. 91-552, to accompany ll.lt. 

13270, 91st Cong., 1st Sess. 646 (1 9 6 9 ). Nat- 
orally those in favor of tax incentive legi-la- 
tion give lower estimates of tax losses. Sec­
tion 169 has been estimated to iiave a maxi­
mum annual cost of only S120 million, an 
amount which could be reached by expendi­
tures of one tenth of the amount needed for 
pollution control See remarks of Senator- 
Russell B. Long, 115 C o n c .  R tc . S 16206 
(December 9, 1970),

128 ■ American Bar Association Journal
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goes to Union Oil of Cntifornin and to 
Atlantir Richfield for doing precisely 
what they had lwen doing all along.15

Unprofitability of Pollution 
Control Affects Incentives

ll is the inherent unprofilabilily of 
most pollution control that makes tax 
incentives meaningless as a method of 
stimulating investments in it. Labor re* 
Inlinns, government regulatory actions, 
marketing considerations, antitrust 
problems and a host of other variables 
play their parts in investment deci­
sions. But these variables should not 
obscure the fact that tax incentives 
give no incentive to invest in nonpro­
ductive facilities or operations.

For an investment with a productive 
potential, a tax incentive could reduce 
the cost so that the potential profit is 
realized. But very few pollution con­
trol investments have any profit poten­
tial, and therefore that possibility is re­
mote.

The few profitable pollution control 
investments have received much pub­
licity. Yet even this category of pollu- 
tion-control investment often fails to be 
made. Company managers by and 
large seek the highest return on invest­
ment, and profitable pollution control 
investments are rarely the most profit­
able investment a firm can make.

While few pollution abatement con- 
troh will produce any profitable com­
modity, most tax incentive plans arc 
drafted so that profitable abatement 
techniques will not qualify. For exam­
ple, Section 169 (e) states that the fed­
eral certifying authority shall not cer­
tify any properly under Section 
1 6 9 (d )  (1 ) (11) to the extent it ap­
pears that by reason of profits derived 
through recovery of wastes or other­
wise in the operation of the properly, 
its co«ts will be recovered over its ac­
tual useful life. In most states the statu- ’ 
lory guideline for a tax benefit re­
quires that the facility meet the test 
that its primary purpose be for pollu­
tion control or that it is used exclu­
sively for pollution control purposes.

These tests have virtually nothing to 
do with developing a good pollution 
abatement program, for a good pro­
gram is normally so closely related to

Arnold W. Reltze (left) is professor of law and Director of the Environ­
mental Law Program at the George Washington University National Law 
Center. He is a graduate of Fairlefgh Dickinson University (B.A. 1960) and 
Rutgers University (J.D. 1962). His coauthor and brother, Glenn Reitze 
(right), fs the managing editor of The Environmental Law Reporter. He ob­
tained his B.A. degree at the University of Wisconsin in 1965.

the production process that very few 
expenditures will meet cither the pri­
mary purpose or the exclusive use test.

It has been pointed out, moreover, 
that some of the largest companies—  
especially those in automobiles and oil 
— behave at times like independent po­
litical states rather than simple profit 
makers. Hence, there is all the more 
reason to attempt control through re- 
gulnting behavior rather than by ap­
peals to a profit-making sense through 
lax burden redistribution.15

Devices to protect the health and 
safety of workers also are usually un­
profitable, but government, union and 
insurance company regulations force 
their purchase and use, to the general 
benefit. Devices for the health and 
safety of the public may be considered 
in the same category and be imposed 
by regulation.

The furor over mine safety demon­
strates again that some businessmen 
will not protect their workers’ safety 
and health voluntarily and adequately. 
Yet few governmental rewards are 
given for corporate health and safety 
expenditures. We recognize that inher­
ently unprofitable investments will not 
be made merely because the govern­
ment absorbs part of the cost.

If  the desire is to encourage industry 
to use a specific abatement technique

or produce some other beneficial re­
sponse in pollution control, we should 
utilize a more forthright approach— di­
rect subsidies. We could, at least, more 
easily review whether the social lienefit 
achieved is worth the public cost.

Businessmen in general respond to 
this approach less enthusiastically, for 
the grants must appear in budgets and 
the cost to the public is made obvious. 
And happily for some businessmen, tax 
incentives tend to continue long after 
the reason for the program has disap­
peared.17

Tax Incentives Off Target; 
Their Value Is Nil

The imprecision of tax incentives 
makes their use for any purpose of

15. E sro siro , Vanisiiinc Air 248 (1 9 7 0 ).
16. Fm a study of the oil industry as ■ po­

litical state, see T u c e n d iia t , O i l : T iik  Hit.- 
c e s t  B u s in e s s  (1 9 6 9 ). Professor Kenneth 
Galbraith in The New Industrial Slate point* 
to evidence that for the mature corporation, 
the profit motive is subordinate to the desire 
for reasonable growth and stability, lienee, it 
may he difficult to get even profil-making 
pollution abatement equipment installed.

17. Sometimes budgets become saeroseant 
without a reason relating to public benefit. 
The federal gasoline tax enacted in 1932 was 
allocated to the highway trust fund in 1956 
for highway construction. Now, with public 
mass transportation woefully underfinanced 
and highways proliferating everywhere, the 
highway lobby has convinced most legislator* 
and much of the public that the gasoline tax  
it • sacred fund. j

j
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Tax Incentives Don't Stop PollutionIPPtffe’; '•vft'fiv'’̂ v
doubtful value; in the environmental 
area, tiieir value, appears to lie nil. 
While they do not bring about pollu­
tion abatement, they do net to limit 
and hinder proper control programs 
for they encourage improper technical 
responses to pollution problems.

Pollution problems are usually an 
integral part of the production process. 
Their control requires a plan carefully 
integrated into the entire operation of 
the business. Nearly all industrial pol­
lution ran be controlled, and effective 
control is best managed if the produc­
tion process is designed to minimize 
waste.

Some methods of control arc to sub­
stitute fuels or power sources; substi­
tute raw materials; use different pro­
duction processes; change the design 
of the product; capture pollutants be­
fore they leave the plant; change dis­
posal practices so as to encourage 
reclamation of waste products; and 
recycle either waste products or re­
sources used in the productive pioc- 18

; I -’; • --.v *v • .
m..-.

.ffl■ .Vrft*. ?• I'*'.' ■■■V.

css.1
The most drastic remedy for pollu­

tion would be to end production— n 
remedy that if applied to all pollution 
sources wi.old have disastrous socinl 
and economic repercussions. However, 
a few products, when balanced against 
llicir capacity for environmental de­
struction, are so marginally useful to 
society that if they were priced to re­
flect these necessary pollution abate­
ment costs, they would be priced out of 
the market. The use of products caus­
ing the release of heavy metals such 
as mercury might be limited by this 
approach.

Tax Incentives Have 
a Faulty Focus

The lax incentive program is harm­
ful in its focus on capital costs of pol­
lution control rather than the total 
cost, which includes, in many cases, 
substantial operating costs.

For example, an electric utility could 
substitute a cleaner-burning fuel at 
considerable expense and get no tax 
benefit except perhaps some small con­
sideration for the costs of converting 
furnaces to burn a different fuel. How­
ever, a company that purchases a pre­

cipitator that lias marginal total pollu­
tion control effectiveness can receive 
substantial tax benefits. To obtain a 
tax benefit, there is no legal require­
ment that an investment reduce pollu­
tion; the only requirement is that an 
investment be made.

Some common control equipment, 
such as electrostatic precipitators, are 
extraordinarily cx|tensivc. They can 
cost a million dollars, yet their operat­
ing costs are so high that many busi­
nesses would resist using them or turn 
them off in order to save on o|icratirig 
costs even if the Government paid the 
entire purchase price. This results in a 
situation in which companies that have 
spent the money for equipment re­
quired by law bypass the equipment at 
night, on holidays or between inspec­
tions in order to save on operating 
costs. In addition, a failure to make 
rapid repairs after a breakdown may 
result in an investment being inopera­
tive much of the time.

The operating costs are such an im­
portant component of pollution control 
that any system of tax incentives must 
consider the total cost of abatement. 
By 1975, it is estimated, air pollution 
costs for operation, maintenance, 
depreciation and interest will run S I .9 
billion.19 These operating costs have ah, 
ways been tax deductible, yet this does 
not seem to have aided pollution con­
trol efforts.

A tax program that fuvors “hard­
ware” expenditures encourages poor 
abatement responses from industry. By 
bolding most of their expenditures not 
to be qualified for tax benefits, the pro- 
gram unfairly treats those industries 
that make a serious attempt at pollu­
tion control, in addition, there is the 
problem previously mentioned of possi­
ble widespread misuse of equipment 
i urchased under tax exemptions to aid 
manufacturing, not to abate pollution.

The intimate relation of pollution 
control to the entire production process 
means that true pollution control can­
not be separated from the total busi­
ness operation. Here again the analogy 
to safety programs applies. Employee 
training, work layout, lighting, etc., is 
as important to safety as adding pro­
tective equipment to a machine.

130 American Bar Association Journal

Robin Hood Reversed; 
Rob the Poor To  Help the Rich

The reul financial problem in private 
sector pollution control is the inability 
of small or inefficient operations to oh 
lain capital to pay for control. Tax in­
centives do not solve this problem: 
they benefit only those with capital to 
invest and income to be sheltered. The 
companies that can afford pollution 
controls will benefit.

For example, a 81 million expendi­
ture for an electrostatic precipitator, 
even if subject to depreciation in sixty 
months, benefits fully only those busi­
nesses with 8200,000 of spare income 
to shelter from taxes. Marginal enter­
prises get little benefit.

Thus, tax benefits aid the owners of 
large, successful businesses dispropor­
tionately, and their result will be to 
promote the elimination of small busi­
nesses as the cost of required pollution 
controls rise. A further obvious effect 
is the promotion of yet more control of 
our system by those who control the 
largest industries.

It is questionable whether largp pol­
luters need public financial assistance 
to meet their legal obligations to re- 
fruin from imposing pollution on oth­
ers. But it is clear that the large pollu­
ters alone do account for a very large 
share of total pollution.

The Council on Environmental Qual­
ity reported this year:

The more than 300.000 water-u-ing 
factories in the United Slates discharge 
three to four times as mucli oxygen-de­
manding wastes us the sewered popula­
tion of the United Stoles. Moreover, 
many of the wastes discharged by in­
dustry are toxic.

The output of industrial waste in­
growing several times faster than the 
volume of sanitary sewage. Although 
there is as yet no detailed inventory of 
industrial wastes, indications are that 
over half the volume discharged to 
water comes front four major industry

1 8 . S e e  N a t i o n a l  R k s b a k c i i  C m :m il 
CoMMirrr.r., N a t i o n a l  A c a d e m y  o r  Sri- 
KNCKS. W asT K  MANAC.tMr.NT AND CONTSIOL,
Ne. 1400 (1 9 6 6 ). Techniques and costs of .tit 
pollution equipment are discussed in 3 Sieh n ,
Am P o llu tio n  «2d ed. 19091. Water pollu­
tion m ats ran be found in Tttr. C ost hi 
C lean  W aten, a Federal W ater Quality Ad­
ministration publication which rom rs in mul­
tiple volumes, each devoted to a  different in­
dustry.

19. Supra  note 9 , at 72.
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g ro u p s— p ap er, nrgnnic c h e m ica ls , pe­
tro leu m . and ste e l.20

In  sp ile  o f l l ir  IIimmI o f  p u blicity , lit- 

I Ip  in spent liy industry for pollu tion  
pontrol iv I i p i i  considered  a s  n function  

o f  gross sales o r profit.

Esposito, in I'anhhing Air, ex- 
plains:

A F e b ru a ry  1 *>70 rep ort by tb e  No- 
liflnal In d u stria l C o n feren ce  Hoard in­
d ica te s  tlint t lir  industry’s 196 9  c a p ita l 
ap p rop ria tion s for a ir  and  w ater pollu ­
tion control dropped 5 6 .9  p ercen t 
below  tbe  1968  a p p ro p ria tion . This re­
duction from  3 8  m illion in 1 969 . rep re­
sents a drop in pollution ro n tro l in -' 
vestm ents from  less limit four-ten ths o f 
I percent o f  196 8  (truss revenues to 
som eth ing less  than tw o-tenths o f  1 
percent for 1 9 6 9 ."

■ Republic Steel Corporation, the sec­
ond largest industrial polluter of Lake 
Erie, according to the Federal Water 
Quality Administration,23 in 1969 in­
vested $211 million in pollution control 
from sales income of more than $1.5 
billion created by property, plant and 
equipment valued at more than $2.25 
billion.38

General Motors Corporation omitted 
its research budget for pollution con­
trol from its 1969 annual report, but 
the Esposito book on air pollution re­
lates that G.M.’s official figure is $10 
million annually since 1967, or about 
.17 of 1 per cent of gross sales. This 
figure is one sixth of G.M.'s annual 
advertising budget. It is just $13 mil­
lion more than tbe $27 million G.M. is 
spending each ycur in u ten-year pro­
gram to change signs at company deal­
erships.24

Tbe justice of rewarding these large 
firms through lax incentives is at least 
questionable; nevertheless, it is of only 
peiiphcrui interest. Rnther than argue 
which tax benefit is “ju st" or proper, 
which is an approach thi.t encourages 
the outpourings of public relations re­
leases from corporations and trade as­
sociations, we should focus on the 
question of whether tax incentives cre­
ate behavior that results in a reduction 
in pollution at a cost to the public that 
has a favorable cost to benefit ratio, 
judging, as William James taught, not 
by “ first things, principles” but by the

"last things, fruits, consequences, 
facts".38

Pricing Quackery Shifts 
Financial Burden to the Public

A basic reason for continued pollu­
tion is that the polluter shifts to the 
public, in terms of environmental de­
struction, the basic production costs 
that he avoids by not preventing pollu­
tion. Tax incentives augment that shift 
by placing the pollution control burden 
of business on the general public 
through tax burden redistribution.

To allow the general public (rather 
than the individual purchaser of a high 
pollution propensity product) to ab­
sorb pollution control costs is to thwart 
the function of the marketplace as a 
place of value exchange. To the extent 
a polluter can shift costs of control 
equipment to the general public, his 
products continue to uvoid having 
their price reflect their pollution efTect. 
Environmentally destructive products 
are enabled to compete with less harm­
ful products without the market price 
reflecting their social costs. Because no 
incentive is provided in the market­
place to minimise pollution at the low­
est cost per unit sold, the natural mar­
ket competitiveness is not utilised to 
reword the producer who shifts the 
fewest negative social costs to the 
public.

Tax incentives such as those dis­
cussed also have the capacity to de­
stroy state and local abatement pro­
grams. Most states rcouirc that the 
stale pollution control board nr its tax 
commission or revenue department, 
acting on the recommendation of the 
pollution control board, approve or 
certify the pollution control facility so 
as to qualify for the tax benefit,3* as 
does the Federal Goveri ment.37

Slate agencies have been burdened 
with the obligation to process not only

Tax Incentives Don’t Stop Pollution
‘ ; \  
thousands o f applications for exemp­
tions to a variety of stale taxes, but 
also by law they must provide busi­
nessmen with certification to meet ex­
emption allowance requirements of 
Section 169 of the Internal Revenue 
Code. This results in cither a reduction 
of the agency’s other enforcement, 
monitoring und planning cITorls or in 
cursory examinations of the exemption 
applications. Abuses of the exemption 
allowances, therefore, arc no surprise. 
And the failure of slate inspection pro­
grams allows federal as well as stale 
benefits to (low to the businessman lie- 
cause of the Section 169 requirements,

Only a few cities in the United 
States have meaningful air pollution 
programs with adequate stall. Most 
stnte programs ore smaller than that of 
their larger cities.38 Fifty per cent of 
the state agencies have fewer than ten 
positions budgeted.39 With an estimated
8,000 additional personnel needed to 
implement the Clean Air Act properly, 
one wonders whether industry is una­
ware that enforcement can he effec­
tively prevented by imposing onerous 
time-consuming responsibilities for 
processing tax exemptions on the pollu­
tion planning and enforcement agen­
cies. V'! ile the cost of tax incentive 
legislation can lie calculated in terms 
of revenue losses to the public treas­
ury, it is much more difficult to evalu­
ate the financial and social costs of 
having state pollution control agencies 
bogged down in the relentless pushing 
of paper to get industry their tax bene­
fits.

The point about all of these laws, 
and the many similar bills proposed, is 
that they reward a limited number of 
taxpayers for "pollution control" ex­
penditures. Not, we must note, pollu­
tion control effectiveness or the simple 
elimination of pollution.

20. Supra  note 9 , at .32.
21. Supra  note 5, at 84.
22. L akk Ehik Kki'ort. August, 1968, at 7. 
2.3. 1969 Annual import, at 3, 10, 12 and

2A.
24. Supra  note 17, at 29.
25. What Pragmation M eant, In Essays in 

Pragm atism  148 (1 9 4 8 ).
26. The tax practitioner must not only bo

fa m il ia r  w ith  ta x  law  b u t a ls o  m u st s r a r r l i  
p o llu tio n  law  (o r  a p p lir s ld i-  la x  a u th o r ity . 
F o r  an  il lu s tr a t io n  see , O nto H kv. C o d i: I t  
6111.31 an d  6111.03<M I.

27. I n t . R kv. C od k  o r  1954, 1 169 (D ).
28. O 'F a l lo n , D rfirirn cin  in the Air Qual­

ity A rt o f 1967, 33 L a w  & C o n t e m p .  P r o s . 
2 7 5 ,2 9 3 , (196.3).
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IN THE HOUSE BY COLLETTA

HOUSE BILL NO. ^3 
IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTH LEGISLATURE - FIRST SESSION 
A BILL

For an Act entitled: "An Act relating to tax exemptions for the prevention
of air and water pollution."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 29.10 is amended by adding a new section to read:

Sec. 29.10.3^4. EXEMPTION OF PROPERTY USED IN THE PREVENTION OF 
AIR OR WATER °OLLUTION. In levying, assessing and collecting taxes 
for school and municipal purposes, the council or assembl^maj^/by 
ordinance classify and exempt from taxation for a period of seven years 
that property of a business used in the prevention of air or water 
pollution which is installed after the effective date of this section.
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