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LEGISLATIVE AFFAIRS AGENCY
April 23, 1971

MEMORANDUM

TO : William J. Moran, Chairman, House Judiciary Committre
FROM : Arthur H. Petersor”™Revisor of Statutes

SUBJECT: Motorcycle regulations

During the 1970 legislative session, the House Judiciary Com-
mittee heard a good bit of testimony concerning the then
recently adopted motorcycle regulations of the Department of
Public Safety. Rather than introduce a bill or resolution

on the subject, the committee sent a letter (dated May 29,
1970) to the commissioner of public safety, requesting him

to "hold hearings and consider revision or repeal”™ of speci-
fied regulations (13 AAC 0M.280, 285(b), 290, 295 and 300).
One of the main problems was that these regulations were
defended by the department on the basis of the requirements
of the federal Highway Safety Program Standards (23 C.F.R.,
Part 20h — specifically Standard 3), yet they contained
provisions that went considerably beyond the federal require-
ments. The committee was not convinced of the necessity of
some of the provisions, and was concerned about the type of
enforcement they would receive.

A copy of the letter is attached; however, the only copy I
could locate has three corrections noted on it, and 1°m sure
that these corrections were made before the letter was sent.
The hearings, review and revision may have taken place, but
I"m not aware of any of these actions being taken iIn response
to the committee"s request. It would probably be a good idea
to follow up on this.
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April 27

Emery W. Chappie, Jr., Commissioner
Department of Public Safety

Pouch "N

Juneau, Alaska 99801

Dear Commissioner Chappie:

During the 1970 legislative session, the House Judiciary
Committee heard a good bit of testimony concerning the
then recently adopted motoroycle regulations of the
Department of Public Safety. Rather than introduce a
bill or resolution on the subject- committee sent a
letter (dated May 29; 1970) to the commissioner of public
safety, requesting him to "hold hearings and consider
revision or repeal’ of specified regulations (13 AAC
011.280, 285(b), 290, 295 and 300). One of the problems
was that these regulations were defended by the department
on the basis of the requirements of the federal Highway
Safety Program Standards (23 C.F.R., Part 204 — specif-
ically Standard 3), yet they contained provisions that
went considerably beyond the federal requirements. The
ccytnittee was not convinced of the necessity of some of
the provisions, and was concerned about the type of
enforcement they would receive.

A copy of the letter iIs attached for your convenience;
however, the only copy we oould locate has three corrections
noted on 1t, and I sure that these corrections w*re made
before the letter was sent. The hearings, revie* and
revision may have taken place, but I am not aware of any

of these actions being taken iIn response to the committee®s
request. What i1s the status of these regulations?

Sincerely,

William J, Moran, Chairman
House Judiciary Committee

WIMzmm



Emery P.

~“hapnle, Jr., Commissioner

Department of Public Safety

Pouch H
Juneau,

MasVa 01

Dear Commissioner Chappie:

During the 1970 legislative session, the House Judiciary Com-
mittee heard a good bit of testimony concerning the then
recently adopted motorcycle regulations of the Department of
Public Safety. Rather than introduce a bill or resolution
on the subject, the committee sent a letter (dated May 29,
1970) to the commissioner of public safety, requesting him
to "hold hearings and consider revision or repeal™ of speci-
fied regulations (13 AAC 04.280, 285(b), 290, 295 and 300).
One of the problems was that these regulations were
defended by the department on the basis of the requirements
of the federal Highway Safety,Program Standards (23 C.F.R.,
Part 204 — specifically Standard 3), yet they contained
provisions that went considerably beyond the federal require-
ments. The committee was not convinced of the necessity of
some of the provisions, and was concerned about the type of
enforcement they would receive.

(W yesr i.BKfifi"1l
A copy of the letter 1is attached; however, the only copy
could locate has three corrections noted on it, and I"m sure
that these corrections were made before the letter was sent.
The hearings, review and revision may have taken place., but I
Omb not aware of any of these actions being taken iIn response
to the committee®s request. 4t—w-pinpg-p¥ahab.ly, ha



DEPARTMENT OF PUBLIC SAFETY
FRECF EEQMISSIONR POUCHH, G¥PITCL BUILDING
JINEAU B0

May 5, 1971

The Honorable William J. Moran
Representative

Alaska House of Representatives
Pouch V

Juneau, Alaska 99801

Dear Representative Moran:

In reply to your letter of April 27, 1971 concerming motorcycle regula-
tions adapted by the Department of Public Safety, 1 submit the attached
memorandum to me from Lieutenant H. J. Sydnam and the substantiating
materials he has fumished.

I believe Lieutenant Sydnam lays out our position and the circumstances
of that position very well, and Iwould suggest that If it is the desire
of the legislators that changes be made, that those desires be
specifically laid aut.

Please note that both lieutenant Sydnam and myself stand ready and
willing to assist your committee In these matters at any time.

Very truly yours,

Emery W. Chappie, J.
Commissioner

Attachments
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MEMORANDUM State of Alaska

To: j- Emery W. Chappie, Jr., Commissioner
Department of Public Safety

DATE : Aprll 30, 1971

FROM Lieutenant H. J. 1iydnan, Director SUBJECT: Motorcycle Regulations 13 AAC
Alaska Traffic S ty Bureau File 362.7

The question of "holding hearings and consider revision or repeal' is addressed
to the sections concerning 2 rear view mirrors, windshield-goggles-face shield,
protective helmet, rental to unhelmeted person, maximum height for handlebars,
and helmet-goggles-face shield standards.

The regulations were drawn up in consideration of the Uniform Vehicle Code, the
National Highway Traffic Safety Administration Standards, adaptation of other
state laws and with the active assistance of the Department of Law and the
Legislative Affairs Agency. Publication of notice of hearings were made on
October 13, 1969 in Anchorage; October 17, 1969 in Juneau; October 10, 1969 in
Fairbanks. A notice of change was mailed to each legislator on October 7, 1969.
The hearing was held in Juneau on November 17, 1969, as announced.

Former Commissioner Personett discussed Rep. Jackson®s letter of June 1, 1970,

with the Attorney General. It was their decision that as the letter constituted

an opinion of request and not an order and concerned an issue that had become
effective under compliance of law, that no further action be taken. Subsequently,
and prior to the effective date of these sections, a suit was brought against
Personett by a man in Anchorage which challenged these same points. The Commissioner
and the Attorney General then felt that it would be much better to be guided by

the Judicial decision rather than another public hearing. The case in question

has not yet been decided and 1 would suggest that we await that decision before
iniating any administrative action.

To comment upon the regulations themselves, you will find from the attachments
that the equipment regulations do follow NHSB (nhow NHTSA) recommendations, except
for the second rear view mirror. We have no real objection to only one mirror,
however the contention that any mirror is useless at speeds over mph s no
excuse for not requiring at least one. Where the mirror sees its greatest need
and use ie in urban driving where at reasonable speeds it permits knowledge of
other traffic without turning the head.

As to the Issue of constitutionality, 1 include the Wisconsin case of Blsenlus
vs Karns (1969). This case was appealed and the U.S. Supreme Court dismissed
appeal attacking the constitutionality of the Wisconsin Statute *"for want of a
substantial Federal question.”™ Local courts have ruled on the constitutional
issue, but to date the U.S. Supreme Court has not questioned that helmet laws
are legal measures. There will be a "split of Judicial opinion'” on any law and
magistrates, judges and lawyers delight in issuing pronouncements of constitu-
tionality which preempt :he right of due process.



Memorandum
Emery W. Chappie, Jr. -2- April 30, 1971

It is my understanding that the Deputy Commissioner and Assistant Attorney
General Robert Mahoney are moving on the #2 mirror question at present.

Windshields and mirrors on trail bikes are not required - so long as they are
operated off-highway.

Handlebar height is specified for the purpose of eliminating the need to quibble
over what is and what is not *safe control."

The regulations are based upon valid safety measures and are not designed as "a
means of harassing a particular segment of the population,' unless such "harass-
ment"” could be construed as to mean trying to reduce injury to the bike rider

and his loss of control which most likely to Involve other motorists who, although
they are (or should be) properly protected by weight of steel, safety glazing and
occupant restraints, still have some right to assume the bike rider is qualified
and equipped to operate his machine. That he will not ram them because a bee got
in his eye, or his arm had to reach too high in gripping the bars to steer. That
because the bike struck the car and the reason they have a manslaughter charge

and civil suit was because the rider”s bare head was not up to ASA Z 90.1.

Attachments



JUNEAU ALASKA

April 27, 1971

Emery W. Chappie, Jr., Commissioner
Deoartment of Public Safety

Pouch rN"

Juneau, Alaska 99801

Dear Commissioner Chappie:

During the 1970 legislative session, the House Judiciary
Committee heard a good bit of testimony concerning the
then recently adopted motorcycle regulations of the
Department of Public Safety. Rather than introduce a
bill or resolution on the subject, the committee sent a
letter (dated May 29, 1970) to the commissioner of public
safety, requesting him to "hold hearings and consider
revision or repeal™ of specified regulations (13 AAC
0n.280, 285(b), 290, 295 and 300). One of the problems
was that these regulations were defended by the department
on the basis of the requirements of the federal Highway
Safety Program Standards (23 C.F.R., Part 20h — specif-
ically Standard 3), yet they contained provisions that
went considerably beyond the federal requirements. The
committee was not convinced of the necessity of some of
the provisions, and was concerned about the type of
enforcement they would receive.

A copy of the letter is attached for your convenience;
however, the only copy we could locate has three corrections
noted on it, and 1’m sure that these corrections were made
before the letter was sent. The hearings, review and
revision may have taken place, but 1 am not aware of any

of these actions being taken iIn response to the committee’s
request. What is the status of these regulations?

Sincerely,

William J. Moran, Chairman
House Judiciary Committee

WIM:zmm
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May 29, 1970

Mel J. Personett, Commissioner
Department of Public Safety
Pouch i

Juneau, Alaska 99801

Dear Commissioner Personett:

After hearing testimony on both sides of the matter, and after reviewing
the material you submitted, the House Judiciary Committee requests that
the/Apartment hold hearings and consider revision or repeal of the
following regulations pertaining to motorcycles: 13 AAC 08.280, 289(b),
290 y<and 300.

V."hilc not taking a position on the constitutionality of any of these
*utlOM5 the v.rmthteo Ls nv,jre wo., tere g, a nplit 01 tua.cial
opinion and that J* some states the helmet ragi-iiror.ait has been held
invalid an an invar.ion of tre right to privacy. Moreover, during the
recent hearings held on these re"-"Uitiorm by this committee, no
evidence won r.rc0.b-e.. vhicfc conr.iur.ivedy established that those
requirements promoc..i c -.trer individual safety or the public safety.

Vo the contrary, although examples vore given of situations in which a
heis.eu or face shield 1ji ;ht be he.lpful, other examples veto given of vhon
they would bo a definite hauord; also, windshields and mirrors on "‘trail
bikes" appear to be Mm.r-.ris rather than safety features. There was
testimony that a mirror on a motorcycle was of little utility because
of vibration; and you reed that the requirement of two mirrors in

1§ AAC 08.280(a) (D) iIr unnecessary.

T"i.c regulation on the height of "handlebar;; or, gripsl (13 AAC Ob.290)
iIs amoiguous as well =£being subject to >iwnrrrohJasrun'uhdue restriction

on design variable " there Is a certainty that a design variation

wall result in mol- mos with a steering arrangement that poses a clear
throat to the nubia = mcty, a regulation something like the following
woulld be more appro, ec:  "Do person may operate a motorcycle or motor
sc otur on which tir aegrips arc at a height which docs not reasonably
allow for ~,afc conh or the vehicle.” When the present language is

read in conjunction the regulation on windshields (13 AAC 08.299)
soma ludicrous reoul n occur .

Vh.th regard to 13 A" 0, the committee believes it In a good idea,
and a proper uction ,0 benefit of the public, to specify standards



Mol J. Poi“Honc t -2 - Muy 29, 1970

for the construction of protective headgear, gobies, etc. When 0. person
decides that he writs to veur a helmet, for example, he should be able
to rely on the safety of those offered for sale or rent. Since this
section refers to the requirement that those items be worn at all times
and in oil circumstances, this section should be rc-vritton. also,

the reference tosec. 280(a) (3 in 13 MC OI».2C3(a) should be deleted.

Tnc committeenotes that the federal safety standard on motorcycles

(D doer, not require a windshield, face shield or {joggles— just “‘eye
protection'; (2) docs not specify handlebar height or windshield height:
and (3 docs not require twomirrors.

Tho committee isconcerned about the fact that these regulations, of at
least questionable validity, of questionable benefit to the safety oOf
the public and even to the individual, may be selectively enforced no
provide a moons of harassing a particular segment of the population,

v.c do not believe that this iIn sound state policy. We expect that the
revised regulations will be clearly valid and protective of the public
safety, end that to the extent they are designed to protect the
inarv.vraxi, due consideration has been given to the right to privacy and
the policy which underlies that constitutional right.

fours truly,

Barry \. Jackson, Chairman
Juaic:Lcry Cemmittee
Alaska house of Representatives
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POUCH V
JUNEAU. ALASKA 93801

~oliss cf "sprsssntnifafis
June 1, 1970

Mel J. Persor.ett, Commissioner
Departs.ent of Public Safety
Pouch "N ~

Juneau, Alaska 99001

Dear Commissi mer Personate:

After hearing. '";estimony on both sides of the matter, and after reviewing
the material you submitted, the House Judiciary Committee requests that
the department hold hearings and consider revision or repeal of the
following regulations pertaining to motorcycles: 13 AAC 07°.280, 285(b),
290, 205, and 300.

While not taking a position on the constitutionality of any of these
regulations, the committee is aware that there is a split of judicial
opinion and that in some states the helmet requirement has been held
invalid as ar. invasion of the right to privacy. Moreover, during the
recent hearings held on those regulations by this committee, no
evidence was presented which conclusively established that these
requirements promoted either individual safety or the public safety.

To the contrary, although examples were giver, of situations in which a
helmet or face shield might be helpful, other examples were given of when
they would be a definite hazard; also, windshields and mirrors on "tro.il
bikes'" appear to be hazards rather than safety features. There was
testimony that a mirror on a motorcycle was of little utility because
of vibration; and you agreed that the requirement of two mirrors in

13 AAC CU.280(a) (D) is unnecessary.

The regulation on the height of "handlebars or grips” (13 AAC 0OL.290)

is ambiguous as well as being subject to criticism as an undue restriction
-on-design-variation;— If~there~is-a-certalnty~i:hat-a~desi“gn-vari atlor:———-—
will result in motorcycles with a steering arrangement that pesos a clear
threat to the public safety, a regulation something like the following
would be more appropriate: "Ho person may operate a motorcycle or motor
scooter on which the handlegrips are at a height which does not reasonably
allow for safe control of the vehicle.” When the present language is

read In conjunction with the regulation on windshields (13 AAC 04.295)
some ludicrous results can occur.

With regard to 13 AAC 07°.300, the committee believes it is a good idea,
and a proper~action for the benefit of the public, to specify standards



for the construction of _protective headgear, goggles, etc. When a person
decides that he wants to wear a helmet, for example, he should he ahls
to rely on the safety of those offered for sale or rent. Since this
section refers to the requirement that these iItems be worn at all times
and in all circumstances, this section should he re-written. Also,

the reference tosec. 230(@) () in 13 AAC 0™.28;5(a) should oe deleted.

The committee notes that the federal safety standardon motorcycles

(D does not require a windshield, face shield or goggles— just "‘eye
protection’; (2) does not specify handlebar height or windshield height;
and (0) does not require two mirrors.

The committee isconcerned ahout the fact that these regulations, of at
least questionable validity, of questionable benefit to the safety of
the public and even to the individual, may be selectively enforced to
provide a means of harassing a particular segment of the population.

We do not believe that this is sound state policy. We expect that the
revised regulations will be clearly valid and protective of the public
safety, and that to the extent they are designed to protect the
individual, due consideration has been given to the right to privacy and
the policy which underlies that constitutional right.

Yours truly,

Judiciary Committee
Alashe. House of Representatives

SWJitnc
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Portland, Oregon g

In reply refer 1o 03-C0.2

Repeal of Motorcycle Safety Helmet Laws

Inis will supplement our x.usmorandun of September 17, 196?, concerning
the Repeal of Motorcycle Safety Helmet Laws. Attached is a copy of an
article that appeared in the October 1969 issue of Cycle Magasina.

Cycle has a circulation of about 250,000. This article serves well as
an advance warning of the vigorous attacks on helmet laws that we can

anticipate in the coming legislative session.

Attachment

BUY U.S. SAVINGS BONDS REGULARLY ON 7KS PAYROLL SAVINGS PLAN

-



What’s a government but siliy putty? It can bo pushed any direction and
espreads out where there’s no rcsis&mcs. .Bifce .power advocates in Illinois
proved that it can bo done; here’s their 3-step formula for helmet law repeal.

- BY FRANK CONNER «

o'Covernr.icnt is like Siliy Putty:
push against it hard enough at one
point, and it will recede from that
point, flabbing our someplace else
where there.is less resistance. A
blueprint for the successful, lawful
combat of motorcyclists against
government can be drawn from the
activities of iilinois riders to repeal
the Mandatory Helmet law.

Illinois riders were less than cn-
chantcd wit!, the helmet ruling.

Several groups had been formed to

work against restrictive legislation,

and had done much valuable spade*

work to stir up the riders, so the

climate was right for revolution,

but nobody had been successful at focusing rider-discontent
against the force.; of government in Illinois. Then eight rid-
ers casually decided to get together to sec what they could
do to get the helmet law overturned. They called themselves
the “Committee on Legislation,” and they decided that if
they warned to succeed, they should tun their campaign like
a business, h'irsc they needed a product: organireJ enraged
motorcyclists. Then they needed to go; their product to the
market, which w.s the [I'lir.ois Legislature. Finally, they
needed a good sales-foaturc for their product. Since legisla-
tors need to get reelected periodically, the votes of the
riders made the best-possible selling-featurc.

How good was their product? Well, there were 110,000
registered motorcycles in Illinois, which mean; that about
250,000 people (including friends, witvS”~or parents) were
predisposed to like motorcycles and could possibly be enlist-
ed into the fight. Potentially, th* committee had a vciy
strop.; product; even a ti_r)ly fraction of 250,000 votes is
something that most state politicians regard with greet care.
How to get the product to the market? The committee
didn't have enough money to contact all 110.C-0 riders in
me state, L (o) through groups.

The eight members of the committee li’ted the vr.rinus
groups whose turn < : addresses wcre.,rc..Jily available.
Tr.e committee then wrote to these group, air ;ed for
the n groups or deal: re w.: >worm t *svet ON
the list. In yarn m inner, the committee collected the nwr
of about 600 dealer:., AV.A-affiliared eiu! n, outla.vr club

Now the
committee had enough contacts to
reach a large percentage of the rid-
ers in Illinois.

As a next step, the committee
put together a map of the state,
showing cacli of the political dis-
tricts, and listing the names and ad-
dresses of the three state represen-
tatives and the one state scnatot
from each district. Thus, any rider
receiving a copy of the map would
know whom to write.

The committee sent quantities
of these maps to each of the 600
groups, along with a request to dis-
tribute the maps to the rider.; in

that area. Along with the map went a letter asking the ri der

dcaicr-associarions, etc.

to write to each of the three representatives end the senator
from his* dhtrict, requesting repeal of the helmet lew. The
Ictt to the riders suggested some reasons why the Lw wrs
um.tisfaetory,
would be successful or.iy if the riders wrote their own 'ut-

but the committee felt that the camp, ign

ters, stating their own beliefs. In addition, the commit; :c
got as many of the 600 groups as possible to send two
members each to visit all of the legislators from their respec-
tive districts. This would give the legislators an unmistakable
indication as to the amount of voting power that Illinois
riders could swing.

Having gotten this far, the Committee on Legislation
found that they had all sorts of access to news media. At
First, they began to make use of the media but then they
decided that they should leave it strictly alone, because they
would be hurting-not hclping-thcir enterprise by r.tri:ting
the attention of the \ablic to their cause. The genera! pub!’;
either doesn’t care about motorcycling, or is opposed to it;
the committee decided to let sleeping dogs lie.

As the next step, the committee needed to get somebody
in the legislature to introduce a bill to repeal the b.-hne: law.
Who better than the man who had origin.”,vd the hakn.t
lav,-? That pr.rt'culaf legislator happened to Ib « in the es'iuc
town as one of the eight committee member -, ?j cam-
miuoe went to work chore right away, getting, the k :..
totcye'b'.g pumps to begin visiting and writing tetla | L e

t“*rto inform himof their displeasure (Contiu.tu . ; :v *v
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vziih his lev. Me saw the light of tiny
and intxoduccil a new bill lo repeal hit
helmet lew.

The committee than sent to each
statu legislator a rational list of reasons
why the helmet law was unsatisfactory.
The committee said, in effect: “We
don’t have our hands out for anything;
all we want is r.ot to be discriminated
against. Repeal of the helmet law will
have no adverse effect upon the state.
“V/e'Tcel so strongly about fnlslssnc That
«if you disregard us, you will not like
what happens at the next election.”

Then the letters from riders began to
pour in. Some of the riders who wrote
to their legislators made no attempt to
mince words in expressing their dissatis-
faction with the helmet law. The com-
mittee was not at all unhappy with that
state of affairs; it gave the legislators a
much better understanding of the riders’
and voters’ unhappiness. Then began the
personal confrontations between riders
and legislators. Tire committee felt that
the outlaw groups were particularly ef-
fective in getting their message across.
The legislators were amazed and ap-
palled; they hadn’t even been aware of
the existence of motorcyclists before,
except as sc.ipcgor.ts who could be put
down with impunity. Now the scape-
goats were threatening to bite them.
Taking a leaf from the SOS handbook,
various motorcycle groups were mur*
muring about putting 50,000 motor-
cyclists into Springfield during the sum-
mer if the helmet law were not repealed.
It was not-apparcntly-an empty
threat.

The repeal bill went first to the Illi-
nois Senate. Forty-three voted "aye;"
11 voted '"'nay." In the House of Repre-
sentatives, only eight of approximately
160 legislators voted against the bill.

The repeal bill was ready to be signed
into law. Then, the state judiciary found
in favor of Donald Freeze, who had
brought suit previously to test the con-
stitutionality of the helmet law, and the
offending law was declared unconstitu-
tional in Illinois.

However, courts in other states have
upheld the helmet law, and some valu-

able lessons can be learned from the
activities of the Committee on Legisla-
tion. Politicians rcsne.-t organized vot-
ing-powcr (lots of loud voi.vs). Reed
Ehrlich, one ot me cgiil members of
the committee, has this to say about
getting the repeal bill into and through
the legislature: "It was so easy to do. It
can be clone anywhere ehe just as cosily.
All you | ave to do i< organize carefully
at the b.Tanning. If we-the riders-are
ever threatened seriously with restrictive
national legislation, all we have to do is
organize nationally the way the I'litrcvj
rider.. did regionally, b’e ¢cm own the
United States."

Tuat would be a change.
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Page 2 Alaska, Ketchikan Daily News, Tuesday, January 4,1970

On Regulations

/ New driving rules went into effect Jan. 1throughout Alaska. Motor-
ists were informed by the Alaska Department ofPublicSafety sev-
eral hours before the rules became law.

% But copies of the regulations are not available and won't be for
several months.

3 In the meantime, we have not noticed any decrease in the number
of liitchhiKers along Water Street and Tongass Avenue in Ketchikan.
The hitchhikers usually are high school Idds bound to or from studies
or activities up on The Hill.

y Tne new road rules say that hitchhiking is illegal. Also declared
illegal is Ketchikan Rotary Club’s method of operating the Salvation
Army Christmas kettle. It is illegal to ask any passing motorist for
a donation.

£ Another habit we note Ketchikan motorists have has been declared
illegal. That is driving with parking lights on. If lights arc required
at all headlights must be included.

£ _ Of interest to local motorists, too, is the requirementthatparking
lights be on at any time a vehicle is parked within six feet of the
roadway. Along North and South Tongass there are few places a ve-
hicle can get more than six feet from the roadway.

7 We can presume that the state troopers will be issuing warnings
in the next few months instead of making arrests for violations of a
code not yet generally available.

S There are some good points in the new rules. There are some of
doubtful value. There are some about which the public may have an
opinion.

g We believe the department failed the public in not advertising the
proposed regulations before they went into effect. It is possible that
a public hearing on the rules would have revealed better solutions
to the problems.

/ d  We also believe it is possible that the validity of the department’s
rules may be questioned because of the procedure used to put them
into effect. For example, members of the Alaska Legislative Council,
a portion of the state's official lawmakers, were uninformed on the
contents of the r.ew driving regulations. Failure to properly advise
the lawmakers of new rules is not good sense, even if it is legal.

1/ This incident, together with the problems attending the emergency
announcements of the fish and game department during the summer,
leads us to believe that regulations should have a rider that they
are not effective until some many days or hours after publication by
a newspaper of general circulation in the area. This is a standard
clause in a lot of city ordinances. LMW, Jr.
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NOTICE CF PROPOSED CHANGES IN THE
REGULATIONS OF THE DEPARTMENT OF PUBLIC SAFETY

Notice is hereby given that the Department of Public Safety,
under authority vested by AS 28.05.030-050; 28.20,020; and
28.15.130, proposes to adopt, amend and repeal regulations
in Title 13 of the Alaska Administrative Code as follows:

GENERAL: A complete revision of the regulations
governing rules of the road; equipping of vehicles;
inspection of vehicles; safety responsibility; defini-
tions of words and phrases used in the traffic regula-
tions; and adoption of a complete set of r,gulations
governing the issuance or denial of school bus driver
permits, is being made. Revisions include the deletion
of various existing provisions, the addition of new pro-
visions and the technical amendment of wording through-
out the regulations. Adoption of these regulations
will repeal 13 AAC 01.101; 103; 104; 105; and 106 and will
adopt 13 AAC 02 (Rules of the road); 13 AAC 04 (Vehicle
lighting, brakes and®™ other equipment); 13 AAC 06 (In-
spection of vehicles); 13 AAC 08 (Driver licensing and
safety responsibility) and 13 AAC 10 (Definitions -
traffic regulations). The provisions of these regula-
tions concern the following:

A. RULES OF THE ROAD:

(O Traffic signs, signals and markings;

(@ Use of the roadway;

() Right-of-way;

(4 Pedestrian rights and duties;

(B) Turning, starting and signals on stopping or
turning;

(6) Special stops required;

(7) Speed restrictions;

(B Stopping, standing or parking;

(© Bicycles;

(10) Snow vehicles (equipment, restrictions on use,
etc.);

(11) Miscellaneous provisions - governing leaving
vehicles unattended, backing, riding on cycles
and scooters, obstructing driver’s view, open-
ing and closing doors, livestock on roadway,
riding in trailers, coasting, following emer-
gency vehicles, crossing fire hose, littering,
carrying or towing persons on outside of vehicle,
embracing while driving, drinking while driving
and leaving child in vehicle;



(12) General provisions - governing application of
traffic regulations, obedience to police offi-
cer, riding animals or animal-drawr vehicles,
fireman®s private vehicle and emergency vehicles.

B. VEHICLE LIGHTING, BRAKES AND OTHER EQUIPMENT:

(O Scope and effect of regulations;

(@ Lamps and other lighting equipment;

(3 Brakes;

(4 Other equipment - including horns, muffler,-
mirrors, windshield, tires, safety glazing
material, flares and warning devices, ailr con-
ditioning equipment, television viewers, anti-
spray deviceseatbelts, safety chains, motor-
cycle and scooter requirements concerning goggles;
face shields; helmets; handlebars, and standards
for same, and required equipping of vehicles for
sale, lease or rental.

C. INSPECTION OF VEHICLES:

(1 Vehicle equipment condition;

(@ Inspection by officer;

@) Owner or driver to comply with inspection re-
quirements;

(d Roadside inspections;

(B) Inspection stickers;

() Prohibited practices - (repairs, etc.);

(7 Notice and approval of repair or adjustment.

D. DRIVER LICENSING AND SAFETY RESPONSIBILITY:
(O School bus driver permits - (Article 1);

(@ Application of regulations;

() Denial of permit - (gron ds)

(© Application and examination requirements -
(scores, composition and frequency);

(d Medical standards;

(e) Permit to be carried;

() Restricted permit;

(@ Cancellation of permit - (grounds);

(h) Suspension or revocation of permit -
(grounds and duration);

() Re-examination - (grounds).

(@ Safety Responsibility - (Article 2);

(@ Application of regulations;

(b) Reports required - (time limits);

(© Security deposit - (form and beneficiary);

(d Release from liability - (nhotarization
required);

(©) Agreement for payment of damages - (Notari-
zation required);

() Form cf notice - (delivery and time limit).



E. DEFINITIONS - TRAFFIC REGULATIONS:

TKis chapter defines various words and phrases used
in the traffic regulations and iIn certain sections
of AS 28.

Since the regulations are so extensive as to preclude inclu-
sion iIn this notice, interested persons may inspect them at
a regional headquarters office of the Alaska State Troopers,
Anchorage or Fairbanks, or obtain a reasonable number of
copies by a written request addressed to the Department of
Public Safety, Pouch N, Juneau, Alaska

Notice is also given that any person interested may present
oral or written statements or arguments relevant to the action
proposed at a hearing to be held at Room 423, Capitol Building,
Juneau, Alaska, at 9:00 o"clock a.m. on November 17, 1969.

The Department of*Public Safety, upon its own motion or at
the instance of any interested person, may at the hearing

or after i1t adopt the above proposals substantially as above
set out without further notice.

DATE October 10, 1969

It

Commissioner
Department of Public Safety
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C. Implementation.

The following action should be considered by the State to encourage
safer motorcycle operation:

(@ Enforce laws controlling unsafe practices.

(@ Educate operators and the public iIn proper vehicle operation
procedures through training courses, public education, and community action
programs.

|

@ Emphasize proper operation of motorcycles in motorcycle

license examinations.

(@ Ensure that highway warning signs are sufficient to cover
the needs of motorcyclists, especially signs designating areas that may be
particularly hazardous to motorcyclists.

(©) Permit renting of motorcycles by licensed operators a.ly.

® Establish performance standards, such as minimum speed
limits, for motorcycle operation on limited access highways.

5. MOTORCYCLE PERSONAL PROTECTIVE EQUIPMENT

a. Requirements.

Because of the high probability of injury resulting from motor-
cycle crashes the following requirements have been developed:

~N (@ )Each motorcycle operator and passenger shall wear an
appro/ed safety helmet securely fastened on his head.

Z [2J M™Motorcyc™operators shall wear approved eye protection
devices.

b. Recommendations.

The Department of Transportation has not set performance speci-
fications for safety helmets and eye protection devices. In the absence of
Federal specifications, the State should set iIts own.
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/ £ ) Safety helmets.

k- Safety helmet specifications.
The following specificationsare recommended for con-
sideration as a basis for State safety helmet performance specifications:

1 U. S. A. Standards Institute, Specification for
Protective Headgear for Vehicle Users (Z00. 1-1966) -

£ The Z90. 1-1966 specification modified to require
only one Impact per test site.

3> Motorcycle, Scooter and Allied Trades
Association (MS&ATA), Specifications for Motorcycle Safety Helmets.

T ()y" ldentification of approved helmets.

Helmets approved by the State should be labeled for
identification by purchasers and enforcement officers. This label, indicating
the helmet manufacturer®s name or brand name and the model name or number,
shoulld be placed in a permanent manner at the outside lower rear of each
helmet in letters of not less than one-quarter inch in height.

Reflectorization,

V/hille not required currently under the Motorcycle
Safety Standard, it is recommended that each helmet have a rcflectorized sur-
face or have rcflectorized material securely affixed on the left side, right side,
and rear. This reflectorization should cover an area of at least 10 square
inches at each Gflhe specified sites and should preferably cover the entire
helmet.

&)9 Eye protection devices.

A satisfactory eye protection device can be goggles, a face
shield, or safety glasses (excluding contact lenses).* Windshields are highly
recommended as an additional measure. These eye protection devices should
meet performance specifications established by the State.

N (@ " Eye jyrotectpn approval.

State standard for motorcycle windshields’should
comply with the requirements of Federal Motor Vehicle Safety Standard 205:

Whenever the motorcyclist wears corrective lenses, even though other
eye protection devices may be worn, the use of safety glass or plastic lenses
IS recommended.
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Glazing Materials - Passenger Cars, Multipurpose Passenger Vehicles,
Motorcycles, Trucks, and Buses.*

2 Two standards developed under the auspices of
the U. S. A. Standards Institute may be consulted for the development of per-
formance specifications for other eye protection devices. These standards
are:

a Standard Z26 .1-1966: Safety Glazing
Materials for Glazing Motor Vehicles Operated on Land Highways.

[ S Standard Z2.1-1959: Head, Eye and
Respiratory Protection.

® Night use of eye protection.

Eye protection used at night should not be tinted.

@ Other personal protective equipment.

Safety helmets and eye protection devices arc the only per-
sonal protection equipment specified under the initaial Motorcycle Safety
Standard. Additional 1tems, including protective footwear, gloves, jackets,
and trousers should be encouraged inmotorcycle operator education courses
and public information programs.

6. MOTORCYCLE VEHICLE EQUIPMENT
a../ Rearview mirror.

The State program should ensure that each motorcycle is equipped
with at least one rearview mirror which provides the operator with an adequate
field of vision at least 200 feet to the rear.

Passenger seat and footrests.

The State pw~gram should ensure that a passenger 1is carried only

on a motorcycle designed to carry a passenger and that the motorcycle is Vv
equipped with a scat and footrests designed and located for use by the **T
passenger .

* Excerpts from this Safety Standard, 23 C.F.R. 255.21, are reproduced
as Appendix G of this volume..

-11-
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C- Lamps and reflective devices.

State standards for lamps, reflective devices, and associated
equipment should comply with the requirements of Federal Motor Vehicle
Safety Standard 108: Lamps, Reflective Devices, and Associated Equipment —
Passenger Cars, Multipurpose Passenger Vehicles, Trucks, Buses, Trailers,
and Motorcycles.*

d. Other.

Each motorcycle should be equipped with such other equipment as
may be required by the State.

7 MOTORCYCLE VEHICLE INSPECTION
a. Introduction.

(O Each motorcycle! should successfully pass a safety inspec-
tion at the time the motorcycle is inftdally registered and at least annually
thereafter, or at such other time as may be designated under an approved
experimental, pilot, or demonstration program implemented by the State.

(@ Recommendations for implementing motorcycle vehicle
inspection set forth in this volume are intended to supplement, not supersede,
recommendations set forth inVolume 1, of this Manual, Periodic Motor
Vehicle Inspection.

b. Implementation.
@ Ceneral.

@ U. S. A. Standards Irstitute, American Standard
Inspection Requirements for Motor Vehicles, Trailers, and Semitrailers
Operated on Public Highways (D7.1-19637 indicates inspection procedures
which should be used as a guide whenever practical.

® Training given t motor vehicle inspectors should
include training on motorcycle inspection procedures.

(© The motorcycle inspector should have passed an exam-
ination demonstrating his knowledge or motorcycle inspection procedures.

* Excerpts from this Safety Standard, 23 C.F.R. 255.21, applicable o
motorcycles manufactured after December 31, 1963, are presented as
Appendix F of this volume.
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@ A Tlicensed motorcycle operator should perform al

motorcycle operations that may be required as part of the Inspection.

m? Recommended inspection.

The 1tems iInspected iIn the State motorcycle inspection
should include, but not be limited to, those listed below. It is not intended
that this list require removal of wheels or disassembly of major components.

@  Steering and wheel alinement.

1 Frame and fromt fork should not be bent or
damaged.

Wheels should not be out of lire.

3 Components should not be broken, loose, exces-
sively worn, or missing.

4 Steering head bearing should not be loose,
broken, or defective.

C 5 /No portion of the handlebars may extend more ©
than 15 inches higherfth!Imthe level of the seat.

6 Handlebars should not be loose, beit, broken,
or damaged.

®  Suspension.

1 Motorcycle should not have broken, excessively
worn, missing, defective, disconnected, or malfunctioning shock absorbers
or other suspension components.

2 Motorcycle should not have broken or sagging
springs.

© Tires, wheels, and rims.

1 Tires should not have less than 2/32 of an inch
of the treaddesign remaining, or any part of the ply or cord exposed.

2 There should not be any tread cut or snag on the
outside of the tire deep enough to expose the body cords.

3 Sidewalls should not be scuffed, aut, or snagged
1o the extent that body cords are damaged.
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Published in the interest of greater traffic safety by the Ontario Department of Transport, Hon. Irwin Haskett, Ministei

"New Laws Will Affect
Snowmobilers this Winter

From the time that first snow-
flake falls, and doesn't melt,
thousands of Ontario residents
start getting ready for the snow-
mobiling season.

If you’re a snowmobiling en-
thusiast, there are some new
laws you should brush up on
before heading out this winter.

The scope of the laws regard-
ing snowmobiling are outlined
in a comprehensive new pamph-
let now available from Depart-
ment of Transport. “Motorized
Snow Vehicles in Ontario” is a
compact guide to the operation
of your machine. The Motorized
Snow Vehicles Act ts also free
upon request from the Highway
Safety Branch, Ontario Depart-
ment of Transport, Ferguson
Block, Queen’s Park, Toronto
+182.

Here are some of the new
laws you should know about in
brief:

e Snowmobilers must now re-
port any collisions on or off
the highway which involve
personal injury or damage
exceeding S20P to property
other than that »f the owner
or driver.

e The driver of a snowmobile
- must hold a driver's licence

Traffic Deaths
Still Down
From '69

The number of deaths due to
traffic collisions took a sharp
drop in Ontario during the first
six months of 1970, showing a
decrease of 14.7 percent over
the previous year.

But at the end of August, the
figures backslided a bit, with
the over-all decrease for the
eight months at 11.6 percent.

Ontario traffic Safety asks
motorists to take special care
during the early winter months,
a time of increased driving
hazards. Help us beat the
numbers. .

to take his machine on high-
ways where snowmobile oper-
ation is permitted.

e The owner of a snowmobile is
to be held responsible tor any
infractions committed by per-
sons i.sing his machine . ...
this owner responsibility is in
addition to that of the opera-
tor.

\-X,\ £\ -t

Try to avoid driving your
snowmobile on roads where the
snow is hard-packed, icy, or
where the roadway is dry and
handling is difficult. Fully 78
percent of the 185 collisions
which were reported on Ontario
highways last year happened
under these conditions. Drivers
who mixed alcohol and snow-
mobiling accounted for 21 per-
cent of the 185 collisions.

Forty percent of collisions oc-
curred during the weekend in
hours of darkness.

Don’t venturejjftut on ice-cov-
ered lakes unfit well into the
winter months. Even then, cur-
rents from streams flowing in or
out of the lake will make the ice
thinner in some places. Another
hazard for snowmobilers s
barbed wire . ... several cases
were reported last year of snow-
mobilers who didn’t see farmer’s
fences until it was too late.

New licence plates for motor-
ized snow vehicles went on sale
October 1st across Ontario.
The new, chrome yellow and
blue plates are good tor two
vears and the registration fee is
$4.00. .

Motorcycle Deaths Down
Since Helmet Law Passed

In Ontario, all motorcyclists
have been required to wear
crash helmets since September
1 of 1968.

Since that ruling went into
effect, there’s_b>tcn a substan-
tial reduction in the number of
motorcyclists Kkilled or injured
in collisions.

There were 76 deaths in the
12 months before the law was
passed. Those injured while
drivers or passengers on motor-
cycles totalled 3,302.

In the 12 months following
the introduction of the new law,
deaths decreased by 35.5 per-
cent. There were 2,714 persons
injured in motorcycle collisions
— a reduction of 17.8 percent.

Figures for the following 12
months show that from Septem-

deaths decreased by yet anotht
8.2 percent.

In comparison, the state ¢
Michigan rescinded the Ia
which required all motorcyclis
to wear crash helmets in 196:
and deaths jumped 165 pcrcei
that /car in comparison to th
year 1967 when the helmet la
was in force.

Ontario Traffic Safety rcmini
motorcyclists to look for th;
CSA sticker next time they’i
buying a helmet. Canadia
Standards Association helme
are regulation helmets for Oi
tario motorcyclists. There’s onl
one exception — helmets whic
conform to the .requirements 4
the Snell Memorial Foundatio
or British Standards Institut
are permitted, but only unt

ber, 1969 to August 1970, December 31, 1971.
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Safety experts say that if Driving Week represents a majc

everyone spent a few seconds
thinking about driving before
starting up his car. we'd have a
lot fewer traffic deaths.

That’s exactly what the Cana-
da Safety Council hopes you'll
do during Safe Driving Week.
December 1-7, und in the fol-
lowing weeks and months. Safe

attack on traffic collisions, th
main cause of accidental deat

in Canada.
The work for Safe Drivin
Week begins now. involvin

hundreds of groups and indivit
uals working for greater drivin
safety across Canada. They’t
counting on your support.



EXECUTIVE DEPARTMENT

DIVISION OF HIGHWAY SAFETY COORDINATION . J A T
A€ S. capitol building u*
MADISON §S3702
WARREN P. KNOWLES .. -- DEAN VAN GORDON
COVERNOR highwaV safety coordinator

May 24", 1968

Mel J. Personett
Commissioner

Department of Public Safety
P.0. Box 2719

Juneau, Alaska 99801

Dear Mr. Personett:

The 1967 Wisconsin Legislature passed a law requiring motorcycle
operators to wear helmets. This law was recently cnallenged.

You will notice from the enclosed decision that our Circuit Court
in Dane County upheld tiie law. We thought you might be interested
in this information.

Should it be appealed to the Supreme Court in Wisconsin, we will
also forward the results of that action.

Enc.
%
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jakus bisbuius,

Plaintiff,

V- +

JAIFIS L. KARUIS,
Ccsaaicoionor of Kotor Vehicles,
TJofsTidant. +

Eaforo: Kon. U. L, Jackman, Circuit Judge

Hearing Kay 13, 19G8
Appearances;! Plaintiff 1n parson and by S. A. Schapiro
Defendant by Albert Harrinan, Assistant Attorney
= General#
The plaintiff 1In this case challenges tlie validity of Section 64,
Chapter 292, Laws 1957 which enacted, among other things, Sections
347_ASS, Sta-3. 1907. The challcngo extends to subsections (1),(2) of
Sec. 347.485 relating to requiring protective headgear end eye pro-
tection, end to Sec. 347.486 requiring handlcbaro to be not over 15
inches above the cent. Attach i1s alco leveled against Section 45,
Chapter 292, Lews 1957 enacting Sec. 346.595 (5) requiring motorcycles
to have lights while being operated.

Thece ctatutcs are attached as violating the due process and
equal protection clauses, presumably of both United Statos and
otote constitutions. ;

It 1s obvious that the purpose of requiring helmets is to
protect against head injuries. It i1s likewise obvious that the reason
eyo prot&enin. ~d not only to protect the face from dceago but to
prcvon- objects frcn getting in the eyoo to affect eyesight
cnc* control the motorcycle. The purpose of the handlebar .
req&rcSent is not so obvious. It is a wall known fact that a vehicle
with 1ts lights on ic easier to see, even in the daytime.

I.Due Procerj - Protective devices - helmets and eyo guards.

The purpose of the halmsto and cyeguardo being primarily to
protect the motorcycle rider, i1s attached as an unreasonable inter-
ference with the personal liberty of the individual to endanger
himself. Kotorcyclcs nay be driven at high speeds, they afford no
protection to the rider if he loses control or if he collides with
another vehicle or object. Hr. recognise that ccne cases do hold that
helmets and similar safety de/ices designed to protect the individual
against himself. F.vcrhardt v. Ksw Orleans, 203 So. 2d 423 (La-App.);
Focplo v. COr.zr.mideel, 273 1I.V.S. 2d 272; People v. Smallwood, 277 11.V.C.
2d 272. These cases seen to proceed on the theory that everyone has &
constitutional right to taho any richo he wishes with his person end
that celf-dectruction i1s not a natter of public concern.



tho iInterests of the public at largo, end the means used must bo
reasonably naceosory to accomplish that purpose end not bo unduly
oppressive.

Tha inquiries to bo solved In testing en enactment purporting
to be for promotion of public hoalth cro thono: Does n danger exist?
lo. 1t of sufficient magnitude? Do20 i1t concern the public? Does
tfho -proposed measure tend to rcaovo It? 1o the restraint or require-
ment 1n proportion Co tho danger? |Is It posciblo to cocure the object
sought without inpairing essential righto end principles? State v.
Rednon, 134 Uio 89, 112*

There can be no question that 00 to the ridera of r.otorcyclc3
a danger doeo exist, We need go no furtlior than to refer to the
literature incorporated into the stipulation of tho parties which is
part of the record and which includes the conclusions of the U. S.
Department of Health, Education and Welfare, Public Health ServicD.
Tho recognition of tho existence of the problem of haad end face
injuries to motorcyclists and of i1ts magnitude i1s recognized by every
authority that has made inquiry into tho subject.

The incidence of vchiclo accidents end the resulting injuries
and the severity of such injuries does effect the public. It effects
Insurances ratco, tho requirements of public hospital service, loot
manhouro of employment with resulting loos of income to:: revenues,
public cervices to tho disabled, end tha widow"s and orphans of tha
deceoccd victims, and, since so cany cotorcyclicto are young men,
disability to serve iIn t.po armed forces. 16 Am Jur 605. Tho recognition
of public iInteract i1n traffic accidents io ncnifoot In See. 1,
Chapter 292, Laws 1967. The plaintiff caya that the interact of the
public In tho social consequences of Injury to any one person or class
lo so Indirect that the iIntoroat 10 not a truo publicintoroct. Wo
do not consider the position of the plaintiff to be well talcen. Tho
consequences of head injuries to individuals do directly affect tha
public interest. The health and safety of individuals or groups of
individuals ore proper concerns of tho loololature. boden v. Milwaukee,
8 Wio 2d 318.

Tho provisions of#*Scc. 347.485 ore calculated to, end, from the
litoraturo appended to tho portico* stipulation, doo3 tend to
miniaiuo the dcnger of head and face injuries, and incase of the
eye protection in addition doeo tend to prevent interference with
lookout due to dust, insects and debris being blown into the eyes.
This 10 particularly true at the speeds motorcycles nay be driven.
The helmet 10 recognised by athletes, soldiers, and workmen in
trades \»>_10 the danger of head injuries frcn falling objects ore 0
hazard, ouch as welders and operators of grinders, when safety glasses
era required. We arc of the opin5.on that thn requirements of head and
face protection are not dlcproportioncto to the hazards to be guarded *
against. It 10 true that one of the hazards of motorcycling accidents



Tevrar li;..*bc* Eut fdo legislature in ItS wicdcca need nc-t provide a
complete solution O every problem la order to rccka o partial coliitic-n
to ecrco of tho problems valid legislation. Forest lie.: Fudge v, Kerne,
29 Win 2d 70.

Juct holJ cue ecu protect to&ncolf against heed rad faco injurion
without ecr.o protective gear 10 r.ot cl”™ar. Cn a motorcycle tho rider
has no protection whatever each na en automobile or truskdrivor has e
from the construction of ilia vehicle. Uo do cot era h7//protection
can bo furnished without cither enclosing the vchiclo or the driver
and the holmet end face protection deea erectly that.

The opovation of vehicles en the highway 1o not an unlimited
constitutional right. It 1o a privilege subject to reasonable
regulations undo?; tha police paver end the privilege nay be withhold
unless the driver compiles with reasonable regulations. State v.
Stchicl:, 202 Wio 662; State v. Coraphino, 266 Wio 113. Wo see
nothing unreasonable about the requirements of head end face protection
required of motorcyclists.

But the plaintiff claims that sinco the requirements a?.c solely
for tho protection of the rider and the rider haa en i1nherent right
to tclie any ricks he vichcs. While the protection cfforded ic for the
rider, vo do not accept this cs for hie benefit alone. Aa “Zwc havo
pointed cut onto, the riders” valfare effects others. But accepting
the contention ct faco value, the argument that the low must effect
the public ct largo to be valid 10 not sound. The came nay be said of
every regulation to protect employees in tho trades. The state has
en Interest In the health end xrolf-src of each of 1ts citiacns, no
natter hoz/ reckless ho nay be end has the power to enact legislation
to protect the reckless citicon cgainct hincolf, especially If he io
c member of a substantial class of persons subjected to a oinilar hcacrd
Holden v. Hardy, 169 U.S. 366, 391-392; 62 L. Ed. 780; see also U.Y.C.
RU Co. v. White, 243 U.S. 183, 61 L. Ed. 667. We ceo no difference
In substance between requiring the use of protective devices by a
class of persons, motorcyclists, end the requirement that certain
tradesmen use protective devices. Tho persons affected oro single
individuals, but there i1s o large number of then; enough to constitute
a substantial class of the persona uho mako up the public.

In conclusion xo tffad only quote 16 Aa Jur 605: "Protection of the
safety of persons being one of the principal uses of the police power
of tho ctatca, measures designed to protect end furthor safety of tha
individual are proper crercices of the power.1l

We find no justification for the plaintiff’s complaint that the
requirements of See. 347.405 arc xxnranoonable or deny duo process or
unduly interfere with tho freedom of tho individual.



Thio plaintiff attacks Sec. 3-=>#\® cs d&cc&j~tiatlng agaitiot
motorcyclists, while not applying tho cs.ro standards to bicycler, end
GUtcraobiios. Tho posrer-driven cycle 10 a unique machine, It 10 capablo
of codas:ate to high cpeodo by noto:* vehicle ctcsidards, with the hecards
inherent in cpeods at which tho vehicle i0 driven* A bicyclo io
United in i1ts speed by tho nature of tho power which propels 1t. An
automobile differs frcn 0 motorcycle In providing a shell surrounding
tho motorist. Both bicycles end automobiles can bo dangerous to tho
ricLer.o, but tho Inenrdo of speed on tho eme heed sod lack of an
enclosure for tho driver cn tho other hand do distinguish tho motor-
cycle frcn both tho bicyclo end tho automobile end make tho hacord of
oporation distinguishable from both tho bicyclo end tho automobile*
Just because both tho bicyclict end tho motorist are (subjected to
hooorda of hoed and face injuries decs not moan that In order to msko
See. 347.435 valid i1t rust apply to bicyclists end motorists. Tho
decrees of hazard differ end therein lies tho distinction, A classifi-
cation is not unreasonable* because i1t dees not affect everyone who
has any closure to cn ovil. Forest Hama Dodgo v. Kama, 29 Uis 2d 70.

The rules governing classification ere: It must be based on
substantial distinctions whieh make real differences; i1t must fw
ger«er;Q to the purposes of the law; 1t must not bo limited to existing
conditions only; end must apply equally to each member of tho class.
Borgnis v. Falk Co. 147 Uis 327, 354. '"Tho question is not whether
there nay be cere cn one cido of Che lino whoso situation is practically
tho ccma 00 that on the other side, but whether there 10 a “distinction
between tho classes as classes, whether there are characteristics
which, 1In n greater degree, persist through tha cne class then i1n tho.
other which justify legal discrimination between them.*" Borgnis v.
Fall; Co. 147 Uio 327, 356. State ex rol Boen v. Milwaukee, 33 Uio 2d 624.
Uo are caticficd that the teoto of what Is proper discrimination
between the classes suggested by tho plaintiff 1o mot in thio case
end that there 10 r.o unlawful discrimination in Sec. 347.485.

I11. Vagueness of Section 347.435.

There 10 no vagueness of the statute. True the statute dees not
opacify exactly what helmeto or face guards ore required, but
dolcgatco thio duty to tha Motor Vehicle Department. Mo complaint io
raised by plnintlff o brief cn this icr.ua. The proposed regulations
of the Motor Vehicle Doprff£tcent submitted with the parties* stipulation
indicates that the requirements will be definite and certain with
standards based upon tests to be made of the various headgear. Ths
delegation of tho making of cuch regulations has so long been considered
proper cc to afford no need for citation or argument. Vorfceten v.
ilucttl, 253 Uis 510. Uo ceo nothing vague or indefinite cbout the
statute. TIi2 regulations which will supplement the statute arc not
before us, but 00 proposed they arc not vague or indefinite. Uo cco
no evidence presented that ccuiplicr.co with tho statute will of
necessity increase tho hazard of motorcycle operation.
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What x& have previously cold no to discrimination ic
applicable to Section 347.436 (1). There i1s no invalid classification.

Tho question of reasonableness of tho statute does, however,
reico a doubt. Tho burden is upon tho plaintiff to dtnenstrsto iIn
what respect tho la:? 10 unreasonable or arbitrary. I/ fir.d no
refarelie3 to thic subject In plaintiff"s brief. Tho complaint suggests
that tho catter of height of hsndlcbnro is not a proper subject of
regulation end creates a hasard,

It 10 obviou3 that proper steering apparatus 13 eoeential
equicnent for any motor vehicle. 7 An Jur 2d 7G6. Just what io
proper equipment may be debatable and If it 1o it is for the legis-
lature to nske the choice iIn tho absence of a ©ho>Ting that the
choice i1c unreasonable or arbitrary.

Tho otGtute was enacted to prohibit tho uce of tho high handlebar?
that ore sometimoo eoen and which appear to be clumsy and to ecne extent
obotruct pcrifcral vision when used by persons of ordinary height
operating motorcycles. Just because iIn the case of ridoro of unusual
height tho high handlebar may not fc3 1nappropriate does not make tho
regulation invalid, especially in the absence of a showing that the
e:;trenioly toll person cannot be accomodated in ecme other way as by
longer handlebars. The objection voiced in tho complaint is not to
tho lew as it applies to one extraordinary percon, but to all
motorcyclists.

We ora of the opinion that the plaintiff has not demonstrated
that the regulation of the height of handlebars is arbitrary or
unreasonable, nor i1s 1t discriminatory.

V. Headlighto - Section 346.595 ()

The statute requiring headlights of motorcycles to be lit ot all
times when the machine 10 In operation is attached by the plaintiff
"because i1t is arbitrary and invalid by Imposing ouch restrictions
on operator3lbf motorcycles but not on operators of bicycles or
automobiles.

Lighted headlamps dp core than show the way ot night. They are
warnings at night and by day of the approach of a vehicle. It night
very well be required of automobiles to have headlights lit in the
daytime. However, by virtue of the ciao of automobiles olene, their
presence ehould be obvious. A motorcycle is a email machine covered
to a largo degree by the rider and i1t 10 easy for the machine and
rider to blend into the background and not be seen by other trcvelcro.
Tho statute 10 designed to prevent this. Anyone who has had cirpericnse
in tho trial of accident cases involving motorcycles with automobiles
has heard the motorist in almost every coce complain that he did not
cee tho motorcycle. This is cuch a ccrmon complaint, even in the dayti



that It is almost universal. Here the bicycle is
different iIn that i1t 1s olcw-zioving end hence more easily
controlled by the cyclicS. Tho cutcnobile differo In oise.

So the classification is not unreasonable nor iIs the regulation
one without a sound basis in experience, as well as reason.

V1. Conclusion

The court concludes that Sections 347.335,
347.4-36(1) end 346.595(5) are all valid enactments.

Therefore, It is

ORDERED: That the Attorney General wrill prepare
the necessary findings of fact, conclusions of law and juf~nent
declaring that Sections 347.4S5 (1)(2), 347.406, end 346.595 (5)
ere valid end enforceable and dismissing the ccraplaint, and
after submitting the same to opposing counsel for approval as
to form, present theai to the court for entry.

Dated May 14, 1968.

BY TH33 COURT:

V/. L JACKMAN
Judge
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Medical Aspects of Motorcycle Safety

In recent years physicians have seen more and more
injuries and deaths as a result of the increase in motor-
cycling. Physicians with patients who drive motorcycles
or who have children who drive, or plan to drive, have an
unusual opportunity to practice preventive medicine by
giving counsel concerning the safe operation of such
vehicles. This guide has been compiled by the American
Medical Association’s Committee on Medical Aspects of
Automotive Safety to give physicians general background
information and suggestions which should be of help in
ci/ltting down the tragic and increasing toll of injury and
death.

n the decade following 1956, the number of mo-
torcycles registered in the United States has

more than quadrupled, and the trend shows every

indication that it will continue to rise. In 1956 there
were 400,000 registered motorcycles, but by 1967,
the figure reached 2 million. If the trend continues,
by 1970 there will be more than 5 million such ve-
hicles in use. The word “motorcycle™ as used in
this guide means all two-wheeled motor-powered
vehicles. A number of three-wheeled (sidecar) mo-
torcycles are used primarily by police departments
and package-delivery firms, and the suggestions in
this guide apply to these as well.

The rapid increase in motorcycle popularity can
be traced to the introduction of the small, light-
weight vehicle. The cost of these smaller vehicles
has placed them within reach of hundreds of thou-
sands of young adults. Motorcycling piay seem to
those not familiar with accident records to be mere-
ly a harmless sport and an efficient means of trans-
portation, but statistics prove that it can be hazard-
ous and that lives and limbs are being sacrificed at
an increasing rate.

The Committee on Medical Aspects of Automotive Safety: H.
A. Fenner, Jr.. MD, Chairman, Hobbs, NM:; Hichnrd C. Dillihunt,
MD. Portland, Me; Arthur H. Keeney, MI). Philadelphia; William
K. Keller, MD, Louisville; Abraham J. Mirkin, MD, CumlIx-rlund,
Md; Paul L. Weygandt, MD, Akron, Ohio; and Lee N. Humes,
Secretary, Chicago.

Reprint requests to Secretary, Committee on Medical Aspects
of Automotive Safety, 635 N Dearborn St, Chicago (XWMO.

Safety authorities are deeply concerned over the
more than 2,000 persons who were killed in motor-
cycle crashes in 1966* and even more so by the pre-
dictions that about 5,000 will be killed yearly by
1970 if the present trend continues. In addition,
the National Safety Council estimates that approxi-
mately 250,000 motorcyclists were injured in 1966.
As with the fatalities, the number of injuries also
undoubtedly will continue to increase. The medical
profession is concerned not only with the number
of injuries, but with the type of injury that often
results. Severe head injury, with permanent brain
damage, is a!’ too common, and fractured extremi-
ties, while not ordinarily critical, often do result in
permanent disability.

Although automobile crashes are of concern to
all, the “packaged” automobile occupant has a
much greater chance of not being injured or killed.
Death rates from motorcycle crashes per 100,000
registered vehicles are more than double those for
automobile crashes, and when in a crash, the motor-
cyclist is injured 80% to 90% of the time, often
very seriously. This is due largely to the fact that
when he loses control of his vehicle, he almost al-
ways is thrown onto the road or into surrounding
solid objects, and when he collides with another
vehicle, there is even a greater danger of serious
injury or death. Although many collisions un-
doubtedly are the fault of an automobile driver, it
is the cyclist who bears the brunt of the crash be-
cause he has very little protection.

During recent years there has been a growing
interest in finding ways to redu :e these deaths and
injuries. The motorcycle problem is attacked in the
highway and traffic safety legislation now being im-
plemented. Many states are cooperating in search-
ing for ways to reduce the unnecessary toll. The
American Medical Association and many of the
state and large county medical associations are de-
voting efforts to this problem. The motorcycle in-
dustry itself is concerned about safety in cycling.

To help reduce the alarming toll and to help
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make motorcycling a safe means of transportation,
as well as a safe and pleasurable sport, the following
suggestions are given:

Concerning the Health of the Driver

1. The physical and mental condition of the motorcyclist
must be at least as good as that of the automobile driver:
regular medical examinations are advisable.

2. Known handicaps, such as those connected with vision,
.mustbe oc pensatetL Patients -with cardiac problems must
be evaluated most carefully if .they intend to drive a
motorcycle.

3. A proper mental attitude must be developed by the
driver: every effort must be made to avoid carelessness,
recklessness, irresponsibility, and anger.

4. Drugs and narcotics must not be used before or while
driving, unless under medical prescription, in which care,
th" physician should be informed that his patient intends to
drive while using these prescriptions.

5. The use of alcohol adds tremendously to the normal
hazards of motorcycling and should not be used if the in-
dividual intends to drive. If the driver does drink, a one-
hour wait before driving for every drink consumed will help
to keep the driver from becoming intoxicated.

Concerning the Vehicle

1. The driver should Icarn all he can about the motor-
cycle he intends to purchase.

2. Instructions in its operation should be obtained from a
qualified instructor.

3. Different sizes and types have different handling quali-
ties, and the driver should not sw.tch to other machines
without learning about their characteristics.

4. The importance of upkeep cannot be overemphasized:
it can easily be difference between life and death.

Concerning Vehicle Operation

1. All state and community motor vehicle laws, both as to
licensing and operation, should be learned and obrvcJ.

2. New drivers have the most crashes. The operation if a
motorcycle requires special skills, which are learned only
through adequate instniction and extensive experience.

3. Public roads should not be used until the driver is
completely familiar with the operation of his vehicle.

4. Night driving is extremely dangerous, even for the ex-
perienced driver, and alertness is especially necessary at
dusk. Special care man be taken, also, when unfavorable
road or weather conditions exist.

6. A safe distance must bo kept between the motorcyc'c
and any vehicle in front-at least twice the one-vehicle
length for each 10 miles per hour, which is recommended
for automobiles.

6. Since the automobile driver may not give the motor-
cycle adequate space, or may not. even see it, the motor-
cyclist must always be alert.

7. Passengers should not be carried unless the motor-
cycle is equipped to do so, and never more than one.

8. Driving abreast should be avoided. Not only is it
usually illegal, but it cuts down on the “safe maneuvering”
area.

9. A “tailgating” vehicle should be encouraged to pass
at the first safe opportunity.

10. Motorcyclists should be meticulous in signaling for
slowing, stopping, or turning.

11. Brakes should be used before entering a curve—not
after the vehicleisin it.

12. The motorcycle should never bedriven between traf-
fic lanes, or on the "shoulder,"” since a suddenly swerving
automobile may be difficult or impossible to avoid.

13. Objects which prevent both hands from being on the
handlebars at all times should not be carried.

14 Motorcyclists should slow down and be especially
alert if dogs and other animals are in the vicinity. The
same applies to pedestrians, especially children and older
persons, who often do the unexpected.

15. Defensive driving can he successful in reducing the
number of automobile crashes: it probably can be just as
successful as far as motorcyt... crashes are concerned. (The
National Safety Council, Chicago, sponsors a national de-
fensive-driving course.)

Concerning Clothing and Equipment

1. Approved protective headgear should always be warn
by driver and passenger. (Helmets snould meet the specifi-
cations [Z90.1-1966] set by the USA Standards Institute,
New York.)

2. Eye protection should he used at all times.

3. Clothing should be heavy enough to protect—prefer-
ably of a highly visible color. Bare arms and legs are un
invitation to unnecessary injury.

Concerning Courtesy

1 Noise should be kept to a mini
never be revved up unnccessnri' and original muffler
equipment should not be removed  rltered.

2. Special care Bhould be taken in residential areas, espe-
cially at night.
Concerning Emergency Care.-Even If the above
suggestions are followed, the motorcyclist may still
become involved in n ,rash. Severity of the injuries
may be minimized and lives may be saved by sum-
moning emergency medical care immediately. How-
ever, when the victim Bin obvious need of immedi-
ate care, as in the case OF heavy bleeding, first-aid
care should be provided on the spot. Injured per-
sons should be kept warm and made as comfortable
as possible, but should not be moved unless neces-
sary for their safety.

urn. The motor should

Reference

1. Accident Fuels: 1967 Edition, Chicago:
Council, 1061, p 66.

National Safety



Helmet Dies of
lotorcycle

A novico motorcycle rider from Unalakleet died
of her injuries here Saturday night after doctors
fought unsuccessfully to save her life.

The victim was Gloria Millie Kayourkluk, 13#
daughter of Mr. and Mrs. Lawrence Kayourkluk of
Unalakleet.

Trooper Chuck Miller of the Nome post of the
Alaska State Troopers, said the child was not wear-
ing protective head gear and added that she had
learned to ride the motorbike only the day before.
The vehicle was the property of one of her brothers.

hiding tandem with Gloria at the time of the
accident was a friend. Della Katchatag, who re-
ceived minor injuries.

Della told Trooper Miller that just before the
accident occurred at 9 o'clock in the evening she
cried out to Gloria, asking her to slow the machine.
The Trooper estimated the speed at 40*45 miles an
hour at the time the vehicle left tho road. It crashed
into two upright four by four pieces of lumber ufiod
to mark the location of a utilador.

Troovor Miller said the girl apparently turned
the throttle the wrong way when her passone;or
pleaded to slow down.

They had ridden past the school and were head-
ed for the Federal Aviation Agency housing area
when the fatal accident occurred.

The body was returned to Unalakleet today.

Man Dies
When Hit
On Cycle

An Anchorage man was
killed about 2:30 a.m. Sunday
when the motorcycle he was
riding was struck from the rear
as he was stopped for a red
light.

Ronald Peter LaFramboise.
p8, of 263 29th Ave., received
imassive internal injuries, a
[brain concussion and
ihemmoraging of the brain in
the accident. He died a few
hours after the accident in
t Providence Hospital.

City police meanwhile
arrested Larry Allen
Austermual, 29, of Kasllof. He
was charged with driving while
intoxicated and with failure to
remain and render assistance, a
felony.

Police Sg* Ron Otte said
LaFramtoisi was stopped for
a red llgnt at Spenard Road
headed west on Northern
Lights Boulevard when the
incident occurred. The
Austermual vehicle continued
through the intersection after
the Impact.

Otte said witnesses followed
the vehicle to tho Minnesota
Bypass, when* it turned right.
Austermual was apprehended
at 26th Avenue and the bypass,
Otte said.

The injured man was taken
.to Providence Hospital for
streatment. He dbd a few hours
later, Otte said. There was no
indication that the motorcycle
rider was wearing a safety

~helmet.

Austermual was lodged in
state jail pending arraignment
on the charges.

LaFramboise had attended
West High School and was
employed with a local car
wash. He was bom in
Anchorage.

He is survived by his father,
Philip J. LaFramboise,
Anchorage; his mother, Mrs.
Philoniene Evans, Anchorage:
five brothers, Anthony, Larry
and Marcel, all of Anchorage,
Philip J. Jr., Fairbanks, and
Gregory, in the U.S. Marines in
Australia, and nine sisters,
Mrs.  Shirk-  Schmidt, Mrs.
Beverly Babbitt, Mrs. Linda
Estabrook, Mrs. Diann Martin,
Mrs. Charlotte Kendrick, Miss
Therise LaFramboise, Miss
Janice LaFramboise and Miss
Patricia LaFramboise, all of
Anchorage, nnd Mrs. Carol
Williams, Amboy, Wash.

Funeral arrangements are
pending at Green Funeral
Chapel.

The death brought to 83 the
number of motor vehicle
deaths in Alaska this year,
compared with 53 at this time
in 1969.

It brought the number of
traffic deaths in Anchorage to
10 this year.



U.S. DEPARTMENT OF TRANSPORTATION JfIft 22 rﬁg
FEDERAL HIGHWAY ADMINISTRATION .
NATIONAL HIGHWAY SAI'ETY BUREAU Veit
WASHINGTON. D.C. 20591 wU;N.au ,Alaska

JnH 307 AH70

DEPT. Cr PUBLIC
SAFETY

Hr. Mel J. Personett

Commissioner, Department of
Public Safety

Pouch N

Juneau, Alaska 99801

Dear Mr. Personett:

He are aware ttat State motorcycle protective headgear
requirements, enacted to Implement the Department of
Transportation’s Safety Program Standard No. 3 entitled
Motorcycle Safety, are being challenged in many -Jurisdictions.
In May of last year 1 provided the Governor of your State

with a memorandum prepared by the legal staff of the Federal
Highway Administration supporting the constitutionality of
headgear legislation.

Subsequently the U.S. Supreme Court in Bisenlus v. Karns,
89 S. Ct. 2033 (1969) dismissed an appeal attacking the
constitutionality of the Wisconsin statute "for want of a
substantial federal question.”™ This 1is highly significant
because such a disposition means that the Sunreme Court
viewed the Wisconsin court decision upholding constitu-
tionality to be correct.

I enclose for your information a revision of the legal
memorandum provided your Governor which has been updated to
Include Bisenlus and other cases which have come to our
attention in the interim,

In addition to court challenges, many States will be Tfacing
increased attempts to create legislative opposition to
their helmet requirements. As mentioned in my letter of
May 16 to your Governor, there 1Is substantial evidence that
strongly supports these requirements and hence argues
against repeal actions. IT opposition to the statutory
requirement 1is developing 1in your State, you might want to
make available to legislators or legislative committees the



enclosed memorandum along with other material, such as the
Information we sent you last year showing a reduction 1in
matoxcycl* fatalities of 30* In those States adopting the
helmet requirement. Pertinent materials are enclosed for
your use. We would be glad to help you in this regard,
including making more copies available to you.

IfT 1 can be of any further assistance, please do not hesitate
to call me.

Robert Brenner
Acting Director

Enclosures

cc: Coordinator
State Attorney-General
Regional Highway Representative



THE FOLLOWING DOCUMENT(S) MAY NOT FILM
LEGIBLY BECAUSE OF POOR QUALITY OF THE
ORIGINAL.



National Highway Traffic Safety Administration
U.S. DEPARTMENT OF TY:AK3PORTATION
fiabdeifigsait®
WASHINGTON. 0.C. 20591

IN REPLY REFERTO:

January 13, 1171

AIISMAJL

lit, Robert J, Mahoney ,
Assistant Attorney General
State of Alaska

360 K Street

Anchorage, Alas?ca 99501

Attentions Sanford Gibbs
Dear Mr. Mahoney:

Le. 1. J. Sydnan, Director of the Alaska Traffic Safety Cnra.au
ashed that 1 send you the enclose j staff »vrvjraa*«n on r.;otor-
cycle ixcl_.eu law c™.u.riLt;itic.;"lity. mu c.".cioaj-i

dated January 1971 is the cc:plat* staff nvivo, The document
dated Howve;.ibcr 1970 in the material iiaeolad to update the
January 1970 ner.oranduj. he era in the process of having

the revised nsrorandun prititod, but it voa’t be available

for several weeks.

IT the national Highway Traffic Safety Adr.iniotratd.cn can be
of further assistance, please lst us know.

Sincerely,

Lewis S, Buchanan
Motorcycle Safety Specialist
Traffic Safety Frogrruur.

Enclosures

cc: 1iLt_Sydtiam-w/inc*

n2-13



STAFF MEMORANDUM
ON THE
%
CONSTITUTIONAL QUESTION PRESENTED BY

STATE MOTORCYCLE HEADGEAR REQUIREMENTS

JANUARY 1770

U.S. DEPARTMENT OF TRANSPORTATION
FEDLZIAL HIGKUAY ADMINISTRATION
NATIONAL HIGHUAY SAFETY BUREAU



QUESTION PRESENTED

Whether a State requirement th'-t any person riding upon or operating
a motorcycle on the streets 0l highvays of the State shall wear
upon his head c protective head device of a type approved by the
iWate _Ls uncoosiitutional under the fourteenth Amendment.

BACKGROUND

Twenty-three U.S.C. 8§ U02(a) (p- L. 89-56L, the Highway Safety Act of
1966) requires each State to have a nighway safety program approved
by the Secretary of Transportation and in accordance with uniform
standards promulgated by him.

Highway Safety Program Standard L.L.3 released by the Secretary on
June 26, 1967, and entitled Motorcycle Safety, (23 C.F.R. Part 204)
requires each State to have a motorcycle safety program providing

as minimam, inter alia, that when a motorcycle is being operated

on streets and highways, each motorcycle operator and passenger w
shall wear an approved safety helmet. Latest available information —
indicates that as of September 1, 1989, ™1 states had enacted motor-
cycle protective headgear statutes (‘‘headgear legislation' hereafter)
of this type providing criminal penalties upon violation. Additionally
an unknown number of cities may have enacted similar municipal
ordinances.

As of January 1, 1970, there have been decisions in response to L3
known separate court challenges of Stave and municipal headgear
legislation. In 31 instances legislation has been upheld, and in 12
it has been declared unconstitutional. Headgear legislation has
been upheld by 11 State Suprene Courts (Vermont, Missouri, Florida,
Washington, Oregon, North Carolina, Rhode Island, Massachusetts,
Louisiana, North Dakota, and Wisconsin), 12 appellate courts (three
in New York, two in New Jersey, and one each in Hawaii, Pennsylvania,
Texas, Maryland, Ohio, Washington, and Connecticut), and 8 trial
courts (two each iIn Pennsylvania, Kansas and New York, one each

in South Dakota and Minnesota). Headgear legislation has been
declared unconstitutional by 1 State Supreme Court (Illinois), 3
appellate courts (one each iIn ldaho, Arizona and Michigan), and 8
trial courts (two in New York, and one each in Ohio, Florida, Missouri,
Kentucky, Colorado, apd Michigan).

1/ Insurance Institute of Highway Safety, Legislative Review
1970, p. 20.

2/ This figure is computed on the basis of the last known decision
in each case. Such decision, of course, may represent an
appellate reversal, or be subject to reversal on appeal.



2.

Additionally, it is the opinion of the Attorney General of Oklahoma
th vt the State®s headgear legislation is unconstitutional and the
opinion of the Attorney General of New Mexico that a proposed city
ordinance would be invalid if applied to citizens over 18 years of
age- I

<ftie Supreme Court has -never agreed to review one of these cases m
the merits. However, iIn June 1979 the Court in Bisenius v. Karns
dismissed an appeal (89 S. Ct. 2033 (1989)) attacking the
constitutionality u she Wisconsin statute "“for want of a substantial
federal question'”. Such a disposition means that the Court viewed
the decision below, upholding constitutionality, to be correct.



THE UNITED STATES SUPREME COURT VIEWS A STATE SUPREME
COURT DECISION UPHOLDING CONSTITUTIONALITY OF HEAD-
GEAR LEGTSLATIUN TO BE CORRECT

During its 1968-69 term, the United States Qprear.e Court denied two
petitions for certiorari in cases upholding headgear legislation I/
and dismissed an appeal in a third case "“for want of a substantial
federal question”, Bisjr.luis v. Karns, 165 N.W. 2d 377 (S. Ct.

Wise. 1969), appeal dismissed, 89 S. Ct. 2033 (19"9)= The appellant
had attacked Wisconsin®s headgear legislation (& 3*7.785(1)(@)
Stats.) as a restriction upon individual liberty and as exceeding
the police power of the state, alleging that both violated the

due process clause of the Fourteenth Amendment.

The Supreme Court®s dismissal of appeal "‘for want of substantial
federal question” means that the Court views the decision below to
be correct, and that no substantial question on the merits was
reiised. £/

The 1issues raised In Bisenius are essentially the same as those rais
in other suits challenging the constitutionality of headgear legisla
tion.

AN

1/ Everhardt v. City of 1 Orleans, 217 So. 2d LOO (S. Ct. La.
1968) reversing 203 So. 2d U23"(La. App- 197°8), cert, denied 89
act. 1775 (1969); Mass. v. Howie, 238 N.E. 2d 373 (S. Jud. Ct.
Mass. 1968), cert, denied 89 S. Ct. U35 (19C8).

2/ Sterm and Gressnan, Supreme Court Practice 195 (3rd ed. 1962)



THE PRESUMPTION IN FAVOR OF THE CONSTITUTIONALITY OF
A STATUTE IS ESPECIALLY APPOSITE WHEN A STATE STATUTE
IMPLEMENTS THE EXPRESS COMMAND OF THE CONGRESS OF THE
UNITED STATES. -

There is a "'long established presumption in favor of the constitution-
aty of a statute”, Brandeis J., Ashwander v. Tennessee Valley
Authority, 297 U.S. 288 at 3%, (QA93"7* presumption has been
recognized by the Supreme Court since the earliest days of.the United
States. Colder v. Bull, 3 Dali. 386,399} 0798). In the “fords of
Mr. Chief Justice Waite: ""Every possible presumption is in favor of
the validity of a statute, and this continues ur.til the contrary is
shown beyond a rational doubt.'* Sinking-Fund Cases,

99 U.S. 700, 718, (1879). Accord: Marshall c". "J , Dartmouth Collore v.
Woodward, k Wheat. 518, 6?5 (818); Washing“on, , Ogden v. Saunders,
12 Wheat. 213, 270 (1827).

Thin presumption applies to an Act of a State legislature as well as
an Act of Congress, and "all reasonable doubts will be resolved in
favor of the lawful exercise of their powers by the representatives
of the people.” State of North Carolina v. Anderson, 16¥* S.E. 2d

8 (1968) upholding that State®s helmet “"legislation. The presumption
extends to a city ordinance as well. Rverhardt v. City of New Orleans
217 So. 2d hOO (S. Ct. La. 1968), reversing 20? 2d 723 "(a. App- 1978)
cert, denied 89 S. Ct. 1775 (1969)*

The presumption of constitutionality seems especially apposite when a
State enacts legislation as a complement to an Act of Congress. The
Highway Safety Act of 1966 (P. L. 89-56U) was enacted ‘‘To provide
for a coordinated national highway safety program through financial
assistance"to the States to accelerate highway traffic sv.l"ety pro-
grans . . . . It requires that "Each State shall have a highway
safety program . . . designed to reduce traffic accidents and

. - These programs ‘‘shall be in accordance with uniform
Standards promulgated by the Secretary.” 23 U.S.C. 8 U0?(@)

Pursuant to the authority granted him by the Act the Secretary released
Highway Safety Program Standard U.b.3 (23 C.F.R. Part 20U, Highway
Safety Program Standard No. 3) title "Mote —cycle Safety.'” The purpose
of the Standard wajj®

"To assure that motorcycles, motorcycle operators,
and their passengers meet standards which contribute
to safe operation and protection against injuries.”

The background o¢ the Standard shows the imperative need for such a
Standard:



"Deaths and injuries from motorcycle accidents doubled

-between 19&3 and 1985~ This fact is particularly
alarming when it is understood that most of those
killed and injured were young people under the age of
25. Motorcycle registrations have jumped frcm
57M80 1in 1960 tu 1,91,~700 in 1966. By 1970 the
annual increase iIs expected to reach | million per
year. Motorcycle safety takes on grave dimensions in
view of the fact that since 1960 the rate of
motorcycle fatalities has increased at about the same
rate as the number of motorcycles.™

The Standard requires that "Each State shall have a motorcycle safety
program to insure . . . that p/ot ctive safety equipment for driver
and passengers will be worn," specifically, "as a minimum," that

"B. Each motorcycle operator wears an approved safety
helmet and eye protection when he is operating his
vehicle on streets and highways.

"C. Each motorcycle passenger wears an approved safety
helmet

This, then, is the Federal Standard that the State legislation was
enacted to implement at the express command of the Congress.

THE POLICE FOWER OF A STATE INCLUDES THE POWER TO
REQUIRE A MOTORCYCLIST TO WEAR PROTECTIVE HEADGEAR.

Headgear legislation stems from the police power of a State. The
police power includes the power to enact laws within constitutional
limits to promote the public safety and health, but from Its nature

It is incapable of exact definition. See e.£. Berman v. Parker

«3"8 U.S. 26 (195*0« It is one of the least limitable of governmental
powers, and a proper exercise thereof may involve limitation of the use
and enjoyment of private property without violation of the duo process
clause of the Constitution. See £.£. Queanslde Hills Realty Co. v.
Saxl, 328 U.S. 80 (19L5).

1
The public streets”roads, and highways of a State are the property of
all the people of a State, and a State has plenary power over the. g

regulation of the use of such for the sefety and best interests of the
public. The Supreme Court has recognized and givm sanction to the
State exercise of its police power over use of the public way for more
than *0 years:



"Motor vehicles ere dangerous machines, ar.d, even
when skillfully and carefully operated, their use
iIs attended by eerieas dangers to persons and
property. In the public interest the state may
make and enforce regulations reasonably calculated
to promote care cr the part, of all . . . who use
1ts highways/~

Hess v. Pawloski. 77+ U.S. 352, at 36 (1927).

Protection o*‘a motorcyclist and his passenger while on the public
roads then is within the legitimate concern of the State and not an
area reserved to the inuiviLoual. Legislation requiring the use of
protective headgear by Jooth. cyclist and passenger is reasonably
related to the end envisioned of reducing deaths and injuries to
cyclists and passengers uyor.r the public roads. Therefore State head-
gear legislation is a valid exercise of the police power by a State,
See Massachusetts v. Howie, “38 N.E.2d 373 (S. Jud. Ct. Mass., 1968);
89 S. Ct. I'& cert, denied lyo8); Si'ate v. Edwards, Case No. 56~370>
Mun. Ct. Hennepin Cty. Minn. (198K

v

A STATE STATUTE REQUIRING A MOTORCYCLIST AID PASSENGER
TO WEAR PROTECTIVE HEADGEAR DOES NOT VIOLATE THE
FOURTEENTH AMENDMENT .

A.  EVEN IF THE PRIMARY CPJECT OF HEADGEAR LEGISLATION
IS TO PROTECT AH INDIVIDUAL FROM HIMSELF, SUFFICIENT
PUBLIC INTEREST EXISTS TO JUSTIFY THIS STATUTE AND
THERE 1S NO VIOLATION OF THE DUE PROCESS CLAUSE.

IT headgear legislation bears no relationship to the general welfare
but has the sole effect of lequiring an individual to protect himself
from himself, it will establish a restriction upon personal liberty
such as to constitute a denial of due process.

But such legislation is based upon sufficient public interest to
constitute a valid exercise of the State police power.

The unprotected motorist presents a potential traffic hazard to the
public at large. Unlike the operator of an enclosed motor vehicle a
cyclist without a helmet is unprotected against falling objects such
as tree branched He is also unprotected against flying stcr.es or
gravel from the wheels of other moving vehicles. If struck in the
head an unprotected cyclist could be so affected as to lose control Oi
the vehicle and be the cause of death or injury to himself and other
users of the highway. BEverhartit v. City of New Orleans, supra;

State ex rel. Colvin v. Lombardi, 2™ A. 2d 625 (S. Ct. R. L. 10cSj.



4.

Further, once a cyclist, passenger, or other person is injured because
of the action of an unprotected cyclist, there is a tangible effect
upon the public. There is an effect upon insurance rates, public
hospital services, income tax revenues because of lost manhours of
employment, public services to the disabled, and national defense since
many motorcyclists are young men.

Severe injuries may result in an individual becoming a public charge;
his death may call into force the State"s welfare responsibility Xar
his widow ani children. State v Lombardi, sunra; People v. Newhouse,
287 N.Y.S. 2d 713 (1968)":

%
The interdependence of the acts of an individual and the interest of
the State has long been recognized. 'The whole is no greater than the
sum of all the pa“tc, and when the individual health, safety, and
welfare are sacrificed cr neglected, the State must suffer.”
New York Central P.. Co. v. White, 2”3 U.S. 188 at 206-07 (1916).
Accordingly States have legislated in many situations where there is
a demonstrable risk to an individual which can be substantially reduced
by requiring himto take certain protective measures. State lavs prohibiting
self-maiming and attempted self-destruction are well knovr. Additionally
many States require safety devices to be worn by window cleaners, eye pro-
tection for welders, hard hats for those involved iIn demolition work, life
preservers to be worn while water skiing, and nets protecting aerial performers
from the effects of accidental falls. Headgear legislation belongs to this
class of legislation.

B. * HEADGEAR LEGISLATION DOES NOT VIOLATE THE
EQUAL IROTECTION CLAUSE SINCE THE DISTINCTION
BETWEEN MOTORCYCLES AND OTHER VEHICLES 1S BASED
UPON SUBSTANTIAL DIFFERENCES AND THEREFORE
REASONABLE IN LIGHT OF ITS PURPOSE.

Headgear legislation restricts the liberty of only one class of users of
the public highway: motorcyclists and t eir passengers. There IS no
similar restriction upon the liberty of operators and passengers of other
motor vehicles.

But headgear legislation does not violate the equal protection clause
because the distinction between motorcycles and other vehicles such as
bicycles and automobiles is based upon substantial differences and is
reasonable in light of its purpose:

"The power-driver cycle is a unique machine. It is
capable of moderate to high speeds by motor vehicle
standards, with the hazards inherent In speeds at
which the vehicle is driven. A bicycle is limited
in its speed by the nature of the power which propels
it. An automobile differs from a motorcycle in



providing a shell surrounding the motorists. Both
bicycles and automobiles can be dangerous to the
riders, but the hazards of speed on the one hand
and lack of an enclosure on the other hand do
distinguish the motorcycle from both the bicycle
-tad "tte automobile and make the hazard of operation
distinguishable from both the bicycle and the
automobile. Just because both the bicyclist and
the motorist are subjected to hazards of head and
face iInjuries does not mean that iIn order to make
Sec. 37-7"85 valid it must apply to bicyclists and
motorists. The degrees of hazards differ and
therein lies the distinction. A classification

IS not unreasonable because it does not affect
everyone who has any exposure to an evil."
Bisenius v. Karns, Case No. 12L123(Cty. Ct. Wise.
19557.

C. HEADGEAR LEGISLATION DOES NOT VIOLATE THE DUE
PROCESS CLAUSE SINCE IT IS CLEAR AND DEFINITE

ENOUGH TO GIVE UNEQUIVOCAL WARNING OF THE RULE TO
BE OBEYED.

Even though headgear legislation may require the wearing of a helmet
of a type approved by a designated State official, such a statute is
sufficiently definite, clear, and positive to give unequivocal
warning to citizens of the rule which iIs to be obeyed.

A statute does nbt have to specify precise helmet performance
requirements in order to be clear and definite, since the use and
nature of protective helmets iIn industry, athletics, and the military
service is known generally to the public. People v. Schmidt,

5H Misc. 2d 702, 283 NYS 2d 790 (1967). It is sufficient that the
regulations, or proposed regulations of the designated State official
"indicates that the requirements will be definite and certain with
standards based upon tests to be made of the various headgear."
Bisenius v. Kams, Case No. 12UU23 (Cty. Ct. Wise. 1968).



D. HEADGEAR LEGISLATION DOES NOT VIOLATE THE DUE
PROCESS CLAUSE SINCE IT LAWFULLY DELEGATES POLICE
POWER TO AN ADMINISTRATIVE OFFICIAL.

The -e-stabi.ished rule is that the legislature may delegate to a
subordinate body the discretionary pow/er to execute and administer a
law, provided a reasc "My clear standard is formulated to govern
tho exercise of discretion by the subordinate body. The test is the
completeness of the statute so that no part of the legislative function
is left to the judgment of a delegate. People v. Carmichael,

288 NYS 2d 931 (1968) rev. ®79 KIS 2d 272 U907) = Even though a
standard by its nature is a general one it is valid if 1t is capable
of reasonable application udo,- Me circumstances. Headgear
legislation constitutes a lav-fue delegation of the police power
since it describes the job to be done, who must do it, and the scope
of his authority. Powles v. Willingham, 321 U.S. 502, 575 (190-

Numerous examples of legislative delegation of powers pertaining to
vehicle and traffic standards can be found iIn State laws. In

New York, for example, the Commissioner of Motor Vehicles may make
rules and regulations prescribing standards of brake efficiency, brake
linings, hydraulic brake fluid, commercial vehicle lighting,
emergency equipment, shool bus equipment, splash guards, safety
belts and shoulder harnesses, ano traffic hazard warning devices. 2/

~JJ  Subject to sec. 103(d) of P.L. 89-563 (The National Traffic ad
Motor Vehicle Safety Act of 1966).



MOTORCYCLE PROTECTIVE HEADGEAR STATUTES

A typical statute reval.ring use of protective headgear by

motorcycle operators and/or passengers might read:

1
The legislature of Michigan,

No person shall ride upon or operate a motorcycle on
the streets or highways of this State (city) without
wearing upon his head a protective head device (crash
helmet, safety headgear, protective helmet) of a type
approved by the Director of Fiblic Safety (Commissioner,
City Council Department of Health).

The following Lo States have enacted statutes of this type:

Alabama Kentucky North Dakota
Arizona Louisiana Ohio

Arkansas Maine Ol;lahoma
Colorado Maryland Oregon
Connecticut Massachusetts Pennsylvania
Delaware Minnesota Rhode Island
Florida ---—-  Missouri South Carolina
Georgia Nebraska South Dakota

In response to a decision of the Court

of Appeals on April 30> 1968, holding its protective headgear

statute unconstitutional,

which

enacted a new statute on June 12, 1968,

reads:

Anrl/Wcy--a motor driven cycle

Shelia V id with, and carry when it

is being operated, a number of crash helmets
equal to the number of drivers and passen-
gers carried during operation. Helmets shall
be approved by the department of State
police. The department shall promulgate
rules for the implementation of this section
in accordance with the provisions of [here
follows thy citation]



Hawai i New Hampshire Tennessee

Idaho New Jersey Texas.

Utah
Illinois New Mexico (under 18) Vermont
Indiana TRev "Yark Washington
Kansa North Carolina Wisconsin

The factual situations in the cases are virtually identical: the operator
or a motorcycle was apprehended while operating a motorcycle upon the public
streets without wearing on h'is head a protective head device as required by

law.



APPENDIX

11
Courts and Cases

The following is a listing and citation of motorcycle protective
~tieadgcar legislation opinions known as of January 1, 1970

.United States Supreme Court

1. Krafft v. New York, 90 S. Ct. 198 (1.989)} certiorari denied.

2.. Bisenius v. Karns, 89 S. Ct. 2033 (1969)} appeal
dismissed Lfor want of a substantial federal question.™

3. Everhardt v. City of New Orleans, 89 S. Ct. 1775 (1969)}
certiorari denied.

L. Massachusetts v. Howie, 89 S. Ct. L85 (196G), certiorari
denied.

State

A . Supreme or Highest Courts

1.

5*

State v. Solomon, A, 2 (S. Ct. vt. 1969) uphold!
23 V.S.A. 8 1X5(S.

Statt v. Darrah, S.W. 2d (S. Ct. Mo. 19"59) uphold
§ 301.010 R.S. Mo. and reversing 1968 decision of Sedalia
Mun. Ct.

State v. Eitel, 227 So. 2d K9 (5. Ct. Fla. 1969)} reversing
Small Claims - Magistrate Cts., Palm Beach Cases Nos.
68M-7013/1L, 68m-723" (1968) and upholding F. S. 317-981.

State v. laitinen, L59 P. 2d 789 (S. Ct. Wash. 1969) holding
constitutional RCW 1+6.37*530(3)~

State v. Fetterly 136 P. 2d 996 (S. Ct. Oreg. 1969)}
heading constitutional OGS 1+83.1+143(0) =

People varies, 250 N3. 2d I1L9 (5. Ct. 111., 1969)
Docket No.74162*4, holding unconstitutional 111.

Rev. Stat. 1967, ch. 971/? Par. 189c(a).-

State v. Anderson, 166 S.E. 2d 19 (S. Ct. N.C. 1969),

. affirming 16L S.E. 2d H8 (1963) reversing

decision of Superior Ct., Guilford Cty., and upholding
G.S. 20-11+0.2(b).

Bisenius v. Karns 165 N.W. 2d 377 (5. Ct. Wise.,

1969) upholdin/ 3L7 .K& (1) and (2), Stats., 1967-
Appeal dismissed, dj S. Ct. 2033 (1999).



9. State v. Odegaard 165 N.W. 2d 677 (S. Ct., N.D., 1969),
upholding N.D.".C. § 39-21-18.

10. F.verhardt v. City of New Orleans 217 So. 2d LOO (S. Ct.
la. 196bJ, reversing"208 So. 2a L23 (la. App. 1966),
upholds city ordinance which is similar to state statute,
R.S. 32:190. Cert, denied 89 S. Ct. 1775 (1969)*

11. Massachusetts v. Howie, 238 N.E. 2d 373 (S. -Jd. Ct.
Mass., 1963)7 Memorandum decision upholding Massachusetts
statute. Cert, denied 39 B Ct. L85 (968).

12. State ex rcl Colvin v. ombardi 2hl A. 2d 625 (S. Ct.
R. 1.7 1968"), upholding G. L. 1956, § 31-10.

B. Appellaia Courts

1. Commonwealth v. Arnold, (7a. Super. Ct. 1969) upholding P. L.
58, section 625.1 an amended, and reversing Clearfield Cty. Ct.
1969) decision.

2. State v. Betts (Warren Cty. Ct., Ohio, 1969) holding unconst! tution-
al & 11511.53 Revised Code.

3. People v. Krafft (Onondaga Cty. Ct. 1969)
upholding subaivision 6, section 381 of Vehicle and Traffic La/j
cert, denied, 90 S. Ct. I3 ™NM969).

k, people v. Thoreson, (Maricopa Cty. Ct. 1969), holding
Arizona la/ unconstitutional.

5. State v. (Seneca Cty. Ct., Ohio, 1969) upholding 8§ 1*511.53
Revised Code (See Cycle News East, Nov. L, 1967, P* 30).

6 . People v. Albertson, Dist. Ct. (969) holding ldaho statute
unconstitutional, reversing Cty. Ct.

7. State v. Krmmmes, 252 A.2d 223 (1969) upholding N.J. S.A. 30:
>7677.

a. Ex Parte Smith, MI S.W. 2d 5M (1969) upholding Art. 6701c-3
V.A.C.S., Texas.

9. State v. Myers, (Palto. Cty. Ct. 1969), affirming 1968 decision of
Magistrate Ct. upholding Md. headgear and goggle legislation.

* 10. g;atc v. Burr.yeki, 37 Law Week 2M3, Conn. Cir. Ct. App. Div.
XFJfiJ) File ib. 120 10-63528 AP upholding Gom.. Gen Stat. 5 Ik 269(e),
petition for appeal to S. Ct. Conn. denied, 252 \Td 812 (1969).
*++* This case should be listed under Section A. Supreme or Highest Courts.
The Texas Appellate Court serv:<n as tha Supiom2 Court in criminal tetters,



11.

13.

State v. Mele, 2L7 A. 2d 176 (1963) upholding N.J.S.A.
0: 3-76.7.

American Motorcycle Association and Farnum v. Davids and
State Police, 15b N.w. 2d 72 (Mich. Ct. of Appeals, 19bb),
reversing lyC'7 decision of Circuit Ct.., Ingham Cty., and
holding unconstitutional PA 1919, No* 300, 8 6531(d) as
added by PA 1b66, No. 207 (CL 1978 § 257, 6p3[d]-

People . Carmichael, 233 N.Y.S. 2d 931 (1968) reversing
279 N.Y.S. 2d 272 (1967) and upholding subdivision.
6, section 331, of Vehicle and Traffic Law.

%
State v. Zoktr.er, Sup. Ct. King Cty. No. L7101 (Wash. 1967)
upholding Ch. 232, Sec. * Qb1 3, Laws of 1967, and 1 versing
City of Scattie v. Zchtr.er, Seattle Mun. Ct. (967).

Fcoplc v. Schmidt, 283 N.Y.S. 2d 290 (Cty. Ct., Erie Cty.
1967) upholding subdivision 6, section 38b of Vehicle and
Traffic Law. Appeal dismissed 295 N.Y.S. 2d 936 (1963).

Trial Courts

1.

2.

3.

b.

5.

6.

7.

8.

Shencman v. Commonwealth (Dauphin Cty. Ct. Pa. 1969)
upholding p. L. 5b, section 625.1 as amended.

Commonweal th v. Mol tor, (Delaware Cty. Ct. Pa. 1969)
No. S.A.7/7, upholding P. L. 53, Section 625.1as amended.

Colo. Motorcycle Ass ™ v. hove, Hogan, (Denver Cty.
Ct. 1969) holding Colo, law unconstitutional.

Commonwealth v. Coffman (Jefferson Cty. Ct.,
Ky. 1969') holding unconstitutional KRS 189 .285.

City of Wichita v. White, Cases v . MC 150-151,
XF. Ct. Sedgwick Cty. 1969) upho.” ng city
ordinance; on appeal Kansas Supr j Ct. (Case No.
I*5676).

S.D. Motortv*c Dealers Ass™n and Haight v. Parker,

(S. D. Cir. Ct. 1960) upholding Section U of Chapter
215 of the 1967 Session Laws.

State v."Babbs, (Martin Cty. Ct., F3a, 1963)
holding unconstitutional F.S. 317.93-1.

State v. Edwards, Case No. 582370 (Mun. Ct. Hennepin
Cty., 1960j upholding Minn. Stat. 169.97", subd. (La.

9- People v. Nowhouso, 287 N.Y.S. 2d 713 (City Ct. of

Ithaca, N.Y. 19C 7 upholding subdivision 6, section
301 of Vehicle and Traffic Law.



10* Pe°Ple v- Daugherty, (West Plains Mun. Ct. 1968) holding
Missouri Law unconstitutional.

H . People v. Wattle, (Buffalo City Ct. 1967) holding
unconstitutional subdivision 6, section 381 of Vehicle
tnd Traffic Law.

IS. C"tyof Hutchinson v. Silvey, Case No. CR 8081
"D. Ct. Reno City., Kansas 1967) upholding city
ordinance.

13. People v. Bielmcyer 282 N.Y.S. 2d 797 (Buffalo City Ct.
1967) upholding subdivision 6, section 38! of
Vehicle and Traffic Law,

1. State v. Duncan, No. MR335 (Wayne Cty. 1967)
holding Michigan statute unconstitutional.

15. People v. Smallwood, 277 IKS. 2d I*O (ct. Spec.
Sess., lrondequoit, Monroe Cty. 1967), holding
unconstitutional subdivision 6, section 381 of
Vehicle and Traffic Law.

I11. Opinions of States Attorneys - General

1. Opinion of Attorney - General of New Mexico, No. 69-IL
Feb. 25, 1969. In response to an Attorney for the
New Mexico legislative Counsel, the opinion notes cases
contra position taken in No. 66-15 but states "we are
unwilling to completely abandon our past position.

2. Opinion of Attorney - General of Oklahoma
No. 68-267, December 31, 1%fc that 470. S. Supp.-
1967, 8§ UO-105(b), is unconstitutional.

3. Opinion of Attorney - General of New Mexico,
No. 66-15, Feb. 1, 1966~ Proposed city
ordinance unconstitutional as to citizens over 18 .

IV. Law Review Notes and Articles

V
1. Constitutional, taw - Validity of Safety Helmet Requirements,
7T W.Va. L. Rev. 191 TI959"'T

2. Constitutional Taw - Police Power - Motorcycle Crash Helmet
Laws! Relation to Public We fare, 19S9 Wise. L. Rev. *320
(1960).

3. Constitutionality of Mandatory Motorcycle Helmet Legislation.
73 Dick. L. Rev. 100 (1969)7



Constitutional Taw - Duo Process - Statute Requiring Moter-
cyelist to Weir Crash Helmet is Unconstitutional, (AnericarT
Motorcycle Asr-"n. v. Davids), b2 Harv. L. Rev. L69 (19%:5).






QUESTION PRESENTED

VJnethcr a State requirement that any person ridin” upon or operating
-amotorcycle on the streets or highways of"the State shall vear
upon his head a protective head device of a type approved by the
State is unconstitutional under the Fourteenth Amendment.

v . = BACKGROUND
Twenty-three U.S.C. 8§ UC2(a) (P.L. 89-50H, the Highvray .Safety Act of
1966) *equires each State to have a highvray safety program approved
.w the Secretary of Transportation and In accordance with -uniform
estandards promulgated by him.

Highway Safety Program Standard U.U.3 released by the Secretary a-
June’26, 1967, and entitled Motorcycle Safety, (23 C.F.E. Part 20L)
requires each State to have a motorcycle safety program providing
*as a minimum, inter alia, that when a motorcycle is being operated
on streets and~fghv:ays7 each motorcycle operator and passenger *
shall wear an approved safety helmet. Latest available information
indicates that as of November 1, 1970, ~2.States and the District
of Columbia had enacted motorcycle protective headgear statutes
("'headgear legislation” hereafter) of this type providing criminal
penalties upon violation. Additionally an unknown number of cities
may have enacted similar municipal ordinances.

As of November 1, 1970, there have been decisions in response to 18
known separate court challenges of State and municipal headgear
legislation. In 38 instances legislation has been upheld, and iIn

10 it has been declared unconstitutional. V  Headgear legislation
has been upheld 20 times by Supreme or highest Courts £/ in 19 States
(Arkansas, Minnesota, ldaho, Kentucky, Oklahoma, Hawaii, Colorado,
Vermont, Missouri (twice), Florida, Texas, Washington, Oregon,

North Carolina, Rhode Island, Massachusetts, Louisiana, North Dakota,
and Visconsin), 12 appellate courts (three in It\i York, two in <

New Jersey, and one each in Utah, Pennsylvania. Texas, Maryland, Ohio,
Washington, and Connecticut), and 7 trial courts (two each in
Pennsylvania, Kansas and New York, and or,5 in South Dakota). Headgear
legislation has declared unconstitutional by 1 State Supreme
Court (1llinois), 2 appellate courts (Arir.cna and Michigan), and 7
trial courts (two each in New York arid Ohio, and one each in Florida,
Missouri, and Michigan).

1] This figure is computed cn the basis of the last known decision
in each case. Such decision, of course, may represent an
-appellate reversal, or be subject to reversal on appeal.

2/ In addition, the Supreme Court of Ohio has refused to consider
an appeal from a decision upholding constitutionally of State

legislation.
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MOTORCYCLE PROACTIVE HEADGEAR STATUTES.

m. A typical statute requiring use of protective headgear by

-.motorcycle operators and/or passengers might reati:

Ho person shall ride upcn or operate a motorcycle on
e the streets or hifhv;ays of this State (city) without
mvearing upon his head a protective head device (crash
helmet, safety headgeai*-, protective helmet) of a type
approved by the Director of Public Safety (Commissioner,
City Council Department of Health), i1/

Hie following k2 States and the District of Columbia have

enacted statutes of this type: e oo ~«
Alabama Louisiana : Ohio
Alaska Maine)» Oklahoma
"Arkansas Maryland -~ Oregon
Colorado Mas sacbusctts Pennsylvania
Connecticut Minnesota Rhode Island
"Delaware Missouri”’ South Carolina
Florida Ilebraska South Dakota
Georgia North Dakota
Kentucky

. which reads: . *
A motorcycle and a motor driven cycle
- . = shall he equipped with, and carry when it
-is being ope-ated, a number of crash helmets
- equal to the number of drivers and passen-
.gers carried during operation. Helmets shall
be approved by the department of State
police. The dcportm:r.t shall promulgate «
rules for theimplementation of this section
.In accordance with theprovisions of [here
efollows a lengthy citation]

Cu

if The legislature of Michigan, 1In response to a decision of the Court
of Appeals April 30, 1968, holding its protective headgear
statuteunconstitutional, enacted a new statuteof June 12, 1968,



Washington

* % . . * *e . e <\{isconsin

The factual situations in the casus are virtually identical; the operator
.0f a motorcycle was apprehended while operating®™ a motorcycle upon the public
. streets without wearing on his head a protective head device as required»
e e by law. .. - .

The Utah statute, however, does not require cycle riders to
wear-protective headgear while-traveling on streets zoned
below 35 miles per hour.



® Courts and Cases

The following is a listing and citation of motorcycle protective-
headgear legislation opinions known as of llovemher 1, 1970.

I. United States Supreme Court

Py kS
1. Krafft v. Hew York, 90 £. Ct. 193 (1979)» certiorari denied.

2. Bisenius v. Karns, 8? S. Ct! 2033 (1969), .appeal
dismissed ""for want of asubstantial federal guestion.

3. Krerhardt v. City of New Orleans,89 S. Ct. 1775 (1969):
certiorari denied.
"o Kassaohnscttr, v. Howie, 89 S. Ct. (1963), certiorari
denied. -
1. State

A. Supreme o™Highest Courts
1. “Penney v. City of Worth Pibtlo Hock, 16 S.V7. 2d 132

'Ct'Arbm>970), uyr.al.ding Ark. Stat. Ann. 8 75-1707?
[Supp- 1969F

2. State y. Edwards, 177N.V7. 2d bo (S. Ct. Minn. 1970),
upholding Minn. Stat. 3.69-97", suM. (D-« /

State v. Cushmart, 753. S.U. 2d 17 (S. Ct. Mo. 1970),
upholding § 3J1-010 F..S. Mo.

* pb. State v, Albertson! U70 P. 2d 3CO (S. Ct. Ildaho .1970),

upholding 1.C. ffT9~763A and reversing DIst. Ct. which had
reversed Cty. Cte

5. Commonwealth .v. Coffman, ”~53 SVi. 2d 759 (Ky. Ct. of

Appeals, P, , ), upholding KES 189.285 and reversing
Jpfrfcrson CC t .

6. ElNliott v. Oklahoma Citv, U71 p. 2d 9UU (Ct. of Crin. Appeal:
1970), upholdIng Okla. City Ora. 12,071.

7. fTtatc v. Lee, L65 P. 2d 573 (S. Ct. Hawaii 1970), upholding
KAS 5 28M01(1) (A)-
51 People v. Ball, P.-2d (5. Ct. Colo. 1970), uphold!\

\ CRS 17*?f 1?-3-159 and rever: in? Coloradj Voterc7?1"
Ass"n. v. Love, Horan (Denver Cty. Cu. 1y™NJ)-



10. State v. Dirrah, UL6 SW. 2d 775 (S. Ct. Mo. 1979), upholding
001.010 R.5. Mo. and reversing 1968 decision of Sedalia
Muni Ct.

» L

11. State v. Fitel, 227 So. 2d K89 (S. Ct. Fla. 1969) reversing
11 nioJirjs - Magistrate Cts., Palm Beach Cases Kos.
68M-7013/1", 68M-723k (968) and upholding F. S. 317.931*

1?. State v. Laitinen, P. 2d 79 (S. Ct. Wash. 1969)3 holding
constitutional RY/7 76.37*530(3)"

13. State v. Fetterly, U56 P..2d 996 (S. Ct. Oreg. 1969)3
eholding constitutional O.R.S. ~83.7M3(1).-

:\h. People v. Fries, 250 N.E. 2d 19 (S. Ct. 111., 1969)*
holding unconstitutional 111. Rev. Stat. 3-967. ch.
971/2 Par. 189c(a)-

* o K*

«15. State v. Anderson, 3.66 S.F.. 2d L9 (S. Ct. N.C. 1969)3
a?iiraingTc™ L. 2d L8 (1968) reversing decision-of
Superior Ct., Guilford Cty., and upholding G.S.
20-1%0 .2 (b),

16 . Bisonjus v. Karns, 36 N.W. 2d 377 (S. Ct. V/isc.,
y969), upholding § 3*Y7=*3> (1) and ( 2 Stats., 1967»
Appeal disr.iirsod, 89 S. Ct. 2033 (1969)* -

17. State v. Odegnnrd, 165 N.W. 2d 677 (S. Ct., N.D., 1969)3
Typholding~N7D.C .C . § 39-21-*i8.

*18. B:. Parte "Smith, LIl S.U. 2d 5++ (1969)3 upholding Art.
SYOlc-0 7.A.C.S.f Texas. -

19. Evarhardt v. City of flew Orleans, 217 £0. 2d hOO (S. Ct.

1 Z” 19xci]™ reversing 20d So. 2d *r.o (Lu* App. 1963),
upholding city ordinance which is similar to state statute,

R.E. 32:190. Cert, denied 89 S. Ct. 1775 (1969)*

20. Massachusetts 7 . Howie, 238 N.E. 2d 373 (S. Jud. Ct.
Masn., 1905y7 Merrmorandum decision upholding Massachusetts
stat'ute. Cert, denied*89 S. Ct. *185 (1963). f

21. State ex rel Colvin v. Lombardi, 2hl A. 2d 625 (S. Ct.
R. 1" 19b"r,"jpholding G. L> 1956, 8 31-10.

1. State v. Acker (Utah D. Ct. 1970), upholding Utah stat.



Ccftnonwealth v. Arnold, (Pa. Super.-Ct. 1969), upholding P.L
58, section 625.1 asTlunended, and reversing Clearfield Cty.
Ct. (1909) decision.

people 'V. Krafft, {Onondaga Cty, Ct. 19&9)-> upholding sub-
division 6, section 33]. of Vehicle and Traffic- Lav; cert.
denied, 90 S. Ct. 193 (969). \

People v. Thoreson, (Maricopa Cty. Ct. 19&9), holding
Arizona law unconstitutional. *

N

r .
State v. Craig, (Ct. of Appeals, Seneca Cty., Ohio, 1909),
v.pho.fding 3 "~11*53 Revised Code. S. Ct. of Ohio dismissed
notion®"to certify record (969).

State v. Krammes, 2p2 A. 2d 223 (1979)> upholding IT.J.S.A".
39:3-76.7".

. #
State v. Myers, (Balto. Cty. Ct. 1969), affirming 1963 dccis
of Magistrate®*Ct. upholding Md. headgear and goggle
-legislation.

State v. Burzychi, 37 Law Vec!: 2hh>3, Conn. Cir. Ct. App.
Iiv. (19677Pile*Mo. MV 10-63528 A? upholding Conn. Gen.
StAt. 8§ ¥ 289(c), petition for appeal tc S. Ct. Conn.
denied, 252 A. 2d 812 (1$59).

State v. Mele, 2hy"A. 2d 176 (19-3), upholding N.J.S.A.
39=3-76.7".

American Motorcycle Association and Famum v. Davids and
NateTcdiccTrTTt Ti.V;. 2d . Ct. of Appeals, 19to0),
reversing J967 decision of Circuit Ct., Ingre.n Cty., and
holding unconstitutional PA 199> ho. 300, 8§ 6581(d) as
added by PA 1966, No. 207 (CL IS&3 § 257, 658(d)).-

People v. Carjrichaeld 7”83 N.Y.S. 2d 931 (1968), reversing
279 H.Y.S. 2d 272 (1967) and upholding subdivision 6,
section 381, of Vehicle and Traffic lav;. t

State v. Zektr.er, Sun. Ct.. King Cty. No. U7101 (Lash. 1967)
upholding Ch. 232, Sec. b Subd. 3, Laws of 1967,”Mand rcversi
City of Seattle v. Zektr.er, Seattle Mun. Ct. (967)*

People v. Schmidt, 283 N.Y.S. 2d 290 (Cty. Ct., Kric Cty. "™
1967), upholding subdivision 6, section 331 of Vehicle ard
Traffic Law. Aopeal dismissed 295 N.Y.S. 2d 930 (I>ro).



>

Trial Courts -tV HE

1. State 'r. Scblegel, (Mun. Ct. City of Toledo, Ohio 1970),.

holding unconstitutional 8§ L5H.53 Revised Code. N
2. State v. Betts (Mun. Ct. City of Franklin, Ohio, 1969)> holding
unconstitutional 8§ US3JL.53 Revised. Code. > * m
\Y/ * *t

3. Shene:.nn v. Commonvrealfﬁ, (fé-uphin Cty. Ct. Pa. 1909)i
uphoXafhg P.L. 5S, sectfon o02p .1 as amended.

it. Commonvrealih V. Moltcr,” (Delaware Cty. Ct. Pa. 19&9) >
10’ "TA. u {~upholding P.L. 58, Section 625.1 as amended.

5. City of V;ichita v. White, Cases Nos. MC 150-151, (D. Ct.
Sedgwick Cty7T909)7"upholding city ordinance; on appeal
Kansas Supreme Ct. (Case Ho. H5676). - M L

6. S.D. Motorcycle Dealers Ass"n and Haight v. Parker,

A\ S.J3)."Cir. Co. T9c0"),~"up?i3lalrr"ShiTti"oh 4 of"~Hapter
« 215 of the 1967 Session Lavs.

7 . State v. Bachs, (Martin Cty. Ct., Fla. 1968), holding
uneohstituticval F.S. 317-981. -

8. People v. Ncwhouse, 287 H.Y.S. 2d 713 (City Ct. of
Ithaca, H.Y. 1960J, upholding subdivision 6, section
381 of Vehicle and Traffic Law. - e <

9. People v. Daugherty, (West Plains Mun. Ct. 1968) holding
Missouri Llav; Unconstitutional. * .

«10. People v."Wattle, (Buffalo City Ct. 19&7), holding
unconstitutional subdivision 6, section 381 of Vehicle
e and Traffic Law. 1 - -

11. <Tity of Hutchinson v. Silvey, Case No. CR 8031 (@. Ct. Reno
Cty., Kansas 1907%F, upholding city ordinance.

12. Peopled. Bielr.eyer 282 N.Y.S. 2d 797 (3uffalo City Ct.
1967) upholdir.g suodivision 6,#section 381 of Vehicle and
Traffic lav;. N

13. State v._.Hir.can, No. UnhS35 (Wayne Cty. 19°7)
Hold~ng Michigan statute unconstitutional.

IH. People v7 Smallwood, 277 N.Y.S. 2d L29 (ct. Spec. Sess.,
Irondequoit, Monroe Cty. 1967), holding unconstitutional
«subdivision 6, section 2-1 of Vehicle and Traffic Lev:.
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Oninions of States Attorneys - General . V " e

1. Opinion of Attorney - General of New Mexico, No. 69-1"
Feb. ‘'eJj, 1909* In response to an Attorney for the New Mexico
legislative Counsel, ths opdxdon notes cases contra nosition taken
in No. 66-15 out states 'we are unwilling t> completely abandon
our past position-"*

2. Opinion of Attorney - General of Oklahor}l-a -
No/~Eu-2bY'*, December 31) 1963, that V/O. S. Supp.-
1967, 8.L0-105(b), i1s unconstitutional. ‘ -

3. “Opinion of Attorney - General. .of New Mexico,

No. 66-15, Feb. 1, lybo. Proposed city
Zs ordinance unconstitutional as to citizens over 18.

Lav; Review Notes and Articles

1 .- Constitutional lev; - Validity of Safety Feinet Recurrements,
71 W.Va. L. Rev. 191 (1969)-

2, Constitutional Taw - Police power - Motorcycle Crash Kclnet
= laws "Relateon to Public Welfare, 1969 Wise. L. Kov. 320

)5
3. Note, 37 U. M&. K.C. L. Rev. 385 (1979). -

U. Constitutionality of Mandatory Motorcycle Helnet Legislation,
73 Dick. LT’Rev. 100 (ljcoji Ve /

%
*

5. Constitutional Law " Poe Process - Statute Requiring Motor-
cyclist to Zear Crash Helmet is Unccnsuiuutior.al, (Avencan

> . Motorcycle Ass [n. v. Davids), olfkarv. L. Rev. 769 "(1966)-
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