


[The excerpt from an article on Judicial Consent to Marry
appearing below was taken from the December 1969 Issue of the Family
Law Quarterly, a law periodical published by the American Bar Association.!
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Judicial Consent to Marry — 
Its Complex Demands t
WARREN W. WEISS*
Supervising Conciliation Counselor

HENRY B. COLLADA**
. Conciliation Counselor

The Conciliation Court of the Superior Court of 
Santa Clara County, California

A s early as 1926 , social scientists were concluding that the risk 
o f  failure in marriages involving parties under age twenty was 
appreciably higher than those involving more mature partners.1 
~ I iT l9 5 3 l Professor William <3 . Monahan o f the University o f  

Iowa published the results o f an extensive investigation into 
the 52,722 marriages and the 3,040 divorces occurring in Iowa 
between 1945 and 1947.* His study revealed that 8.4% o f the 
marriages under consideration involved males below age 
twenty and 33.3% involved females below twenty. In com ­
parison, however, 15.1% o f the divorces involved husbands 
under twenty and 50.9% o f  the divorces involved wives under 
twenty. Furthermore, Monahan found that where both parties

•  A .B. 1955. M A. 1956. San Jose  Slute College.
•*  A.B. 1958. N ew  Y ork U niv .; M .S U. 1966. Univ. o f  Calif, a t Berkeley, 
t The au th o rs  arc  indebted  to  M r. D avid S. M urray, B .S.C. 1965. J .D . 1969, 

U niversity  o f  Santa C lara , for research  assistance in the preparation  o f  this paper.
1. H art and Shields, H a p p in m  In R ela tion  to A g e  a t M arriage, 12 J. S oc . 

H v o trn c  403  (1926). repo tted  (hat “ M arriage in which e ither pa rty  is 19 o r younger 
ore  from  10 to  100 tim es risky as u c  m arriages a', the ideal (24 to 29) a t ' . "

2. M onahan, D o rs A g e  a t M arriage M a tte r  In D ivorce?  32 S o c ia l  F o r c e i  18 
(1953).
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w ere  sixteen years or under tin: d ivorce rate  rose  to four t i m e s  

tha t  experienced  by partner?, wed at the m ean  age, that is 
w here  the groom  was twenty-five and  the bride twenty-two. 
TK esc  statistics dramatically illustrate the d isp roportiona te  rep­
resentation  o f  youthful marriage in d ivorce  actions.

M ore  recent studies corroborate  the  earlier  findings. In the 
first half o f  the p resen t decade, the highest d ivorce rate  in­
volves parties married betw een  the ages  o f  fifteen and nineteen. 
T he  incidence o f  d ivorce appears  two to th ree  times higher 
am ong couples m arried in their teens than  am ong  those m arried
at la ter  ages.3 _    -

I f  we accept the seemingly inescapable  prem ise  that youthful 
marriages arc particularly  susceptible to d ivorce we m ust con­
clude that the s ta te 's  interest in fostering the stability and 
pc i.nanencc  o f  a marriage is m ore than  casually  th rea tened  by 
the youthful marriage.

T h is  being the case, it is not surprising that m any s la tes  have 
exercised their regulatory pow er over  marriage with m ore  pro- 
clivity in situations where m inors a rc  involved. M ost s tates
condition the issuance of a marriage license to m inors on the 
written consent o f  them parents . If the m inor is more than  two 
years  below majority, many sta tes  require that a m em ber o f  the 
local judiciary  give his approval to the proposed  marriage. The
latter procedure is normally referred to as requiring “ judicial 
c o n sen t"  to the marriage. , -________ ________

In considering the com plex factors that must be dealt with in 
trying to determ ine w hether  a p roposed  m arriage has the a ttr ib ­
u tes o f  success or failure, it becom es appa ren t  that a judge, 
sitting alone, is not equipped to do a com plete  and effective 
job. If  state legislatures are sincerely concerned  about s tem ­
ming the ill-fated tide o f  the youthful marriage, they should 
seriously consider  the Rhode Island plan which p rovides  that a 
petitioner seeking judicial consent must make his application to

3. J. l.ANDIS A M I  M. 1 ANMIS, PlIISIINAI A d j u s i m i . n i ,  M a r p . i a g i  ani> F a m ii .y  
I IviNil | 5 |  ( ttli til. |96(>n see also, IIcaltli. I ilik:ilnui aiul Welfare l inli.n tois. Trends 
in Divincc and Family Disruption (mi;;. I Of. .1).
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the Juvenile  C ourt.  T h e  court is then requ ireJ  by s ta tu te4 to 
request from the Social Welfare D epartm ent a con plctc in­
vestigation o f  and a report upon the advisability o f  the m ar­
riage. Subsequently , a hearing is held at which time the report 
and o ther  evidence is heard. U pon a consideration o f  all the 
evidence, the judge will determ ine w hether  to grant or deny 
consent. A well-rounded staff o f social w orkers  and family 
counselors  is placed at the judge 's  disposal. T h e  court  is there­
by transform ed from a ra the r  ineffective team o f  one, forced to 
grant or deny  consen t on the basis o f  a highly subjective 
reaction, into a highly skilled decision making m echanism fully 
equipped to do a professional job.

A lthough Rhode Island is the only state that has  codified 
such procedures, som e states have enacted enabling statutes 
w hereby  their individual county  courts  can develop similar 
p rogram s utilizing coun ty  social agencies if they desire. Cali­
fornia, for exam ple, has given its counties such pow er and one 
county  in particular, Santa  C lara  C ounty , has developed a very 
practical and effective plan to aid the judge in his decision to 
grant or deny  consent.

The Santa C lara County Plan

Because no criteria a re  set forth under California law, p resum ­
ably if one judge refused to give his consent to an underage 
marriage, ano ther  and  m ore liberal judge could be sought by 
the couple. In 1966 the nineteen judges of the Superior Court 
o f  Santa C lara C oun ty  established one departm ent as a Family 
C ourt  in 1966. By creating a Family C ourt,  the policy making 
for consent was allocated to the Family C ourt Judge. Th is  
eliminated the ex parte applications to any judge. While this 
was an im provem ent, the Family Court Judge felt that  he was 
not com peten t to a lone determ ine the future success o f  such 
marriages. Knowing that most teen age marriages fail and that 
those which take place  when the girl is pregnant often arc more

A. St I. I .msoflM. 5 15-MI (1056).
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ill-fated than any o thers , the Judge felt the need Tor appropria te  
professional help. M any s ta tes  which allow and encourage  jndi- 
cial consent on the hasis o f  pregnancy '1 fail to consider  the 
effects o f  such a marriage. M erely giving the child a name may 
solve one  problem , but socially and emotionally  it gives rise to 
m any o thers , not the least o f  whieli is the misery o f  marital 
failure with multiple children, the need for public assis tance 
and  the emotional desiruction generated  and pe rpe tuated  by 
the parties on all concerned .

Note: Underscoring added.



MEMORANDUM

Date: February 3, 1971

Subject: Recommended
Changes in Alaska 
Marriage Code

Enclosed with this memorandum is a draft of a proposed change in the 
Alaska Marriage Code, Title 25, Alaska Statutes.

Our purpose in recommending the change was formed from the alarming 
incidence of divorce occurring amongst teenage couples who enter into 
marriages.

Divorce amongst couples who marry while teenagers (under 21 years of 
age) occurs with far greater frequency than those amongst couples who 
marry between 21 and 2X. There is an even greater Increase in divorce 
amongst couples who marry under 18 years of age, and where the marriage 
occurred at 16 or under, the failures are four times greater then in cases 
where the couples were between 21 and 25.

Many states have provided judicial consent to marry, especially where 
premarital counseling by professional marriage counselors in court settings, 
or welfare agency investigation is available, and where recommendations 
as to the advisability of consenting to teenage marriages may be made to 
and considered by the court prior to judicial consent.

It has been the personal experience of this writer, after three years 
on the bench of the Family Court, that marriages contracted by high school 
students invariably fail. The parties appear in the divorce court for 
dissolution of marriages contracted while in high school, and unfortunately, 
in many cases, the children bom to such marriages, and the mothers, end 
up on welfare rolls at a cost of several hundred dollars per month per family.

We have caused to be copied, for the benefit of your committee and 
other legislators, some excerpts from an article published in the Family 
Law Quarterly, a law periodical published by the American Bar Association, 
furnishing statistical data as to the frequency of divorce in the age 
groups mentioned and containing also other persuasive material supporting 
judicial consent to teenage marriage, which I hope will be read by all 
persons, and particularly the legislators who are concerned with the 
Increase in divorce. It is not only the failure of the marriage that is

TO: Senator Robert H. Ziegler, Sr.
Chairman, Senate Judiciary Committee 

Representative William J. Moran
Chairman, House Judiciary Committee 

All Legislators
Chief Justice of Alaska Supreme Court 
Administrative Director of Courts 
Judges of the Superior Court

FROM: Harold J. Butcher
Superlor Court Judge
Family Court Division/ /  /
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a cause of public concern, but it is the children born to such marriages 
who end up on welfare, that causes even greater concern. When teenage 
marriages occur, there is rarely present the financial responsibility 
essential to a successful marriage. Married teenagers have not had an 
opportunity to complete educational goals looking toward future financial 
responsibility, and such young couples, in appreciable numbers, handicapped 
by unsurmountable marriage problems and children, never attain either future 
financial responsibility or worthwhile career goals. The possibilities of 
a marriage surviving without a solid flranclal base and a h'gh degree of 
responsibility is Indeed remote.

Our marriage code, as it presently stands, permits males under 21 
and over 18, and females under 18 and over 16, to marry with parental 
consent, however, if one or both such persons seek to marry and have 
no parents or other person capable of consent, the decision as to whether 
to waive consent and permit the marriage is left to the disc-etion of a 
marriage clerk in the Vital Statistics section who, in our opinion, has 
not the competency or special training to make far-reaching decisions as 
to whether or not a proposed marriage would be in the best interest of 
the teenage applicants, or of society. The present statute permits males 
under 18 and over 16 and females under 16 to marry if they have parental 
consent, Hut only if the female is pregnant and a certificate of a compe­
tent physician is presented to the licensing officer certifying to such 
pregnancy.

In our opinion, this particular provision of the law, i.e. that the 
female under 16 must be pregnant, is often an invitation to parents and 
the couples, themselves, to arrange marriages where pregnancy occurs, 
when the fact of pregnancy is, perhaps the least reason why a girl under 
16 should marry, considering our rather broad and liberal statutes with 
respect to legitimacy.

Where the pregnancy prompted marriage occurs for the sake of the 
child's legitimacy, the couples may stay together for a few years, and 
nature being what it is, additional children may be bom, adding sub­
stantially to the problem. Such marriages seem doomed from the beginning.

The article from the Family Law Quarterly attached hereto will show 
that pregnancy as a reason for marriage generally Increases the haznrds 
and does not contribute to a life-long union.

The present pregnancy requirement has other basic defects. As it
now stands, for instance, if the pregnant condition is deemed a ground
for marriage, it fails to provide for the girl who, while not pregnant
at the time of che application, has just been pregnant and hi.3 recently 
given birth to a child whom the other applicant has fathered. The marriage
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In the last case would seem as justifiable, if any marriage of that 
kind is justifiable, as in the case of a present pregnancy.

The proposals made in the attached draft will eliminate altogether 
the pregnancy feature of the law as a reason to marry, and put teenage 
marriage, i.e. males under 18 years of age and females under 16, under 
the authority of the Superior Court where either through a Court attached 
marriage counselor or a family counselor from the Welfare Division there 
could be a premarital study made with, perhaps, recommendations to the 
Court as to the chances for marriage success if a teenage marriage is to 
be permitted. In the absence of such premarital counseling, the Court, 
upon a proper showing, could make a far more intelligent decision as to 
whether a marriage should or should not occur, than the procedure now 
in effect.

Since dictating the foregoing, I had occasion to talk by long distance 
telephone with Warren W. Weiss, co-author of the Family Law Quarterly 
article, and he advised me that a majority of the states have statutes 
providing for judicial consent to marriages where the male is under 18 
and the female under 16. He further advised me that the California Legislature, 
in 1970, amended the California judicial consent law to cover all teenage 
marriages where the applicants were under the age of 18 years. This amend­
ment was prompted by the simple proposition that teenage persona, male and 
female, are not equipped from the point of view of maturity or economics 
to make the adjustments necessary to a permanent and harmonious marriage.

I had used the California Statute, as it stood prior to 1970, as a 
model for the proposed amendment to the Alaska Marriage Code, thus in the 
amendment we propose, Judicial consent is required for the male under 18 
and the female under 16, patterned aft'r the former California law, and 
it now appears, as a result of the California experience with marriage and 
divorce in that age group, that that State has seen fit to provide judicial 
consent for all marriages where the partien are under 18 years. The Alaska 
Legislature might, therefore, consider changing the Alaska law to correapond 
with the 1970 California amendment covering the age group under 18 years 
and not make a differentiation, age-wise, between male and female.

Bvb
attach 2

cc. Board of Governors 
Judicial Council 
Alaska Bar Association

Anchorage Bar Association 
Fairbanks Bar Association 
Juneau Bar Association
Ketchikan Bar Association
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MEMORANDUM

Date: February 3, 1971

Subject: Reconmondcd ' 
Changes in Alaska 
Marriage Code

Enclosed with this memorandum in a draft of a proponed change in the 
Alaska Marriage Code, Title 25, Alaska Statutes.

Our purpose in recommending the change was formed from the alarming 
incidence of divorce occurring amongst teenage couples who enter into 
marriages.

Divorce amongst couples who marry while teenagers (under 21 years of 
age) occurs with far greater frequency than those among3t couples who 
marry between 21 and 25. There io an even greater increace in divorce 
amongst ccuples who marry under 13 ycara of age, and where the marriage 
occurred at 16 or under, the failures are four times greater than in cases 
where the couples were between 21 and 25.

Many states have provided judicial consent to marry, especially where 
premarital counseling by professional marriage counselors in court settings, 
or welfare agency investigation la available, and where recommendations 
as to the advisability of conaenting to-teenage marriages may bo made to 
and considered by the court prior to judicial consent.

It has been the personal experience of this writer, after three years 
on the bench of the Family Court, that marriages contracted by high school 
students invariably fail. The parties appear in the divorce court for 
dissolution of marringco contracted while in high school, and unfortunately, 
in many cases, the children born to ouch marriages, and the mothers, end 
up on welfare rollo at a cost of several hundred dollars per month per family.

We have caused to bo copied, for the benefit of your committee and 
other legislators, some excerpts from an article published in the Family;
Law Quarterly. a law periodical published by the American*B"a’r Association, 
furnishing staciatical data as to the frequency of divorce in the age 
groups mentioned and containing also other pcrsunrive material supporting 
judicial consent to teenage marriage, which I hopt will be read by all 
persons, and particularly the legislators who are concerned with the 
increase in divorce. It is not only the failure of the marriage that is

TO: Senator Robert B. Ziegler, Sr.
Chairman, Senate Judiciary Committee 

Representative William J. Moron
Chairman, llouqe Judiciary Committee 

All Legislators
Chief Justice of Alaska Supreme Court 
Administrative Director of Courts 
Judges of the Superior Court

FROM: Harold J. Butcher
Superior Court Judge 
Family Court Division
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a cause of public concern, but It In the children born to r.uch marriages 
whc end up on welfare, that cmtoca even greater concern. When teenage 
marriages occur, there in rarely present the financial responsibility 
essential to a successful marriage. Married tccnagcro have not had an 
opportunity to complete* educational goals looking toward future financial 
responsibility, and such young couples, in appreciable numbers, handicapped 
by unsurmountnble marriage problems and children, never attain either future 
financial responsibility or worthwhile career goals. The possibilities of 
n marriage surviving without a solid financial baoc and a high degree of 
responsibility is indeed remote.

Our marriage code, as it presently stands, per its males under 21 
and over 18, and females under 1C and over 16, to marry with parental 
consent, however, if one or both such persons seek to marry and have 
no parents or other person capable of consent, the decision aa to whether 
to waive consent and permit tho marriage ic left to the discretion of . 
marriage clerk in the Vital Statistics section who, in our opinion, has 
not the competency or special training to make far-reaching decisions as 
to whether or not a proposed marriage would be in the best interest of 
the teenage applicants, or of society. The present statute permits males 
under 13 and over 16 and females under 16 to marry if they have parental 
consent, but only if the female is pregnant and a certificate of a compe­
tent physician is presented to the licensing officer certifying to such 
pregnancy.

In our opinion, this particular provision of the law, i.e. that the 
female under 16 must be pregnant, is often an invitation to parents and 
the couples, themselves, to arrange marriages where pregnancy occurs, 
when the fact of pregnancy Is, perhaps the least reason why a girl under 
16 should marry, considering our rather broad and liberal statutes with 
respect to legitimacy.

Where the pregnancy prompted marriage occurs for the sake of the 
child's legitimacy, the coupler, may stay together for a few years, and 
nature being what it is, additional children may be bom, adding sub­
stantially to the problem. Such marriages seem doomed from the beginning.

The article from the Family Law Quarterly attached hereto will show 
that pregnancy as a reason for marriage generally increases the haznrds 
and does not contribute to a life-long union.

The present pregnancy requirement has other basic defects. As it
now stands, for instance, if the pregnant condition is deemed a ground
for marriage,, it foils to provide for the girl who, while not pregnant
at the time of the application, has just been prcRnnnt and has recently 
given birth to a child whom the other applicant has fathered. The marriage
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In the last ease would seem n6 Justifiable, If nny marriage of that 
kind Is Justifiable, n6 In the ease of n present pregnancy.

The proposals made In the attached draft will eliminate altogether 
the pregnancy feature of the law as a reason to marry, and put teenage 
marriage, I.e. males under 18 years of age and females under 16, under 
the authority of the Superior Court where either through a Crart attached 
marriage counselor or a family counselor from the Welfare Division there 
could be a premarital study made with, perhaps, recommendations to the 
Court as to the chances for marriage success If a teenage marriage Is to 
be permitted. In the absence of such premarital counseling, the Court, 
upon a proper showing, could make a far more Intelligent declolon S3 to 
whether a marriage should or should not occur, than the procedure now 
in effect.

Since dictating the foregoing, I had occasion to talk by long distance 
telephone with Warren W. \ lc L ss , co-author of the Family Law Quarterly 
article, and he advised me that a majority of the otatcs have atututes 
providing for Judicial consent to marrlagcn where the male is under 13 
and the female under 16. He further ndvined me that the California Legislature, 
in 1970, amended the California Judicial consent law to cover all teenage 
marriages where the applicants were under the age of 18 years. This amend­
ment was prompted by the cimple proposition that teenage persons, male and 
female, arc not equipped from the point of view of maturity or economics 
to make the adjustments neceaaary to a permanent and harmonlouc marriage.

I had used the California Statute, aa It stood prior to 1970, a3 a 
model for the proposed amendment to the Alaska Marriage Code, thus in the 
amendment we propose, Judicial consent Is required for the mnle under 18 
and the female under 16, pntti *ncd after the former California law, and 
it now appears, as a result of the California experience with marriage- and 
.divorce in that age group, that that State has 6rt.cn fit to provide judicial 
consent for all marriages where the parties arc under 18 years. The Alaska 
LegtsIntnre might, therefore, consider changing the Alaska lav to correspond 
with the 1970 California amendment covering the age group under 18 years 
and not make a differentiation, oge-wtne, between male and female.
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has been prepared by the staff of the Legislative Council in response 
to the request and at the direction of the sponsor. The staff has 
attempted to place it in proper legal and clerical form subject to any 
special limitations or instructions of the sponsor. Member requests 
are kept confidential by the staff and any announcement of Intent to 
have a document drafted or Introduced remains the prerogative and 
responsibility of the sponsoring member in dealing with colleagues 
and other persons. The Council or its staff may not endorse or com­
ment on policy matters involved in a bill or resolution. The substance 
and merits of a bill or resolution are the responsibility of the sponsor.

Delivered to sponsor: c\. / • r - Z z
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The Honorable Harold J. Butcher 
Superior Court Judge 
9^1 West Fourth Avenue 
Anchorage, Alaska 99501
Dear Judge:

I enclose a copy of a house bill which I propose to 
Introduce pursuant to your recent request.

Please review the text and advise me whether it la 
acceptable and meets your requirements.

Best personal wishes

Sincerely yours,

Representative William J. Moran

Enclosure
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