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ALASKA RETAIL ASSOCIATION, INC,
P.O. BOX 1727
ANCHORAGE, ALASKA

POSITION STATEMENT - NATIONAL CONSUMER ACT, H.B. 453

The Alaska Consumer Act, (H.B. 453 and S.B. 239) is modeled
after the National Consumer Act (NCA). The NCA was promulgated
by the National Consumer Law Center located at the Boston College
Law School 1in Brighten, Massachusetts. The NCA 1is reputed to be
the consumer movement ™"answer™ to the Uniform Consumer Credit Code
(UCCC), a statute drafted by the National Conference on Uniform
State Laws and under consideration by this same committee as H.B.
1774. The UCCC has been adopted in six states and has been introduced
in several other states, including Hawaii and, of course, Alaska.

The NCA has not been adopted by any state.

The Alaska Retail Association has already testified in support
of the UCCC (H.B. 174). We are here today to register our opposition
to the NCA (H.B." 453). Basically, we support the UCCC because we
feel that it is a balanced piece of legislation which gives due
cons ideralion to Llie interests of consumers and to the need for
regulation which will, not substantially impede the operations of
legitimate businesses. Furthermore, the remedies contained in the
UCCC would add significant consumer protection not found in existing
Alaska law. We oppose the* NCA (H.B. 453) because, in our view, it
fails to strike such a healthy balance and in fact, is extremely

unrealisrlc in some of its proposals to correct alleged abuses.



The NCA (H.3. 453) would set up an elaborate admlnlstiatlve
machinery with unprecedented powers to interfere 1in consumer
transactions of every conceivable nature regardless of their
significance. The NCA purports to cure every 1imaginable abuse
against consumers and totally ignores the needs of legitimate
business interests. The Alaska Retail Association certainly agrees
that consumer abuses should be stopped and that those responsible
should pay the penalty. However, the proposed Act simply would have
a regressive effect upon Alaska®"s economy by overburdening and
stilling legitimate business in this State. Moreover, considering
only its credit features, we believe that rather than encouraging
fair and economically sound consumer credit practices, the NCA
(H.B. 453) could well result in limiting the availability of
legitimate consumer credit in the State of Alaska.

At the outset, wo think it is important to recognize that the
UCCC (H.B. 174) and the NCA (H.B. 453) are considerably different
in their scope. Unlike the UCCC, which deals only with consumer
credit transactions, the NCA goes considerably beyond credit
transactions and would also regulate many other types of consumer
transactions, including cash sales. If enacted, the National
Consumer Act, would also bring about substantial changes in many
existing lews and, in fact, would substantially revise several
Alaska laws just enacted after consideration in great detail by
the 1970 Alaska Legislature. We believe that the UCCC 1is n more
reasonable and well-balanced approach to consumer credit transactions.
Presently existing federal and Alaskan Jlaws more effectively and
realistically cover the other areas which the NCA (H.B. 453) would

seek to change.



This statement does not: attempt to comment on each and every
section of the NCA (H.B. 453). There are, however, a few sections
of tiie Act on which we believe comment is appropriate to emphasize
its short-sightedness anJ unfair aspects.

CONTRACT CANCELLATION:

The Act distinguishes between "inside" and "outside'"™ consumer
approval transactions. An "inside" consumer approval transaction
means a sale made at the merchant®"s place, of business for which
the price is over $50, whether the sale is for cash or for credit.
An "outside" consumer approval transaction 1is a sale iIn any amount,
whether by cash or by credit, consummated outside of a merchant"s
place of business.

In both the "inside"™ and "outside"™ transaction, the sale
is not final until certain conditions are satisfied. If it is
an "outside"™ transaction, the consumer must send a notice, the
notice to he provided by the merchant, within three days after receipt
of the notice, stating that ho is affirming the transaction. It

the transaction 1is "inside," the consumer has three days to send a
notice to the seller cancelling the. transaction.

These provisions, we feel, are not in the best interests of
either the consumer or the merchant. We quest ion, for example,
whether consumers want to have a duty imposed on them of sending
an affirmation notice on every "outside" transaction, especially
in cases where the sale 1is for cash. This does not mean that we

are opposed to a three-dav "cooling off" period when the sale occurs

in the consumer®s home , 0ll the contrary, we support the provisions



of the UCCC which permit the consumer to send a cancellation
notice to the seller within three days of the purchase as good
protection to the consumer.

Under the provisions of the NCA (H.B. 453), there would no
doubt be many instances in which the consumer has no desire to
cancel the contract, but through simple oversight forgets to
send the affirmation notice to the seller. The seller, thinking
the consumer has cancelled the sale, sends someone to the consumer®s
home to pick up the goods. The consumer says it Is all a mistake,
that lie forgot to send the notice and that he really wants the
goods. But can the seller accept this explanation? Under other
provisions of the Act, the consumer cannot waive his rights. Thus,
even though he wants to affirm the contract, he cannot waive his
right to get back his money and return the purchased property.

No doubt the matter could be resolved by entering into a new contract,
but this seems to be a burden that is neither satisfactory to the
seller nor to the consumer. Surely It is not asking too much to
require a consumer to send a cancellation notice if he desires to
cancel the transaction. In this way consumers are protected and

the many problems that would result from the provisions of the Act
would bu avoidod .

liven more questionable is the righL of the consumer to cancel
"Inside" transactions. In this regard, one glaring defect of the
Act as it is presently drafted 1is the lack of any section dealing

with what happens when the consumer cancels an "inside" transaction.



There 1is a section which provides that if the "outside"™ transaction
is not affirmed, the seller must return the money received from
the consumer at his home and pick up the purchased property. There
is no similar provision dealing with the ™"inside"™ cancellation,
unless the Act is to be interpreted iIn such a wa; that the same
provision applies to both "inside"™ and ‘"outside"™ transactions. If
this Is true, it would, we feel, 1impose a rost unfair burden on
the seller. It would mean that even though the transaction resulted
from the consumer voluntarily going into the seller"s place of
business, the seller, upon cancellation, has a duty to seek out
the consumer at his residence, return his money, and pick up the
merchandise.

Perhaps even more important is the concept of allowing a
person to cancel an "inside" transaction. Why, for example,
should a person be able to buy an expensive dress at the seller”"s
store, use it for one day, and then cancel the sale? The fact
that the dress has been used would not seem to make any difference,
since there are no provisions that the property must he returned
in an unused or even satisfactory condition. Moreover, the seller
will not be able to sell the dress as a new Iltem again since the
Act (and the existing Alaska Consumer Protection Act) also has
provisions that make it unlawful to represent an item as new when
it is used or secondhand .

It is well known that most reputable merchants will accept
returned merchandise where it has not been used or damaged in
any way bv the customer. Hut, this Act would require the merchant

to accept any returned merchandise if the transaction is cancelled
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within three days, even if the merchandise has been used or
damaged by the con".umer.

The UCCC recognizes that-the consumer currently has a need
for a period of time within which to reflect and off-set the
higli pressure tactics of door to door salesmen. However, the
NCAls method of dealing with the problem is a classic illustration
of Its many "overhill" features for the purported benefit of
consumers. It is submitted that their method would substantially
nullify the certainty of business transactions in the State of
Alaska.

CREDITOR®"S REMKDIES :

Another major area in which the Act 1is unrealistic and unfair
to the merchant 1is that of creditor®"s remedies. The Ac"™ provides
that a consumer 1is not ir. default until he misses three successive
monthly payments. Moreover, if the seller has a security interest
in the property, the consumer may surrender the property to the
seller in full satisfaction of the obligation without regard to
the condition or current value of the property in relation to the
balance due. The seller 1is not entitled to any deficiency judgment
if the unpaid balance is under $2,000. The seller may not repossess
the property until after the three months have lapsed, and then
only tlirough a lengthy and costly court procedure.

The net effect of these provisions is that a person could
buy a colored television set, not make any payments for three months,
and then simply surrender the set to the seller In full satisfaction

of Dis obligation. The seller could not take any steps during that



three months to obtain the property and must accept the property at
the end of the three months, regardless of its condition. Moreover,
the seller would be stuck with a used television set, which as
previously indicated, could not be sold as a new item. Thus, the
merchant has lost both his profit from the sale and the set from

his 1inventory, while the consumer has had the use of the set for
three months free of charge. How much must the retailer raise his
prices to others to give the freeloader his color television? it

is hard to know, but certainly some considerable amount.
MISCELLANEOUS PROVISIONS:

The above sections are by no means exhaustive of the unfair
measures of this proposal. There are other provisions in the
Act which 1if enacted would greatly disrupt modern consumer trans-
actions.

The Act, Tfor example, places a maximum rate on consumer credit
transactions at 18% per annum. This rate while in conformity with
the present rate on retail installment revolving accounts, would
also be applicable to the small loan business. In setting this
rate, the Act completely ignores the specific needs of the small
loan industry and the rates that are required in order to allow the
less credit worthy a legitimate source of money.

Another problem with the Act 1is its fTailure to seek .exemption
fro., federal Truth 1in Lending as provided 1in Section 123 of the
Federal Consumer Credit Protection Act. This means that all consumer
credit transactions in Alaska would be subject to both Federal and
State regulations, a situation that is obviously more confusing and

complicated than if consumer credit transactions were regulated solely



It should also be pointed out that the Act goes well beyond
existing Alaska law regarding unfair and deceptive trade practices.
The 1970 Alaska Legislature devoted much time and effort to drafting
and enacting a law that effectively and justly governs unfair
trade practices. The Act would now displace this law with broader
and vaguer terms that by their very lack of precision can accomplish
little but to create problems of interpretation and, thus, of com-
pliance for the honest merchant. In short, Alaska already has
effective legislation dealing with deceptive and unfair trade
practices and this law should not be replaced with the provisions
in this Act.

A similar objection to the Act is the fact that it provides
as a remedy Tfor violation of the unfair and deceptive trade practices
section, as well a for other violations of the Act, the unlimited
private class action. Again, we would point out that ZLlie private
class action as a consumer remedy 1is one which was carefully con-
sidered by the 1970 Alaska Legislature. Recognizing that such actions
are often used to harass legitimate retailers without accomplishing
much toward eliminating the unconscionable practices of a small
percentage of businesses responsible for consumer abuses, the 1970
legislature wisely imposed reasonable restrictions on such actions.

The Act would also substantially revise the present law under
the Uniform Commercial Code in the area of warranties and representa-
tions. It is our TfTeeling that the UCC, a statute that has been
adopted by all but one of the 10 slates, 1is an adequate statute as
to the substance of consumer warranties. To the extent disclosure

and minimum standards might be thought necessary, the NCA (H.B. 413)



offers little help. The Federal Congress, after several years of
study appears on the verge of passing some such consumer warranty
bill. It should be a good deal better, and probably would pre-empt
some or all of any state effort.

Finally, we are also corcerned with the provisions of the Act
which relate to credit reporting agencies. The Act gojs well
beyond the requirements of the Federal Fair Credit Reporting Act,
which was implemented on April 25, 1971. A major difference is
that the Act would require that derogatory information be deleted
as obsolete after three years, while the Federal law sets the deletion
period at seven years. This means that Alaska reporting agencies
would be completely out of phase with the rest of the country.
Consumer reporting agencies, by their very nature, are involved in
interstate commerce and their contacts with agencies in other states
are quite Important. Should this Act be enacted, it would place
Alaska consumer reporting agencies in the untenable position of
reporting substandard information. This would affect the Alaska
consumers” ability to obtain credit from national Tfirms such as
major oil companies and national credit card companies.

In summary, the NCA (H.B. 453) Is not the type of legislation
that 1Is either necessary or proper for regulating consumer credit
and consumer protection. The philosophy underlying the Act seems to
be that 111 merchants are out to take advantage of the consumer,
while consumers are always honest and always pay their bills. In
fact, as we all know, neither side has a monopoly upon virtue.

There are admittedly some unscrupulous merchants, but it is equally



true that there are a number of consumers who are not always honest
and forthright in their commercial dealings. A law which purports

to govern the area of consumer credit and protection must recognize
the needs and problems of both the consumer and the merchant. The
NCA (H.B. 453) certainly does not recognize the needs of the merchant,

and it is questionable whether 1in the long run i’ recognizes the
needs of the average consumer since many of its provisions can only

result in increasing the cost of goods to the consumer.
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P.O. box m i
ANCHORAGE, ALASKA 99501

January 26, 1972

Honorable William Moran

Chairman

House Judiciary Committee

Alaska State House of Representatives
Juneau, Alaska 99801

Dear Mr. Moran:

Two acknowledged experts on the Uniform Consumer Credit Code
have agreed to testify before the joint hearing which has been scheduled
for Friday, January 28th. They are Mr. Richard Wheatley, former adminis-
trator of the Code in Oklahoma, and Mr. Neil Butler, Education Director
of the National Conference of Commissioners on Uniform State Laws.

Mr. Butler is also the former acting administrator of the Code in Colorado.
We know that these gentlemen will be able to supply your committees with a
great deal of valuable information on this comprehensive measure.

Subject to your approval, the Alaska Retail Association®s portion
of the testimony will be ordered in the following manner. Dean Ehrich -
TO make a very brief introductory statement: Fred Eastaugh, who is a com-
missioner from Alaska — To introduce Mr. Wheatley and Mr. Butler who will
provide the bulk of our testimony and who will be available for specific
questions by yourself and members of your committee.

We wish to thank you for this opportunity to comment on what we
feel to be the best proposal ever drafted in the area of consumer credit.

Passage would be of groat benefit to all Alaskans.

Sincerely,

Dean Ehrich
Legislative Agent

DE/kd



JUDICIARY COMMITTER
Poach V
Juneau, Alaska 09001

January 26, 1972

Uonoxablo Robert H. Ziegler, Sr.
Sonata Judicialy Chairman

Pouch V - Capitol Building
Juneau, Alaska 09801

Rat HD 174 - Uni fora Consumer Credit Code
ila 453 - Haititiny toConsumer Credit

Dear Senator Ziegler:

The douse Commerce and Judlalary Committees are aponsorlng a Joint
puollc hearing on House Dill 174 (Uniform Consumer Credit Code) and
iiouae Dill 453 (Relating to Consumer Credit). As the tltlo of House
Dill 174 suggests, It is the draft prepared bg the Rational Confer-
ence of Commies loners on Uniform Laws. 1 have beon informed that
House Jill 453 was drafted at the Boston College Law Center pur-
suant to a grant from tho Office of Economic Opportunltg.

The hoerings will he hold In the House Conference Room, beginning
at 1:30 p.m. on Friday, January 28, and will continue ovor into
Saturday as need may require.

Tho national Conference nas made available Soil Dutler, £squire,

r " Denver, Colorado, and Richard Wheatley, Esqulro, of Stlllwator,
lahona. I understand that those members of the bar aro partic-
arly quailfled to discuss House Dill 174.

1

-»orn Danflald will be leaving for Europe this woekend. As a

courtesy to him, Jay Kerttula and | have agread to convona our

respoctlvo ccanlttocs immediately upon adjournment of tho House on

Tnursday, January 27. It Is ay understanding that Mr. Danfield

wl3hcs to testify In favor of Houso Dill 174 and in opposition to

House Dill 453. Wo hopo to havo Mr. Danflald"s testimony taken

also In tho House Conference Room.

On the assuaptlon that the Senate Coamorco and Judiciary Committees

will have soma bill under consideration pursuant to House action,

Mr. Eorttula and 1 invite tho attendance and participation of your

committee members at tho above session. Wo also request that you

make tho fact of such hearings known to other taombars of tho Senate
by announcement on tho floor.



Honorable Robert //. Ziegler, Sr.
January 26, 1072
Pago 2

In the Interest of time, | aa designating a copy of this letter for
Senator Rattlg. I hope ho will not bo offended that 1 have not
written to hlo separately.

Sincerely,

William J. Moran
Chairman

cc: Honorable Ron Rottig
Senate Commerce Chairman



Vouch v
Juneau, Alaska 99501

Richard Kheatley, requite
University Sank

Post Otfiaa Pox 1067
delllwe™or, Oklahoma 74074

Pat US 174 - Uniform Consurnsr Credit Coda
US 497 - Relating to Consuuer Transactions

Saar nr, Wheatleyt

mis Qlatter mill confirm our telegraphic Invitation and request of
this data tor your appearance before a Joint masting of tha douse
Commarao and Judiciary Committoss of til* Alaska legislators on
January 23 and 29 co testify and otharvise participate iIn the con-
aider'cion of the above-named bills, now before the House Commerce
Committee, Both bills have a second roterral to the douse Judiciary
Committee. UB 174 is the Uniform Consumer Credit Code eg prepared
by tho rational Confarencm ot Commissioners on Uniform State Laws/
Hit 453 is a proposal iIn tha same ares ot Isfislative concern which
was prepared at the Boston College Lew Center pursuant, as we under-
stand, to a grant from the Oftiae ot Sconomic Opportunity. Copies
of 2xcii bills are enclosed.

The joint meeting will convene et 1t30 p.m. on January 24 in the
House Conferouoe Boom, Second floor, Capitol Build?ng, and will con-
tinue into til* following day as may bo required. Because of tho
interest in the subject, as wsll as i1ts complicated nature, a second
day of toctimony will undoubtedly he necessary. (Borman C. Bantiald,
Esguire, of the Juneau Bar, will appear on January 27 to permit him
to meet a commitment elsewhere/ a sponsor et MB 453 hss requested
that witnesses fTor his bill also ba hoard approrImataly ons wask
later.) All members of tfto Legislature will he invited to attend
and to participate in tha heartnga the Senate Commaroe and Judi-
ciary Committees will undoubtedly ba present,

se are grateful to you tor your wililngnesa to participate iIn these
Important hearings end to give us tAo benefit ot your expertise/ vs
are grateful to the rational Conference for thalr support of your
attendance/ end, we ere grateful to Frederick O, Besteugh, require,
Alecka"t Conaiseloner to the Conference, for hie, as always, generous
assistance.
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Pleaaa let us know It va can ia of help with reaped to gout aocom*

modesloaa or athax while you are ia Junoau. Our

Ai«. a* abover r» can fca raaoAatf celmptiouically at {AC 90! #< - «« #

(Chief Clerk) / $$$*4414 (Commaxaa)r ox 5%$4>*4T$S (Jadiolaxy). Pleaaa
ttat Jttnaaa 1* oa Paottle Standard Tima, tSat ia, Oklahoma la

too hoaxa earlier.

Pioaaa again aaeapt max theake fox your kind aaaiatanoae

Ve ®

william J. woran
Chairman, Judiciary Committaa

Jalmar H. Karttula
Chairman, Commaroa Committaa

Umeloauxea ~ Copies of MM 174
and MB 433

eor Frederick 0. seateeyh, saqulra
Port Office Box 1211
Juneau, Alaaka 99B0O1
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desman C. nontimXd, Moqoizo

Panlkn*tt, bnnfiold, booohowoz
4 Doogan, Attornaya

Suita id - 111 Pranklist stroot

Junoau, Alaska 99401

no: M» 42 . Amandlng Motsil lastall-
moat Halos Act N
49 242 - mtozost on Loom*
99 124 - Unitorn Con*uwar Cwodit
Cco40
Mb 492 - Coo#wow# Transaction*

Dear aorat *

Confirming out oonworsatio*i today cotteoirning your 4#t««*

to «* of Jaowojrf 10r it 1# »y iotootio* to 4#i«9 T«*«Ao*
notion on n» 242 ao4 ifl 42 ponding oonsidoratlon of 49 124
and so 411. «»# l«tt#* two 0411# in oohwdwlad for joint
public hooting botoro tho sooso Conowraw and Judiciary
Committowo on 2anuazg 24, ot it 20 p.v,, in tho Momoo Con-
foroaoo Doom. It i« oxpoctod Mot thooo hoodingo mop con-
t1*00 into Janoarg 29. X know «l#o0 *A#t hoptooomtotiom
tarroll, oo-opomoot of 99 422, My «A«t T11itIMI]
hooting* bo hold tho following wook, ozobahlg on Pobrmosrg 4.

MZ. Kozttola to agzooabio to Ao#rl«]r you on ita 224 ond

8b 422 n bit oozitof to goor dnpsztozo from
Alnoku, sine* $hn pzooont plan lo not to Am « oalondaz
on Thursdays, a mooting with pom immodiotoip on adjournment
on January 29 ooono tho moot promising. I ohoitld think
thot too could oonoindo poor pzooontotion by noom that dm¥*.
Plwasm lot mo know.

SInoorolp,

wiition #. Moron

/Sep ke.rtt”U

h 0O t ity
d.p $ -V \
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