


Motor Vehicles

DRIVERS’ LICENSES—

Nebraska motor vehicle statute that
provides for summary suspension,
after accumulation hy traffic convic-
tions of 12 or more point vitiations,
.of driver’s license does not violate
Due Process Clause.

A revocation for traffic violations
under the point system 0l our statute
involves a substantially di.'ferent sit-
uation than revocation under Finan-
cial Responsibility Acts. Those acts
are founded upon the premise that
ethe motorist involved in an acci-
dent may be at fault. In Bell .
Burson, 402 U.S. 535, 30 L\V# 4607
(1971), the U.S. Supreme Court* held
that before the driver's license and
registration of the motorist could be
revoked there must be a determina-
tion made at a hearing “appropriate
to the nature of the case" that there
Is a reasonable possibility he is in fact
at fault. In those situations the dan-,
gcr that the Court wishes tc guard
against is an unreasonable possibility
of wrongfully depriving the motorist
of a valuable entitlement. Under the
point system of revocation as estab-
lished by our statutes, the possibility
of error Is unlikely and the procedural
safeguards that are inherent In the
system afford nn opportunity to cor-
rect before irreparable damage occurs
such as might happen.

The challenged statute prescribes
the number of points to be assessed
against the licensee for each convic-
tion under the various categories of
violations. It provides for revoca-
tion of the license If there is an
accumulation of 12 or more points
within a two-year period. The statute
specifics the duty of tribunals In
which the traffic conviction takes
place with reference to entry of judg-
ment In such case and requires the
forwarding of an abstract of she con-
victions to the director of the Depart-
ment of Motor Vehicles -The abstracts
.Set forth the date of the violation;
the date of hearing; the name and
address of the motorist; the date of
his birth; his operators license num-
ber;. the vehicle number; and docket
and page number of the proceedings
In the court; the Judgment of co:v-'
victlon' including fine and costs; the
plea; a description of the offense;
the name of the enforcing agency
and the officer's name; the.date of
any appeal from the judgment or the
date the appeal waa dismissed if that
Is the case; and a formal certificate
for a Judge, clerk, or magistrate to
sign.

Every motorist is charged with no-
tice of the contents of the statute
specifying the points asse.Aed for the
various violations. For every .offense
he has or Is afforded an opportunity
fdr hearing. He therefore Is charged

by law with knowledge that his li-
cense Is in jeopardy and at all times
is charged by law with notice of the
state of his record as it pertains to
points charged against him.

.The information required to be set
forth in the abstracts- of conviction
is entirely adequate to readily deter-
mine if mechanical or identification
errors have occurred.

If errors do occur, or if there should
be fraud, or an absolutely void judg-
ment, the statute affords a remedy.
The statute provides for an appeal
from an order of revocation to the
district court and authorizes the judge
to stay the order of revocation pend-
ing the appeal. There is a full evi-
dentiary hearing and no fact find-
ing of the director is binding on the
courts.

In a very real sense, the essential
facts have been determined in judi-
cial proceedings in connection with
each conviction. In a very real sense
the director acts only ministerially.
The result — the revocation — flows
from the operation of the statute
upon the already judicially deter-
mined facts, that is, the series of
convictions of traffic offenses. These
circumstances do, in our* opinion,
make the procedures applicable to
revocation of the drivers license for
an accumulation of points for traffic
offense convictions clearly disting-
uishable from revocation under a fi-
nancial responsibility law ?s in Bell
v. Burs’on. The financial responsibility
statutes create without a hearing a
presumption of fault. Tills is their
constitutional deficiency. Such a sit-
uation does not exist in the case
here Involved. Under the statutory
'scheme of Nebraska, no notice and
hearing were required befdre the Is-
suance of the order of revocation. —
Clinton. J.

—Neb. SupCt; Stauffer v. Weedlun,
3/10/72. [ |



Hp»cbra?ka Motor Vehicle
[IPoint System Is Upheld. « ...

[/ Although the U.S. Supreme Court has recently
I cast doubts on die constitutionality of motor ve-
Mticle financial responsibility acts that deprive a
driver of,his license without a presuspension hear-
ing, Bell v. Burson, 402 U.S. 535, 39 LW 4607
(1971), the Nebraska Supreme Court finds a way
to sustain Nebraska’s ex parte point system. Due
process docs not invalidate a system that automat-
ically deprives a driver of his license after he
accumulates a predetermined number of traffic
violation points. (Stauffer v. Weedlun, 3/10/72)

Revocation under the state point system ''in-
volves a substantially different situation” than re-
vocation under financial responsibility acts. Those
acts are founded upon a premise that the motor-
ist involved in an accident may be at fault. In
those situations, the danger the court wishes to
guard against is the possibility of wrongfully de-
priving the motorist of a valuable entitlement.

Every motorist is charged with notice of the
contents of the statute specifying the points as-
sessed for the various violations and, since for
every offense the motorist has or is afTorded an
opportunity for u hearing, he is charged by law
with knowledge that his license is in jeopardy.

In a very real sense, the essential facts leading
up- to the revocation have been determined in
judicial proceedings in connection with each con-
viction. The Director of Motor. Vehicles acts only
ministerially and the result — revocation — flows
from the operation of the statute upon the al cady
judicially determined facts. (Page 2633)
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plaint and, on appeal, the union mem-
bers assert that slnco Individual liabil-
ity for concerted action in violation
of their contract is precluded under
Section 301, a state cannot Imposo
that liability.

It must be concluded that the fed-
eral preemption doctrine has with-
drawn tho diversity remedy stated in
count 3. See San Diego Building
Trades Council v. Garmon, 350 U.S. 230
(1050); Street, Electric By. and Motor
Coach Employees v. Lockrldgc, <I(8
U.S. 274, 30 LW 4741 (1071). Although
(lection 301 does not grant federal
courts exclusive Jurisdiction over con-
troversies within the Act's purview,
a slate court—or a federal diversity
court—is not free to apply IncMvldunl-
I'led local rules when called upon to
resolve unlou-employor disputes. Sec-
tion 301(a) Is peculiarly one that calls
for uniform law. Teamsters v. Lucas
Flour Co., 301) U.S. Gt (1002). In light
of federal lulior ixtlley, legislative his-
tory, and congressional intentions, It
m isL be concluded that Section 301
was enacted In part Lo prevent tho
assessment of damages against In-

dividual union members for tho al-
leged misconduct staled in count
2. Any conflicting stale rulo must

?(ive way to tho federal princlplo.—m
uloy, J,

—OA 7; Sinclair Oil Corp. v. Oil-
Chemical Workers, 10/0/71.

NTIHIKKH—

Union adherents' mere participa-
tion In sit-down skllie, absent estab-
lished grievance procedures and un-
accompanied by violence, threats of
violence, or damage to employers'
property, docs not deprive them of
Taft Act Section 7 protection,

The om[>loyeos here were dis-
charged after they engaged in a sit-
down strike In protest six other em-
ployees' discharge. The six employees
Imd been dissatisfied with the prog-
less of hiirgulning and engaged In a

work slowdown.
The company relies on NLItll
V. Funster! Metallurgical Corp., 30

UH. 2<0 (11)310, and argues that the
sit-down strike did not cunstltute
concerted activity protected under
Hccllun 7 of the Taft Act. The dis-
charges would therefore be for cause
nnd would not violate Bcctlons 11(a)
(3) and (1). In Fansteel, Gt employ-
ees, In response to their employer's
unfair labor |Eractices, look over and
held two of the employer's key build-
ings thereby causing the reootlo let*
of the plant lo cease operation. After
the cmnloyccs' shift had ended, the
plant s superintendent demanded
that the employees leave. After they
refused, they were discharged. Thoy
continued to hold the buildings for
iilno days, during which timo a
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pitched battle occurred between work-
ers and police officials upon efforts of
the police to evict the strikers. The
Supreme Court held that when the
employees resorted to “that sort of
compulsion” they took a position out-
side tho protection of tho statute.

Tho company contends that all sit-
down strikes arc thus unprotected by
Section 7 and arc not a legitimate
weapon to bo used in the field of
labor relations. Since Fanstccl how-
ever, tho cases arc cloarly contrary
to this contention.

For example, NLRB v. American
Mfg. Co., 100 F.2d 01 (CA2 1039), in-
volved a temporary work stoppage in-
duced by an employer's unfair labor
practlco. Tho court refused to con-
sider such activities an illegal sit-
down slriko, noting that tho employ-
ees did not claim to hold the premises
in doflanco of the owners right of
possession. A similar result wns
reached In Olln Ind., Inc. V. NLRB,
101 I"2d 013 (OAft 1051).

Analogous activity was, howover,
found to bo unprotected by tho Fourth
Circuit. In Cone Mills Corp. v. NLRB,
413 F.2d 445 (CA4 1000), employees
engaged In a work stoppage to pro-
test the dischnrge of a fellow em-
ployee. Tho union stoward, dospllo es-
tablished grievance procedures to tho
contrary, dumanded that immediate
reinstatement of tho discharged em-
ployee before beginning discussions,
Keveral of the employees staled that
they would refuse lo work mil'll the
discharged employee was rohlrcd. Tho
court relied heavily on the regular
grievance procedures In effect, found
that the employees hnd already mado
their point about tholr feelings con-
cerning the previously discharged em-
ployees, and found no violation of Hoc-
linn 11(a)(1), However, NLHH v. Hcrv-
Alr, Inc., 401 F.2d 303 (OA 10 11(1M),
held that, absent established griev-
ance procedures, a spontaneous work
stoppage to present a grievance was a
protected activity.

There are no facts In this ease
showing that the employees were
claiming to hold the premises In de-
fiance of the owner's right of posses-
sion. The sit-down did not threaten
lo curry over Into the next shift, and
the employees left Immediately when
requested to do so by the police.

IText | Thu mere act of sitting down
on tho Job in order to further discus-
sions with an employer, as® was done
In the Instant case, can /done fur-
nish no basis for a finding that the
sets constituted a forcible seizure of
the employer's property, Fansteel docs
not so hold, and we know of no case
that does. « ¢ * Without more than
the mere act of sitting down during
a labor dlsputo, there is no more in-
citement or probabllty of violence
titan is necessarily incidental to any
olhor act. « *

40 LW 2241

An employer cannot convert a pro-
tected in-plant work stoppage into an
unprotected trespass by the simple
expedient of ordering his employees
from the plant where, as here, such
an order served no immediate em-
ployer interest and unduly restricts
tho employees right to present griev-
ances to their employer. The employer
interest in maintaining an established
grievance procedure and the absence
of restriction on employees in the
face of such procedures, such as that
found in Cone Mills, is not present in
the instant case. At the time of the
sit-down strike, negotiations between
the company and the union had Just
begun pursuant to the union's cer-
tification only two months prior.
There is no evidenoe of any estab-
lished, regular procedure by which
employees were to present their griev-
ances. Under such circumstances, we
ennnot find that the employees had
no Interest in presenting their grlov-

nnco in the manner *chosen in the
instanco caso. [End Text]—Thorn-
borry, J.

—OA 5; NLRB v. Pepsl-Cola Bot-
tling Co. of Miami, Inc, 10/13/71.

%otor VehillesI "

DRIVERS’ LICENSES—

I>inj process birrs,suspensign otdrivi
or* Iri]eeu*e_ undar.l.’cnn.sylvuiiJa “paitit
system” without | river
ami oiuwrtunlty for hcaring.

The Pennsylvania point system pro-
vides a means of assessing “points"
by tho Secretary of tho Department
of Transportation upon receipt of
notification of conviction of certain
specified violations of tho Motor Ve-
hicle Code, Notice Is given lo the driver
of the Imposition of tho points on each
occasion and when a total of 11 points
Is accumulated, the Secretary Is di-
rected to suspend the operator's li-
cense for a specified period, jfo u/)«

rior.nullcc ta

Yell bearing__ .
ejl'bi'll upon each asscssrncn or tie;
points <fJk~ib_,mwDiiliunl luElia-

dI™ibn talren retla*cmninnn*
miitILli uuiu't.

Tho operator challenging the stat-
ute is a truck driver whoso livelihood
depends on his ability to operate a
motor vehicle. His driving record over
n two-year period resulted in his ac-
cumulation of a total of 11 points,
the result of which was that his li-
cense was suspondod by tho secretary
for n period of 00 days. He took an
nppoal to the court of common pleas,
contending that he was not guilty of
the violations for which points had
been assessed and that there was a
fatal variance between the informa-
tion and the conviction for which five
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points had been assigned. His appeal
was dismissed, the court relying upon
the case of Commonwealth v. Virnel-
son, 243 A.2d 484 (Pa. 1968), which
held that there could be no review
of the facts behind the conviction
giving rise to the assessment of points
. and that the only matter which might
be shown was improper calculation
of the points. Under Pennsylvania law
a payment of fines and costs, as this
driver did, is equivalent to a plea of
guilty and In the context of this case
\t/\_/ould be an admission of a convic-
ion.

[Text] There can be no quarrel
ewith the commonwealth’s position
that in order to regulate the use of
its highways, the state does have
power to enact the Point System Plan
into law and that it may use infrac-
tions of the Vehicle Code as a basis
for license suspension. We may say
further that the legislation is an intel-
ligent and commendable effort to di-
minish the carnage on our highways
by focusing attention on the most
common cause of accidents, the care-
less and code-violating driver. How-
ever, it is not enough that the sub-
stantive provisions of a statute pass
constitutional muster because it is
also necessary that the methods of
administration meet appropriate
standards of due process.

Bell v. Burson, 4C2 U.S. 535, 39 LW
4607 (1971), makes it clear that even
if denominated a privilege, as the
Pennsylvania court did in Common-
wealth v. Funk, 186 A. 65 (Pa. 1930),
nevertheless an operator's license is
not to be taken away by state action
which falls to comply with procedures
required by the Fourteenth Amend-
ment.

The commonwealth in its brief con-
cedes, and our independent examina-
tion confirms, that the Point Sys-
tem Act makes no provision for de-
partmental administrative hearing at
any time before suspension. Section
618(h) of the vehicle Code provides
that after notice of suspension, any
person may request a departmental
nearing' but it is not the practice to
potlfv the licensee of the availability
of this opportunity. See In re Ham-
sher Motor Vehicle Operator License
Case, 175 A.2d 303 (Pa. 1961). Simi-
larly, judicial review under section
620 of the Code is provided only after
suspension.

We find that this..falls abort. oi
what the Constitution requires. As
vyas said in the Bell case: " ¢ * it is
fundamental that except in emer-
gency situations (and this is not one)

process requires.that. WififlLjLgtafa
Seeks to terminate an interest sue;
as that here involved, it must afford
Notice and opportunity for hearing

gpproprlatrtotfie nature of the case’

the termination becomea effgo-
402 UJ3,, at 542.

&
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Here the state furnished neither no-
ti:e nor opportunity for Reese to be
heard either at an administrative
hearing or de nc/o before a court
before the termination. * * *

[Ejven if the convictions cannot
be contested, there still remain the
possibilities, among others, that the
convictions were those of another per-
son with the same name; that the
fines and costs were paid on an in-
formation at variance with that for
which the minor judiciary entered
a conviction as plaintiff contends oc-
curred in this case; that the points
were improperly calculated; that
credits were wrongfully withheld; or
that there were errors on the report
of conviction form. In none of these
instances is there a provision for a
hearing  before suspension even
though notice of the assessment of
points is given. Notice without op-
portunity to rectify error obviously
Is not sufficient, [End Text]—Weis, J.

Concurrence. [Text] Those licensed
by a state to operate motor vehicles
on its highways are charged with the
knowledge that a violation of the Code
will result in liability for the pay-
ment of a fine and the assignment
of a specified number of points to that
individual’s record, and that on the
accumulation of 11 points automatic
license suspension will result. Accord-
ingly, it seems to me that the licensed
public is charged with knowledge of
the provision of the Pennsylvania Mo-
tor Code; that all motor vehicle oper-
ator licensees must abide by the rules
of the road, and that upon failure to
do so to stand liable and submit to the
penalty of a fine and points, and such
suspension and revocation as are set
forth in the Act.

I find it difficult to separate the
penalty into two separate parts so as
to indicate that the payment of a
fine is one thing, and the imposition
of points is another. In reality the
paying of the fine and the imposi-
tion of the points are one and the
same, since by legislative mandate
the latter accompany the former. * * *

In the present situation, the re-
peated nature of tho offenses, and
the non-discretionary duty of the
secretary compel the conclusion that
in all probability the petitioner is the
type of individual which the common-
wealth sought to exclude from its
highways in the interests of public
safety. In almost every case of this
sort, a hearing prior to the suspen-
sion would serve no valid purpose
other than putting the commonwealth
to the added burden of providing a
hearing which would disclose that the
assignment of 11 points to the indi-
viduals driving record was properly
made. However, as the majority indi-
cates, there does exist the extremely
remote possibility that compounded
errors could result In the suspension
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of the license of an innocent individ-
ual. Under these circumstances, which
| feel are highly improbable, a mis-
carriage of justice would result in an
individual being deprived of his oper-

ator's license without due process
of law. * * *
Thus, while | firmly believe that

Sec. 619.1 of tthe Pennsylvania Motor
Vehicle Code is a valid exercise of po-
lice power, I am bound to support the
ultimate conclusion reached by the
majority only on the remote possibil-
ity that a summary suspension might.
inadvertently deprive an innocent
person of his operator's license with-
out due process of law. For the lim-
ited purpose of inquiring into the pro-
priety of the secretary’s record, and
not for the purpose of authorizing a
review of each of the constituent
cases of their respective penalties
whether fines or points, or both, |
join in the result reached by the
majority. '[End Text]—Rosenberg, J

—USDCWPa (three-judge court); 1
fteese v. Kassah 10/2fl/7i

Municipal Corporations

BUSINESS REGULATIONS—

District of Columbia City Council
lacks authority wunder its general
police power to enact “geographic dis-
crimination” insurance regulations
which, like Congress’ D.C. Insurance
Placement Act, seek to regulate avail-
ability of high risk coverage.

The insurance challenged here bars
Insurers from declining to insure or
renew contracts of insurance “be-
cause of the geographic area within
the District of Columbia wherein is
located the subject of the risk or the
applicant’s or insured% address." Fur-
ther, the regulations specifically list
the permissible reasons for cancella-
tion. These regulations were Issued
pursuant to the general police power
gran'ed to the Commissioners of the
District of Columbia by Congress.

Although the ultimate legislative
power over the District of Columbia
resides in Congress, Congress has es-
tablished a relationship with the Dis-
trict comparable to that existing be-
tween municipalities and their parent
states.

Since the authority to make reason-
able and usual police regulations was
delegated to the District in 1892, that
power has never been used to regulate
the Insurance field. With the excep-
tion of Chicago v. Phoenix Ins. Co.,
126 111. 276, 18 N.E. 668 (1888), no cases
considering the application of munici-
pal police power to the regulation
of insurance have been found. That
case struck down a municipal insur-
ance tax on the ground that the state
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955 NORTH I/ENFANT PLAZA, S. W. WASHINGTON, D. C. 20024 TELEPHONE 481-3120

VL'LE FISHER, N-i!::r.2l Chairman
EDWARD F. KEARNEY, Executive Director

March 6, 1972

Mr. Stuart C. Hall
Legislative Affairs Agency
Pouch Y

State Capitol

Juneau, Alaska 99801

Dear Mr. Hall:

Regarding your letter of March 1, 1972, you seem to already have
satisfactory answers to your questions 4 and 5; here are some obser-
vations on the first three:

1. Six states and the Uniform Vehicle Code follow the approach
of the Governor®s bill. Another 16 jurisdictions have point systems
which are administratively established. Thirteen states, on the other
hand, follow the approach of the Ray bill, setting out the point values
in the law itself.

2. Under Bell v. Burson and other recent Supreme Court cases it
is clear that a driver®s license cannot be taken away without afford-
ing the licensee due process, most essentially, a hearing. Whether
that hearing must preceed delicensing action or can be offered subse-
quent to that action (as now authorized under the UVC) 1s a debatable
question. Proposals have been submitted to amend the UVC In this re-
spect. Probably your safest course of action would be to recommend
that the Alaska law should require a hearing prior to any discretionary
licensing action. Although I have not yet read the case myself, 1 am
advised that a recent Federal District Court decision, Reese v. Kassab,
334 F. Supp. 744 (1971) requires a hearing prior to a sus ension based
on a point system.

3. Better yet there should be a general provision to this effect
applicable to your whole driver licensing law. See UVC § 6-204 (c¢), for
example. We believe i1t i1s constitutional. Alaska already has a compara-
ble provision but 1t does not clearly apply to the whole driver licensing
law. See AS § 28.15.190(c).



Mr. Stuart C. Hall
March 6, 1972
Page two

In terms of a general observation, we note that discretionary
suspension and revocation in Alaska is iIn the hands of the courts
rather than the department of motor vehicles. See AS § 28.15.220.
This is very uncommon but we assume you have some good reason for
doing i1t this way. Both the Governor®"s bill and the Ray bill, how-
ever, place the discretion to suspend in the department of motor
vehicles. Passage of either of these bills would mean that both
the courts and the department have authority to suspend, often upon
the same grounds. This would be unnecessarily confusing and might
make 1t much more difficult to keep accurate records of suspensions.

The Randolph-Warwick bill is very different. It provides for
mandatory license action on the basis of the accumulated point level.
The UVC, the Ray bill and the Governor®s bill, on the other hand, all
provide for discretionary action against a driver who i1s identified
by the point system. See my observations on this distinction iIn my
February 25th letter. It is where the Randolph-Warwick type effect
IS given to a point system that an administrative determination of
point values might very well be an unreasonable delegation of authority.
Thus proponents of this bill will quite justifiably urge that the point
values should be set out iIn the law. Where, as under the UVC, however,
the point system is merely used to identify "habitually reckless or
negligent” drivers, and the law clearly authorizes the department to
suspend such habitually reckless or negligent drivers, there should
be no problem in allowing the department to determine point values.

Unfortunately, while both the Governor®s bill and the Ray bill
specify the purpose of the point system as "identifying habitually
reckless or negligent drivers . . _,"” neither clearly gives the de-
partment authority to suspend such drivers. That authority now rests
with the courts under AS 8§ 28.15.220(b)(4). Both bills would be made
stronger by inclusion of a provision such as UVC 8 6-206 (@) (3), or by
completely revising AS § 28.15.220 to conform with UVC 8§ 6-206 in its
entirety.

Sincerely,

Staff Attorney
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Statutory Point Systems
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(Table 7)

In addition to tiic authority granted by taw to sus-
pend or revoke a driver’s license on a mandatory or
discretionary basis (Tables 1-6), at least 19 states have
established statutory point systems governing license
suspension and revocation.* In six of these states
(Idaho, lowa, Nevada, South Dakota, Utah, Wiscon-
sin) the department is authorized to develop a point
system by rule in accordance with the general mandate
laid down by the legislature. The UVC, by a 1963
revision, now incorporates similar authority.

Under this authority, points are assessed for speci-
fied offenses and the accumulation of a given number
of points within a prescribed period of time results in
license withdrawal.

Digests of the several statutory point systems are
covered on the following pages. Included also are
the New Jersey and District of Columbia Point Sys-
tems established by regulation. One thing that may be
considered common to all such point systems is their
dissimilarity in many basic features.

For example, Michigan, Nebraska and Ohio provide
that the accumulation of 12 or more points within two
years subjects a person to license withdrawal. In addi-
tion to variations in the procedures to be followed,
Michigan provides for maximum suspension of one
year. In Ohio, suspension shall lie for six months if
the offender had not been previously suspended under
the point system; but suspension shall be for one year
if such person had no more than one such previous
suspension, three years if not more than two such sus-
pensions, and five years if three or more previous such
suspensions. Nebraska requires mandatory revocatidn
of license for one year, unless the court specifies a
longer period.

In another state (N. C.) where 12 or more points
within a three-year period also results in license sus-
pension, the maximum periods are as follows: on first
suspension, 60 days, on the second, six montlis, and on
a third, one year; a licensee is also subject to suspen-
sion upon accumulating eight points within a three-
year period following reinstatement after license has
been withdrawn because of conviction for one or more
traffic offenses.

In other jurisdictions suspension action is taken
according to a graduated point accumulation over a
period of years. Thus, in Colorado a maximum of

*The following Hates are reported to have administrative
point systems: Alabama, Aritona, Connecticut, District of
Columbia, Illinois, Indiana, Kentucky, Louisiana, Maine, Mon-
tana, New Jersey, New York, Oklahoma, Oregon, Rhode Is-
land and Washington.

one year's suspension may be imposed svhen a driver
has accumulated 12 point: within, 12 consecutis'C
months or 24 points within 24 months. (It might be
noted that the Colorado law which included grounds
for discretionary suspension of license similar to those
covered in-Tablcs 4-6, repealed this authority in 1959
and substituted a statutory point system.)

The assessment of eight points svithin tsvo years in
Maryland results in the initial suspension of license
from tsvo days to Sfdays; on the second suspension,
the pc.iod of license withdrasval would be from 15 to
90 days; a license is revoked for three months upon
the accumulation of 12 points within a two-year
period.

«Florida is somewhat similar but fixes the period of
maximum suspension for point demerits within the
periods prescribed: 12 points svithin 12 months calls
for suspension for a maximum of 30 days; for 18
points svithin 13 months, the maximum suspension i$
three months; and the accumulation of 24 points svith-
in 36 months results in suspension for a maximum of
one year. Points used as the basis for suspension are
used in determining point accumulation leading to
subsequent suspension, since points maintain full
value for 36 months.

Florida has aiso modified its point values for all
the offenses listed by changing from a fixed point total
to a point range. Thus, reckless driving, previously
resulting in an assessment of four points, now has a
point spread of from two to six points; passing a
stopped school bus, formerly a four point violation,
now has a range of from two to four points. Courts
are required to assess points against violators from the
minimum to the maximum point values specified; if
court fails to do so, department shall assign the me-
dian points.

Hawaii, which adopted a court administered statu-
tory point system in recent years, also provides for a
point spread in the violations listed. In fact, in some
violations listed, point assessment may be from zero
to two or three points. For example, for unlawful
passing, the point range is from zero to three; im-
proper turning, from zero to two points.

Missouri, which enacted a point system law within
the past few years, also has a special feature with re-
gard to point values covering all offenses enumerated.
For example, driving while under the influence of
intoxicating liquor or narcotic drugs results in the
assessment of 12 points if the violation is under state
law, but only si;: points if a violation of a county or

__municipal ordinance. Moreover, practically all author-

60
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Ity for license suspension or revocation, is now covered
in the Missouri point system. *

There is also considerable variation among the
states with regard to the type of violations included
under the point systems and the value of points as-
signed for comparable offenses. The offense of passing
a stopped school bus might be cited as an example of
this situation.

In North Carolina conviction for such violation re-
quires the assignment of five points against the offend-
er’s record; in South Carolina six points are assessed.
In Colorado, four points are assigned upon conviction
for failing to stop for a stopped school bus, whereas
in Florida, as noted above, two to four points arc as-
sessed. No specific reference is made to such violation
in the schedule of offenses in the point system laws of
Michigan, Nebraska or Ohio, for example, but all
moving violations other than those listed arc assigned

'o points; thus such an offense would presumably
have a two point value. These differences in points
assessed for the same offense would have to bo correl-
ated with the total point accumulation and the time
periods at which action against a person’s license may
be initiated in the several states in order to draw an
accurate comparison.

Moreover, some states include offenses which would
require mandatory revocation of license under other
law, such as convictions for driving while under the
influence of intoxicating liquor or drugs. In some of
these, the number of points assessed are equal to the
action level required under the point system and this
raises a question concerning which law is applicable.
One state (Colo.), makes this clear by providing that
other statutory authority governing mandatory license
revocation takes precedence over the point system lasv.

In Michigan, whose point system also includes
“mandatory” revocation offenses covered under othqgr
law, a license would be revoked under such other law,
but a licensee would also be given six points, which
is half the point total required (12 points within two
years) for action under the point ,ystcm. Thus a per-
son would be subject to revocation under the basic
law but would also be assigned points under the point
system for the same offense.

Many differences also exist with regard to other
matters concerning the application of the law.

For example, in some states points retain full value
for the period within which they are effective; in
others, they diminish in value as time progresses and
until they are expunged. As noted, points arc cumula-
tive in some states for the period of time specified and
can be used again for subsequent suspension or revoca-
tion of license. In others, (e.g. Nebraska, North
Carolina, Ohio, South Carolina) the law specifically
provides that points once used in suspending a
driver's license cannot be considered again a« the basis
for further action. (See Appendix 2, McAnemey v.

State, Dept, of Public Safety, Drivers License- Divi-
sion. 341.P (2d) 212, 9 Utah (2d) 19i, 1959).

States also differ with regard to the holding of
hearings. In some, the department is authorized to
suspend and then notify the licensee of the action
taken and of his right to a hearing. In some juris-
dictions, the suspension takes effect only after the
period for hearing has expired and, if a hearing is
requested, suspension is delayed until the hearing is
held. In others, a hearing must prcccuc an order of
suspension. In one state at least, the department may
suspend with or without a hearing.

In most states, after the accumulation of a certain
number of points below the action level, the depart-
ment as a matter of law or under administrative pro-
cedures, sends out a warning letter or requests the
licensee to submit to an interview, or both, but the
point levels at which such steps are taken vary.

Out-of-state conviction of resident drivers for com-
parable in-state offenses are treated differently under
die point systems of the several states. In New Jersey,
for example, points are assessed against a resident
driver who is convicted in another state of an offense
covered by the point system. In Florida, except for
those offenses requiring mandatory revocation of li-
cense, "'point system” values for out-of-state convic-
tions may be assessed at half the value that normally
would be assigned if the convictions had been had.
in Florida. In Maryland and North Carolina, points
arc assigned against residents only upon conviction
within the state and do not apply to such offenses com-
mitted in a foreign jurisdiction. In Hawaii and South
Carolina, out-of-state convictions of residents apply
if reciprocal agreements have been entered into with
such jurisdictions.

A few states also give special consideration to licen-
sees subject to action under the point system. For
example, in North Carolina, when a person accumu-
lates seven points he may be afforded an opportunity
to attend a driver improvement clinic, and if he suc-
cessfully completes such course, three points are de-
ducted from his record. In Maryland, if a person
needs a license for purpose of employment, additional
points beyond the normal action level are permitted
before a license is suspended or revoked. In Colorado,
lowa and Missouri for example, a special restrict,’d
license may be issued for occupational purposes to a
licensee otherwise subject to suspension. (See also
Occupational Licenses under Table 1S.) In Utah, the
number of points assessed for a violation may be in-
creased or decreased by 10%, depending upon the
severity of the offense as determined by the court.

lowa, Hawaii and Utah also have features not
covered in any other poin* system laws. In lowa, a
person is permitted to accumulate a Jit points, one
for each year of violation-free driving, until he receives
a total of five points. These credits may then be used



POINT SYSTEMS

HAWAII

UNIFORM VEHICLE CODE

Statutory point system (13 states)

O Law sets standards and authorizes licensing agency to establish
point system (0 States)

H Administrative point system established by licensing agency under
general authority (15 states and D.C.)*

O No formal, publicized point system (16 States)

*Sea Footnote, Section ill, summaiy.



«STATUTORY POINJ SYSTEM*.

Table 7

u.v.c X u. V. C. X
Alabama — Nebraska X
Alaska - Nevada X
Arizona — New Hampshire —
Arkansas — New Jersey

California X New Mexico -
Colorcdo. X New York —
Connecticut N. Carolina X
Delaware — N. Dakota —
Florida X Ohio X
Georgia X Oklahoma —
Hawaii X Oregon —
Idaho X Pennsylvania X
Illinois — Rhode Island —
Indiana — S. Carolina X
lowa X S. Dakota X
Kansas — Tennessee —
Kentucky | Texas -
Louisiana — Utah X
Maine — Vermont —
Maryland X Virginia —
Massachusetts o Washington -
Michigan X W. Virginia —
Minnesota — Wisconsin X
Mississippi — Wyoming —
Missouri X Dist. of Columbia
Montana i

\

* Sea digest of state lays on following pages.

** 1953 law under which registrar established and ad'
ministered a point system was repealed in 1960.

# In Sturgill v. Beard, see Appendix, Section IIl, Tablo 7,

t Point System— court held that deportment has authority

. under the Lw (covered in Tables 4*6) to establish an
administrative point system.

to offset the assessment of pofnts for future offenses
committed. Hawaii, similarly, provides that if no
violation is charged against a person during a 21-
month period, a total of six favorable points will be
credited to his account which may be used to offset
points charged for violations. In Utah, the depart-
ment is authorized to delete points for violation-free
driving for such period of time as it may prescribe.

And in Pennsylvania, a point is credited, or demerit
points arc assessed, depending upon whether or not
a person assigned to a driver improvement school suc-
cessfully completes the course and meets other related
requirements.

DIGESTS' OF STATUTORY
POINT SYSTEMS

UNIFORM VEHICLE CODE

Basic authority for establishing a point system was
incorporated in the 1968 revision of the UVC. The
provision leaves to administrative determination point
values to be assigned to offenses and the number of
points and time period within which they are accumu-
lated before suspension may be authorized. Footnotes,'
however, suggest certain criteria for the consideration
of the responsible administrative agency. Following
is a brief digest of.the substantive elements of the
provision and footnotes:

1 Authority to Establish:

To identify habi”inlly reckless or negligent
drivers and habitual or frequent violators of the
traffic regulations, requires department to adopt
regulations for a uniform system of demerit
points to be assigned for convictions of violation
of the rules of the road (Chapter 11) and local
ordinances regulating the operation of motor
vehicles.

2. Non-Assignment of floints:

No points shall be assessed for violations govern-
ing standing, parking, equipment or size or
weight. (Footnote suggests also that no points
be assigned for violations by pedestrians, pas-
sengers or bicycle riders, or for violations of
provisions relating to the preservation of the
condition of traffic control devices on the high-
way.)

S. Out-of-State Convictions.*
. Department is authorized to assess points for

conviction in other States of offenses which, if
committed in home state, would be grounds for
such assessment.

4. Interim Action:

Notice of assessment of points, may be given to
driver, .but .notice shall be given when point ac-



cumulation reaches a certain percent of the
number of points at which suspension is author-
ized (footnote suggests 50 percent as appropri-
ate).

5. Two or More Offenses Arising Out of Single
Incident:

In the event of conviction for two or more traffic
violations committed on a single occasion, points
to be assessed for one offense, and if point values
differ, points to be assessed for offense having
greater point values.

6. Suspension —Hearings:

Department authorized to suspend license of
driver, with or without a hearing (but see Table
4 re suspension without a preliminary hearing)
when his driving record identifies him as an
habitually reckless or negligent driver or as an
habitual or frequent violator under the point
system.

7. Action Level —Point Values:
As a guide to the administrator and in the in-
terest of interstate uniformity, a footnote sug-
gests the following action level and point values
for offenses:

An accumulation of 12 or more points during
any consecutive 12-month period, or 18 or more
points during any 24-month period as the basis
for suspension.

Six points for conviction of reckless driving
(willful and wanton disregard for safety of per-
sons or property) speeding at least 20 mph over
the lawful limit; four points for conviction of
relatively serious offenses; and three points for
less serious offenses.

CALIFORNIA
1. Number of points which authorizes action:

When the department determines that a person is
a negligent operator, it may refuse to issue or renew
a driver’s license. (However, under administrative
policy, when a person’s driving record shows the fol-
lowing violation point count the department may
suspend, revoke or place such person on probation
based upon the circumstances involved.)

In applying the authority granted, the department
is required to give due consideration to the amount of
use or mileage traveled in the operation of a motor
vehicle.

A person is presumed to be a negligent operator if
he has accumulated a violation point count of:

4 or more points in 12 months
6 or more points in 24 months
8 or more points in 36 months

N
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2. Violations and schedule, of point values based
upon convictions: :
Points
(1) Failing to comply with requirements,
in accident resulting in property dam-
age, including vehicle; parking vehi-
cle which becomes runaway and
causes such damage.......c.ccoovvrvvvennnnns 2

(2) Driving under the influence of intoxi-
cating liquor or combined influence
of liquor and any drug.........cccceceevrenennes 2

(3) Reckless driving......ccccoevveveecvienennnn, 2
(4) Reckless driving —bodilyinjury 2

(5) Any other traffic conviction involving
safe operation of a motorvehicle.... 1

(6) When licensee involved in accident is
» deemed responsible by department.. 1

3. Interim Action:

Not specified in law but under administrative pro-
cedure warning letters are sent in the discretion of
the department when person accumulates three points
in one year; five points in two years and seven points
in three years.

4. Two or more offenses arising out of a single
incident:

When more than one violation arises out of a single
incident only one violation is counted under the point
system.

COLORADO

1. Number of Points which authorizes suspension:

12 points within any 12 consecutive months or 18
points within any 24 consecutive months.

Time periods shall be based on date of violation
but points shall not be assessed until after conviction;
accumulation of points! shall not be affected by the
issuance or renewal of license. (See Table 8 for maxi-
mum period of suspension).

Other statutory provisions covering cancellation
and mandatory revocation take precedence over the
point system law. (See Tables 1-3).

2. Application to certain licensees:

In case of provisional licensees (18-21 years of age)
license subject to suspension for accumulation of eight
points within 12 consecutive months or 12 points with-
in 24 consecutive months, or 14 points within period
for which license was issued; in case of minor operator
(Ib-18 years of age) license subject to suspension for
four points within 12 consecutive months or more than
six points within time period for which license issued.
Whenever a minor operator receives a summons for a
traffic violation, his parent or legal guardian shall be
notified by the court.



if any applicant for license has illegally operated
motor vehicle prior to issuance of valid license or
permit within 3*3 months prior to application, depart-
ment may deny issuance for not moic than 12 months.

Points accumulated by minor operator under a
temporary instruction permit shall apply to license
subsequently issued.

Authority to suspend under point system not to
prevent issuance of restricted license under other law
(13-4-1*1: among other restrictions, license may be
issued limiting operation to driving to and from place
of employment or performance of duties in course
of employment; on satisfactory evidence of violation
of such restrictions, department may cancel or suspend
restricted license but offender entitled to hearing as
otherwise provided.)

3. Violations and schedule of point values based
upon convictions:

@)

Leaving scene of accident................

(2) Driving while intoxicated (.10% or
more) or under the influence of
ArUQS o 12
(3) Driving while impaired by consump-
tion of alcohol (more than .05%
and less than .1096)......ccccccceevvvennnn. 8
(4) Speed contestS.....ccocevveineiericerineas 12
(5) Eluding or attempting to elude a
police officer ., 12
(6) Reckless driving.....cccoceevcerereininen. 8
(7) Careless driving ...4 ..cccccovevne. . 4
(8) Speeding — one to nine miles per
hour over the posted speed limit... .3
(9) Speeding - 10 to 19 miles per hour
over the posted speed limit.............. 4
(10) Speeding — 20 miles or more per

hour over the posted speed limit... 6
(11) Failure to stop for school signals 6
(12) Driving on wrong side of road 4
(IS) Improper passing.....c.ccceveeveveevennn 4
(14) Failure to stop for school bus 4
(15) Following too closely —  ........... 4
(16) Failure to observe traffic sign or

signal .. *......... 4
(17) Failure to yield to emergency

vehicle ., 4
(18) Failure to yield right-of-way.............. 3
(19) Improper tUrn......ccooveevcenseneens 3

\ . Points

(@) Driving in wrong lane or direction
of one-way street.........ccceevvvevenann.

(@) Driving through safety zone 3

(@) Conviction of violations not herein
stated while driving a moving vehi-
cle, which arc violations of a state

law or municipal ordinance. ........... 3
(23) Failure to signal or improper signal 2
(24) Improper backing.......cccceeveveivnnnnne 2
(25) Failure to dim or turn on lights.... 2
(26) Operating an unsafe vehicle 2
(27) Improper, dangerous parking...... 1
4. Hearings:

Suspension imposed only after a hearing; hearing
held 10 days after notice to licensee; hearing delays
are granted only upon good cause and then no later

%than 30 days following date of original hearing; if
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person fails to appear for hearing, when delay or con-
tinuance not requested, department shall immediately
suspend license without further notice. However, such
suspension or revocation not to be effective until 20
days after notification of such action has been mailed
to licensee; such notice to inform licensee that he may
apply for hearing within 20 days after mailing of
notice, and if hearing is requested, effective date of
action will be extended until hearing; hearing to be
held within 30 days of request.

If after hearing, record of licensee does not sustain
suspension, department shall not suspend and shall
adjust point total accordingly. (See also under item 5
—Interim Action.)

5. Interim Action:

Upon accumulation of half as many points as are
required for suspension”*department may send licensee
a warning letter or order a preliminary hearing; fail-
ure to send such warning letter or hold such hearing
not to be grounds for invalidating subsequent sus-
pension action resulting from accumulation of addi-
tional points. Failure to report for preliminary hear-
ing when ordered, unless good cause shown, may result
in license suspension.

6. Duration of Points:

Points to accumulate throughout period for which
license issued (birthday renewal of licenses every three
years).

7. Probationary Licenses:

If license is suspended, department may issue pro-
bationary license for period not exceeding period of
suspension; (conditions for issuance of such license
not stated); license may contain such restrictions as
department may deem reasonable and necessary and



is subject to cancellation for violation of restrictions;
department may also order any person whose license
is suspended to take a complete driving reexamination.

8. Appeal to Court:

After hearing, licensee may appeal department's de-
cision to district court. See Note in Table 11.

FLORIDA
1. Number of points which authorizes suspension:
12 points svithin 12 months —maximum 30 days.

18 points, including points upon which suspension
action is taken above, within i8 months —maximum
S months.

24 points, including points upon which suspension
action is taken above, within 36 months —maximum
1 year.

2. Violations and schedule of point values based
upon convictions:

Points

(1) Reckless driving willful and wanton. 2-6

. (2) Leaving scene of accident resulting in
property damage of more than §50,. 3-7

(3) Passing stopped school bus.................. 2-4
(4) Unlawful speed......cccccovvecvnnivnncninnne. 2-4
(5) Improper equipment (brakes, lights,
STEEMING) v 1-3
(6) All other moving violations (includ-
ing parking on highways outside
municipal limits) ..., 1-3
(7) Any moving violation covered above
resulting in accident.......ccccooceenene. 2-4

3. Point Assessment:

Courts shall assess points against violators from the
minimum to the maximum shown above; if court fails
to specify number of points on conviction report at
the time of conviction, department shall assign the
median points provided for the violation committed.

4. Hearings:

Suspension before hearing, but licensee entitled to
hearing.

5. Interim Action:
V/arning letter sent when driver’s record reaches
""danger zone.”

6. Duration of Points:

Points have full value for period of 36 months; after
36 months points are erased.

7. Out-of-State Convictions:

Resident drivers may be assessed half the point
values for comparable out-of-state convictions; excep-

tion is made for offenses requiring mandatory revoca-
tion. (Tables 1-3).

GEORGIA

1. Authority:

Department (Director of Department of Public
Safety) to establish point system for assessment of
points for moving traffic violations committed by resi-
dent licensees within or without state.

Note: W.ith regard to plea of nolo contendere,
points to be assessed upon a second or subsequent
such plea.

2. Number of points which require suspension:

Department shall suspend license for a period of not
more than one year upon accumulation of 15 or more
points in any consecutive 18-month period.

3. Violctions and schedule of point values based on

convictions:  (See Note, Item 1, above)
Points
' (1) Exceeding speed limit by 25 mph or
M O T € ittt 6
(2) Exceeding speed limit by more than
10 mph but less than 25 mph 3
* (3) Exceeding speed limit by not more
than 10 mph:
except school zone.................. no points
in school zone......cccoovveieiiiicee,
(4) Unlawful passing of school bus 6
(5) Any moving violation resulting in
acCident ... 4
(6) Improper passing on hill or curve... 4
(7) Disobedience of any traffic control
device ..o, e ——— 3
(8) Disobedience of any traffic officer.... 3
(9) All other moving traffic violations... 2

4. Reinstatement —Hearings:

Department may after SO days of suspension (60
days on second or subsequent conviction) reinstate li-
censee if he qualifies as a self-insurer or produces
evidence of a policy of liability insurance (in accord-
ance with 92A-608).

Any person suspended under point system is entitled
to a hearing (as provided in 92A-602).

*Note: Under other laut (63-2113), no speeding violation of
less then 10 mph above speed limit in a tounty or munici-
pality in which person is given a speed ticket shall be used
by thi department for purposes of revoking a driver's license.
No speed violation reported by counties or municipalities
which fails to specify the speed shall be used by the depart-
ment to revoke license of violator.



5. Point count following reinstatement:

Upon reinstatement of licensee, point count reduced
to six. If no additional violation poin:s accumulated
within 12 months subsequent to reinstatement, point
count reduced to zero.

6. Interim Action:

Department to notify licensee when point count
equals or exceeds one-half the number of points re-
quiring suspension of license. Notice to be in. form
determined by department, but shall give ample warn-
ing that continued violations might result in license
suspension. Sending or receipt of such notice not a
condition precedent to license suspension.

7. Records:

Courts, except juvenile courts, to maintain records
of violations and action taken and forward abstract
of conviction to department within 30 days of last
day of month in which conviction occurred, (depart-
ment to pay 25 cents for each such report)

8. Provisions of law cumulative, supplemental:

Authority to suspend under point system law is
cumulative and supplemental to other powers, duties
and responsibilities of the director in relation thereto.

9. Removal of points —special circumstances:

In cases where Governor issues an executive order
(pursuant to 03-1G2S) suspending the power of a
county or municipality from enforcing speed limits
within their jurisdiction, any points assessed during
period of such suspension shall be removed from li-
censee’s record; not applicable, however, when points
assessed as a result of arrest by any member of the
Department of Public Safety or person enforcing the
law under the department’s supervision.

HAWAII

1. Authority:
» Points imposed by district magistrates for convic-
tion of state traffic laws or county traffic ordinances
with such frequency as to indicate a disrespect for such
laws and ordinances and a disregard for the safety of
other persons on the highway.

A total of 12 points indicates such disrespect and
disregard. Magistrates not precluded from imposing
greater sentence as may be provided by law.

2. Number of points which authorize action:

District magistrates shall suspend license for a
period of one to six months upon accumulation of
12 points. Upon a showing of good cause, magistrate
may suspend the license suspension.

In computing points, those accrued during the 12-
month period including and immediately preceding
the last violation shall be counted at full value; those
accrued from 12 to 24 months preceding the last vio-
lation shall be counted at one-half their value; points

resulting from violations more than 24 months prior*l
to last violation shall not be counted.

If no violation has been charged against a person
during a 24-month period, a total of six favorable
points will be credited to his account which may be
used to offset points charged for violations.

In the event a district magistrate subsequent to bail
forfeiture docs hear the case, he tjtay set aside the
points resulting from the bail forfeiture and designate
the points he deems necessary, provided that no licen-
see shall twice be assigned points for the same traffic
violation.

3. Violations and schedule of point values based
upon convictions:

Points
(1) Heedless and careless driving 3to6
(2) Driving while license suspended or

revoked (includes court conviction
as well as safety responsibility viola-

HONS) oo 3t06
(3) Fraudulent use of license.................. 3to6
(4) Excessive speeding (15 miles or more
over established limit)........ccc.cc...... 3to6
(5) Leaving scene of accident.................. 3to6
(6) Speeding (10 miles or more over
established speed limit).................... 1to4
(7) Failure to report accident immedi-
ately o lto4
(8) Driving on left side of roadway 0to4
(9) Inattention to driving; negligent
driving oo 1to4
(10) Permitting unlicensed driver to
drive Y et s 1to4
(11) Following too closely . ......c.ccccoveuneene. 1to8
(12) Disregarding stop sfgns........c.ccceeeee. ItoS
(13) Right of way violations...................... Oto3
(14) Disregarding traffic controlsignals.. 1to3
(15) Unlawful passing......c.cccoceeereerinnne. 0to3
(16) Unsafe changing of lanes................... OtoS
(17) Crossing solid or double lines OtoS
(18) Impeding traffic.........cccccocevevcrenann, . 0to2
(19) Improper turnNing.....ccccocevevevveeennn Oto2

(20) Unsafe emergence from parked
X POSItION .o Oto2

(21) Disregarding pavement markings... 0to 2

(22) Unsafe movements.........ccccovrvereenn. Oto2



Points

(23) Stopping at medial openings 1to2
(24) Improper emergence from private

AriVEWAY ..o e 1to?2
(25) Unattended motor vehicle (if motor

FUNNING) oo Ito2
(26) Violation:, of pedestrian's right of-

WAY e 1to2
(27) Unsafe equipment on vehicle 0to2
(23) Faulty braltes......ccccocecieiiiiiiecne Oto2
(29) Driving with improper lights 0to2
(30) Operating or carrying a passenger on

a motor scooter or motorcycle with-

out a safety helmet or, in absence of

a windscreen, without eye and face

protective devices or other protective

devices required by state highway

satcty coordinator........cccccveeviieennee Oto2

(31) Driving after failure to renew license 0 to 2

Whenever an employee is cited for driving a vehicle
with unsafe, faulty or improper equipment, brakes or
lights and the responsibility for such condition is that
of the employer, no points shall be assessed against
the driver.

With regard to items (S) and (IS), and (15)
through (22), no points shall be assessed by court
where the violations are due to the size or nature of
the vehicle, or the necessity of the driver's following
a specific route or schedule in the course of his em-
ployment and not to inattention or fault on the part
of the driver.

Where bail forfeiture is allowed, the court shall
assess the driver the minimum points set forth above,
but in no case less than one point

4, Duration of Points:
See under 2, above.

5. Notice of Suspension —return of license:

Upon accumulation of sufficient points to warrant
msuspension by the district magistrate, licensee required
to surrender license to court, if present in court; if
licensee not present when license suspended, clerk of
court to notify licensee in writing by certified mail of
license suspension and the return of license within. 15
days of receipt of notice; willful failure to return li-
cense shall, on conviction, result in fine of not more
than $100 or imprisonment for not mere than 30 days
or both.

6. Nonresidents:
Nonresident’s driving privilege subject to suspen-

sion by district magistrates in like manner and for
like cause.

7. Outside convictions:

District magistrates of each county shall enter into
reciprocal agreements with other counties, and the
Governor of the state may enter into such agreements
with any state or territory, for the purpose of report-
ing convictions or bail forfeitures in such jurisdictions
by persons holding a license from sucii jurisdictions.

Such convictions or bail forfeitures for violations
which if committed in Hawaii would be a violation
of the state traffic laws or the ordinances of the several
counties shall be recorded against the licensee as if
committed in Hawaii.

8. Appeals:

In event of appeal from decision of district magis-
trate to circuit or‘supreme courts, or a trial in circuit
court, such courts shall be governed by provisions of’
the point system and shall direct the district magis-
trate and the clerk of the magistrate to carry out their
orders.

% 9. Conviction reports —courts martial:

Convictions by courts martial of any branch of
armed services of the U. S, or by a U. S. Commissioner
of a violation either on or off government property,
which would be a violation of the state traffic laws or
ordinances of the several counties, may be recorded
against the licensee as if the convictions had been had
in he courts of the state.

10. Prima facie evidence of conviction:

Photostatic or otner copies of icports filed with dis-
trict magistrates shall be deemed prima facie evidence
of conviction or bail forfeiture when such copies are
duly certified by issuing agencies as true copies of
originals on file.

IDAHO

1. Authority to Establish: ,

Commissioner of lawjenforcemerit directed to estab-
lish a violation point count system covering licensed
resident drivers to apply to various moving traffic
violations occurring within or outside the state.

2. Point Values:

Range of point values shall be one point on convic-
tion for less serious violations to four points for more
serious violations; conviction for only one violation
arising from one arrest or citation shall be counted in
determining violation point count.

3. Action Level:

Driver’s license suspended when person has 12 or
more*points in any consecutive 12-month period or is
a habitual violator of the traffic laws of the state.
Habitual violator means a person who has a driving
record showing a violation point count of 18 or more
points in any consecutive 24-month period, or 24 or
more points in ahy consecutive 36-month period.



4. Hearings:

Person suspended under point system (or for
grounds covered in Tables 4-6) entitled to hearing.

IOWA

1. Establishment of Point System:

Commissioner is authorized to establish a point sys-
tem for weighting traffic convictions or offenses by
their seriousness and may change such weight scale
from time to time as experience and accident fre-
guency dictate.

Purpose of point system is to determine when the
commissioner may suspend a license based on depart-
ment records and other sufficient evidence, under his
discretionary authority. (See Tables 4-6.)

2. Credit points:

After point system goes into effect under this author-
ity, licensee shall receive a credit of one point for each
year in which he had a valid license and during which
no points were assessed against his license; such credit
points shall not exceed five at any one time.

Credit points shall be subtracted from total points
assessed against a licensee in determining when to sus-
pend a license.

3. Notice of Suspension —Appeals:

Prior to suspension taking effect on the following
grounds, licensee shall have 20 days advance notice of
effective date of suspension and an appeal to the court
shall stay suspension pending determination by the
district court that licensee:

(1) L a habitually reckless and negligent driver
@
©)
4)

Is a habitual violator of the traffic laws
Is incompetent to drive

Has permitted an unlawful or fraudulent use
of his license

Has committed a serious violation of the state
motor vehicle laws

©)

4. Ispbtice of Point Assessment:

Department must notify licensee when points are
assessed and reasons therefor.

5. Hearings:

No license shall he suspended under the point sys-
tem without notice of proposed suspension and with-
out a preliminary hearing before members of the de-
partment "who shall have authority in meritorious
cases to revoke the suspension.” (Note: suspension
before hearing under other law—see Table 4.)

6. Equipment —Points not to be assessed:

Warnings, summons, conviction or forfeiture of bail
not vacated for a violation of the state lasv or muni-
cipal ordinance pertaining to vehicle equipment stand-
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ards, except Sections 321.430 and 321.431 and local
ordinances relating to brake requirements, shall not,
be considered in determining suspension or length of
suspension. Nor does suspension action apply for vio-
lation of brake requirements if equipment is repaired
svithin 72 hours of warning, summons, etc., and evi-
dence of such repair has been sent to department.

7. Occupational License:

On application the commissioner may issue a tern-
porary restrictive license to any person convicted,
whose regular employment requires operation of a
motor vehicle or who cannot perform his regular oc-
cupation without the use of a motor vehicle; such re*
strictive license does not entitle person to drive a
vehicle for pleasure. Issuance of such license not ap-
plicable to person wtfiose license is revoked for convic-
tion requiring mandatory revocation of license. (See
Tables 1-3)

MARYLAND

1. Number of points which authorizes suspension:

Eight points within two years—initial suspension not
less than two days and not more than 30 days; sub-
sequent suspension not less than 15 days nor more
than 90 days.

12 points within two years-liccnse revoked (three
months-undcr other law) .*

If above action adversely effects employment or op-
portunity of employment of licensee, hearing officer
authorized not to order suspension or revocation, or
to cancel or modify suspension or revocation. In addi-
tion, if licensee is required to drive a motor vehicle
in the course of his regular employment, suspension
level shall be 15 points and revocation 18 points.

2. Violations and schedule of point values based
upon convictions:

Points

(1) Any moving vfolation not listed be-

low and not contributing to an acci-

dent .o 1
(2) Violations contributing to an acci- .

dent . 3
(3) Exceeding posted speed limit by 10

Mph or More........ccocecvvvivevevcecee, 3
(4) Reckless driving.....ccccoovvevieriivniennnns 3
(5) Failure to report an accident 5
(6) Permitting unlicensed operator to

operate a motor vehicle.................... 4

*Period of revocation not specified but under other taw (Sec*
tion 106, Article 661/2) first revocation is three months; sec-
ond or subsequent revocation is one year, (Set iV/, Table 3)
Point System law specifies that it shall not affect or apply
to section 104 relating to mandatory suspension or revocation



of license (see Tchles 1-3) or to provisions of the motor vehicle
financial responsibility low.

Points
(7) Leaving after colliding:
(@ No personal injury.............. 8
(b) With personal injury 12

(8) Operating after suspension or revo-
CALION .o 12
(9) Obtaining or attempting to obtain
permit by misrepresentation.............. 12
(10) Loaning or altering a permit.............. 12
(11) Conviction for any homicide or as-
sault committed by motor vehicle.. 12
(12) Driving under the influence of in-
toxicating liquor or narcotic drugs. 12
(13) Any felony involving use of motor
vehicle ... . 12

Note: Point system law specifics that it is in addition
to, and not in substitution of, other law.

With regard to items (7b), (8), (11), (12) and
(13) above, revocation upon conviction for such of-
fenses is specified under other law, which also covers
out-of-state convictions; provisions of the point system
do not affcct or apply to such out-of-state convictions.

3. Interim Action:

Warning letter to be sent upon accumulation of
three points; licensee called in for conference upon
accumulation of five points.

4. Hearings:

Licensee may request hearing within 10 days of
notice of suspension (after eight points) or notice of
revocation (after 12 points); suspension or revocation
to be invoked at end of 10-day period unless licensee
requests hearing. (Note: under other provisions of
law, suspension is imposed only after a hearing is
held-See Table 4.)

5. Duration of Points:

Points retained for two years and not counted there-
after.

6. Out-of-slate convictions:
Applies only to convictions within the state.

7. Two or more of{femes arising out of single
incident:
Where multiple charges arise out of same incident,
only the charge which has the highest point value is
" assessed upon conviction.

8. Military Personnel:

Points are assessed against service personnel for
moving traffic violations, if after traffic case is turned
over to military authority, commissioner is notified
that such authority has taken disciplinary action.

9. Appeals:

Licensee has right of appeal as provided for under
other provisions of law.

10. Reinstatement following suspension, revocation:

A licensee suspended or revoked under the point
system shall not be reinstated unless he passes a re-
examination which covers the tests given to all driver
applicants (eyesight, ability to rend and understand
highway signs, knowledge of traffic laws and safe driv-
ing practices, driving test and such further physical or
mental examinations as department finds necessary to
determine fitness to operate a motor vehicle safely.)

11. General Authority:

Commissioner given authority to issue warning let-
ters, conduct conferences, issue or moduy orders of
suspension and revocation, and hold hearings; a Driver
Improvement section is established in the department
to administer the point system.

MICHIGAN

1. Number of points which authorizes suspension:

12 points within two years—maximum suspension
one year. (See Note, Table 4.)

2. Violations and schedule of point values based
upon convictions or probate court findings:

Points

(1) Manslaughter, negligent homicide or
other felony resulting from opera-

tion of motor vehicle ... 6
(2) Operating under influence of intoxi-

cating liquor or narcotic drug 6*
(3) Failure to stop and disclose identity

at scene of accident........cc.cccovevnenne 6
(4) Reckless operation in violation of

Sec. 626 or similar state or muni-

cipal law ?vithin or without the state 6
(5) Exceeding speed limit by more than

15 mph or careless driving (state law

or ordinance) .........cccoevenereneennn, 4

(6) Exceeding speed limit by more than

*Under other law, four points ore assessed upon conviction ft

operating a motor vehicle when due to consumption of It
toxicating liquor or drugs, a person's driving ability is visib
impaired. (Person charged with driving while under the ii
ftuence of intoxicating liquor or drugs (Table 1) may |
found guilty under this provision).

fNote: Person convicted of driving white under influence
intoxicating liquor or drugs (Table 1) has license suspend
in addition to which six points are assessed under point r
tem; 0.11% or more by weight of alcohol in blood constitw
presumption that person was under influence of intoxicati
liquor, whereas 0.10% or more by weight of alcohol in bio
constitutes presumption that person's driving ability a
visibly impaired.)



Points

10 but not more than 15 mph (state

law or ordinance)........c.cceeeevvennenene. 3
(7) Exceeding speed limit by 10 mph or

less (state law or ordinance) 2
(8) Disobeying traffic signal, stop sign or

improper passing.....c.ccoceevewne. 5
(9) All other movingviolations............. 2

(10) Failure to answer a citation ornotice
to appear in court for any violation
of Act or comparable ordinance.... 1*

No points shall be assessed for defective equipment
when such defect consists of overweighted loads.

3. Hearings:

Department may conduct investigation and may re-
quire examination before action is taken; for failure
to appear for reexamination, after proper notice, li-
cense revoked.

4, Interim Action:

Licensee may be called in for interview upon ac-
cumulation of nine points; for failure to appear after
notice, three additional points are assessed.

5. Appeals:

Person aggrieved by action of department suspend-
ing or revoking license under point system may peti-
tion circuit court for order staying such action; court
authorized to enter ex parte order staying suspension
or revocation, subject to such terms and conditions as
it may prescribe and for such time as it deems proper
or until determination of any appeal to license appeal
board or circuit court. (Also see Note under Table
11)

6. Duration of Points:

Points retained for a two-year period. Every sub-
sequent conviction date establishes new two-year
period. Points accumulated are not erased until
lapse of two years from latest conviction date. (How-
ever, driver's record maintained for seven years, and
indefinitely for point convictions covering violations
1), (2), (3), and (4) in Item 2, above.)

7. Out-of-Stale Convictions:

No point values are assessed for bond forfeitures
outside of state.

8. Assessment of points when licensee subject to
suspension under other law:

* Other taw states that such failure shall constitute a misde-
meanor but "shall not be considered a violation for any pur-
pose under Sec. 320a" (point system) and provides that 30
days following failure to respond, court shall send notice to
offender and upon his failure to appear within 14 days, de-
partment shall suspend offender's license end so notify him;
suspension to remain in effect until matter adjudicated; on
return of license, a reinstatement fee of $2.00 is imposed; such
offender not subject to reexamination, as is required before
reinstatement of licensees suspended or revoked.

Points are assessed against the driver's record for
offenses under the point system even though offendt.
is suspended or revoked for the same offense under
other provisions of law.

9. Multiple Convictions:

If more than one conviction results from same in-
cident, points assessed for more serious offense only,

MISSOURI

1. Establishment of Point System:

Director of revenue required to put into effect a
point system for suspension and revocation of licenses
(chauffeurs and operators). Points to be assessed only
after a conviction or forfeiture of collateral.

° *

2« Number of Poi4nts Requiring Suspension —
Revocation:

* Director shall:

,  Suspend operating privilege when driver has
% accumulated eight points within 18 months.
Time of suspension shall be not less than 30

days nor more than 90 days. (Note: See

Table 8)

Revoke operating privilege one year when
driver has accumulated:

12 points in 12 months
18 points in 24 months
24 points in 36 months

3. Violations and Schedule of Point Values:

Points
(1) Any moving violation of a state law
or county or municipal traffic ordi-
nance not listed herein, other than a
violation of equipment provisions... 2

(Except any violation of a municipal
stop sign ordinance wheie no acci-
dent is involved — | point)

Note: Under definition of moving
violation, excluded are driving a
motor vehicle without a valid motor
vehicle registration license and vio-
lations relating to sizes and weights

of vehicles.
(2) Speeding:
In violation of state law................. 3
In violation of county or municipal
. OFAINANCE...c.vee et 2

(3) Leaving scene of accident
N In violation of Sec. 564.450 RSMo.. 12
In violation of county or municipal
ordinance ... 6



Points
(*) Careless and imprudent driving
In violat'on of Sec. 301.01G sub-sec-
tion 4, RSMo. (driving on left
side of roadway under certain con-
ditioNs) ..ccocvviiee e 4

In violation of county or municipal
OrdinancCe.....cccocvveevceeie s 2

(5) Operating without a license after sus-
pension or revocation and prior to
restoration of operating privileges... 12

(6) Obtaining a license by misrepresen-
TAtioN ..o 12

(7) Driving under the influence of intoxi-
cating liquor or narcotic drugs

In violation of state law.........c........ 12
In vioi. ‘ion of county or municipal
OFdiNANCE. ...ooiceie e 6

(8) Any felony involving use of a motor
VENICIE i 12

(99 Knowingly permitting unlicensed per-
son to operate a motor vehicle 4

An additional two points assessed when personal
injury or property damage results from above viola-
tions and if found to be warranted and certified by
the reporting court.

When any of the acts listed in subdivisions (2), (3),
(4) or (7) above constitute both a violation of a
rtate law and a violation of a county or municipal
ordinance "'points may be assessed for either violation
but not for both.”

4. Interim Action:

Director shall notify licensee of points charged
against his record when record shows four or more
points accumulated in 12-month period.

5. Reduction of point values —Period of Safe
Driving:
For operation without conviction for a moving
violation, point values reduced as follows:

For first full year
For second consecutive

—reduced by one-third

full year —reduced by one-half

For third consecutive

full year —points withdrawn

6. Reinstatement —Suspension —Revocation:

Suspended license returned to licensee upon termi-
nation of suspension and compliance with Safety
Responsibility Law.

Upon termination of revocation, person shall apply
for license in manner provided by law. (No new li-

cense granted until expiration of one year after revo-
cation, See Note. Table S)

Upon issuing a reinstated license accumulated point
values are reduced to six points.

7. Out-of-Slalc Convictions:

On notice of conviction in another state, which if
committed in this state, would result in assessment of
12 points, director is authorized to assess points and
revoke operating privilege. '

8. Hardship Cases —Livelihood:

All circuit and magistrate courts located in counties
which are part of multi-county judicial circuit have
jurisdiction to hear applications for hardship driving
privileges.

When court finds that operator or chauffeur sus-
pended or revoked is required to operate a motor
vehicle in connection with his business, occupation or
employment, it may grant such limited driving privi-
leges as circumstances warrant and if court finds un-
due hardship on such person to earn a livelihood;
person so operating within the restrictions and limita-
tion of such order shall net lie guilty of operating a
motor vehicle without a valid license.

Operators and chauffeurs may make application to
court for hardship driving privilege, which shall be
accompanied by copy of applicant’s driving record for
next preceding five years, as certified by department,
and by proof of financial responsibility as required
under the financial responsibility law; however, with
respect to a chauffeur who fails to file such proof, court
may grant hardship driving privilege solely for operat-
ing a commercial vehicle whose owner lias complied
with financial responsibility law; court’s order to state
such restriction and chauffeur must carry proof ol
owner’s compliance.

Court order granting privilege shall indicate ter
mination date, which shall not be later than end o
suspension or revocation; copy of order sent to de
partment, with copy to driver to carry on persoi
when driving; a conviction resulting in assessment o
points, other than a violation of a municipal stop sig
ordinance where no accident involved, terminate
order granting privilege; court in which such convi<
tion occurs to immediately notify driver, the depar
ment and court which granted order.

Hardship driving privilege not to be extended t
person svhose license has been suspended or revoke
for following reasons: convicted of any felony in cor
mission of which motor vehicle was used or convicu
fpr second time of driving while under the itifluen
of intoxicating liquor (564.440); person ineligible £
license issuance (under Sec. 302.060—grounds for
cense denial); operating a motor vehicle under i
Auence of narcotic drugs, drugs. (as defined in
195.220) or having left the scene of an acride
(564.450); lias been granted hardship driving pri



lege within a period of five years preceding applica-
tion for such privilege, or who has refused to submit
to a chemical test for intoxication (551.4-14) within a

five-year period.

NEBRASKA

1 Number of points requiring imndatory
revocation:

Twelve or more points within two years—mandatory
revocation of license or driving privilege of nonresi-
dent for one year by uepartment, unless longer period
specified by court; period to commence from date of
order of revocation or release from jail or penitentiary,

whichever is later.

2. Violations and schedule of point values based on

.-. files of department:

1)

@

@)

4)

©)

(6)

Points

Felony resulting from operation of
motor vehicle

Third offense of drunk driving in
violation of state, city or village law,
whether or not court found same to
be third offense........ccccvevvivvivicnnenne.

Third offense of reckless driving or
willful reckless driving or any com-
bination of the two, in violation of
state, city or village law whether or
not court found same to he third
offense

"Hit and run" in accident resulting
in dcatli or injury of another........

in death or injury of another......

in property damage—
if accident report within 12 hours

if not so reported........c..cco....... 8
(telephone call or other notifica-
tion to appropriate peace officer
deemed to be a report)

"Hit and Run" in accident resulting
alcoholic liquor or any drug in vio-
lation of state, city or village law...

Driving while under the influence of
of state, city or village law................

(7) Willful reckless driving in violation

(8) Careless driving in violation of city

©)

or village law........ccooviviiiiiieiccn,

Negligent driving in violation of
city or village law.........cccceee e,

. (10) Reckless driving in violation of state,

city or village law
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Points
(11) Speeding in violation of state, city
or village law:
a. Not more than five miles over m
speed limit.....ccoooniiiiicnnnen, 1

b. More than five miles but not
more than 10 miles over speed

Mt 2
c. More than 10 miles over speed
limit......... 2 e, 3

(12) All other traffic violations for which
reports to the department are re-
quired (not including parking viola-
tions, mufiler violations or overload-
iNg Of truckS)......cooieiiiinieiiiee 2

In all cases the forfeiture of bail not
vacated shall be regarded as equiva-
. lent to the conviction of the offense
with which the licensee was charged.
Points assessed as of date of viola-
tion for which conviction was had.

3. Hearings:

No department hearing; aggrieved person may ap-
peal to court; appeal docs not stay revocation unless
permitted by court, pending review.

4. Interim Action:

Not specified in law. (based on available informa-
tion, warning letter sent upon accumulation of eight
points, under administrative procedure).

5. Notice of Revocation:

. Within 24 hours after revocation, department to
notify person in writing; notice to contain list and
date of convictions, courts in which convictions ren-
dered, points charged, length of revocation and de-
mand for return of license. Upon failure to return
license, peace officer shall secure possession; refusal
to surrender license on demand subjects offender, on
conviction, to fine, imprisonment or-both.

6. Duration of Points:

Points have full value for two-year period and are
erased thereafter. Points which are used to suspend
the driver are not considered as the basis for further
action against the driver.

7. Non-residents:
Point system similarity applies to non-residents.

8. Reinstatement:

Person revoked under point system must give and
maintain proof of financial responsibility for three
years, e}g required under financial responsibility law.

0

9. Driving while under Suspension —Revocation:

Persons driving while under revocation or suspen-
sion and before reinstatement shall be subject to fol-
lowing penalties upon conviction under state law or
local ordinance:



%
first offense—mprisonment in county jail lor 30

days; court orders person not to drive for one
year from date of discharge from jail

each subsequent offense—imprisonment for six
months; court orders person not to dris'c for two
years from date of discharge

In addition, person operating motor vehicle svho
tries to flee in order to avoid arrest for operating
while under suspension or revocation and before rein-
statement is subject to the following penalties upon
conviction—

fine not exceeding $500, or imprisonment in county
jail for not more than six months, or in Nebraska
Penal and Correctional Complex for pot less than
one year nor more than three years, or'by both such
fine and imprisonment. Court also orders person
not to drive motor vehicle for one year from date of
release, or in ease of fine only, from date of satisfac-
tion of fine. (Sec also Tables 16 and 17).

NEVADA

1 Authority to Establish:

Provides that department shall establish a uniform
system of demerit points for various traffic violations
occurring in state to be assessed against holders of
licenses issued by the department.

System to be a running system of demerits covering
a period of 12 months next preceding any date on
which licensee may be called by department to show
cause why license should not be suspended.

Traffic violation defined as conviction on charge
involving a moving traffic violation in any municipal,
justice's or district court in state.

2. Point Values: ,

Department charged with responsibility of establish-
ing points depending on gravity of offense, with one
demerit point to be assessed for a minor traffic viola-
tion to eight points for an extremely serious one.

3. Action Level:

Details of violation to be submitted to department
by court. Department may provide for a graduated
system of demerits within each category of violations.

When licensee has accumulated 12 demerit points,
the department shall suspend hi* license until the total
demerits have dropped below 12 demerit points in the
next preceding 12 months.

NEW JERSEY

Note: The point system has been established under
general authority as a regulation by the Director of
the Division of Motor Vehicles, Department of Law
and Public Safety. It is summarized herein because of
its inclusion in the state's pamphlet laws covering
motor vehicles and traffic regulations, but more im-

portant. because it contains certain grounds for sus-
pension or revocation not otherwise specifically cov-
ered in the law but which are the basis for such
action in the UVC and laws of other states.

1 Number of points which authorize action:

Twelve points within a three-year period may sub-
ject driver to hearing before department to show cause
why his driver’s license should not be suspended, or
driver may elect to attend department’s Driver Im-
provement School.

Director may permit driver, subject to suspension
under point system, to attend such school in lieu of
all or part of period of suspension. The maximum
period of suspension that may be credited is two
months. If suspension period is longer than two
months, driver to surrender license for such excess
period; license returned at expiration of period in
excess of two months if driver, in signed statement,
agrees to attend school on following conditions:

(@ will attend designated school and each session
to which he’s assigned

(b) comply with rules governing attendance, con-
duct, instruction and examination

(c) will be.subject to suspension of driver license
privilege if he fails to attend sessions, fails to
comply with rules or fails to successfully com-
plete course.

2. Violations and schedule of point values:

Points
(1) Leaving scene of an accident 8
(2) Reckless driving.....ccocevvevvevenennn 6
(3) Racing on highways........c.ccccovevvnene. 6

(4) Spccding-20 mph or more over legal
limit, providing speed is less than 60

(5) Speeding —other.......cccoccevvvviviennennn,

(6) Passing on curve or hill or otherwise
unsafely .........

(7) Passing stopped school bus.
(8) Following too closely

w o1 o1 O

(9) Other moving violations..................

3. Driver Improvement School —Suspended
Drivers:

Driver who accumulates 12 or more points and
whose driver license privilege is suspended may be
requested to attend and successfully complete course
'\as a condition to restoration of license.

4, Conditions following restoration of license:

v Restoration after suspension or official warning, or
warning after successfully completing Driver Improve-
ment School course following accumulation of 12
points, shall be made on express condition and under-



. standing that conviction of any violator of motor
vehicle laws of New Jersey or other states within one
year thereof, may result in summary suspension of

driving privilege, without a hearing for the following
period: . e v

when violation occurred within date of action as
« follows:

within six months —three months
after six months but

within nine months —two months
after nine months but

within one year —one month

5. Out-of-state violations:

Violations in other states or Canadian Provinces
charged against a person’s driving record and points
assessed, as if the violation had occurred within State.

6. Proof of Fir-ncial Responsibility:

On suspension under point system, proof of financial
responsibility for the future will be required if one
or more violations for which points are assessed re-
sulted in an accident.

7. Affect on other Suspensions:

Provision of point system regulations shall not be
affected by any revocation or suspension imposed by
the judge of a municipal court, except that no lesser
period of revocation or suspension will be imposed
than that directed by the court.

*NORTH CAROLINA -

1. Number of points which authorizes suspension:

12 or more points within thrcc-ycar period, or eight
or more points within thrcc-ycar period immediately
following reinstatement of license suspended or re-
voked because of conviction for one or more traffic
offenses. *

1st suspension-maximum 60 days
2nd suspension—maximum 6 months
Subsequent suspension-maximum one year

2. Violation and schedule of point values based
upon convictions: m

\" Points
(1j Passing stopped school bus......... 5
(2) Reckless driving .................. 4
(S) Hit and run, property damage only. 4
(4) Following too closely 4
(5) Hlegal passing....cccccovevreiererenieeenn. 4
i . (6) Driving on wrong side of road,..... 4

¢ill Non, Table 12 on habitual offender.
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m’ . Points
(7) Running through stop signs....... 3
(S) Speeding in excess of 55 mph 3’
(9) Failing to yield right of way 3
* (10) Running through red light................. 3
(11) No operator’s license or license ex-
. pired for more than one year
(12) Failure to stop for siren
> ¢'m(1S) Driving through safety zone...... 3
i .(14). No liability insurance................ 3
(15) Failure to report accident where
such report is required. o 3,
(16) All other moving violations .2

No points shall £e assessed for convictions of follow-
ing offenses:

. Over loads * ;¢ Carrying concealed weapon

Over length " Improper plates

Over width Improper registration

Over height Improper mufilcr

lllegal parking Public drunk within a vehicle

Possession of liquor

Improper display of license plates or dealer tags
Unlawful display of emblems and insignia
Failutc to display current inspection certificate

3. Hearings:
With or without a hearing.

4. Interim Action:

Warning letter sent upon accumulation of four
points: department may request licensee to attend
conference upon accumulation of seven points, and
may afford him an opportunity to attend the Driver
Improvement Clinic: upon successful completion of
course, three points are deducted from licensee's
record; only one such deduction permitted for any
one licensee.

5.. Appeals —Stay of Suspension:

License not to be suspended pending appeal from
conviction.

6. Duration of Points:

Points retain their full value for three-year period
and are erased thereafter. Upon restoration of license
suspended or revoked for conviction of a traffic offense,
any accumulated points in a driver's record are erased.

7. Out-of-State Convictions:
Point system applies to violations and convictions
withinstate only.
8. Assessment of Points when licensee subject to
suspension under other law: =

-Points are not assessed for convictions resulting from
suspension or revocation under other provisions of



law. Any points heretofore charged for violation of 3. Violations and schedule of point values based

the motor vehicle inspection laws shall not be con- on convictions. (See item 7 below):
sidered as the basis for suspension or revocation of li- Courts of record or mayors' courts shall assess and
cense. When person subject to suspension under point transcribe to abstract of conviction report, furnished
system and to suspension or revocation at the same by and forwarded to the department, the points
time under other provisions of law, period of suspen- charged, according to following schedule:

sion or revocation to run concurrently. Points

(1) Violation of provisions (secs. 4507.

9. Two or more offenses arising out of single 38, 4507.39, or ordinance) prohibit-

m incident: _ _ ing operation of motor vehicle while
Where multiple offenses occur on a single occasion, under suspension OF revocation.
points assessed for one offense only; if offenses have (4507.38 prol ng while li-
different values, the highest point value is assessed. cense is suspci. a-  voiced under
. driver license lasv; 4507.39 prohibits

10. Probation:

any "nonresident or other person"
whose license or right of privilege to
operate in the state has been sus-
pended or revoked from operating
with a license issued by another
jurisdiction during period of suspen-
sion or svithin one year of date of

Department may substitute a period of probation
for all or any uncxpired period of suspension under
the point system for period not exceeding one year;
violation of probation results in suspension for orig-
inal period ordered, or remainder of unexpircd term;
accumulation of three or more points during proba-
tion constitutes violation of probation. *

such revocation) ......c.cccceeveiiniicinnenn 6
(Also provides, with reference to
OHIO above enumerated sections, for fine
1. Number of points which authorizes suspension: of not more than 5500 and imprison-

ment for not less than tsvo days nor
more than six months; hosvevcr, un-
2 Procedure: der point system (sec. 45r'.40)
penalty for driving while license sus-
pended or revoked shall be a fine of
not more than $500 and imprison-
ment for not less than three days
nor more than six months: no court
shall suspend the first three days of
any sentence provided under the sec-

Twelve or more points within a two-year period.

Department notifies offender who has accumulated
12 points within two years from date of first convic-
tion that his license will be suspended within 20 days
of notice unless lie files petition in court (juvenile
court, if under 18 years of age) agreeing to pay cost
of pr k cdings and alleging he can show cause why his
driving privilege should not be suspended as follows:

(Upon written request of petitioner, department shall tl_on.) . .
furnish him witli copy of record of convictipns; exist- (2) Violation of 4549.04 or ordinance
ence of such record showing ”~or more points shall be prohibiting operation of a motor
prima facie evidence that person is an habitual traffic vehicle svithout consent of osvner... 6
law violator.) (3) Homicjde by vehicle..........ccccceevirnennne. 6
a. Six months, if person not previously suspended (4) Violation of 4511.19 or ordinance
under the point system prohibiting operation of i motor

vehicle while under the influence of

b. One year, if person had no more than one such alcohol 0.- drugs.......oovveeeeveeeeenee. 6

previous suspension

c. Three years, if person had no more than two ©) I;?lgggset;sgzgigggtdlsclose identity 6
such previous suspensions Violati ¢ 4511 2 """"""""""" d
d. Five years, if person had three or more such (6) Violation of 4511.02 or any ordi-

. : nance prohibiting the willful fleeing

PreVIoUS SUSpensions. or eluding of a police officer 6
At hearing court determines if person's license shall ©)

be suspended, based on record and other competent

evidence. If court finds that person has failed to show

cause why his license should not be suspended, court

Any crime punishable as a felony
under the motor vehicle laws or any
other felony in which motor vehicle

IS USEd .o 6
shall suspend as noted above, withhold such suspen- B -
sion or part thereof, or provide such conditions or pro- ' (8) Driving in violation ui license re-
bation as it deems proper; in such case, cost of proceed- strictions 2
ings to be paid of person; if person does show,cause, (9) Violation of 4511 251 or ordinance e

cost to be paid out of county treasury. prohibiting reckless operation..... 4



Points
(10) Violation of 4511.20 or ordinance
prohibiting reckless operation 4
(11) Violation of speed regulations 2

(12) All other moving traffic violations,
except 5577.01 through 5577.S9 (size
and weight of vehicles)........cccconnenn. 2

4, Interim Action:

Warning letter by regular mail sent when points
assessed exceed five; letter to list reported violations,
points charged for each, and to include c Itline of sus-
pension provision. On accumulation of more than
seven points person required to submit to license or
physical examination, or both; such examination to
determine if person is to be suspended or revoked, re-
tain license or is issued restricted license. Failure or
neglect to submit to exam is grounds for suspension
or revocation.

5. Duration of Points:

Points retain their full value for two years; points
used to suspend driver shall not be considered as the
basis for any subsequent suspension under point sys-
tem.

On natification from court, departm nt shall delete
points entered for bond forfeiture if person is ac-
quitted of offense.

6. Out-of-State Convictions:
Not included under point system.

7. Assessment of points when licensee subject to
suspension under other law:

When person’s driving privilege is suspended by the
court for specified offenses covered in Tables 1-3 and
points are charged under the point system for such
offenses, "that period of suspension shall be credited
against the time of any subsequent suspension under
this section for which such points were considered in
making such subsequent suspension."*

8. Two or more offenses arising out of single
incident:

Where multiple offenses occur on a single occasion,
points are assessed for one offense only; if offenses
have different point values, the highest point value
is assigned.

9. Nonresidents:

* Nonresidents’ driving privilege subject to suspen-
sion by department (registrar). (Note: See Item 2
above, covering court's authority.)

10. Reinstatement:

Person whose license is suspended, pur “on proba-

tion, or granted limited or occupational driving"
under the point system, is not reinstated until he has
qualified by taking the required driver’s examination
and gives and maintains proof of financial responsi-
bility in accordance with the provisions of the fi-
nancial responsibility law.

PENNSYLVANIA

1. Number of points which require suspension:
Eleven points or more (Also sec Interim Action,
Item 3, below).
First suspension —60 days
—90 days
Subsequent suspension — 120 days to oneyear, at

discretion of depart-
ment

Second suspension

2. Violations and schedule of point values based
upon convictions:

Section of Code Points
1001 (1) Reckless driving 5
1002 (a) Driving too fast for

conditions .......cceenee. 5

1002 (b) (1) Exceeding speed limit
of 10 mph in passing
any interurban or street
car taking on or dis-
charging passengers; at
intersection where safe-
ty zone established;
where traffic controlled
by officer or traffic
signal....cccoceeennen, i 4

1C02 (o) (1L.1) Exceeding 15 or 20
rn”h limit in residence

district......ccvvvevennnnn. 4

1002 (b) (2) Exceeding speed limit

of 15 mph in school

1002 (b) (3) Exceeding speed limit
20 mph within 200 feet

of RR grade crossing.. 3

1002 (b) Speed over legal limit:
(4'719)
1002 (c) 6 to 10............ 3
Ntol5........... 6

16 to 20 (and 15
days suspension) ... 6

21 to 29 (and 30
days suspension) ...



Section of Code

1004

1003

1006

1007

1008 (a) (c) (d)
<*).

1008 (b)

1009 (a)

1010 (a)
1010 (b)

1011 () (b) (d)
1012

1013 (a) (b) (d)

1014 (&) (b) (0
1016 (a) (b)

%
1016.1
1018 (a-e)

1020 (a)
1026

1028 (a)

1036

1113.1

S. Interim Action:

Points

SO and over (and 60
days suspension) ...

Driving to left of cen-
ter of highway............

Passing at intersection
of railroad crossing...

Failure to drive on
right half of highway..

Improper overtaking .

Improper passing____

Improper passing on
curve or crest of hill..

Failure to vyield to
overtaking vehicle ...

Following too closely..

Following too closely
(comm, vehicle) .... .

Improper turning-----

Failure to give proper
signals.....cccovvvevienene.
Right of way (two ve-
hicles at intersection at
same time)

Exceptions to right of
way
Driving through stop
sign
Failure to yield right

Passing school bus
loading or unloading..

Stopping on highway.

Coasting (passenger or
commercial vehicle) .,

Moving violations on-
Pennsylvania turnpike,
other than speed..........

Restricted zones for
certain commercial ve-
hicles .oovvvveeeeeee,

.operator is a minor, a similar letter may also be sent
to his parent or guardian.

When person’s record for first time shows as many
as six points, department shall require that he under-
go a special examination (as provided in Sec. 60S
(9) ) attend an approved driver improvement school,
or clinic, or any combination of foregoing. On suc-
cessful completion of school, driver's record shall be
credited with one point. On’failure to attend and
satisfactorily complete requirements of examination,
school or clinic, an additional five points shall be as-
signed and license or learner's permit shall be sus-
pended.

. When person’s record has been reduced below six
points and for the second time shows as many as six
points, action taken as above, except for reference to
crediting driver's record with one point.

When person's record has been reduced below six
points and for a third or subsequent time shows as
many as six points, department shall require him to
attend an interview, at which time the record is re-
viewed and department shall take such action as is
deemed proper.

4. Duration of Points:

Points removed from record from date of last con-
viction at the rate of two points for each year person
is not convicted of any violation of vehicle or tractor
laws of Commonwealth. However, on restoration of
driving privilege following suspension under point
system, person’s record shall show five points, which
shall be removed as noted above.

5. Credit Points:
See Interim Action, Item 3 above.

6. 'Two or More Offenses Arising out of Single
Incident:

On conviction of two or more offenses under point
system committed on single occasion, points assessed
only for offense with highest point value.

7. Out-of-state convictions:

Points' may be assessed when such offense, it com
mitted in Commonwealth, would result in poin
assignment

«.8.mNotice of Suspension:

Upon suspension, department shall notify perso
in writing to surrender license or learner’s permit.

; 9. Hearings:

After a hearing which indicates person was at faul
‘or partly at fault, in causing an accident, departmei
may require person to undergo special examinatic
or attend driver improvement school or clinic. (S
under Interim Action, Item 3 above).

When person's record shows as many as three points
(note: no offense has lower point value) department
shall notify offender by letter of nature and effect of
point system: failure to receive notice shall not pre-
vent suspension of license' or learner's permit; where

B



SOUTH CAROLINA

1. Number of points which authorizes suspension:
Twelve points within 12 months (which presumes

to indicate a disrespect for law and disregard for
safety of others) —maximum suspension six months.

2. Violations and schedule of point values based
upon convictions:

Points
(1) Reckless driving......ccoevevvveinnnnn v . 6
(2) Passing stopped school bus.............. 6
(3) Hit and run (property damage
only) i 6
(4) Driving too fast for conditions, or
speeding....ccccoeennne 4
(5) Disobedience of official traffic control
SIgNAlS. .o 4
(6) Disobedience of officer directing
traffic.....ccoovv 4
(7) Failing to yield right of way 4
(8) Driving on wrong side ofroad 4
(9) Passing unlawfully.........c.ccocovvnenee. 4
(10) Turning unlawfully ... 4

(11) Driving through or within safety
ZONE e 4

(12) Failing to give signal (or giving im-
proper signal) for stopping, turning
or suddenly decreasing speed 4

(13) Shifting lanes without safety
Precaution ........ccceviviieveneseieeineens

(14) Improper dangerous parking

(15) Following too closely..........ccccoceeee.

(16) Failing to dim lights........cccceevevenene. 21
(17) Operating with improper lights....

(18) Operating with improper brakes....

(19) Operating vehicle in unsafe
condition ...

(20) Driving in improper lane.................

' 3. Hearings:

Suspension before hearing; but licensee entitled to
hearing.

4. Interim Action:

Not specified in law. (Note: und :r administrative
procedures warning letter is sent upon accumulation
of six points).

5. Warning Tickets:
Warning tickets not to be assigned a point value.

'6. Courts:
Courts to report convictions to department as re-

quired under other law; action of departmcnt'subjcct
to judicial review.

7. Other law not affected:

Point system authority shall not aflcct action taken
by department in suspending or revoking license when
such action is mandatory under other law.

8. Duration of Points:

Points retain full value for 12 months; half value
between 12-24 months; points not counted thereafter.
Points which are used to suspend driver are not con-
sidered as basis for further action, under the point
system, or other law covering reckless driving (which
provides for mandatory license suspension for three
months on second or subsequent conviction for such
ollense within 5 years).

9. Out-of-State Convictions:

Applies to out-of-state convictions of resident drivers
for offenses covered under the point system provided
that reciprocal agreements are entered into with other
ghates.

10. Nonresidents:

Nonresident subject to suspension in same manner
as resident driver.

11. Military Personnel:

Conviction by court martial of any branch of armed
services of U. S. or by a U. S. Commissioner of a vio-
lation either on or off government property which if
committed in South Carolina would be a violation of
the laws of the state may, in discretion of department,
be recorded against a driver the same as if conviction
had been had in courts of South Carolina.

SOUTH DAKOTA

Department authorized to adopt a point system.
See Note in Table 5.

UTAH
1. Authority to Establish:

Department authorized to assign point values to
moving traffic violations, based on rela‘ionship be-
tween such violations and motor vehic*. accidents.
(See also Note in Table 5).

2. Point Assessment:

Persons convicted of such violations shall have as-
sessed against their driving records the number of
points assigned; but the number of such points as-
sessed shall be decreased by 10% if on abstract of
court record of conviction court has graded severity of
violation as "minimum” and increased by 10% if
court grades violation as "maximum.” (See Note in
Table 10.)

3. Duration of Points:

Points shall be valid for period of time determined
by department, which time limit shall not exceed three
yean.



4. Point Deletion — Violation-free Driving:

Department authorized to delete points to reward
violation-free driving for such period of time as it
may determine.

5. Public Notice:

Notice of points assigned for violations, time limit
for deletion of points, and point level at which de-
partment takes suspension action snail be published
in two newspapers with general circulation through-
out state; notice of changes made in point system shall
be/given in similar manner.

6. Hearings:

Upon suspending license under point system, de-
partment shall notify licensee and upon his request
afford him an opportunity for a hearing, witlun 20
days after receipt of such request. After hearing, de-
partment shall cither rescind suspension, or on good
cause, may extend suspension or revoke license.

WISCONSIN

Department authorized to adopt a point system.
(See Note 2 in Table 5))

* DISTRICT OF COLUMBIA

1. Authority to establish point system:

By order, Director of Motor Vehicles is required to
put into effect a point system for suspension and revo-
cation of operator’s permits.

Points assessed only after conviction. With retpect
to persons under 18 years of age, points assessed only
after adjudication by juvenile court or other court
having jurisdiction or where such person has not
denied charge to Juvenile Bureau of Metropolitan
Police Department.

In his discretion, director may, after notice and op-
portunity for a hearing, suspend permit or driving
privilege of any person without assessment of points
for traffic charges pending in court, subject to final
determination; on finding of guilt, points assessed. In
cases where director proposes to revoke or continue an
existing suspension following court proceeding, he
shall afford operator opportunity for a hearing.

2. Number of points authorizing suspension,
revocation:

Eight points for license suspension and 12 points for
revocation, accumulated within a three-year period.
Initial suspension period from two to 30 days with
subsequent suspension from 15 to 90 days based on
seriousness of case. Revocation period not specified,
but under basic law is six months. When revocation
action can be modified (in opinion of Hearing Officer
or Director) to a suspension, suspension not limited
to periods above; when limited permit is allowed as
modification of suspension or revocation, effectiveness
of permit also not limited to time periods noted above.

Suspension effective five days after notice, unless
hearing requested; mandatory revocation effective im-
mediately.

3. Violations and schedule of point values:

Points
Any moving violation not listed below
and not contributing to an accdent.......... 2
Violations contributing to «n accident... 3
SPEEdiNgG...coeiieieiee e 4
Motor running unattended......cccccevreennne. 4 .
Failure to lock ignition..........cccccoovivvvinenne 4
Failure to report an accident................ 5

Failure to give the right of way to
pedestrian

Leaving after colliding:
No personal injury........ccceeeeeveinnan 8

With personal injury.......c.ccoceeeeneee. 12
Reckless driving......ccocoovevveeevicieeennnn, 12

Operating without a District of Columbia
permit prior to restoration of operating
privileges which have been suspended.... 12

Operating in violation of restriction........ 12
Using permit of another...........c........... 12
Operating after suspension or revocation. 12

Obtaining or attempting to obtain a per-
mit by misrepresentation.............cc........ 12

Loaning or altering a permit................. 12
Conviction for any homicide or assault

committed by means of an automobile... 12
Driving under the influence of intoxicat-

ing liquor or narcotic drugs.................. 12

Any felony involving use of an
automobile

4. Suspension under other conditions:

Director, in his discretion, and after notice and oj
portunity for a hearing, may suspend or revoke perm
or operating privilege of person who, in his opinio!
is not physically, mentally or morally qualified i
operate safely or has driven in manner which shows
flagrant disregard for safety of persons or property.

In addition, when person is arrested for any of i
following traffic violations, he shall be interviewed

« an official of the Metropolitan Police Department a
' served notice of possible suspension unless he appe
for a hearing with department (motor vehicle) witl
'five days (10 days for nonresident) to shosv cause si
permit should not be suspended or revoked, (cent
driver file notified by phone to place "'stop” in driv<
record). On failure to appear, permit or privilege i

80



pended or revoked until restored by director, (special
procedures set forth for persons, who because of physi-
cal or mental condition, cr.nnot be served notice):

(1) Operation of a motor vehicle involved in an
accident resulting in the death of another.

(2) Operation of a motor vehicle at a speed in ex-
cess of 30 miles per hour above the authorized
speed limit.

(3) Operation of a motor vehicle involved in an
accident as the result cf a traffic violation for
which, by order of the Municipal Court, col-
lateral of $50 or more, or a bond in any
amount, is required.

(4) Operation of a motor vehicle in disregard of
any restriction which may have been imposed
on the use of the permit of the operator of such
vehicle, whether such permit be issued by the
District of Columbia or by another jurisdiction.

(5) Operation of a motor vehicle while apparently
under the influence of intoxicating liquor or a
drug, or while apparently physically or mental-
ly unqualified to operate a motor vehicle by
reason of dir betic coma, or epileptic or other
seizure.

(6) Leaving the scene of an accident, in which the
motor vehicle driven by him was involved and
in which there is bodily injury, without giving
assistance or making known his identity and
address and the identity and address of the
owner of the vehicle.

(7) Reckless driving involving bodily injury.

(8) Engaging in the commission of a felony in
which a motor vehicle is involved.

Director also has authority, when justified, to re-
guire person to show cause why his license should "not

be revoked, when action has already been taken to-
wards the suspension of the permit or privilege of such
person.

5. Interim Action:

On first moving violation, warning letter sent un-
less points assessed are five or more; at five points,
person to attend conference.

6. Duration of Points:

Points shall be erased only by a lapse of three years;
upon issuance of a permit, following revocation, there
may be additional periods of suspension or revocation
for additional points obtained. In his discretion, di-
rector may cancel points assessed against traffic violator
who elects to stand trial and where court finds such
person not guilty or dismisses case.

7. Out-of-state convictions —military personnel:

For convictions, forfeitures and pleas of guilty certi-
fied to the District by other jurisdictions, points com-
parable to the District schedule will be assigned in the

9discretion of the Director.

In traffic cases turned over to military authorities,
points will be assessed immediately upon notification
to the Director that such military authorities have
taken disciplinary action as the result of arrests of
service personnel for moving traffic violations.

8. Failure to respond to traffic citation:

After notice and opportunity for a hearing, director
may suspend resident arrested for traffic violation in
another jurisdiction, which under agreement with
D. C., permits violators to receive a traffic citation
instead of posting bail or collateral to secure appear-
ance for trial, and who fails to comply; suspension to
remain in effect until person shows evidence of com-
pliance with terms of citation. Also applicable with
respect to moving traffic violations committed in D. C.
by D. C. residents.



PAUL J. BELL, JR., Petitioner,

\Y

It. 1. BUItSON, Director, Georgia Department
of Public Safety

N4* U SN 29 L Ed 2d 90, 91 S Ct ££27&
[No. 5586]
Avgucd March 23, 1971. Decided May 24, 1971.

SUMMARY

Under Georgia’*motor vehicle safety responsibility statute, an uninsured
motorist’s motor vehicle registration nnd driver's license are subject to
suspension if he is involved in an accident and he fails to post security to
cover tlu amount of damages claimed by aggrieved parties. The peti-
tioner, r.n uninsured motorist, was involved in an accident when a girl i*odc
her bicycle into the side of his automobile.* Ho did not post security for
the damages claimed to have boon suffered by the girl. At an administra-
tive .tearing, his offer to prove that he was not liable for the accident was
rejected, and lie was given SO days to post security or to have his license
and registration suspended. The administrative decision was upheld by
the Georgia Court of Appeals (121 Ga App 418, 174 SE2d 235), and the
Georgia Supreme Court denied review.

On certiorari, the United States Supreme Court reversed and remanded
the case. In an opinion by Brennan, J., expressing the view of six mem-
bers of the court, it was held that before the state could suspend the peti-
tioner’s license and registration, procedural due process required a deter-
mination wlulhcr there was a reasonable possibility of a judgment being
rendered against him as a result of the accident, since liability, in the
sense of an ultimate judicial determination of responsibility, played a
crucial role under the state’s statutory (scheme for motor vehiclo safety
responsibility.

Burger, Ch. J., and Black and Brlagkmun, JJ., concurred in the result

IIKADNOTKS
Classified 1° U. S. Supreme Court. Digest, Annolnlrd

Constilulinnnl Law 8095 — motor
vehicle licenses
1. The Fourteenth Amendment is
not violated by a statute which bars
the issuance of licenses to all motor-
ists who do not carry liability insur-
ance or who do not post security.

Constitutional Law 8615 — due

process — motor vehicle license

2. A license issued to a motorist is

not to be taken away by state action

without that procedural due process

required by the Fourteenth Amend-
ment.

Slates § 18 — constitutional restraints

3. Relevant constitutional restraints
limit slate action to terminate nn
entitlement, whether the entitlement
is denominated a "‘right” or a "privi-
lege."

Constitutional Law 8095 — due
process — motor vehicle license
— suspension

4. In connection with the suspen-
sion of a license of nn uninsured
motorist who was involved in nn
accident, the inquiry into fault or

liability requisite to nfford the
licensee due process need not take
the fonn of a full adjudication of
the question of liability.

Constitutional Law 8095 — due
process — motor vehicle license
— suspension

5. Before a slate may suspend the'
license and registration of an un-
insured motorist who was involved in
nn accident and who did not post
security to cover the amount of dam-
ages claimed by another parly in-
volved in the accident, procedural
due process requires a determination
whether there is a reasonable pos-
sibility of a judgment being rendered
against the motorist an a result of
the accident, where liability, in the
sense of an ullimato judicial deter-
mination of responsibility, plays a
crucial role under the stntc’s statutory
scheme for motor vehicle safety
responsibility.

Constitutional Law 5695 — due
process — motor vehicle license
— suspension

6. A slate’s interest in protecting a

TOTAL CLIENT-SERVICE LIBRARY® REFERENCES

7 Am JUR 2d, Automobiles and Highway Traffic § 138
8 AmJur P1 & PRForms, Automobiles and Highway Traffic,

Forms 51-54

US L Ed Digest, Constitutional Law 88 695, 787, 803.5
ALU Digests, Automobiles and Highway Traffic 8§ 47, 48
L Ed Index to Anno, Constitutional Law; Motor Vehicles

and Curriers

ALU Quick Index, Automobile Insurance; Duo Process of

Law

Federal Quick Index, Automobile Insurance; Duo Process

of Law

ANNOTATION REFERENCE
Validity of Motor Vchiclo Financial Responsibility Act. 86 ALR2d 1011.



claimnn’¥ from the possibility of an
unrecoverable judgment is not, within
the context of the state’s fault*
oriented scheme of motor vehicle
safely responsibility, a justification
fur denying procedural due process by
suspending.the license and rcgistrn-
tion of an uninsured motorist who
has failed to post security, where
there is no reasonable possibility of
a judgment being rendered against
him in' connection with an accident
in which he has been involved.

Constilulinnal Law 87S7 — duo

process — sii.Ticioncy of hearing
. 7. The fact that additional expense
Wfll be occasioned by an expanded
‘smecaring does not justify denying a
hearing which meets the standards of
procedural due process.

Constitutional Law 5 Cil — motor
vehicle license — suspension

8. In reviewing state action in the

area of suspension of motorists'
licenses, the United States Supremo
Court will look to substance, not to

.bare form, to determine whether
constitutional minimums have been
honored.

. I® V. >*
Constitutional Law 8803.5 — duo
process — hearing — suspension
of license
9. Under a statutory scheme which
makes liability an important factor in
the state’s determination to deprive
an individual of his motor vehicle
license, the state may not, consistently
with due process, eliminate considera-
tion of that factor in its hearing prior
to the suspension of an uninsured
motorist's license because ho has been
involved in an accident and has not
posted security.

Constitutional Law § 787 due
process — sufficiency of hearing

10. The hearing required by the due
process clause of the Fourteenth
Amendment must be meaningful and
appropriate to the nature of the ease.

Constitutional Law 8§803.5 — duo
process — notice — hearing

11. Due process requires that when
a state seeks to suspend a motorist’s
license, it must afford, before the sus-
pension becomes effective, notice and
opportunity for hearing appropriate
to the nature of the case.

APPEARANCES OF COUNSEL

Elizabeth IL llindskopf argued the cause for the petitioner, pro
hac vice, by special leave of Court.
Dorothy T. Hensley argued the cause for the respondent.

OPINION OF TIIE COURT

Mr. Justice Urennan delivered the
opinion of the Court.

Georgia’s Motor Vehicle Safety
Responsibility Act provides that tho
motor vehicle registration and driv-

er’s license of an uninsured motor't
involved in an accident shall be sus-
pended unless he posts security to
cover the amount of damages
claimed by aggrieved parties in re-
ports of the accident.1 The admin-

1 Motor Vrhirlc Safely Responsibilityoperator nnd owner of any motor vehicle

.Art, (hi, Code Ann. 8 02A-€01 ct ucq.
(IfioK). In pertinent part the Art provided
that anyone involved in an accident must
submit a report to the Director of Public
Safely, Cia Code Ann 892A-(i04 (Supp
J.i70). Within 30 days of the receipt of
the report the Director "shall aun-
jeentl 1l.e liccna: out! all registration ccrlif-

rciu.itnition nlaten uf tho

previously
furnishes security, sufficient . . . to
satisfy any judgments for dnmngor. or

in any manner involved in tho accident un-
less or until the operator or owner has
furnished or immediately

injuries resulting and unless such

operator or owner ahall give proof of
financial responsibility for the futura as is
required in Bection D2A-G1B.1. ¢ <& Co

1

istrntivo hearing conducted prior to
the suspension excludes considera-
tion of the motorist’s fault or liabil-
ity for the accident. The Georgia
Court of Appeals rejected petition-
er’s contention that the State’s stat-
utory scheme, in failing before sus-
pending the licenses to afford him
a hearing on the question of his
fault or liability, denied him due
process in violation of the Four-
teenth Amendment: the court held
that “ ’Fault’ or ’innocence’ arc com-
pletely irrelevant factors.” 121 Ga
App 418, 420, 174 SE2d 235, 236
(1970). The Georgia Supreme
Court denied review. App, at 27.
We granted certiorari. 400 US 963,
27 L Ed 2d 383,91 S Ct 376 (1970).
We reverse.

Petitioner is a clergyman whose
ministry requires him to travel by
car to cover three rural Georgian
communities. On Sunday afternoon,
November 24, 1968, petitioner was
involved in an accident when five-
year-old Sherry Capes rode her
bicycle into the side of his automo-
bile. The childs parents filed nn
accident report with the Director of
the Georgia Department of Public

Code Ann Sn2A-r,or»(a) (Supp 11170). Roe-
lion 02A-015.1 (Rupp 1H70) requires thnt
"such proof must he maintained for a one
year period." Section 02A-005 (a) works
no suspension, however, (1) if the owner
or operator had in effect at the lime of
tho accident n liability insurance pol-
icy or other bond, Ga Code Ann
8§ 92A-f.05(c) (Supp 1970); (2) if the own-
er or operator qualifies as n nrlf-insnrcr,
ibid; (3) if only the owner or operator
was injured, Ga Code Ann 8§92A-
C00 (1058); (4) if the automobile
was legally parked at the tiino of tho acci-
dent, ibid.; (5) if as to an owner, the auto-
mobile wns being operated without permis-
sion, ibid.; or (0) "[i]f, prior to the date
that the Director would otherwise suspend
license and registration thcro shall
bo filed with the Director evidence entiu-
fnclory to him that tho person who would
otherwise have to fils security has been

Safety indicating tbnl their daugh-
ter had suffered substantial injuries
for which they claimed damages of
$5,000. Petitioner wan thereafter
informed by the Director that unless
he wns covered by a Lability insur-
ance policy in effect at the time of
the accident lie must file a bond or
cash security deposit of $5,000 or
present a notorized release from lia-
bility, plus proof of future financial
responsibility,* or suffer the suspen-
sion of his driver’s license ami vehi-
cle registration. App, at 9. Peti-
tioner requested nn administrative
hearing before the Director assert-
ing that he was not liable as the
accident wan unavoidable, and stat-
ing also timt he would he severely
handicapped in the performance of
his ministerial duties by n suspen-
sion of his licenses. A hearing was
scheduled hut the Director informed
petitioner that "[t]hc only evidence
that the Department ran accept and
consider is: (a) wns the pnlilinner
or his "elude involved in the acci-
dent; (b) has petitioner complied
with the provisions of the Law na
provided; or (c) does petitioner
come within any of the exceptions
of the Law.” App, at 11.* At the

released frmn liability or hern finally
adjudicated not to be liable or lino ry>«olrd
a duly acknowledged written ni*»e*in"ht
providing for the payment of nn ngieed
amount in Insinl'nirnin .. . ."* lbid.

2. Questions concerning the requirement

of proof of future finnncinl responsibility
are not. before ns. The Stale's brief, nt 4,
nlatcn: "The one year period for proof of
financial responsibility has now expired so
[petitioner] would not he required to file
such proof, even if tho Court of Appenls
decision were affirmed."”

.1, Ga Code Ann §92A-(in2 (1058) pro-
video:

"The Director shall administer nnd
enforce tho provisions of this Chapter nnd
may make rules nnd regulations necessary
for its administration and shnll provide
for hearings upon request of persons ag-
grieved by orders op nets of the Director
under tho provisions of this Chapter. Such
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minis lraUvc hearing the Director
jerked petitioner’s proffer of evi-
nce on liability, ascertained that
lilionor war. not within any of the
itutory exceptions, and gave pc-
ioner ’0 days to comply with the
urity requirements or suffer sus-
nsion. Petitioner then exercised
statu lory right to an appeal do
vo in the Superior Court. Ga Code
u S.02A-602 (10.18). At that
iring, the court permitted pcti-
ncr to present his evidence on li-
lity, and, although the claimants

re neitiior parlies nor witnesses, .

ind petitioner free from fault. As
osult, the Superior Court ordered
lat the petitioner's driver’s license
be suspended [until]
t is filed a/rainst petitioner for
purpose of recovering damn/res
the injui'cs sustained by the
d . . . App, at 15. This
lor was reversed by the Georgia
irt of Appeals in overruling pe-
oncr’r, constitutional contention.

1-31 If the statute barred the is-
mco of licenses to ail motorists
o did not carry liability insurance
who did not post security, the
tide would not, under our cases,
late the Fourteenth Amendment,
parte Foresky, 280 US 80, 78 h
152, 54 S Ct 3 (10.13); Conti-
dal llaking Co. v Woodring, 280
852. 7(1 L lid 1155, 52 S CL 505,
ALII 1*102 (10.72); Jlo-s v Faw-
ii, 27-1 US 352, 71 L 1id 1001, 47
LG82 (1027). It does not follow,
vevcr, that the Amendment also
mils the Georgia statutory
cine merely because not all mo-
isls, but rather only motorists
olved in accidents, arc required

need not be a matter of record

il.c deei.ion a: rendered by tho
Ttnr shall lie final unless the aggrieved
nh.all desire an appeal, in which

ho shall have the right to omcr an ap-
1to the superior court of tho county of

to post security under penalty of loss
of the licenses. See Shapiro v
Thompson, 394 US 618, 22 L Ed 2d
Q00 80 S Ct 1322 (10G9); Frost &
Frost Trucking Co. v Railroad Com-
mission, 271 US 583, 70 L Ed 1101,
46 S Ct 605, 47 ALR 457 (1926).
Once licenses arc issued, as in peti-
tioner’s ease, their continued posses-
sion may become essential in the
pursuit of a livelihood. Suspension
of issued licenses thus involves state
action that adjudicatcs important in-
terests of the licensees. In suchll
eases the licenses arc not to be taken\
away without that procedural due
process required by the Fourteenth
Amendment. Sniadach v Family Fi-
nance Corp. 305 US 337, 23 L Ed 2d
340, 89 S Ct 1820 (1960); Goldberg
v Kelly, 397 US 254, 25 L Ed 2d 287,
90 S Ct 1011 (1070). This is but!
an application of the general propo-
sition that relevant constitutional
restraints limit state power to ter-
minate an entitlement whether the
entitlement is denominated a "right”
or a "privilege.” Sherbcrt v Venus*,
374 US 308, 10 L Ed 2d 1)05, 83 S
Ct 1700 (1003) (disqualification
for unemployment compensation);
Slochowcr v Hoard of Higher Edu-
cation, 350 US 551,100 L Ed G02, 7G
S Ct G37 (105G) (discharge from
public employment); Speiser v Ran-
dall, 357 US 513, 2 L Ed 2d 14G0, 78
S Ct 1332 (1958) (denial of a tax ex-
emption) ; Goldberg v Kelly, supra
(withdrawal of welfare benefits).
Sec also Londoner v Denver, 210 US
373, 385-330, 52 L Ed 1103, .1112,
28 S Ct 70S (1908); Goldsmith v
Board of Tax Appeals, 270 US 1)7,
70 L Ed 494, 40 S Ct 215 (192G);
Opp Cotton Mills v Administrator,

his residence, by notice to tho Director, in
the same manner n* appeals aro entered
from the court of ordinary, except that tho
appellant shall not bo required to post any
bond nor pay the costs in advance. If tho
aggrieved person desires, the appeal may

SsSssfiw
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312 US 126, 85 L Ed 624, 61 S Ct
524 (1941).

ffl, 51 We turn then to the nature
of the procedural due process which
must be afforded the licensee on the
qguestion of his fault or liability for
the accident.4 A procedural rule
that may satisfy due process in one
context may not necessarily satisfy
procedural due process in every ease.
Thus, procedures adequate to deter-
mine a welfare claim may not sufiico
to try a felony charge. Compare
Goldberg v Kelly, 397 US, at 270-
271, 25 L Ed 2d at 300, with Gideon
v Wainwright, 372 US 335, 9 L Ed
2d 799, 83 S Ct 792, 93 ALR2d 733
(1963). Clearly, however, the In-
quiry into fault or liability requisite
to afford the licensee due process
need not take the form of a full ad-
judication of the question of liabil-
ity. That adjudication can only ho
made in litigation between the par-
ties involved in the accident. Since
the only purpose of the provisions
before us is lo obtain security from
which to pay any judgments against
the licensee resulting from the ac-
cident, we hold that procedural clue
process will he satisfied by nn in-
quiry limited to the determination
whether there is n reasonable pos-
sibiUiy of judgments in the amounts
claimed being rendered against the
licensee.

f< 7) The Slato argues that tho
licensee’s interest in avoiding the
suspension of hia licenses is out-
weighed by countervailing govern-
mental interests and therefore that

lie heard liy tho judge at term or in chain-
Jiern or before njury at the firnt term. Tho
hearing on the nppcnl shall bo do novo,
however, nuch appeal shall not net an n
supersedeas of any orders or acta of tho
Director, nor shall tho appellant bo allowed
to opeinto or permit n motor vehicle to
bo operated in violation of any nunpcnaion
or revocation by tho Director, while ouch

K 90
this procedural due process need not.
be afforded him. We disagree. In
eases where there is no reasonable
possibility of a judgment being ren-
dered against a licensee, Georgia's
interest in protecting a claimant
from the possibility of an unrecov-
erable judgment in not, within the
context of the Slate’s fault-oriented
scheme, a justification for denying
the process due its citizens. Nor is
additional expense occasioned by llic
expanded hearing sufficient to with-

stand the constitutional require-
ment. * *‘While the problem of addi-
tional expense must ho kept in

mind, it does not justify denying a
hearing meeting the ordinary stand-
ards of due process.”” Goldberg v
Kelly, 397 US, at 261, 25 L Ed 2d
at 295, quoting Kelly v Wyman, 294
F Supp 893, 901 (SDNY 1900).

[f1,91 The main thrust of Geor-
gia’s argument is that it need not
provide a hearing on liability be-
cause fault and liability are irrele-
vant to the statutory scheme. We
may assume that wore this so, the
prior administrative hearing pres-
ently provided by the State would
ho "appropriate to the nature of llio
ease.” Mullanc v Central Hanover
Bank & Trust Co. 339 1)S 30G, 313,
94 L Ed 865,072, 70 S Cl 052 (1950).
But "[ijn reviewing stale action in
this area we look lo sub-
stance, not to hare form, to deler-
mine whether constitutional mini-
mums have been honored.” Willner
v Committee on Charnelor, 373 US
9G, 10G—107, 10 L Ed 2d 224, 231, 03
S Ct 1175, 2 ALII3d 1254 (19G3)

appeal Inpending. A notice serif by regis-
tered mail shall bo mifllrient rcrvicc on llic
Director that such appeal hnn been
entered."”

4, Petitioners ntntcd at oral argument

that while "it would be posnibln to rnlac
[an equal protection argument] . . .
wo don't raise tlifa point hero,” Tr. of Oral
Arg,, at 14,



concurring opinion). And looking
o0 iLo operation of the State’s stat-
utory scheme, it is ucnr that liabil-
fy, in tl:c sense of an ultimate ju-
irial dcInrmination of rcsponsibil-
y, plays a crucial role in the Safety
osponsibility Act. If prior to sus-
etmion there is a release from li-
hility executed by the injured
arty, no suspension is worked by
ic Act. Ga Code Ann § 92A-G0G
1998), The same is true if prior

suspension there is an adjudica-
on of nonliability. Ibid. Even
flcr suspension has been declared,
release from liability or an adjudi-
iliou of nonliability will lift the
ispension. Ga Code Ann 8§ 92A-
VI (Supp 1970). Moreover, other

Ihe Act’s exceptions arc dcvcl-
ied around liability related con-
Pts. Thus, we are not dealing here
ilh a no-fault scheme. Since the
atutory scheme makes liability an
iporlant factor in the Slate’s dc-
rtninalion to deprive an individual

hia licenses, the State may not,
insistently with due process, clim-
ate consideration of that factor in
« prior hcurinjr.

B10] The hearing required by the
ue IVoccsa Clause must be ""mcan-
Kful," Armstrong v Man/.o, 380 US
15,552, U L Kd 2d G2, @585 S Ct
87 (19G5), and "appropriate to the
tturo of the case.” Mullanc v Ccn-
al Hanover B.tik & Trust Co., su-
*a. Itisa proposition which hardly
ems to iH'ed explication that a
earing which excludes considera-
iii of an element essential to the
icisiun whether licenses of the wi-
re here involved shall be suspended
ics not meet this standard.

1 Finally, wo reject Georgia’s
uncr.t that it must afford the
ixcc an inquiry into the question

of liability, that determination, un- -

like the determination of the matters
presently considered at the adminis-
trative hearing, need not be made
prior to the suspension of the li-
censes. While "many controversies
have raged about the Due
Process Clause,” Mullane v Central
llanovcr Bank & Trust Co. 339 US,
at 313, 94 L Ed at 872, it is funda-
mental that except in emergency
situations (and this is not one)5duo
process requires that when a State
seeks to terminate an interest such
as that here involved, it must afford
"notice and opportunity for hearing
appropriate to the nature of the
case” before the termination be-
comes effective. Ibid. Opp Colton
Mills, Inc. v Administrator, 312 US,
at 152-156, 85 L Ed at 639-641
(1941); Sniadach v Family Finance
Corp., supra; Goldberg v Kelly, su-
pra ; Wisconsin v Constantincau, 400
US 433, 27 L Ed 2d 515, 91 S Ct 507
(1971).

15] Wc bold, then, that under
Georgia’s present statutory scheme,
before the State may deprive peti-
tioner of his driver’s license and vc-
hiclo registration it mm t provide a
forum for the determination of the
guestion whether there is a reason-
able possibility of a ju Igmcent being
rendered against him as a result of
the accident. Wc deem it inappro-
priate in this case to do more than
lay down this requirement. The al-
lernativo methods of compliance arc
several. Georgia may decide merely
to include consideration of the ques-
tion at the administrative hearing
now provided, or it may elect to post-
pone such a consideration to the do
novo judicial proceedings in the Su-
perior Court. Georgia may decide
to withhold suspension until adjudi-
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cation of an action for damages
brought by the injured party. In-
deed, Georgia may elect to abandon
its present scheme completely nnd

Apursue one of the various altcrna-
*| tives in force in other States.4 Fi-

nally, Georgia may reject all of tho
above and devise an entirely new
regulatory scheme. The area of
choice is wide; wc hold only that
the failure of the present Georgia
scheme to afford the petitioner a
prior hearing on liability of the na-

C Tho various alternatives include com-

pulsory insurance plans, public or joint
public-private unsatisfied judgment funds,

ture wc have defined denied him pro-
cedural due process in violation of
the Fourteenth Amendment.

The judgment is reversed nnd the
case is remanded for further pro-
ceedings not inconsistent with this
opinion.

It is so ordered.

The Chief Justice, Mr. Justice
Black, nnd Mr. Justice Blacltmun
concur in the result.

and assigned claims plans. See It. Keeton

' StJ. O'Connell, After Cars Crash (10G7).
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8§ 6-207. tI>'NiFo?.;i Vehicle Code

be given, but notice is required when the point accumulation
reaches............ percent of the number at which suspension is
authorized.13 No points shall be assessed for violating a previ-
sion of this act or municipal ordinance regulating standing,
parking, equipment, size or weight.13 In case of the conviction
of a licensee of two or more traffic violations committed on a
single occasion, such licensee shall be assessed points for one
offense only and if the offenses involved have different point
values, such licensee shall be assessed for the offense having the
greater point value. The department is authorized to suspend
the license cf a driver, with or without preliminary hearing,
when his driving record identifies him as an habitually reckless
or negligent driver or as an habitual or frequent violator under
this subsection. (New, 196S.)

(©) Upon suspending the license of any person as hereinbe-
fore in this section authorized, the department shall immediately
notify the licensee in writing and upon his request shall afford
him an opportunity for a hearing as early as practicable within
not to exceed 20 days after receipt of such request in the county
wherein the licensee resides unless the department and the li-
censee agree that such hearing may be held in some other county.
Upon such hearing the commissioner or his duly authorized agent
may administer oaths and may issue subpoenas for the atten-
dance of witnesses and the production of relevant books and
papers and may require a re-examination of the licensee. Upon
such hearing the department shall either rescind its order of
suspension or, good cause appearing therefor, may continue,
modify or extend the suspension of such license or revoke such
license. (Revised, 19G8.)

8 6-207—Department may require re-examination

The department, having good cause to believe that a licensed
driver is incompetent or otherwise not qualified to be licensed,
may upon written notice of at least five days to the licensee re-

l«lt Is suggested that a percentage low enough to jive the driver op-
portunity to protest any erroneous entry nr.d to improve his driving habits
prior to any suspension be specified. Fifty percent might be appropriate.

»TIn addition, it is suggested that r.o points be assessed for violations
by pedestrians, passengers or bicycle riders, or igr violations of provisions
relating to the preservation of the condition of trafific-control dpevices or
the highway,

86
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cense of a driver without preliminary hearing upon a showing
by its records or other sufficient evidence that the licensee:

1. Has committed an offense for which mandatory revocation
of license is required upon conviction;

2. Has been convicted with such frequency of serious offenses
against traffic regulations governing the movement o: vehicles as
to indicate a disrespect for traffic laws and a disregard for the
safety of other persons on the highways;

3. Is an habitually reckless or negligent driver of a motor ve-
hicle, such fact being established by the point system in subsec-
tion (b), by a record of aecidei ,s, or by other evidence;

4. s incompetent to drive a motor vehicle;

5. Has permitted an unlawful or fraudulent use of such li-
cense;

6. Has committed an offense in another state which if com-
mitted in this State would be grounds for suspension or revoca-
tion ;

7. Has been convicted of fleeing or attempting to elude a police
officer; or

8. Has been convicted of racing on the highways. (Revised,
196S.)

(b) For the purpose of identifying habitually reckless or
negligent drivers and habitual or frequent violators of traffic
regulations governing the movement of vehicles, the department
shall adopt regulations establishing n uniform system assigning
demerit points for convictions of violations of chapter 11 of this
act or of ordinances adopted by local authorities regulating the
operation of motor vehicles. The regulations shall include a desig-
nated level of point accumulation which so identifies drivers.15
The department may assess points for convictions in other states
of offenses which, if committed in this State, would ba grounds
for such assessment. Notice of each assessment of points may

**In formulating the administrative point system authorized by this
lection, each department is urged to consider, in the interest of interstate
uniformity, authorizing suspension for an accumulation of 12 or more
points as a result of offenses committed during any consecutive 12-month
period or 13 or more points as a result of offenses committed during any
24-month period; assigning six points for convictions of reckless driving
willful and wanton disregard for the safety of persons or property, as in

11-901) and for convictions of spsedir.g when the licensee drove at least
20 miles per hour over the lawful limit; four points for convictic..s of
relatively serious offenses; and three points for less serious offenses.

Uniform Vehicle Codess .-
(Rev. ed., 1968) -



This month Dr. Joseph P. llunnessco,
A AMVA Counxol and Director. Uniform
Laws Program, comments on the various
veurf elects..".;"..; c.r'l opinions affecting admin-
istrators’' handling of eases involving “habit-
ual violators’ and their administration of the
point system.

AAMVA members are invited to send Dr.
llenucssec significant court decisions affect-
ing nil aspects ot DIviV administratinn for
discussion in future issues of the BULLETIN.

Driver Lice nse Suspensions—-e!lahlii:al
Violators— Point Systems

Section 0-236 (a) i3j of the Uniform Vehicle Code pro-
vides thai a department may suspend the license of any
operator or chauffeur witliout prolimir.niy hearing upon a
showing by its icccrds or other satisfactory evidence that
tho licenser: "lif.s lvor, convicied with Mich frequency of
serious offenses against traffic regulations governing the
movement of vehicles ;is to indicate a disrespect for traffic
laws an.l a disregard for »he safety of oilier persons o.i
the highways."

On page 266 of Uih«<m /w/irco nnnl~ The Z1'iii:l Son-
fcai, The Air.erican Association of Motor '.'chicle Admin-
istrate)::;. Chapol Hill. 1958. this writer suggested that
this language would he sufficient to support the estab-
lishment of an administrative paint system, and, iron, by
cMcrsion of this reasoning, suspensions under this nu-
thomy.

A recent memorandum decision from the First Judicial
District of North Dakota, Stall of Xorth Dnl.nln r.
I/hcutill, Dccemher 31, 11 C3. easts a shallow of doubt on
this conclusion. This court held that Section 39-06-32
12) NDCC "'as void as uncertain. This statute, which is
in die language of the L'nif.um Code provision, cited
above, the court said, makes no itemization of what con-
stitutes "serious offense” nor does it furnish any standards
in determining the definition of "with such frequency."
Further, tho comt said, it is left in the daik as \o
whether there lias been such serious offenses or such fre-
quency of violations as would "indirate" a disrespect for
traffic laws. To follow this law etch judge would be left
to his own standards >f what constitutes "serious of-
fenses." what may be termed "such frequency." and wvliat
is indicative of "indicate."

To support, its position the court cited 14 Am. Jur.,
Criminal l.aw. sec. I'J. page 771, and r. C,i-
crul Coii 'Inirtiuh Cm. 700 U.S. 3n"). 16 S.C'i. 125. 70 L.lid.
222 (19201, to the effect that a statute must be suffi-
ciently explicit to infoiiii those who aiv subject to it what
conduct on thiir part will lender them liable to its
penalties.

On March 3, .1061, the Supteinc Court of Arizona
handed dnwn ft decision. ArUmc c¢. Hiin in-i'i«/e
limilkij (nut yet mpoited). upholding A.lts. 28-110 t.\ »
(3), which provides: “iA. Tho ilep-titincut is authorized
to siisp 't.d the license of an op.-rator or tir uffcur with-
out prel.mir.ary hearing upon :i showing ¢ its record-
er other sufficient evidence that the licensee: 161 has
been convicted with such frequency of serious offenses
against traffic regulations governing the movement of

8

vehicle* aa to indicate a disiespvet for traffic laws and a
disregard for the safety cf other persons on tho high-
ways," and the Jidmini;-Uali\e point system established
to ir;ipiement this law.

This rouit agreed that standards for administrative
action must h<e >poll.-d not in the Icgi-latho enactment
and that if they are negligible or nonexistent, there is an
unconstitutional delegation of legislative powers. Hut
when examined in this light, the court said, this statute
"evidences live criteria or guides by which the respon-
sible administrative officers are to determine when a
driver’ license shall he suspended. It requires (11 that
the suspension be upon roin-irtioii of offenses against
traffic regulations; (2) that thou* be frtquent convic-
tions; (3) that the offenses of which the operator has
been comielod he scriuna offenses against traffic regula-
tions; (-1) that the offenses be against traffic regulations
governing the movement of vehicles; and (5) that tho
convictions must he such as to show a disrespect for
traffic laws and a disregard for the safety of other per-
sons on the highway." "Wo think," the court said, “the
criteria established by tite legislature fo" the suspension
of nn operator's license i< reasonably di finite and certain
involving a minimum of discretion, particularly where it
is obviously impractical, as heic, to lay down an exact
comprehensive iuie."

In upholding A.U.S. 28-146 iA) (3i and the point sys-
tom established under it tho comt refused to follow
South Ciirrliiia Sich [/All '« 1h j>arIn:i)it a [Ilurhin,
2( S.C. 553. 85 S.K. 2d 466 (Woo0), and Harnll r.
Srhi illl, 210 N.C. 699. 107'S.K. 2d 549 (19.79). which held
paint .systems unconstitutional because authority was
granted without sufficient standards, and cited with ap-
proval Sinrn’1l r. Ilianl, 3ift SAV. 2d JOS (Kv. 1957s.
which uph.ek! Kentucky’s point system and its supporting
statute, None of tliese three statutes was four-square
with the Arizona statute, however, and the difference in
results may be distinguished <ai a difference in statutory
language. A divergence in viewpoints expressed in these
two lines of cases warrants a biiof review of similat case
holdings.

Statute* arc coming in for increasing attack on the
grounds that they are too vague and indefinite to consti-
tute a sufficient definition of prohibited conduct or that
they attempt to make uu unconstitutional delegation of
legislative authority to nn administrative body. In
lhoiiii i. TAHi:;, J6;i NYS 2d 203 (1957), the court ruled
that a provision prohibiting operation of n motor vehicle
"at such speed as to endanger life, limb or property of
any person or at a rate of speed greater than will ponnit
'eii.ging vehicles to a stop without injury to another or
ms properly” was loo vague and indefinite and did not
contain sufficient standards by which a driver's conduct
could be tested, and therefore the statute was Ineffec-
tive as a basis for revocation of a driver's license. By
way of contrast, the Oklahoma court had no difficulty in
upholding a statute which prohibited operation of a motor
vehicle at a speed "in excess of maximum safe and pru-
dent speed as determined and posted by the state high-
way department.” Lmliiiij r. Yimccij, 338 P. 2d 450
(Okla. 19371.

What constitutes an habitual violator has come in for
some review by the emits. In Lamh r. Hiihiu, IDS Vn.
628, 95 S.K. 2d 80 tl95Y), Iho court upheld a determi-
nation that a driver was habitually reckless and negligent
"'here the recurd showed nine convictions in approxi-
mately six years, l.innbv r. Chirk, 199 Va. 371. 99 S.K. 2d
397, decided in *lic smie year, held tint five convictions
;iusn July 19, 1970. to May t= 1955. pin-: Wive convictions
from February 27, 1954, lo June 1 1976, to be sufficient

A.AMV.A. BULLETIN



lii sUi'poit a lindlitxsr by the c-uiintixuohi-r that the lircr.S'V
w.is i;ahitu;illv reciit-*<s aial negligent. A New York court
in r. Mcin;;}, ) N.Y. .7.1.'127 N.H. 2d 5M5 (I-NCO.
up)iel'.l a sl.-iluSe pennittimr the ciWini»sion»M- to sii®j>'i:d
a licen-e for "iiabi; ;.iT” or "ijcrs'sici:1" violation ol tv.'tiic
lav.— agnir.st a ciiiim tlial il was an '.inta'iiuiiMi.in d
g>ui:l (i[ legislative .-.mkonty i.0; n i.-i.-'iinotn-tiw acoary
without providing criteria or sta:;-.lards dcTmin.-. the
word.-: “habitual™ or "persistent.” ‘I'tie North C'snvlii.i
court on the other hand, voided its habitual violator sV.I-
ide becrtii.se il. did ** cer'ain ity fixed s ;a:-l..:ds or
to dcternri:if wlu-liK-r u- not a dihvr is an habitual vio-
lator of the trnliic laws, oral becau.si ‘eft lo the sole
discretion of tho (kqiurlir.cnl to deter. whoa a driver
is an habitual violator of such lews. Tin.-., tho court hold,
to bo an tini:onsl:lut;nnal grant of h.-gisiatlve pjvvors.
Ifnrci'U r. Schehh, s.”.re. Th.» leing triv, the North
Coroiiaa Court, lil'e tiie South Carolina court, did nr.t have
to loo!; at the system of points being used or :it the
record of tho driver.

Ily way of a summary’wc can now rojurt that admuii.s-
tralive point systems have bc”n uplirld in two jurisdic-
tion.'. against attacks that th.-ir foundation statutes were
void as an un-.-onslitutional doicratio.” of lo dive au-
thority. and in two ittii.-dictions they have been void' d.
Only one of these I'ou-ulutLu shiiun-s, huvvews', in Ari-
zri-.a, was substantiudr similar to the language of See-
tion fi-203 (;i) (3) of tin* Uniform Vehicle Code. Wiml
other courts may do when presented with a sbuiktr cpffs-
tiou is open to conjecture. If the statute is in the lan-
guage of the Uniform Cod,;, Section G20G tu) i3), the
Arizona decision stands alone in providing an interpreta-
tion. Divergent language may find support in the Heard
decision. Opponents will cite the Mmbin and Tlarvcil de-
cisions.

Perhaps the leading ease on the dele;:.".lion of legisla-
tive authority ps it affects suspensions of the drivers'
licenses is Th<>nf>»on r. Smith, 133 Va. 367, 151 S.Id. 579,
5SI A.l. It. GO1 11930i. Tills court voided ;i city ordinance
which permitted the chief of police lo revoke the petinit
of any driver, who, in his opinion, became unfit to drive
an automobile t>n tho streets oi the city Tho court said
that "ihe rights of mot* are to he determined hy the law
itself, and not hy the lot or leave of administrative ofti-
cors or bureaus. This principle ottchl not to bo sur-
rendered for convenience or in effect nullified for the sake
of. expediency. It is the prcror.nlive uml function of the
legislative branch of the government, whether state or
municipal, tA determine and decline what the law shall
be, and the legislative branch of the government may not
divest itsc'f of tins function, or delegate it to executive
officers.”

Where does tins leave an administrator who is chained
with the duty and responsibility of administering habit-
ual violator type and oilier general suspension authority
statutes? Tin? question, to a degree, suggests its own
answer. A statute is presumed to I-- valid and enforce-
able unless and until it has been voided hy a competent
court. Until a statute has been voided. <re charged with
its administration and er.forcur.oiti is entitled to rely
upon it and to administer and enforce il.

Hy way of mcaveat, however, it should be mentioned
that the existence of a statute for a long period of years
gives rise to no presumption as to its validity. /'<./,/;*» -
Mciiifiier/itit, 170 N.Y.S. o.l 423 ilO.ISi. Also, repas-agc
of a statute may not ael to approve or validate rules and
regulations promulgated under it ptior to its rep issage.
Lns An'/rl.-s C'uiaff/ r. State liuanl uf Health, 322 P. 2d
9GS (Calif. UJcSi.

What ahnuM be CBAL :1 a ‘omul nion st.itute or a [/
‘svstent bated upon it iboidd h* invalid'ited hy the eotnt;?
Tin* answer s ipplic.l liv l1.o’b .South C.itoii.ua ami North
Caroln.a v.r ilf- I'r.'/i-.a - 1,I ,i -tuusruiy point .-y.-.fem
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to nplnce the voi>i*il statutes. Other states haw obvi-
ated this question by enactment of either a specific- stal-
ut'-ry auihority to e. tn'di-h a system of points or a slat-
utorv p .-Irt system.

Kin.ill;., how- can an administrator predial how- a court
will l:.o!.l when a habit-;..! violator type statute or a point
svsiem established wun ier its authority lias heen chal-
Icuigvd? No 'definitive answer can be given. It may be
It. Iplal to know- how the court has held as to similar
queUiot-.s. It is always helpful to hrow how courts of
oilier ju. ..diction.-, i.»«e la id. Tin? results .na.» hinge tip.in
the skill and diligcir-e with which a lest case is prose-
cuted and Gc-iVndcfi. If the statute in question is in the
language of Section (5205 (a) (3) of the Uniform Code,
the Arizona case stands alone as authority for its validity.
No ruling case, interpreting e same language, exists to
li-e cord rayy..

Law in Lrihci\

A new law passed in 19G3 dealing with financial
responsibility of motorists went into elTccl this
month, but only after ihe 19(5.1 general assembly
made various changes in the act.

The measure calls for stringent penalties
against motorists convicted of any of seven major
traffic violations. Changes in lhe law made by
the present assembly modified some of the penal-
ties. The bill’s sponsors followed several recom-
mendations of Colonel IL Lowell Conner, director
of the Georgia Department of Public Safely.

Revisions in the original law before il became
effective were made lo avoid imposition of tre-
mendous record-keeping burdens on the depart-
ment, which would have required increased per-
sonnel.

Wove? SeeHa IHimincYcs Double Pea
Par u'A;r<i-Provincial Carriers'

The Board of Commissioners of Public Llili-
ties in the Canadian province of Nova Scotia has
authorized motor carriers licensed in the prov-
ince to plate any or all vehicles for extra-pro-
vincial use as well, for a fee of 22 per vehicle
annually.

Previously a separate extra-provincial license
hud to be purchased at full price of from $10 to
$2S per vehicle. The action followed collective
discussion among Hon. Stephen Pyke, Minister of
Highways, the Board of Commissioners of Public
Utilities and representatives of the Maritime
Motor Transport Association.

Tronic fatalities in Mississippi for the first two
months of liiGi v.cro |-l percent below the same
period for IOGfl, according lo Al ltichburg, assist-
ant dit-ector of tho accident records division.
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lii this issue of the BULLETIN, Dr. Joseph
P. Hen:lessee, AAMVA Counsel and Direc-
tor, Uniform Laws Program, reviews another
“habitual violator” ease, as well as the rea-
sonable and prudent speed rule, safety glass
and rulings of the attorney general of South
Dakota.

AAMVA members are invited to send Dr.
Hcr.nossee significant court decisions affect-
ing all aspects of DMV administration for
discussion in future issues.

Hahifaal Violators

Since the March issue of the BULLETIN went to
press another "habitual violator™ case lias come to our
attention. In this case. Aiulcrmtu v. CuMniistunur of
Waltwaii* (not yet reported), handed down Fcbrwiry M,
1961, the* Minnesota Court uphold the provisions of Minn.
St. 171.1St4) which Rives the commissioner uulhority to
suspend tiro license of any person, without a preliminary
hearing, upon a showing tint such drlwr is an "habitual
violator," against a contention that it was unconstitu-
tional as vague in failing to provide a clear and precise
standard for action by the commissioner.

This court recognized the general rule that a statute
which vests discretion in a public official must prescribe
precise rules of action but noted lhat this rule is subject
to exceptions and qualifications. The modern tendency
is to he more liberal in permitting grants of discretion to
administrative officers in order to facilitate the adminis-
tration of laws (Annotation, 1*2 A.L.R. 410). The rule
which requires nn expressed standard to guide the exer-
cise of discretion is .subject to the exception that where
It is impracticable to lay down a definite comprehcns' '*
rule—such as. where the administration turns upon quc
tions of qualifications of personal fitness, or where the
act relates to the administration of a police regulation
which is necessary to protect the general health, welfare
nnd safety of the public -it is not essential that a specific
standard be expressly stated on the legislation. (Annota-
tions. 12 A.l..it. 1-117: 51 A.L.R. 1110; 02 A.L.R. 410.1 This,
the court said, is in aceoid with its piovlous decisions.

In reaching its decision, hov vcr, the court noted that
there is a division among the courts of the several states
as to the validity of tralllc nnd license laws using the
term "habitual violator." as evidence by Harrell v.
Schciilt, 249 N.C. 699, TOG 107, S.E. 2d 549. 551 (1959)
Interpreting an identical provision, and State Hiultwnu
Dcimrtnuat v. Harlan. 22C S.C. 5S.\ bo S.E. 2d 410 (1955).
The court also noted that legislatures in other states
have, by statute, enacted a more specific rule. Texas,
Missouri and Florida have, for example, by statute de-
fined an habitual violator in terms of the number of his
offenses. North and South Carolina 'as noted also in the
March issue of the BULLETIN), following adverse court
rulings, have established legislative point systems for
guidance In determining the status of a licensee as nn
habitual vR r.

This court also uphe. ‘ the use of driver license provision
convictions in determining when a driver is in fact nn
habitual violator. This holding was based in part on the
wording of Minn. St. 171.16 which requires courts to for-

W
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ward reports of convictions of "any law of tiiis state regu-
lating Hie operation of motor vehicle; on streets or high-
ways.”- except parking violations. This is in line with a
recent decision of the Supreme Court of Washington,
State o' n L Hal.Sno v. lhparhncnt <4 Llrenni'g, GO Wash.
2d 525. "71 I*. 2d 575, which permitted the director there
to consider reports of convictions <1 municipal ordinances
and use them as a basis for ordering suspension.

Information for the above case was provided by G. A.
Hatfield, Drivers License Director, Minnesota Department
of Highways.

Safety 0/css

A declaratory judgment action decision. April 3(1. 1963,
in the Law and Equity Court of the <’ityof Richmond, Vir-
ginia, although not a ruling case, may he of interest to
administrators. This case, instituted by Windshield Glass
Distributors. Inc.. against the Virginia Superintendent of
Slate Police, presented two questions: (1) docs tem-
pered glass qualify as a safety gla s under Virginia Code
Section 46.1-293 prior to its amendment in 1960; and (2)
is the 1960 amendment an unconstitutional delegation of
legislative authority to nongovernmental organizations, in
this case, the American Standards Association.

After discussing at length the .statutory authority in-
dived and the qualities of both tempered glass and lam-
anted glass the court concluded that tempered glass
neels the statutory requirement of Sec. 16.1-293, both
lelore ami after the 1960 amendment thereto, nnd that
he 1960 nmonrlmont to such section is not unconstilu-
ional. In reaching this decision as to the constitutional
mostion. in tho absence of Virginia law on the subject,
lie court relied upon L’niaa Uriiliie Co. v. V. S., 201 U. S.
164. 51 L.Ed. 323, a landmark case. See also. St. Lottiv,
tr.. Hi,, v. Tnulor, 210 U. S. 231. 52 L.Ed. 1061.

In reference to the American Standards Safety Code,
he court said the following;

In December, 193ft. a tentative draft of a safely
code purporting to sot forth the .-.pccificntlons and
methods of testing for safety glass ns used for all
purposes, including windshield* and window* of
all types of motor vehicles, motorboat* and air-
craft was prepared by a subcommittee of the
American Standards Association. TItis worlc was
sponsored by the National Bureau of Standards
nnd the National Bureau of Casualty and Surety
Underwriters and was approved by the American
Standards Association, The kilter group was at
that time and is at present composed of repre-
sentatives from all of the interested organizations
concerned with safety development over the coun-
try at large, including various testing laboratories
ns well as governmental agencies. This snfety
code was formally approved in 193S and ns re-
vised in 1950 lias substantially the same speci-
fications and testing standards as when originally
adopted. This code contains the '"standards ai d
specifications™ of American Standards Associa-
tion, which arc referred to in lho 1960 Amend-
ment to 46.1-293. This code differentiates be-
tween windshields and other windows in motor
vehicles and approves only laminated glass for
th~ former, but tempered glass for all others.
With tiiis single exception it accepts tempered
glass as safety glass for all other motor vehicle
glazing punw.ws. This separation of functions

A.A.M.V.A. BULLETIN



In this issue of the Bulletin, Joseph P.
Harnesses, Association Counsel, com-
ments adversely on a “point system' deci-
sion from Kentucky and contrasts early
lund-marl; decisions which upheld Ken-
tucky's administrative Point System and
voided a comparable point system in
South Carolina.

Point System
Suspension Voided

Kentucky’s Administrative Point Sys-
tem for Driver Improvement, bused upon
KRS 186.570, was upheld by the Ken-
tucky Court of Appeals in a landmark
case in 1957. Strrgill, Action Commis-
sioner of Public Safety v. Beard, 303 SAV.
2d 908.

Doubts as to the validity of driver
license suspensions—under Kentucky's
point system, have been raised by the
Kentucky Court of Appeals in another
case, Kentucky Department of Public
Safety v. Glasscock, decided on October
28, 196G, which affirmed a decision of
he Jefferson Quarterly Court that voided

suspension under this self-same point
svstcm.

Under facts of the ease, as reported
ly the Court, on May 20. 1965, the De-
partment of Public Safety suspended
jInsscock's license on the basis cf his
laving accumulated twelve 'points"
viihin three years (KRS 1S6.570 (d)
and PSfty regulations DI-5-1, DI-9, and
DMO0). On June 14, 1965, Appellee
Clusscock advised the Department pur-
suant to KRS 186.5S0 (2), Kentucky's
Appeal statute, that lie was "aggravated"”
by the suspension hut did not advise as
to the grounds for his grievance. On June
16 lie petitioned for relief in the Jefferson
Quarterly Court from the suspension and
this relief was granted and the Depart-
ment's order of suspension was set aside
on grounds unspecified in this opinion.

The Depailineut appealed, first, osten-
sibly to the Jefferson Circuit C'ouit, which
apparently affirmed the Quarterly Court
order setting the suspension order aside.
Upon appeal to the Court of Appeals the
Department argued 11) that the judg-
ment setting aside the suspension was
void because the court lacked jurisdic-
tion, (2) the proceedings were a void

illatcrul attack upon another court's

judgment, and (3) the scope of judicial
review was exceeded.

The Department's first contention was
that the Jelferson Quarterly Court ac-
quired no jurisdiction because tbc Ap-
pellee was untimely in prosecuting his
appeal there. This contention was based
on the language of KRS 186.580 (2),
which directs that the appeal to the Quar-
terly Court lie filed *(1)n not less than
fifteen nor more than thirty days . . .”
The difficulty is that the statute is vague
as in fixing the event from which the
computation of lime is to be made. The
Department's position is that the com-
putation is to he made not less than
fifteen nor more than thirty days after
the licensee reports his grievance to the
Department; Glasscock's, that il means
nof less than fifteen nor more than thirty
days after the Department's order of sus-
pension. lbis Court agreed that the
appeal was timely in that the "not less
than fifteen, nor more than thirty days"
dated from the date of the suspension,
and held that failure of appellee to state
his grounds for grievance was not fatal
since this requirement is merely directive
and not mandatory.

As to (he second position advanced by
the Department, a point relied upon by
appellee (and apparently accepted by the
Quarterly Court), was that the third
violation for which points were assessed
was not based upon a conviction by any
court (although a fine wus paid) although
he availed himself ol provisions of a city
oidinancc which permitted remittance of
a prescribed fine and appointment of an
attorncy-in-luct to enter appellee's appear-
ance mid plcu of guilty.

Appellee's position was based on
language in Sturgill v. Beard. 303 SAV. 2d
908 (Ky. 1957) supra to the effect that a
license may not be suspended (under the
point system) except for 'points" as-
sessed pursuant to convictions of certain
named moving traffic violations.

On this point the Court said it could
concede, without deciding, that for pur-
poses of this opinion, there was no "con-
viction" of appellee incident to his pay-
ment of a line ut the l.ouisviMc traffic
bureau, hut this concession would not be
dispositive as. in the opinion of the Court,
a '‘conviction" is not required as a con-
dition picccdent to the assessment of
points. This is based on the Department's

regulation PSfty-DI-4, which specifically
provides that use of the “convenience"
fine-paying procedure, as used here, was
to be regarded as a "conviction" insofar
as it relates to whether the operator may
be considered to be a "reckless' one; and
because the relevant statute (KRS
186.570) does not make the operator's
"conviction" a condition precedent to
Departmental action, but does specifically
provided that the license may be sus-
pended™ . . . with or without n hearing,
and with or without receiving a record of
conviction of that person of a crime,
whenever the Department had reason to
believe: ... (d) That person is an
habitually reckless or negligent driver of
a motor vehicle or has committed a seri-
ous violation of the motor vehicle laws
(emphasis supplied)". In the view of this
Court, the use in Beard of die term
“conviction" was an inadvertence and a
dictum, and a 'conviction' is not re-
quired. This apparently upheld the De-
partment’s contention that the proceed-
ings below constituted an indirect attack
on the police court judgment under
which appellee waived uppearnnce and
paid n line.

Up to this point the Court, while
liberally construing the appeals provisions
(KRS 186.580 (2), had done no violence
to the Department’s position. Through the
second point, the Court seemed headed
toward a reversal of the lower court and
a confirmation of the Department’s sus-
pension order. Then without other ex-
planation the Court said that the judg-
ments of the Quarterly Court and of the
Circuit Court recite that evidence was
heard, "The evidence is not in the record
before us. We must assume, therefore,
that the evidence heard was sufficient to
sustain the judgments of the Courts.”

In affirming the judgments setting aside
the suspension order the Court said
"What we have said disposes of appel-
lant's contention that the proceedings
constituted an indirect uttack on the
police court judgment. ... as well as the
claim that the scope of judicial review
was misconceived. The basic scope of the
judicial review is concerned with the
guestion of arbitrariness , .

If the basic scope of judicial review of
departmental suspension orders conics
down to a question of arbitrariness, as it
may do, and as i, docs in the instant
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decision, it is difficult to <uc how this
Court could decide that the Department's
suspension t' .lor was arhirarv from u
record of two judgments which contained
no evidence and no apparent allegation of
evidence or arbitrariness. 1 he apparent
effect of this decision is to require that a
departmental hearing be aHorded before
suspension under the point system in
order to avoid reversal on the grounds of
arbitrary action by the Department.

Kentucky's point system was created
on December 20. 1956, by a series of
three administrative regulations. PSfty
DM, DI-2, and DI-3, which (1) estab-
lished a point system for driver improve-
ment, (2) set out a schedule of points,
and (3) provided a mandatory suspen-
sion upon an accumulation of 12 points
within a three year period.

Suspension under this point systcn was
first upheld in Sturyill, Aifinn Comniis*
tinner of Public Safitv v. heard, 303
SW. 2d 90S (Ky. 1957). A review of
that decision follrws.

Heard’s license was suspended under
the point system. In seeking a return of
his license Heard contended that (1) KUS
186,570 upon which the point system
regulations were based, was an uncon-
stitutional delegation of legislative power
without any criteria or standards for an
administrative agency to follow; (2) the
point system, as applied io bint in the
suspension of his license violated the due
process provisions of the Fourteenth
Amendment to the Constitution of the
United States; and (3) action in suspend-
ing his license based upon violations oc-
curring prior to the effective date of the
regulations establishing the point system
was void as an ex post facto application

of the law.
«

In upholding this suspension und the
point system on which it was based the
Kentucky Court of Appeals rejected the
contention that KRS. 1S6.570 was tin-
consitutional as a delegation of legislative
powers without providing any criteria or
standards. In holding that there was no
violation of due process in the suspen-
sion of Hoard's license under the point
system the court said it was too late to
contend, as was done here, that one had
a natural right to operate a motor vehicle
because it is a privilege granted by a
license of the state, subject to reasonable
regulation by the state in the escreiso of
its police powers, and when the condi-
tions imposed by the license are violated
(as here), the suspension of the license
is not a denial of “due process".

Heard's claim that the regulation had
been used retroactively against him was
given short shrift. This claim evaporates,
the Court said, when the provisions of
KRS 186.570. enacted in 1936. are ap-
plied to the facts. It is obvious that there
was no ex post facto application of the
law anil the mere fact that the Depart-
ment used the point system in making its
determination to suspend did not make
the application of the regulation retro-
active. The Court did imply, however,
that application of the regulations so as
to assign points to violations occurring
prior to the 1936 enactment of KRS
186.570 might constitute a retroactive
or e.r post facto application of this statute.

By way of contrast. the opinion of the
South Carolina Court in South Carolina
Slate flijthway Department V. Harbin,
226 S.C. 585. 86 S.li. 2d 4G6 (1955),
should be noted.

This case, like the Heard case in Ken-
tucky. turned initially on whether the
Department had any legal authority to
promulgate a point system.

On November 24, 1953, the South
Carolina State Highway Department,
relying upon the authority contained in
Section 46-172 of the 1952 Code, estab-
lished a point system by administrative
rule. This section provided that “For
cause satisfactory to the Department it
may suspend, cancel or revoke the
driver’s license of any person for a period
of not more than one ycur."

Follow ing issuance of this order Harbin
accumulated a total of 12 points. After
a personal interview (hearing), as pro-
vided in the point system order, Harbin's
license was suspended for live months.
Upon his petition for a court review of
this suspension the trial court held that
the Department was without authority
to put a point system into effect and
revoked its action in suspending Harbin’s
license.

Upon appeal to the South Carolina
Supreme Court the Department conceded
that it was not "expressly” empowered to
adopt a point system but contended that
the power to do so was contained in the
broad powers to refuse, suspend or
revoke a license contained in Section 46-
172. This, the Department said, gave it
authority to set up a point system which
embodied reasonable criteria to be used
in the exercise of its discretionary power,
and that a point system is in accord with
the legislative policy expressed in that
section.

Harbin, on ".he other hand, contended
among other things that -6-172 fixed no
standards and laid down.no intelligible
guides to which the Department must
conform but left the right to revoke or
suspend in the unrestricted and uncon-
trolled discretion ot the Department, and
that this rendered the section void as an
unconstitutional delegation of legislative
authority.

In reaching n decision the Court noted
that it was unnecessary to go beyond the
basic issue of whether the power granted
in 46-172 was unconstitutional on the
grounds that suspensions arc left to the
absolute, unregulated and undefined dis-
cretion of the Department.

It is accepted, the Court said, that al-
though a legislature cannot delegate its
legislative power it can authorize an ad*
ministrativc agency to fill in details by
prescribing rules and regulations. "It is
necessary, however, that the law declare
a legislative policy, establish primary
standards for carrying it out, or lay down
an intelligible principle to which the ad-
ministrative body must conform, with a
proper regard for the public interest."

When the authority of the Slate High-
way Department to suspend or revoke a
license for cause which it deems satis-
factory is considered in the light of the
principles enunciated above, the Court
said, such provisions must be held invalid
as an unconstitutional delegation of legis-
lative powers. Thus, having held that the
statute relied on to support the point
system was unconsilutional it followed,
and the Court so held, that the Depart-
ment was "without authority™ to establish
a point system and such a system was
without force or effect.

Left unsettled were the questions as to
"reasonableness’ of the South Carolina
system, und whether suspensions under

such system would be violative of due
process.
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CHAPTER EIGHT

A LEGAL STUDY OF POINT SYSTEMS

By Joseph P. I-lennessee

Assistant Director, Institute of Government

INTRODUCTION

As was to be expected of any new system, especially a system
which affects upwards of half the driving populations of the
United States and Canada, public reaction to point systems has
been widespread and varied. In general it may be said that the
reaction of the public has been favorable; the reaction of those
whose licenses have been affected by u point system, something
less than favorable.1There is nothing to indicate, however, that
this reaction is essentially different from the reaction to license
sanctions applied under any other system.

Significant of the public and legal acceptance of the theory and
application of point systems is the paucity of cases reaching the
appellate courts in which point systems have been challenged on
legal grounds. This is not to say that there is no case law appli-
cable to point systems other than that found in cases in which
point systems have been challenged. That would be an implication
that point systems are to be gauged and judged by a body of law
peculiar to point systems. That is not the case. In fact, point
systems arc subject to the same legal rules and principles that
govern other systems of license suspensions and revocations. This
fact is borne out in a study of the two available point system
cases." We can go further and say that there exists no sepurute
body of legal precepts and principles applicable peculiarly to
drivers license suspensions. Rather, all systems of license sus-

pensions are governed by general principles of colstiiutionaZlla'x_

and statutory construction It is the purpose of this study to ex-
amine those general' principles of law, compare their application in

1. Seo Kuncipp, The Trufjic Point System as used in the District of
Columbia. 8 Traffic Quarterly 235 (1054).

2. South Carolina Slate Iliyliwuy Dryurtmeat v. Harbin, 22G S.C. 585,
80 S.E. 2d -1GG (1055); Sturyill, Actiny Commissioner of Public Safely
». Beard, 303 S.W. 2d 90S (Ky. 1957).1
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applicable cases, and measure existing point systems against
them.

BASIS FOR REGULATION

It no longer permits of doubt that the legislature in the exer-
cise of its police powers may regulate and control drivers through
licensing procedures. This premise has been upheld in the courts
so many times that it no longer requires citation of legal author-

ity.
tc-rn POLICE POWERS
ILbc W hat do we mean by “police powers"? It is generall)’ recog-
(has nized that it is impossible to give an exact definition of the
Itlie term. Many attempts at definition, however, have been made.
lose Blackstone defined it as “the due regulation and domestic order
Jiiilf of the kingdom, whereby the individual of the states, like mem-
(liat bers of a well governed family, are bound to conform their gen-
"1SO eral behavior to the rules of propriety, good neighborhood, good
manners, and to bo decent, industrious and inoffensive in their
e.ml respective stations.”3 e
Hie It has been said that the police power is merely another
on name for the authority which every sovereignty possesses to pass
hii- all laws for the internal regulation and government of the state*
Bcli and that it embraces and comprises all that portion of the sov-
ereignty of the states not surrendered by the terms of the Federal
u Constitution to the Federal Government.5 Others have snid
lilt that it is the inherent and plenary power in a state over persons
feat and property which enables the people to prohibit all things
lii.j thought to be harmful to the comfort, safety, health and welfare
*in of society.” It has been broadly defined by the United States
Lt« Supreme Court as “that power, inherent in the state, whereby
to. it may enact and enforce all laws for the protection, maintenance
L-u or advancement of the health, safety, morals, comfort, quiet, con-
V. venience, welfare, and prosperity of the people.”7
1X-

lii; 3. 11 Am. Ju.. 971-972
4. Mutual /.o(ia Cotnvumj v. Murtcll. 222 U.S. 225, 32 S. Ct. 74, 5G L.
r7 Ed. 176, Ann. Cns. 1913D, 529 (1915).
5. Slaughter House Catos, 1G \Vvnll. (U. S.) GG 21 L. Ed. 394 (1873).
G. Dri/ndutr r. Fnxldm, 195 N. C. 722, 143 S. E. 530 (1928).
7. C. It, & Q. It. It. v. State of Illinois, 200 U. S. 5G], 2G S. Ct. 341, 50
L. Ed. GOG (1906).
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It is not to be supposed from the foregoing that the police
power is unlimited. Speaking of this power, the United States
Supreme Court has said that it can be used to interfere with the
conduct of individuals and the use of their property only, in-so-far
as may be required to eueet the peace, good order, morals and
health of the community." Expressed another way, the Supreme
Court has said that before the power may be invoked it must be
made to appear that the interest of the public in general as dis-
tinguished from u particular class or group requires such inter-
ference, and that the means chosen must be reasonably necessary
to accomplish the desired purpose, and not be unduly oppressive
upon individual.” These are affirmations of the guarantees co'ir
taincd in the Fourteenth Amendment that no state may make
or enforce any laws which will “deny to any person within its
jurisdiction the equal protection of the laws™ nor shall any state
"deprive any person of life, liberty or property without due
process of law.” For example, the Court has pointed out that the
Fourteenth Amendment, requires that governmental regulations
bo accomplished by methods consistent with due process and
that the due process clause is a limitation upon an improper exer-
cise of the police power by the states in that it prevents an arbi-
trary or unreasonable exercise of the power either through laws
or regulations.” In considering the relationship between the equal
protection clause of the Fourteenth Amendment and the police
power of the states, it is well settled that the police power is
subordinate to the constitutional guarantee of equal privilege and
that any attempted exercise of the police power which results in
a denial of the equal protection of the law is invalid.ll

Another limitation upon the exercise of the police power is
the prohibition, contained in Section 10 (1), Article I, of the Con-
stitution of the United States, against the passage of any ex pout
facto laws.

Summarizing, we can say that the legislature, in the exercise
of its police powers, may properly regulate the conduct of indi-
viduals and the use of their property but that the methods chosen
must have some reasonable relationship to the object sought to

8. Mtotn t Illinois, 94 U. S. 113, (1877).

9. Laivton v. Steele, 132 U. S. 133, 14 S. Ct. 499, 33 L. Ed. 3S5 (1S93).

10. Ntbbia v. Sew York, 291 U. S. 502, 54 S. Ct. 503, 78 L. Ed. 940, S9
A. L. R. HG9 (1934).

11. Smith v. Cahoon, 283 U. S. 553,51 S. Ct 5S2, 75 L. Ed. 12G4 (1921).
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bo obtained, be consistent with due process, apply in a like man-
ner to all persons similarly situated, and be prospective rather
than retroactive in their application and effect.

DUE PROCESS

W riters on the subject state almost without exception that a
license to operate a motor vehicle is a "privilege” and not a
"property right" and that being a "privilege” it.is subject to regu-
lation under the police, powers of the stales. This has been ac-
cepted as the weight of authority in the American court juris-
dictions. This distinction was meaningful because it assumed that
the due process clause of the federal constitution did not apply
unless a license to drive was a “property right.”. This distinction
has lost much of its meaningfulness in view of a holding in the
federal courts that whether you call ita "privilege" ora “property
right,” the freedom to make use of one’s property, in this instance
a motor vehicle, as a means of getting about from place to place,
whether in pursuit of business or pleasure, is a "liberty,"” which,
under the Fourteenth Amendment cannot be curtailed or denied
by a state without due process of law.L ;

This line of thought is being adopted by state courts as well.
The question of whether a license to operate n motor vehicle was
a property right within the meaning of the Fourteenth Amend-
ment was thought to have been put to rest, in Rhode Island, at
least, in the classic case of La- Plante v. State Board of Public
Roads, decided in 192G.n At that time the court held that a
"license” to operate an automobile, being a permit to do that
which would otherwise be unlawful, was merely a "privilege”
and not a "property right" within the meaning of the "due
process"” clauses of the United States and Rhode Island Consti-
tutions, and that provisions for revocation of such license by the
Stale Board of Public Roads without a hearing did not operate
so a3 to deprive the driver of his property without due process

12. Wall v. King, 200 F. 2d 67S (First Circuit, 1953); certiorari denied
Dec. 14, 1953.¢ ¢

13. 47 R. 1. 258, 131 A. C-l (1920). DR
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of kuv. In llcrbcrian v. Limicr,11 decided this year, tlie Rhode
Island Court has retreated from this position with those words:'3

We have, however, come to the conclusion that we can
no longer completely subscribe to the proposition for which
the La Plante case stands. The use of the automobile as a
necessary adjunct to the earning of a livingliood in modern
life requires us in the inlero.l of realism to conclude that
the right to use an automobile on the public highways par-
takes of the nature of a liberty (emphasis supplied) within
the meaning of the constitutional guarantees of which the
citizen may not bo deprived without due process of law. In
State v. Dalton, 22 It. 1. 77, at page SG, 46 A. 234, at page
237, 47 L. It. A. 775, this court pointed out that the liberty
which is guaranteed to every person by belli our stale and
federal constitution includes the right to be free from un-
reasonable interference in the pursuit of a livelihood. In the
Dalton case at page SG, of 22 It. I., at page 237 of 46 A,
quoting from People i\ Gillison, 109 N.Y. 389, at 399,17 X.E.
343, at page 315, we staled: “Liberty, in its broad sense, as
understood in this country, means the right, not only of free-
dom from servitude, imprisonment, or restraint, but the right
to use his faculties in all lawful ways, to live and work where
ho will, to earn his livelihood in any lawful calling, and to
pursue any lawful trade or avocation.” The Court of Appeals
cf Louisiana in the case of Humltea r. Department of Public
Safety, 79 So. 2d 129, recognized that although an opera-
tor’s license was not a property right it was a right which
was protected by the due process clause. I\ that case the
court stated at page 130: “A license to operate a vehicle upon
the highways of the state is a privilege and notproperly
right, although a state may not deny this privilege to any of
its citizens arbitrarily or capriciously.” The proposition that
a license to operate motor vehicles and to use them on llie
public highways is something more than a mere privilege

. was also recognized in Thompson v. Smith, 155 Va. 367,154
S. E. 539, 71 A. L. 11. G04, and in Escobedo v. State Depart-
ment of Motor Vehicles, 35 Cal. 2d 870, 222 F. 2d 1.

But, whatever may be its nature, the court concluded, the
right to use the public highways for travel by motor vehicles is
one which properly can be regulated by the legislature in the
valid exercise of the police powers of the state.

North Carolina, in 1948, joined the list of states in which it is

14. — R. 1.—, 139 A. 24 SC9 (195S).
15. Because of the implications contained in this decision, and in the

cases cited therein, it was thought udvhnblo to quote applicable part3 of the
decision voibntim.
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recognized that a license is something more thaw a mere privi-
lege, with a holding by the Supreme Court that "a license to
operate a motor vehicle is a privilege in the nature of a right of
which the license may not be deprived save in the manner and
upon the conditions prescribed by stalute.”,n This view was
expanded in 1954 when the court said “the right to operate a
motor vehicle on the highways by a licensed operator is granted
by the state, and one should not be deprived of this right except
as authorized by statute, in accordance with prescribed procedure,
and in accord with the established rules of law.”17

Implicit in these holdings is a warning that while operation
of a motor vehicle upon the public highways and the licensing of
drivers may properly be regulated by the legislatures under the
police powers, the manner in which the use of the highways may
be restrained or licenses refused or withdrawn must be consistent
with the principles of due process.

W hat is meant by “duo process”? As a practical matter due
process is a protection against arbitrary and capricious actions
affecting an individual’s life, liberty and property. In a legal
sense the essential ingredients of due process of law are notice
and an opportunity to bo heard and to defend in an orderly pro-
ceeding adapted to the nature of the case.l Daniel Webster said
that by due process of law is meant "a law that hears before it
condemns; which proceeds upon inquiry, and renders judgment
only after trial."lu It generally implies and includes regular al-
legations and opportunity for one to answer to the charges, to
be confronted by the witnesses against him, to be able to offer tes-
timony in his own behalf, and a trial according to some settled
course of judicial proceedings.3

What may constitute due process in one situation may not
constitute due process in another. For example, in the field of
privileges, such as driver licenses, the legislature may provide a
mandatory revocation upon conviction for specified offenses with-
out making any provision for a hearing. In such a case, however,

10. In re Wright, 228 N. C. 564, 40 S. E. 2d Q00 (194%).

17. Winaett r. Scheldt, 250 N. C. 190, 79 S. E. 2d 501 (1954).

18. 12 Am. Jur. 207-203 und cases cited therein.

19. Dartmouth College v. Woodward, 4 Wheat. (U. S.) 518,4 L. Ed.
029 <1810).

20. King v. Panther Lumber Company, 171 U. S. 437, 18S.Ct. 573, 43
L. Ed. 227; (1S93) and sre Annotations, 13 L. It. A. 305.



convictions must be consistent with due process. When, however,
an administrative agency has been authorized to suspend a license

for specified reasons, duo process requires that a licensee be given

an opportunity for an administrative hearing upon the matter
together with the right to have a judicial review of any admin-

.istrative determination. The concept of due process does not,

however, require that a hearing be granted prior to the taking of

official action in exercise of the police power.3l

Thus far we have considered in general manner only, what
constitutes due process. Moving from the general to the specific,
the Pennsylvania Court in construing applicable provisions of
the Pennsylvania statutes for the enforcement of regulations
governing the operation of motor vehicles through revocation
and suspension said.

(but) If the constitutional provisions of due process were
here applicable, they would be fully satisfied by the proced-
ural steps specified in 88 Cio and GIG of the Vehicle Code. As
wo have seen, they require a hearing before the Secretary of
Revenue or his representative. Suspension of the licensee’s
operating privilege is authorized only when the secretary
finds upon sufficient evidence that the offenses enumerated
have been committed. Section 610 allows an appeal to the
Court of Common Pleas wherein the licensee resides. The
licensee is given an opportunity to be heard and to produce
witnesses in his behalf. Hero the Secretary of Revenue ful-
filled the statutory mandate by holding the hearing and by
finding that the appellee had violated the motor vehicle laws
of this Commonwealth. The appellee then availed himself of
his right to be heard anew by the Common Pleas Court. This
system sets up every requirement of due process of law, and
an operator whose license has been revoked or suspended
cannot complain that lie hits been arbitrarily deprived of the
enjoyment of the privilege.'-’3
The Idaho Supreme Court, on the other hand, has held that a

statute which attempted to authorize the Commissioner to sus-
pend the license of an operator without preliminary hearing, if
the operator had been involved in an accident resulting in death,
personal injury or serious property damage, irrespective of negli-

21. Ucrberian v. Lustier, — R. I.—, 138 A. 2d 809 (1953).
22. Commissioner v. Funk, 323 Pa. 390, ISC A. Co (193G).
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gcnco or responsibility, and without provision for review of the
Commissioner’s action in a court of competent jurisdiction, was
unconstitutional as a taking of property without due process.5

Summarizing, it is still the numerical weight of authority in
American jurisdictions that a license to drive is a privilege and
not a property right, and therefore without the constitutional
guarantees of due process. However, there is a discernible ten-
dency among state courts to bold to the federal view that a license
to drive is something more than a privilege, and that the duo
process provisions of the federal constitution do apply.

EX FOSI FACTO LAWS PROHIBITED

Section 10 (1), Article I, of the Constitution contains a
prohibition against passage or enforcement of any cv post facto
law by any state. Authorities differ as to whether the prohibi-
tion against cx post facto laws applies to license suspensions based
on convictions antedating the statutory authority to suspend for
specified violations. Illinois, for example, held that an act author-
izing the Secretary of State to revoke the driver's license of
anyone convicted of driving while intoxicated did not apply to
offenses committed before the act became effective.”*" California,
on the other hand, has held that Section 309 of the Vehicle Code,
which provided that the probationer’s prior convictions should be
considered as convictions for the purposes of revocation and sus-
pension, was not invalid as an ex post facto law as applied to a
motorist who, before that section was enacted, was twice con-
victed of drunken driving.53

A slightly different question was presented in a recent Ken-
tucky decision. There the question was whether a suspension
under the Kentucky point system based in part on violations
occurring prior to the effective date of the point system regula-
tions was an cx past facto or retroactive application of the regu-
lations. In reaching a decision the court said that the claim that
there was an cx post facto application evaporated when the pro-
visions of KRS ".SG.570 were applied to the case. This statute,
enacted in 1936, upon which the point system regulations were
grounded, authorized the Department to suspend summarily the

23. State v. Konni, 58 Idaho 493. 70 P. 2d 919 (1938).

24, Mauezah v. Car/,niter, 3 1ll. 2d 550. 121 N. E. 2d 702 (1953).

25. [1Jilin v. Department of Motor Vchielen, 51 Cal. App. 2d 753, 125 P.
2d 521 (1912).



license of any person whenever the Department had reason to
believe that a person is an habitually reckless or negligent driver
or has committed a serious violation of the motor vehicle laws.
The mere fact that the Department used a point system in making
its determination that he was an habitually reckless driver did
not make the application of the regulation retroactive.21The care-
ful manner in which the Kentucky Court limited its answer sug-
gests that had such violations occurred prior to the effective date

of the foundation statute a different answer would have been
forthcoming.

SEPARATION OF POWERS

Both the federal and the various state governments operate
under a separation of powers doctrine. Under this system specific
powers are delegated to the legislative, executive and judicial
branches of the government. For example, the sole authority to
declare what the law shall be, subject to constitutional limitations,
is vested in the legislative branch of the government;27 the power
to administer and enforce the law, in the executive branch ;JS
and the judicial powers in the courts.2'

American courts universally agree that no part of the legis-
lative power may be delegated to a non-legislative body. There is
no universality of agreement, however, as to what constitutes a
delegation of legislative authority. Generally speaking, a lav;
which confers discretion on executive officers without establishing
any standards for guidance is a delegation of legislative powers
nnd therefore unconstitutional. Where the discretion, however,
relates Jo a police regulation for the protection of public morals,
welfare, and safety, and it is impossible or impracticable to pro-
vido such standards, and to do so would defeat the legislative
object, legislation conferring such jurisdiction may be upheld
without such restrictions or limitations.' The United States
Supreme Court has laid down this rule. The legislature ¢ nst do-
clare the policy of the law and fix the legal principles which arc to
control in given cases; but an administrative body may be in-
vested with the power to ascertain the facts nnd conditions to

20. Sturgill, Acting Commissioner u. Ucurtl, 303 SAW 2d 008 (Ky. 1937),
27. Article 1, Constitution of tlia United States.

28. Article Il, Constitution of the United States.
29. Article Ill, Constitution of the United States.
30. Benjamin r. Ci'u of Columbus, 1SS N.E. 2d 095 (Ohio, 1938).

which the p
what consU;
powers nui.<
Thontimr,,
ihe leading i
legislative
inancc provi
directed to x
became unlit
After Thon-j
one year, Sn
sen’s license
return of kn-
out authoril.
authorizing
who, in his <
streets of Ik
powers to a
chief of poi:
holder then
or the otnisi-i
to drive at',
uniform rul*
tutes unlitn-
or laying do
of police in
automobile <
In huldii
Thompson's
Court of Vi*
system of
ed by the k»
officers or
not to be sv
the sake of
the Icgislai*
cipai, to ®'ti

31. Mutu

Ct 3S7. 1
22.155 V



Tiib Point System *210

which the policy and conditions apply,”1 In Inc final analysis,
what constitutes-an unconstitutional delegation of legislative
powers must depend upon the individual facts 111 each situation.

Thompson r. Smith,*'- decided in Virginia in Ifd.O, is perhaps
ihe leading stale case relative to an unconstitutional delegation of
legislative authority in the drivers license field. A Virginia ord-
inance provided that the chief ol* police Mas authorized and
directed to revoke the permit of any driver, who, in his opinion,
became unfit to drive an automobile on the streets of the city.
After Thompson was convicted of two speeding charges within
one year, Smith, the police chief, purported to suspend Thomp-
son’s license under the authority above. In an action for the
return of his license, Thompson alleged that the chief was with-
out authority to revoke his permit because “(2) The provisions
authorizing the chief of police to revoke the permit of any driver,
irlio, in his opinion, becomes unfit to drive an automobile on the
streets of the city is void because it is a delegation of legislative
powers .to an administrative agency in that it authorizes the
chief of police to revoke a permit whenever in his opinion the
holder thereof has done or omitted to do something the doing
or the omission of which the chief thinks renders the holder unfit
to drive an automobile on the streets, without prescribing any
uniform rule, applicable to all persons alike, as to what consti-
tutes unfitness to drive an automobile 011 the streets of the city,
or laying down any rule for the guidance and control of the chief
of police in determining what constitutes unfitness to drive an
automobile 011 the streets of the city.”

In holding that the lower court was in error in dismissing
Thompson’s action for the return of his license, the Supreme
Court of Virginia said that it was a fundamental principle of our
system of government that “the rights of men are to be determin-
ed by the law itself, and not by the lot or leave of administrative
ofiicers or bureaus. This principle,” the court stated, “ought
not to bo surrendered for convenience or in effect nullified for
the sake of expediency. If is the prerogative and function of
tho legislative branch of the government, whether state or muni-
cipal, to determine and declare what the law shall be, and the legis-

31. Mutual Film Corp. v. Ohio Industrial Comm., 220 U.S. 239, 35 S.
Ct. 3S7, 5%( L. Ed. 552, Ann. Cns. 101CC, 290 (1915).
32. 155 Va. 307, 151 S.E. 579 (1930).
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lativo buauch of the government may not divest itself of Ibis grant,
function, or delegate it to executive ofiicers.” tivo *jj
This does not mean, the court explained, that no discretion tenni:
can be left, to administrative officers in administering the law. powe>|
. L . . il Ve
Gevi -nraeut could not be cf.iciently carried on if some- us. 2
thing: c( aid not be left to the judgment and discretion of ad- 25.)6. -.i
ministrative officers to accomplish in detail what is required clav’e
by law in general terms. Without this power legislation arc t» |
would become either oppressive or ineilicient. There Mould may |
bo confusion in the laws, and, in an effort to detail and par- condi'ij
ticularize the law would miss sufficiency both in provisions
and detail. This is particularly true where the discretion The 1
to be exercised by administrative officers relates to police measure-:|
regulations designed to protect the public morals, health,
safety, and general welfare. A city may, in the execution reft*Iv! |
of its police power'? invest its administrative and executive the p
officers with a reasonable discretion in the performance of coinr*|
duties devolved upon thcr, to the end, whenever it is neces- or dv.'j
sary for the safety and welfare of the public. Hut, it should to sta*
be added, the reasonable discretion which nuty be vested must v
in its administrative otjiccrs is limited to a discretion in its In vl
essence ministerial cud not legislative, though it mug be such statute v
as mag be exercised by the legislature. ation. *’
In principle, legislation and administration are quite g '
distinct powers; but in practical application the line which prepare |
separates their exercise is not clearly marked or easily de- ed. The
fined. However, in their definition in practical application, the pnc:
lies the difference between government by legislation and person .
government by bureaucracy. tion or
The decisions of the various courts and sometimes of the .
same court, are in conflict as to what constitutes a delega- doing.
tion of legislative powers. Ti majority of cases lay down mental
the rule that statutes cr ordinances vesting discretion in ad- stated a: |
ministrative officers and bureaus must lay down rules and the lice!.
tests to guide and control them in the exercise of the dis- The m
cretion granted in order to be valid; but several courts ap-
ply the ride with varying degrees of strictness. Other cases the 48
go so far in sustaining, especially in cases involving police statute™
regulations, grants of discretionary powers to administrative with «K
officers and bureaus without prescribing any definite rule P.2il Id.
or specified condition to which the officers must conform, as, fleers ilv
in effect, to substitute for government by legislation govern- what ar’ |
ment by administrative officers and bureaus. For a collection
of cases on this subject, see note in 12 A.L.R., page 1-135 and authori'. |
scq. ' case ;.le
Where a statute or ordinance assumes to regulate the tion of 11
exercise of a common right, such as here involved, by re-
quiring a permit for the exercise thereof, which is to be 3S. >
?2 -1
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granted or refused, and may be revoked, by an administra-
tive officer in his discretion, the correct principles for de-
termining whether it is void because it delegates legislative
powers to the administrative oflicers are stated by the court
in Mutual Film Corporation v. Ohio Inth'atrial Comm., 23G
U.S. 239, 355 S.Ct. 887, 802, 59 L.Kd. 552, Ann. Cas. 191GC,
29G/3in the following language: “The legislature must, de-
clare the policy of the law and fix the legal principles which
arc to control in given cases; but an administrative body
may be invested with the power to ascertain the facts and
conditions to which the policy and principles apply.’

The Court then looked to the terms of the ordinance, and
icasurcd them against the foregoing principles and stated:

but when wc come to examine the provisions with
reference to .revocation of permits by the chief of police,
the policy of the law and the legal principles which are to
control the action of the chief of police are not determined
or determinable from the terms of the ordinance. . . It fails
to state to what standard of conduct the holder of a permit
must conform to be immune from the ofiiciul ax.
In 195G", the Wyoming Courts had occasion to pass upon a

etatute which provided: “Upon the termination of such investi-
gation, the person or persons holding such investigation shall
prepare findings based upon the evidence received and consider-
ed. The Department, upon review of such findings may dismiss
the proceedings or it may suspend or revoke the license of such
person ... .” Plaintiff contended that this provided for revoca-
tion or suspension of license upon grounds other than the wrong-
dojng, fault, negligence, crime, misdemeanor, incompetence,
mental or physical infirmities or disabilities of the driver, cr
stated another way, that the statute provided no standards for,
the licensee, the violation of which would be cause for revocation.

The court stated that since this statute was unique among
the 48 states that there was no value in reviewing decisions cr
statutes from other states. Then after citation of cases, it quoted
with approval the language of State r. Gi imshaic, 49 Wyo. 192,53
P.2d 13, 1G, that "if the legislature leaves to administrative of-
ficers the determination of what the law shall be; or to determine
what acts are necessary to effectuate the law, such delegation of
authority is void.” The court held this to be*the law in the instant
case and held that the statute was an unconstitutional delega-
tion of legislative power.

JW Sic note 31, nuptu,
‘M i. Ifiyltirti’i Di'prirtirent,—W .31 P. 24 13 (1953).
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Statutes are often attacked on the grounds that they arc too
vague and indefinite lowonsiiluu> a sufficient definition of crim-
inal conduct. In a vase devilled this year3* the New York courts
held that a provision relating to operating motor vehicles “at
such speed as to endanger life, limb’or pi pcrty of any person
or at a rate of speed greater than will permit bringing vehicle
to a stop without injury to another or his property” was loo
vague and indefinite and did nut contain sufficient standards by
which a driver's conduct could be tested and therefore the
statute was inetfeelive as basis for revocation of a driver's
license. By way of contrast, the Oklahoma court had no dif-
ficulty in upholding a statute which prohibited operation of a
motor vehicle at a speed “in excess of maximum safe and prudent
speed as determined and posted by the State Highway Depart-
ment."? -

W hat constitutes an habitual violator has come in lor some
review by the courts. In Lamb r. Rubin,*7 decided ;n 1957, the
Virginia court upheld a determination that n "river was an
habitually reckless ami negligent driver where th. record showed
nine convictions in approximately six years. In another Virginia
case,** a record of live convictions from July 19, 1950, to May 6,
1955, plus three convictions from February 27, 1956 to June I,
1956, was held to be sufficient to support a finding by the Com-
missioner that licensee was habitually reckless and negligent.
New York courts have upheld a statute permitting the Com-
missioner to suspend a license for “habitual” or “persistent”
violation of traffic laws and ordinances against a contention
that the statute was unconstitutional on the grounds that legis-
lative functions had been delegated to an administrative body
without providing any criteria or standards defining the words
“habitual” or "porsisiont.”:il

A Virginia .statute™ provided "Upon any reasonable ground
appearing in the records of the division, the Commissioner may,
when ho deems it necessary for the safety of the public on the
highways of this state, and after notice and hearing as herein-

35. Brown v. Kelly, m  XYS 2d 2f (1058),

30. Lwlwig v. J‘(liter;/, 31S P. 2d 450 (Oklu. 1957).

37. 193 Va. 023, 1)0 S.E. 2d 60 (1057).

38. Lmnt>e v. Chi-kt, 199 Va. .174, 99 S.E. 2d 597 (1957).
39. Bosh v. MeDit#, 309 X. Y. 50. 127 X.K. 2d 800 (1955).
40 illichic 1948 Code Supplement, Sec. 2154 (a 19).
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before provided, suspend or revoke for a period not to exceed five
years,... the ... license of any person who is a violator of the
provisions of ihe Motor Vehicle Code.” In upholding this section
against an attack on the grounds that the section constituted an
unconstitutional delegation of legislative power without pro-
viding any standards or controls to guide the actions of the
Commissioner, the Virginia court pointed out that the section
contained the following controls and limitations of the Com-
missioner’s actions;41*

(1) The Commissioner must deem the suspension or revoca-
tion “necessary for thu safety of the public on the high-
ways of this stale.”

(2) The ground upon which the conclusion of the Commis-
sioner is based—that the safety of the public will be
jeopardized unless the license is suspended—must ap-
pear “In the records of the Division” of Motor Vehicles.

(3) The grounds for the suspension must be “reasonable”
both as to necessity therefor and duration thereof.

(4) The Commissioner must grant a hearing and give notice
of the time and place. The right of review by a circuit
ecourt is provided for any person deeming himself ag-
grieved thereby.

(5) An appeal to the Supreme Court from the final judg-
ment of the reviewing court is granted os a matter of
right.

Here, tho court said, “Under the general terms employed in
the statute, it is e'enr that the cardinal principle or standard by
which the exercise of the power conferred on t.ie Commissioner
must be guided and controlled is that the revocation of the
operator's license . . . must be necessary for the safety of the
public on tho highways of this state.”

Summarizing, wo can say that under the doctrine of separa-
tion of powers tho legislature may not divest itself of its duty
to say what the law shall be, although it may, within prescribed
limits, permit a non-legislative body to promulgate rules and
regulations for the enforcement of the law. This rule, stated in
tho Mutuul Film caseu is clear enough, but the degree of strict-
ness with which the nU«™*tfill be applied by the various courts,

41. Duller v. Commonwealth, ISO Vu. 411, 53 S.E. 2d 152 (1910).
42. Sec notes 31 nnd 33, supro

-
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and v.ithin a puticular court, is subject to eonji-tmy,

STATUTORY CONSTRUCT ION

It is a general rule of statutory construction licitstatute is
presumed to be valid and will not be overthrown a* unconstitu-
tional if it can be sustained on any reasonable basic, and Uiu
burden is on th eparty attaching the constilulionalily of a statute
to establish the invalidating facts and its invalidity must be
clearly shown.” This rule is limited, however, by another general
rule that those sections of the constitution which provide for
separation of the powers of the government, which constitute
the keystone of our form of government, ho .Uriel ly con-
strued. In this line, the Indiana Court has declarer! that “r<-:.son-
nblo standards™ must be imposed whenever the lopi.datura dele-
gates discretionary powers to an administrative officer or bodv."

The Ohio Court states the rule to be that :tatuio:> must be
read and interpreted in the light oc those fun'laueatal prinei-
plcs which protect a citizen in his private right..', aad guard him
against arbitrary action o' government.'13

Generally speaking, the constitutional validity of a law is to
bo tested, not by what has been done under it, bv. fy what may,
by its authority be done.*" But, like all log: k.“ion, statutes
authorizing suspension and revocation of driver..:.,t he inter-
preted in the light of their general purpose.,T

Until a statute has been declared by a co»r..v:V:..v. court to he
unccnstitulional, however, an administrative sge/.ey charged
with the administration of the law is entitle': ?, rejy and act
upon the statute as writtci and interpreted by v.e courts. In
fact, in individual instances

lie statute may rev ‘.vet certain

43. In re Village of Lleh Ilarhor, — N. J. —, 131 . M957);
*Hook v. State Office Building Commixtion, — Ind. -*. _jt 2d 273
(105S); In re Hloomer’i Estate, — Wise. —, 87 X.W. i\

44. Hook v. State Office. Building Commission, — j* _j s X.E. 2d
273 <105S).

45. In re Ag/oupriation fur Highway Purpose*, — ®_ :a n.e.
2« 242 (1958).

40. Clurtt, [‘cohorti) £ Co. v. May* Inc., 170 X.Y.v «:"*«). Thii
view was also onpressed in South Carolina State 1!, + 5\ /< Vi
Hart,in, 220 S. (*. RS5, 80 S.E. 2d 400 (1055) und C e *fi.thn
in Sturgill, Acting Coinmiosiomr v. Beard, 303 S*Y. _ g% K}. K-57).

47. CommnuHculth v. Bristow, — Pn. —, 138 A L:

V. % ee\ -

action be

statutes provide i
administrative a,
lion of imposin;;
specified action u
for specified ofiY:
both to the slate

It is a well
that a court \i‘i
the constitution;,
if the decision c..
in Winch v. AV
1956), the cuini
statuto which it
pellant to show
that he had a >
and without his
dies.

The existcia
no certain assu
may not act to
mulgatcd uiulv

In conclih-1":
the light of In-
to bo valid. Ti:

tho constituti*
will be strictly

A careful
in which point
courts in th<*

48. See In <
Wright 228 X. <e
49. Pc“id>
60. Lot .1.,
(Gal. App. It
51. Son’h «’
80 S.E. 2d 4'-.
Heard, 303 S.W.



Itatute is
constitu-
|and the
,statute
must be
general
ride for
Institute
Ktly con-
I'reason-
[re dele-
body.1*
Inust be
princi-
trd him

|w is to
lit may,
Statutes

inter-

|t to be
mbarged
Ind act
[rta. In
pertain

[1357);
12d 273
-
e. 2

U N.E.

1). This
Lent v.
I'Cinion

1957).

Thf. Point System

, action be taken under given circumstances. Thus, where the
statutes provide for a mandatory revocation it is the duty of the
administrative agency to perform the purely ministerial func-
tion of imposing the revocation. Likewise, when the statutes
give the administrative agency discretionary authority to take
specified action upon receipt of notice of conviction, for example,
for specified offenses, it is authorized to give full faith and credit
both to the statute and to the conviction roport.H

It is a well recognized principle of statutory construction
that a court will not pass on the constitutionality of a law unless
the constitutional issues are clearly presented and not even then
if the decision can be made to turn upon sonic other factor. Thus,
in Which v. Register of Motor Vehicles, 135 N.E. 2d 17 (Mass.
195G), the court refused to pass on the constitutionality of u
statute which imposed penalties for points upon failure of ap-
pellant to show im nincnt danger of harm from the statute or
that he hud a substantial controversy with the administrator
nnd without his first having exhausted his administrative reme-
dies..

N Tho existence of a statute over a long period of years gives
no certain assurance of its validity1 and repassagc of a statute
may not act to approve or validate rules and regulations pro-
mulgated under it prior to its rc-passage.50
** In conclusion, we c;.n say that statutes will be construed in
the light of their ."dated purposes and that they ar- presumed
to be valid. This conclusion is limited by the general rule that
tho constitutional provisions calling for separation of powers
will be strictly construed.

COURT DECISIONS

A careful study of reported cases discloses only two instances
in which point systems have been considered by ruling appellate
courts in the American jurisdictions.51 A study of the Dominion

48. See In re \\'ri0ht, 22S N. C. 301, 45 S.E. 2d 370 (1947) and In re
Wright 22S N. C. 584, 4G S.E. 2d C3C (1945S).

49. People c¢. Momlacgnn, 170 N.Y.S. 2d 423 (1958).

60. Lot Angclcg Countg v. State Board of Public llcultli, 322 P. 2d 90S
(Cal. App. 1958).

51. South Curulina State lliyhwuy Department v. Harbin, 22G S.C. 585,
8G S.E. 2d 4GG, (1955). Sturgill, Acting Commissioner of Public Safety r.
Heard, 303 S.W. 2d 90S (1557).
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Reports discloses no Canadian point system cases.

Of the two American cases, both concerned point systetns
created by administrative regulation without express legislative
authority. Xo ruling cases have been found wherein the legality
of statutory or permissive point systems have been considered.
In the first of these, from Soutli Carolina, the statute
upon as authority for setting up the system was voided as an
unconstitutional delegation of legislative powers. In the second,
from Kentucky, the Kentucky Court of Appeals upheld the con-
stitutionality of the statitory authority
reasonableness of the system. Although reaching opposite con-
clusions, the cases are distinguishable on the basis of differences
in the language of the statutory authority relied upon. Consider-
ing this difference in statutory phraseology, it is submitted that

relied

relied upon and the

the decisions are not in conflict.

On November 2d, 1053, the South Carolina State Highway
relying upon the authority contained in Section
4G-172 of the 1952 Code,'’- established a point system by adminis-
trative rule-*¥* This rule, among other things, recited that the

Department,

J
I

52 840-172.—For cause satisfactory to the Department it may suspend, !
cancel or revoke the driver’s license of any person for a period of not more L
than one year.

53. In order to do everything within reason to reduce traffic accidents
tho Department will commence immediately to charge each violation com-
mitted and reported to the Department against the record of each otfending
driver. Each violation will be graded as to seriousness in accordaneu with
the following table which is based on violations involved in accidents during
1952 ;

Moving Violation Violation Pointt i

Disregarding sign or signnl TR _ 314 .

Driving under influence . t0 J

Entering highway without stopping ...ccoceeenene. 314 :

Following too closely.,.. e e 2 i

No right-of-way — 314 !

Improper passing T e 2 !

Pussing stopped school bus _ ... 314 j

Reckless Diiving 5 '

Driving too fast for conditions. _ 314 i

IMProPer tUTNING e oot e et seeaes sererees s sestesen saes ae sesn 1

Driving on wrong side of road i

Failure to dim lights 1

I

Improper lights

No signnl or improper signal 2
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point system was cronled for the purpose of reducing t»n(iic acci-
dents, set forth i\ detailed schedule of points for violations and
warnings, and provided that upon an accumulation of 10 points
In driver was to ha brought in for a personal interview by the
highway patrol to determine if his license should be taken. A
further violation, where a driver was permitted to keep his
license, was doomed sufficient grounds for immediate suspension.

Following the issuance of this order Ilarbin accumulated a
total of 12 points, 10 for speeding violations and 2 for a warning.
Following notice to appear for an interview, as provided in the
order, an interview, and a recommendation that a suspension
issue, llarbin’s license was suspended for a period of five months.
Upon llarbin’s petition for a court review of the Department’s
action in suspending bis license the lower court held that the

Improper paiking......... — i - — 2
Responsibility for accident involving personal injury and/or
property damage in excess of $100 ... — e 5
If while driving under the influence ... 10
Responsibility for accident involving no personal injury nnd
property damage oi $100 or less (or point violation value,
whichever is higher) T TR RRRRPN — e 2
All warnings and minor violations ...... 2

When tiro total of violation points charged against u driver reaches n
minimum of 10 the driver will be personally interviewed by a member of
Illic Highway Patrol for the purposes of determining whether the offender’s
license to drive should bo suspended or whether it appears from the circum-
stances that he should be allowed another chance. In casus whore the
driver is permitted to retain his license after the interview any additional
violation committed by hint will be deemed sufficient grounds for an im-
mediate suspension of his license. Tho Depai tmont, of course, has no dis-
cretion where cases involve driving under the influence of intoxicants or
narcotic drugs, reckless homicide, nnd two convictions for reckless driving.
The suspension of drivers’ licenses under these circumstances is required
by law.

Highway Patrol personnel conducting the persona! interview will up*
pioach tho work in u spitit of helpfulness and with ulmcst courtesy. Tho
piimary purpose of the program is to make better and safer drivers, nnd
riot to suspend licenses except where other efforts in this direction hnvo
fniled.

In order to give this program maximum effectiveness members of the
highway patrol should exert every effort to encourage local enforcement
«.Hirers to send to the Department copies of uil violation warnings and sum-

monses issued by them, and copies of reports of al) accidents they investi-
gate.
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Department was without authority to put a point system into
effect and revoked its action in suspending Harbin's license.

Upon appeal to the South Carolina Supreme Court tho De-
partment conceded that it was not “expressly’” empowered to
adopt a point system but contended that the power to do this
was contained in the broad powers to refuse, suspend or revoke
a license contained in Act number 603, April -J, 1930, 36 St. at
Large, 1057, then codified in Chapter 2 of Title 46 of the 1952
Code as Section 46-172. This section re.’d as follows:

846-172.—For cause satisfactory to the Department it
may suspend, cancel or revoke the driver’s license of any
person for a period of not more than one.year ....

This, the Department contended, gave it the authority to set
up a point system which it said embodied reasonable criteria to
be used in the exercise of its discretionary power, and that all of
the violations mentioned therein have a direct bearing on high-
way safety, and that a point system is in accordance with the
legislative policy expressed in the above section.

Harbin contended that Section 46-172 fixed no standards and
laid down no intelligible guide to which the Department must
conform but left the right to revoke or suspend in the unrestrict-
ed and uncontrolled discretion of the Department, and that this
rendered the section void as an unconstitutional delegation of
lho legislative power. In addition he questioned the reasonable-
ness of some of the points, asserting that some were contrary
to legislative enactments, and pointed out that the system per-
mitted a suspension solely upon warnings issued.

In reaching a decision the court said that it was unnecessary
to go beyond the constitutional issue of whether the power
granted in Section 46-172 was unconstitutional on the grounds
that suspensions and revocations are left to the absolute, un-
regulated, mid undefined discretion of the Department.

“It is accepted,” the Court stated, “that while the legislature
cannot delegate its legislative authority it can authorize an ad-
ministrative body to fill in the details by prescribing rules and
regulations for the complete operation and enJ trcemcnt of a law
within its expressed general purpose. It is necessary, however,
that the law declare a legislative policy, establish primary
standards for carrying it out, or lay down an intelligible prin-
ciple to which the administrative body must conform, with a
proper regard for the public interest.”

18
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Thus, the court held, when the authority of the State High-
way Department to suspend or revoke a license for cause which
it deems satisfactory is considered in the light of the above prin-
ciple, such provisions must be hold invalid as an unconstitutional
delegation of legislative powers. It sets up no standards to guide
the Department and contains no limitations. It is that which an
act permits that determines the issue, not what action an admin-
istrative official may or may not take, and delegation of un-
restricted discretion cannot bo saved by any presumption that
an officer will exercise sound judgment and good faith.'l

Having concluded that Section -1G-172 cl’ the 1952 Code, the
foundation stone for the establishment of the point system, was
void as an unconstitutional delegation of legislative powers, it
followed that the Department was "without authority"” to estab-
lish a point system, and that such a system, therefore, was with-
out force and effect. Left unsettled were the questions as to the
“reasonableness” of the South Carolina system, rnd the question
of whether suspensions based on "warnings" wholly or in part
would be violative of the "due process” requirements of the fed-
eral constitution.

A point system was created in Kentucky on December 20,
1956, by a series of three administrative regulations.53 In order,

54. The court, by way of dictn, acknowledged that a license to diho
Isa privilege nnd not a property right but stated that such privilege could
not bn tukca away arbitrarily or capriciously.

55.

PUBLIC SAFETY~™

Driver Improvement
Pstt.v-ni-1
Establishment of Point Syrtunt for Driver Improvement
Uelntes to KRS 180,570 (d)
Pursuant to tho Authority of KRS 18C.400.

To assist the Department of Public Safety in making o determination
tlifct a person is an habitually reckless or negligent driver of a mu.or
vehicle for tho purpose of denying, suspending, or revoking that person’s
license in accordance with KRS 1SG.570, a schedule of penalty points estab-
lished by administrative regulations shall govern. Such schedule shall ns-
siltn point value points for tho diti‘crcni classifications of trallic violations
and shall be usscssod according to such schedule for all drivers. Informa-
tion concerning convictions of truflic violations may bo secured from any
official sourco or records available to public or departmental Inspection,.
Complete records of point system assessments shall be maintained in the
Department of Public Sufety.
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these regulations (1) established a point system for driver im-
provement, (2) sot out a schedule of points,'and (3) provided
that upon an accumulation of from Gto 9 points within any three
year period, a motorist was to be given a warning; for an ac-
cumulation of 12 points within a three year period, a manda-
tory six months suspension. Under this system one Beard's
license was suspended for a period of six months. In reaching a
decision as to the suspension of Beard’s license the Department
considered only one violation occurring following the adoption

Filed, 20 Dec. 1950
Effective, (Emergency) 20 Dec. 195C.

PSfty-D1-2 . t
Schedule of Points for Driver -Improvement
Relates to KRS 1S0.570 (d)

Pursuant to Authority of KRS 180.100

Tho schedule by which points will be assessed for convictions of traf-
fic violations is as follows:

Misrepresenting or falsifying application ... e 12
G
Reckless Driving ... e e s s e 4

Passing on curve or on hill (no passing zone) or passing school
bus lending or unloading children

.......................... . 4
Violation contributing to accident .o e e 4
Exceeding speed limits e e e — 3
Other hazardous moving violntions. -—- 3

Filed 20 Dee. 1950
Effective, (Emergency) 20 Dec. 1950.

rSfty-DI-2-

Enforcement of tho Point System For Convictions of Traffic Violations
Relates to ICRS 180.570 (d)

Pursuant to Authority of KRS 180.100

(1) On the accumulation of six to nine points against any one driver
within a three year period, the driver shall be anvised and cautioned
regarding his point status nnd such other mutters as the Commissioner of
Public Safety deems necessary *

(2) On the accumulation <f twelve scheduled points against any one
driver within n three year period, it is mandatory that tho Commissioner
of Public Safety suspend the onerator’s license for a period of six months.

(3) Periods of suspension resulting from additional accumulation of
points shall be governed by provisions of KRS 1SG.5G0.

Filed, 20 Dec. 195G
Effective, (Emergency) 20 Dee. 1953.
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I'the point system. The other violations, for which points were
:».slgnecl, occurred prior to the adoption of a point system, but all
vilhin a three year period.

Jr. seeking a return of his license Beard contended (1) that
XRS 1S6.b70vl upon which the point system regulations wore
insed, was an unconstitutional delegation of legislative power
vithout any criteria or standards for an administrative agency
o follow; (2) that the point system, as applied to him in the
suspension of his license violated the due process provisions of
he Fourteenth Amendment of the Constill lion of the United
'tales; and (3) that the action in suspending his license based
» violations occurring prior to the effective date of the ndmin-
sfrntive regulations establishing the point system contravened
Article 1, Section 10, of the Constitution of the United States,
‘ection 19 of the Constitution of the Slate of Kentucky; and
KRS 446.080, which prohibit ex post facto law. and retroactive
application of statutes.

In upholding the Kentucky point system, the Kentucky Court
of Appeals rejected the contention that KRS 186.570 was un-
constitutional as a delegation of legislative powers without
providing any criteria or standards and held that the point jystcm
was constitutionally sound because it believed that the adminis-
tration of traffic rules could be lawfully delegated to administra-
tive officials.

In holding that there was no violation of due process in the
suspension of Beard's license under the point system the court
said that if was too late to contend that one had a natural right
to operate a motor vehicle because it is now a privilege granted
by a license of the state, subject to reasonable regulation by the

50. ICRS 1S0.570.—Discretionary suspension or denial of license; sur-
render of certificates. (1) Tho Department nr its agents designated in
writing for that purpose may deny any person o license or may suspend
tho license of any person, or, in the case of a non-rcsithnt, withdraw the
privilege of operating a motor vehicle in this idati*. with or without a hear-
ing, and with oi without receiving n record of conviction of timt person,
whenever tho department lias reason to believe that:

(d) that person is un habitually reckless or negligent driver of n
motor vehicle or has committed n serious violation of tho motor vehicle
laws.

KRS 180.400.— Duties of Departments of Revenues and Public Sal
administration of laws. (1) ... The Department of Public Safety r..,y
prescribe regulations for the enforcement of KRS 1SG.400 to It'C.CiO, . . .
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state in the exercise of its police powers, and when the conuilione
imposed by the license are violated, the suspension of the priv-
ilege to operate a motor vehicle is not a denial of “due process.”

Likewise the court gave short shrift to Beard’s claim that the
regulation had been applied retroactively by the Department in
suspending his license. This claim, the court said, evaporates
when the provisions of KRS 1S6.570 are applied to the case,
the statute enacted in 1936, authorized the Department to sus-
pend summarily the license of any person whenever the Depart-
ment has “reason to believe” the person in question "is an
habitually reckless or negligent driver of a motor vehicle or
has committed a serious violation of the motor vehicle laws.”
Beard’s license was suspended under this statute upon a determ-
ination by the Department that he was “an habitually reckless
driver.” The mere fact that the Department used the point
system in making this determination did not make the applica-
tion of the regulation retroactive as to Beard.

It is important to note that in both the South Carolina and
the Kentucky cases the initial question confronting the court was
“did the Department or Agency have any legal authority to
promulgate a point system?” In the South Carolina case this was
answered in the negative and the court did not progress to a
consideration of any further questions. In the Kentucky case the
Court held that there was sufficient statutory authority to sup-
port the establishment of a point system and proceeded to up-
hold tho reasonableness of the point system and to rule that

under the fact situation presented, there was no ex post facto
application of tho law.

CONCLUSIONS

In the field of legal precedents there is a danger in attempting
to draw specific conclusions from generalities in the law and
no attempt is here made to do so. Rather, some broad generaliza-
tions will be attempted from tho application of specific principles
of law. Such generalizations may or may not be applicable in
a given jurisdiction. In fact, their application may hinge upon
subtle fact variations and upon the skill or lack, of skill with
which a test case is prosecuted and defended. Almost certainly
their application will depend upon the judicial climate. W hether
or not such gencralittes may be valid may depend in some meas-
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The Point System

urc on the community of thought within a jurisdiction. In the
final analysis, legal questions arising out of the establishment
and application of a point system, like other legal questions,
can only be answered by a competent court, and then the answer
may not be final, for, powerful as the doctrine of Store Decisis*
may be, a change in personnel on the court, militant public
thought, or changed conditions may result in a reversal of a
prior decision by th >same court. Thus the best that can be done
is to draw from available 'decisions and conjecture as to what
the courts of a given state, using accepted measuring standards
und principles, will conclude when presented with a given
factual situation. It is quite impossible to gauge adequately the
imponderable intangibles such as factual differences, skill and
persistence of an advocate, judicial climate, and force of com-
munity thought. Such generalities should, however, prove effica-
cious in acquainting Motor Vehicle Administrators with pos-
sible pitfalls in establishing a point system and in providing a
measuring rod whereby existing systems may be gauged.

Specific principles of lav, against which our generalizations
are drawn include:

(1) Operation of a motor vehicle upon the highways, in-
cluding the licensing of drivers, is a proper subject for regula-
tion and control by the legislature in the exercise of its police
powers.

(2) Regulations under the police power must have some
“reasonable” relationship to the object sought to be accomplished.

(3) The legislature, in the exercise of its police powers is
limited by both the "equal protection of the laws” and the "due
process” clauses of the federal constitution and by similar pro-
visions of state constitutions.

(4) Tho federal constitution prohibits a state from passing
any cx post facto laws.

(5) The legislative power is vested in the legislature and any
attempt to delegate legislative power without standards for

57. Policy of courts to stand by precedent and not to disturb a settled
point Ktfl v. George, 3G4 Ill. 300. 4 N.E. 2d 388 (103G); Doctrine thm
when a coart lias once laid down a principle of law as applicable to a
certain state of facts it will adhere to it und apply it to all future cases
wltero facti arc substantially identical. Moore v. City of Albany, 98 N\ Y.
3U6 (1885).



guidance to a non-legislative body is void as an unconstitutional
delegation of legislative power.

(6) There is a presumption that statutes are valid.

Measuring now, the factual situations presented in both
the South Carolina and the Kentucky cases against the specific
principles of law outlined above, the following generalities may
be expressed:

(1) A legislature, in the exercise of its police powers, may
regulate the operation of motor vehicles through licensing pro-
cedure? and prescribe through statute the nnviner in which a
license to drive may be granted, refused, or taken away. This
being true, no serious legal obstacles stand in the way of 11
creation of a point system by statute. Such a system would be
subject to the same legal rules and regulations as other statutory
license regulations.

(2) Subject to the rule that the legislature must dcclprc
what the law shall be, although it may delegate to a non-legis-
lative body the authority to promulgate rules and regulations
for the administration of the law, a legislature may properly
authorize an administrative agency to promulgate n point system
for license suspensions together with a schedule of points.

(3) Discretionary point systems will stand or fail depending
upon the foundation statutes upon which they are grounded.
Thus u point system which is in itself reasonable and provides
full protection under the “due process” and *“equal protection”
provisions of the Fourteenth Amendment may be voided be-
cause of the invalidity of its foundation statutes.

(4) Where the foundation statutes provide no standards or
guides they will probably be voided us an unconstitutional dele-
gation of legislative powers to a non-legislative body. Where,
however, there are any standards or guides, however rudimen-
tary, the probabilities are that they will be sustained.

(5) Once the validity of a foundation statute has been de-
termined, the validity of a point system is subject to the same

criteria as to reasonableness, ct cetera, as statutory point sys-
tems and other license regulatory legislation.

(G) Application of u point system to violations committed
prior to the adoption of the system will not be held to be an
ex post focto application of the law unless the violations occurred
prior to the adoption of the statute or statutes on which a point
system is founded.

(7) Win.
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(7) Whenever a Department has authority to suspend, as
for “habitually reckless and negligent driving,” it probably has
the authority to use a system of points in reaching a determina-
tion as to whether a particular driver was in fact “habitually
reckless and negligent.” Perhaps the most significant language
contained in either the South Carolina or the Kentucky cases
was the language of the Kentucky court to the effect that the
foundation statute being valid, it made no difference that the
Department used a system of points in reaching its determina-
tion that Beard was an habitually reckless driver.

RECOMMENDATIONS

It is not within the province of the legal study of point sys-
tems to recommend one method of establishing a point system
over any other method, since, in the opinion of this writer, that
constitutes a question of policy only. Assuming however, arguen-
do, that it is desired to establish a point system, and that such
a system can be established in the manner in which the appropri-
ate administrative agency may choose, certain legal factors
should be re-iterated. Namely:

(1) A point system, including schedule of points, written
into the statutes through legislative enactments, presents fewer
legal questions than systems authorized by statute or permitted
by statute. Such a system, however, results in a loss of flexibility.

(2) From a legal standpoint, statutory authority for estab-
lishment of a point system, presents fewer legal difficulties than
establishment of such a system based upon “broad discretionary”
powers. Such authority is subject, however, to the general rule
of law that the legislature must provide sufficient standards to
govern and limit the department in its establishment of such
system.

(3) Point systems based upon broad discretionary powers
must meet a twofold test in addition to the other questions
raised by such point systems. First, are the foundation statutes
themselves valid, and second, do they in fact authorize the estab-
lishment of u point system?”

Whenever a decision has been made that it is desirable to
establish a point system based upon tho broad discretionary
powers of the appropriate administrative agency, it is recom-
mended that tho statutes that arc to bo relied upon to support
the establishment of such a system be measured against the
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general rules of law herein presented, and if tlierc is I'easonable
doubt that such statutes will support the establishment of such
a system, that such supporting statutes first be strengthened.
While no attempt can bo made to specify all the possible
statutory words that will presumably withstand an attack oil
constitutional grounds, it has been demonstrated that the usual
“habitual violator” and “habitually reckless and negligent op-
erator"” statutes will probably withstand an attack on the grounds
that they are invalid as an unconstitutional delegation of legis-
lative powers. It i- suggested that a statute which authorizes

.the department tesuspend ihn iicense of any, person who has

been convicted with stien frequency oi serious oileases against
trriflic' vejHilalions governing the movement oi vehicles as to
indicate a disrespect iur traffic laws and a chsnfgarp.Jtp.L.kUo
saicliloi'otVior*aT~6h.Awo'irtiVe'ingh\Tiyr,;" would be sufiicicnt
in any jurisdiction to support the establishment of a point system.

56. Driver Improvement Through Licensing Procedures, American As-

s elation of Motor Vehicle Administratori (ISjC) p. 22.



TO: House Judiciary

SUBJECT: CSSB 310
Venue Bill

HISTORY

In December 1970 a number of legislators, native
leaders, members of the judiciary, State Police, Health, _ %
Education and Welfare officials, and officials of the Divisior
of Corrections met at Mt. Alyeska near Anchorage, Alaska, to
discuss criminal justice .in tho rural areas o. Alus..a.™ 11 -
became commonly known as the ™"Hush Justice Conference.

One of tho results of this conference was a recommendation
that criminal trials in Alaska be held in areas other than
the three or four major urban cities.

The First Session cf the Seventh Alaska Legislature
amended AS 22.10.030 and in effect decreed a change 1iIn the
Criminal Rules, in that the place of trial for any crime
committed in the state was to bo in the
Shortly thereafter the supremo court harmed down a decision
in Cloyd Alvarado v._State of Altska (Exhib.i t_A) in which
theVTnciTcated ‘“that the Taw 'ci: "Alaska required that a man
accused of a crime in the State of Alaska should be trice by
a jury of his peers, and should he tried iIn an area that would
reasonably insure that the same ethnic group to which the
accused belong would be represented in the jury selection.

As time passed it became readily apparent that as a
practical matter this statute created many hardships, because
in vast areas cf this great state there are absolute]y no
facilities available for holding criminal trials. In order
to relieve this problem to a certain extent, the supreme court
issued Supreme Court Order No. 13G (Exhibit H). Among other
things in tho Supremo Court Order, they directed the Admin-
istrative Director of Courts to investigato and report to the
presiding superior or district court judge 1in the judjoial
district in which the trial war. to be held, the awvnti lability
of appropriate facilities iIn the area. It is to lie pointed



-ond4y. that: the order could not and did not supersede tho statute
and that if a Crime was. corahitted in a rural, district and

there was no facility available, then the court was required

to move to that area and attempt to set. up some type of

temporary quarters in which to hold the tried . This not
only was a hardship on the court and jurors, but became a
tremendous expense to the taxpayers of this state. Fortunately

no lengthy trial has been required iIn a remote, area as yet.
However, the potential, is always there.

CSSB 310

CSSR 310 would amend the present statute in two major
areas. The present statute states that trials must be held in
"election districts,” this being the House Flection Districts.
The present bill would change, this to a senate district, which
would encompass a much larger area (see attached map). In
addition to expanding this geographical arca it states; that
if a crime is committed within the boundaries of a borough,
then the location shall bo at a place within the borough that
will best serve as a place for trial. This will also take into
consideration some problem areas, such as tho city of Anchorage,
where there are four senate districts, and in areas adjacent
to Failrbanks which 1is a separate senate district. The second
point is that the Administrative Director of Courts may move
a trial to the next closest senate district if he fool s that
there are absol.ul-_.elv no reasonably run table facilities within
a sonato distriot.

The Senate Judiciary Committee has had under con-
sideration CSSB 31.0 since the beginning of the session and has
contacted members of the judiciary, tho Ac!ministrntj.vo Director
of Courts, members of this body representing the rural areas of
our state, and the committto Teels, that this hil1ll will preserve
the spirit of the Bush Justice Confers nee, the decision of
Alvarado v. State, and the feelings and desires of the citizens
of rural Alaska, but. yet be flexible enough to take away the
financial burden iImposed by the former statute.



J™npcrior (Court

.Sinte of ,Ainst(a

SECOND JUDICIAL DISTRICT
FEDERAL BUILDING

NOME. ALASKA
99762

William H. Sanders, presiding judge

January 17, 1972

The Honorable Robert C. Erwin
Associate Justice of the Supreme Court
Alaska Court System

911 Fourth Avenue

Anchorage, Alaska 99501

Re: Reapportionment and Judicial Districts
Dear Bob:

It 1s my understanding that you are the court system®"s
liaison with the legislature and for that reason am sending you
this request to have the legislature straighten out our Judicial

district. We have criminal law problems in this area with present
boundaries.

Please note that AS 22.10.010 is iIn part as follows:

"There shall be one suDerior court for the state.
The court shall consist of four districts bounded
as follows: . . . Second District: the area within
election district numbered 21 to 24, both inclusive,
as said districts are described in art. X1V of the
state constitution on March 19, 1959."

Would suggest that i1If the present proposed reapDortionment

IS approved that this particular portion of the statute be amended
as fTollows:

"There shall be one superior court for the state.
The court shall consist of four districts bounded
as follows: . . . Second District: the area within
the election districts numbered 18, 19 and 20."

o You will note that the statute was passed setting up these
districts March 19, 1959. No amendment was made to this statute



The Honorable Robert C. Erwin
January 17, 1972
Page Two

after reapportionment In 1962.

The legislature in 1959 followed election district iIn
establishing Judicial districts. There are sound reasons for
following this procedure. At the present time a Superior Court
Judge or District Judge running for re-election would have to
follow the old election district boundaries set 1In 1959. This
would create problems with the election supervisors iIn distributing
the judicial ballots and tallying the judicial vote.

The constitutional provision that allows the legislature
to establish judicial districts i1s as follows: (Art. 1V, 81)

"The Judicial power of the State is vested In a
supreme court, a superior court, and the courts
established by the legislature. The jurisdiction
of courts shall be prescribed by law. The courts
shall constitute a unified judicial ojazetn for
operation and administration. Judicial districts
shall be established by law.” =

It may be that you will want to amend AS 22.10.010 to
cover all four judicial districts.

Sincerely,

William
WHS:dj

cc: Honorable Jay A. Rabinowitz
Associate Justice

Robert N. Reeves
Administrative Director of Courts
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whether such purchaser is an underwriter or dealer in securities, and, it not,
whether the purchase of such a block of securities for investment is consistent
with its general operations; and (3) the length of time elapsing between the
acquisition of the securities by the initial purchaser and the date of their
proposed resale.

Of course, if the securities in quertion were in fact purchased by the
initial purchaser for investment rather than for resale, dealers’ sales thereof
to the public would not necessitate registration under the Securities Act.

In conclusion, | feel that | should point out that even though a dealer is
satisfied that a particular block of unregistered securities was bought by an
initial purchaser for investment, he nevertheless takes the risk that, if his
determination is incorrect, sales by him of such securities will be in violation
of the registration requirements of the Act.

[Release No. 33-603, December 16, 1935, 11 F. R. 10955.]

[11 2755] Public Offerings of Investment Contracts Provid-
ing for the Acquisition, Sale or Servicing of
Mortgages or Deeds of Trust
i#->~ This, release refers to the Act as in effect prior to the 1964 amend-
ments. CCIf.
Release Nos. 33-3892 and 34-5633. January 31,1958, 23 F. R. 840.

Reg. 8231.3892 (§ 241.5633).a Statement of ;the Comrpjgqigi} rygarding
public offerings of investment confrncts providing for the acquisition*, safe
or'serviclng of mortgages or deeds of trust.

Questions are presented to the Securities and Exchange Commission from
time to time as to the application of the federal securities laws to offerings of
whole or fractional interest in mortgages or deeds of trust under arrangements
which provide for a variety of services to the investor. In the opinion of the
Commission such an arrangement frequently constitutes an "investment con-
tract”. which is a "security within the meaning of the federal securities laws.
The public offering and sale of these investment contracts may invoke the
registration provisions of the Securities Act of 1933 and other provisions of
the federal securities laws. It should he emphasized, in this connection, that
exemptions from registration provided by section 4 (1) of the Securities Act
of 1933 and Regulation A-R* thereunder, usually relied upon for the under-
lying mortgage and deed of trust notes, would not he available for a public
offering of the investment contracts. Recently the Commission has obtained
injunctions against sellers who failed to register such investment contracts
offered through nationwide advertising.1

\/[f12755] [Services and Other Attributes of Arrangement]

Among the more common services and other attributes of the arrangc-

juculs/ulltrcd iii »n4¢ @1C
q the attention of the Commission and which W the opinion of the' Commis-
sion may grvoxtsc to..the creation of "investment contracts" y thin the mean-
ing of the securities laws are.:,
..daring, service.
(b) Servicing collection, payments, foreclosure, etc.
>See PEC D Unrlnnltc Clubn, /no,. D. Mn*». Inc. n. N 1 C. A No. 14-58, LItIKnUon nc-
Civ_ Act. Nil. 57-nwr. N. I.mention nclrnso No. Jenst No. 1200

1106 nnd BKO |> IInr/crrs Discount anti Dinunco, * IRajiulntlon A-1l wns rescinded December
8. 1060 (I 70,732). CCII.]

Federal Securities Law Reports Reg. § 231.3892 112756

~
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In In rc Natural Resources Corporation, 8 S. E. C. 635, 637, the Commis-
sion staled that *+ * * transactions which in form appear to involve nothing more
than the sale of real estate, chattels, or services have been held to be invest-
ment contracts where in substance they involve the laying out of money by
i the investor on the assumption and expectation that the investment will re-
turn a profit without any active effort on his part, but rather as the result of
the efforts of someone else.”

It should also be noted that persons engaged in the business of buying
and selling mortgage or trust notes would ordinarily be brokers or dealers, or
both, within the meaning of the Securities Exchange Act of 1934, and absent
an exemption would be required to be registered as such with the Commis-
sion under the provisions of section 15 of the Act. Rule 15a-I would not pro-
vide an exemption for such a broker or dealer who is offering investment
contracts of the type referred to above. Moreover, such a broker or dealer
usually would be subject to the Commission's Rule 15c3-1 whether or not he
is registered. A broker or dealer subject to this rule could not use the mails
or federal instrumentalities to effect a transaction in a non-exempt security
otherwise than on a national securities exchange if his "aggregate indebted-
ness” exceeds 20 times his "net capital” as those terms are defined in the rule.

In addition to all of the foregoing, it should be emphasized that the anti-
fraud provisions of the Acts and regulations administered by the Commission
(including specifically section 17 (a) of the Securities Act of 1933 and Rules
10b-5 and 15cl-2 under the Securities Exchange Act of 1934) would apply to
advertisements, literature, and any other statements and representations made
in connection with the offer or sale of any of the securities referred to herein.

Persons engaging in this type of business should consult with the nearest
regional office of the Commission or with the headquarters office in Washing-
ton, D. C.

Note: The text of 8§241.5633 is identical with that appearing in 8231.3892,

This release becomes effective January 31, 1958.
[Release No. 33-3892, January 31, 1958, 23 F. R. 840.]

[11 2765] Real Estate Investment Trust

#>-> This release refers to the Act as in effect prior to the 1964 amend-
ments. ecu.

Release Nos. 33-4298, 34-6419, nnd 1C-3140. November 18, 1960, 25 P. R. 12177.

Reg. 8231.4298 (88241.6419 nnd 271.3140). Statement of the Commission
as to the applicability of the Federal securities laws to real cstute investment
trusts.

The Securities and Exchange Commission has received a number of in-
quiries as to the applicability of the Federal securities laws to reni estate in-
vestment trusts as defined in a recent amendment to the Internal Revenue
Code (Public Law 86-779, September 14, 1960). This amendment provides
substantially the same tax treatment for qualified trusts which nre sub-
stantially limited to investments in real estate and real estate mortgages as
is provided for "regulated investment companies”, but it does not amend any
of the statutes administered by this Commission, A real estate investment
trust may be subject to the provisions of the Federal securities laws, depend-
ing upon the circumstances involved in offering its securities for sale, the na-
ture of such securities, and the character of the trust’s investments.

The amendment, among other things, requires that, in order to qualify
for the special tax treatment provided, the trust’s securities must be bcnc-

Fctlcral Securities Law Reports Reg. §231.4298 12765
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