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Proposed Substitute for 110 276

For an Act entitled: "An Act relating to state aid for hospitals, health facilities

and health services; and providing for an effective date.”

BE IT BENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA

ASection 1. AS 43.18.010(h) is amended to read:

(h) During each fiscal year the state shall pay to an organized borough or a
dty outside an organized borough, in which a health facility is operated, a sum
equal to $1,500 ($1,000) for each bed licensed by the State Dept, of Health and
Welfare (actually used)for patient care within the- facility, (United to the
maximum number of beds provided for in the construction design of the facility) or
\$4,000 for a facility, if the local government elects to accept payment on that
basis for a particular facility. In addition, if construction of a facility wes
begun by a local government or non-profi.t ?;cility after January 1, 1968 the state
shall pay to the local government during each fiscal year a sum equal to $5,000 per
bed for the maximum number of beds provided for in the construction design of tie
facility, until the local government has received from this aid an arcpjnt equal to
25 per cent of the total project cost. Sums received by a local government under
this subsection shall be used for expenses of operation, maintenance or health
services or facilities, as the health facility determines, (local government

determines)

*Sec. 2. AS 43.18.010 (i) 1s amended to read:
(1) In (h) of this section "health facility™ or "facility” Includes hospitals,

public health centers, community mental health centers, facilities for the mentally

or physically handicapped, nursing homes and convalescent centers which are determined

by the commissioner of health and welfare to satisfy minimum standards of safe and
adequate patient care LICENSED BY THE STATE UNCER AS 18.20.010 - 18.20.130 and are

owned or operated or both by a local government or by.a nonprofit corporation or

other nonprofit sponsor; the term excludes facilities operated or wholly supported by

the state or the federal government,
*Sec. 3. This Act takes effect July 1, 1971.
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* HOUSE JUDICIARY COMMITTEE HEARING
ON
HOUSE BILL #308

HOUSE BILL #JZAS
SENATE BILL # 1ST

COURTS- OF RECORD -

Those whose acts and judicial proceedings are enrolled,
or recorded, for a perpetual memory and testimony, and which have
power to fine or imprison for contempt. It 1s a judicial tribunal
having attributes and exercising functions independently of the

person of the magistrate designated generally to hold it.

COURTS NOT OF RECORD -
Those of inferior dignity, which have no power to fine
or imprison, and in which the proceedings are not enrolled or re-

corded. Black®"s Law Dictionary, Page 425 - 6.

AS 22.10.050 -

By statute, the Superior Court is made a court of record.

AS 22.10.020 @) -

Requires the Superior Court to hear appeals from the District

Court "on the record."

MAGISTRATE®"S RULES OF CRIMINAL PROCEDURE - 1 (1) and Magistrate®s
Rules of Civil Procedure. (2) Requires that proceedings before

the District Court shall be electronically recorded.

mniat



WHETHER OR NOT DISTRICT COURT 1S COURT OF RECORD APPEARS TO BE MOQT.

INASMUCH AS ABOVE REFERENCED BILLS AFFECT THE QUESTION IN NO WAY.

AS 22.05.160 - «
Authorizes the Supreme Court to appoint District Judges
to act as recorders. In point of fact, District Courts and Magistrates
T

<*

Courts are recorders in thiﬁ,State-

AS 09.30.010 -
Provides that upon recording a judgment of a "court of
this State"™ with the recorder, it becomes a lien upon real property

in the recording district.

AS 09.45.790 -
Provides for the filing of lis pendens with the recorder

and does not distinguish between Superior and District Court actions.

AS 09.40.050 -
Provides for recordation in the case of attachment of realty

without distinguishing betweon District and Superior Court.

AS 35.35.005 - ET SEQ
Provides for liens and lien foreclosures. In each case,
the claim of lien, regardless of the Court in which it would be

enforced would have to be recorded in the District recording office.



RECORDING OF LIENS - $3.00 FOR FIRST PAGE, $2.00 FOR EACH ADDITIONAL

PAGE.

OBSERVATION? -
N €D Incr?asing jurisdiction for District Courts will have
' - no effect regarding its statusas a court of record.
, @ A recorded judgment is for the protection of the
prevailing party in a lawsuit. He couldn®t care

less what court gave him his judgment. He is only

concerned with establishing his lien right.
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COURSE— COURT

COURSE OK Til 5VOYAGE. By this term is un-
<rslood the regular and customary track, if such
there be. which n ship takes in going from one
wrt to another, and the shortest way. Marsh,
las. 183; PhiiL Ins. 981.

COURSE OF TRADE. What is customarily or
ordinarily done in tlie management of trade or

business.

COURSE OF VEIN. In mining, the "course of
(he vein™ appearing on the surface is the course

4 Oi its apex, which is generally inclined and un-

dulated and departs more or less materially from
lie strike. Stewart Mining Co. v. Bourne, C.C.A.
Idaho, 218 F. 327, 329.

COURSE OF VESSEL. In navigation, the
‘course” of a vessel is her apparent course, and
tot her heading at any given moment The East-
on Glade, C.C.AN.V., 101 F.2d 4, 6. It is her ac-
tual course. Liverpool, Brazil & River Plate
strain Nav. Co. v. U. S., D.C.N.Y., 12 F.2d 123,

123

* COURT. A space which Is uncovered, but which

way be partly or wholly inclosed by buddings or
walls. Smith v. Martin, 95 Old. 271, 219 P. 312,
313. When used in connection with a street, in-
dicates a short street, blind alley, or open space
ittt ushort street inclosed by dwellings or other
buddings facing thereon. City of Miami v. Saun-
<da 151 Fla. 699, 10 So.2d 326, 329.

Legislation

A legislative assembly. Parliament is called
Inthe old books a court of the king, nobility, and
wrmions assembled. Finch, Law, b. 4, c. 1, p.
&!; Fleta, lib. 2, c. 2.

T>» application of the tenn—which originally denoted
= piico of assembling—to denote the assemblage, rcscm-
*«* tl.a similar application of the I.ntln te-m curia, and
-jiemllly explained bY the fact that the earlier courts were
wsffily E{Jscmhlnges, n the rourt-yard of the baron or of
to, tins himself, of those who were quallHad and whose
Hy't 1t W 50 to appear at stated times or upon summons.
Vrten of this usage and corutltutlon of courts still remain
« as courts baron, the wvurlous courts for the trial of

u.'hnents In England and the United Stnics, end In

» control exercised by the parliament of England and

-3 » ixi«inlures of tho vnrluva stales of tho United States

tykw -

bffe:

<
fife
»ll U
& #7-

ivi-

[-*v

wr ti.r organization of courts of Justlco, as constituted In

times. This meaning of the word has also been
ft'olsrd in the Utica of some deliberative bodies, such as
e* 'scncral court” of Massachusetts, i. s., tho legislature.

International Law

The person and suite of the sovereign; the place

the sovereign sojourns with his regal re-

tinue, wherever that may be. The Eng’ish gov-

¢ ament is spoken of in diplomacy as the court of

e Jtunes, because the palace of St. James is the
ijftteial palace.

Practice

An organ of the government, belonging to the
I"djirtnl department, whose function is the appli-
~eiua of the laws to controversies brought before
#  die public administration of justice. White
boyfi'y v. Gwin, 136 Ind. 562, 36 N.E. 237, 22 L.

R.A. 402; Bradley v. Town of Bloomfield, 85 NJ.
Law, 506. 89 A. 1009.

The presence of a sufficient numbGr of the mem-
bers of such n body regularly convened in an au-
thorized place at an appointed time, engaged In
tlie lull and regular performance of Sts functions.
lirumley v. State, 20 Ark. 77; Wightman v. Kara-
ner, 20 Ala. 446. . \%

A body In the government to which the admin-
istration of justice is delegated. A body organiz-
ed to administer Justice, and including both judge
and Jury. Houston Belt & Terminal Ry. Co. v.
Lynch, TexCom.App., 221 S.W. 959. 960; People,
ex reL Thaw v. Grifenhagen, Sup., 154 N XS. 965,
970; Peterson v. Fargo-Moorhead St Ry. Co., 37
NJD. 440,164 N.W. 42, 49.

A tribunal officially assembled under authority of tow at
the appropriate Ume and place, for the administration of
Justice. In re Carter's Estate, 254 Pa. 618. 90 A 68,

An agency of the sovereign created by It direcUy or
IndlrecUy under Its authority, consisting of on* or more
officers, established and maintained tor the purpose of
hearing and determining issues of law and fact regarding
legat rights and alleged vtolatlona thereof, and of applying
the sanctions of the law, authorized to exercise Its powers
In duo course of law at Umes and places previously deter,
mined by lawful authority. Isbllt v. Stovall, Tex.Clv.App.,
82 S.W.Zd 1007, 1070.

An Incorporeal, political being, composed of one or more
Judges, who sit at fixed times and places, attended by
proper officers, pursuant to lawful authority, for the
administration of Justice. State v. Lc Blond. 10S Ohio St.
120, 140 N.E. 510, 512. An organized body with defined
powers, meeting at certain times and places for tht hear-
Ing and decision of causes and other matters brought
before It. and aided In this, Its proper business, by 1U
proper officers, viz., attorneys and counsel to present and
manage the business, clerks to record and attest Its acts
and decisions, and ministerial officers to execute Its com-
mands, and secure due order In its proceedings. Ex parte
Gardner, 22 Nev. 280, 38 P. 5701 Horizon v. Horlzen, 104
Or. 423, 208 P. 580, 582.

It Is a passive forum for adjusting disputes and has no
power to Investigate facts or to Initiate proceeding®. Sola
v. Railroad Commission, 15 Cal.2d 612. 104 I'.2.] 38, 41.

Tho place whore justice is Judicially administer-
ed. Co. Litt. 58a; 3 Bl. Comm. 23. Railroad Co.

v. Harden, 113 Ga. 456, 3S S.E. 950; Croft v. Croft,
119 N.JJSq. 468, 182 A. 853.

The Judge, or the body of judges, presiding over
a court

The words "court" and "Judge," or "Judges," are fre-
quently used In statutes as synonymous. When used with
reference to orders made by the court or Judges, they are
to be so understood. State v. Caywood, 96 lowa, 367, 65
y'%'ag%dll Sole v. Railroad Commission, 15 Cal.2d 612, 101

The word "court” is often employed In statutes other-
wise sJinn in Us strict technical sonse, and Is applied to
various tribunals not judicial In their character. State v.
llowat, 107 Kan. 423. 191 P. 585, 589: for example, In Now
Jers%y, the "court of pardons™; In re Court of Pardons. 87
N.J.Sqg. 555, 120 A. 624, 625.

frjK’ Classification

Courts may be classified and divided according
to selveral methods, the following being the more
usual:

I Courts of record and courts not of record. The
former being those whose acts and Judicial pro-
ceedings ore enrolled, or recorded, for a perpetual



COURT — COURT-BARON

memory and testimony, and which have power to
fine or imprison lor contempt Error lies to their;
judgments, and they generally possess a seal
Courts not of record are those ol inferior dignity,

which, have no power to fine or imprison, and In. .

which the proceedings are not enrolled or record-
ed. 3 BL Comm. 24; 3 Steph. Comm. 383; The-
Thomas Fletcher, C.C.Ga.,, 24 F. 481; Ex parte.
Thistleton, 52 'Cat 225; Erwin v. U. S., D.C.Ga,
37 F. 488, 2 L.R.A. 229; Heinlnger v. Davis, 96
Ohio St 205,117 NJE. 229, 231.

A "court of record" la a Judicial tribunal having attri-
bute* and exercising functions Independently of the person
of the magistrate designated generally to hold It, and
proceeding according to the course of common law, Its acts
and proceedings beingﬂenrolled for a perpetual memorial.
Jones v. Jones. 188 Mo.App. 220, 175 S.W. 227. 229; Ex

parte GladhtU, 8 Mc-tc., Mnss., 171, per Shiw, C. J. See,
also. ledwith v. Jlosalsky, 244 N.Y. 406, IS! N.E. 683, 689.

Courts may be at the same time of record for some pur-
poses and not of record for others. Lester v. Redmond, S
XUU, N.Y., 590; Ex parte CladhiU. 8 Mete., Mass., 168.

Superior and inferior courts. The former being
courts of general original jurisdiction in the first
instance, and which exercise a control or super-
vision over a system of lower courts, either by ap-
peal, error, or certiorari; the latter being courts
of small or restricted jurisdiction, and subject to
the review or correction of higher courts. Some-
times the former term is used to denote a par-
ticular group or system of courts of high powers,
and all others are ealled “Inferior courts.”

To constltuc a court a superior court as to any class of
acUons, within the common-low meaning of that term. Its
Jurisdiction of such actions must ba uncondlUonol, so that
the only thing requisite to enable the court to take cog-
nizance of them is the acquisition of Jurisdiction of the
persons of the parties. Simons v. Oe Bare, 4 13osw., N.Y.,
547.

An Inferior court Is a court whoso Judgments or decrees
can be reviewed, on appeal or writ of error, by a higher
tribunal, whether that tribunal bo the circuit or supreme
court Nugent v. State, 18 Ala. 521.

Civil and criminal courts. The former being
such as ore established for the adjudication of con-
troversies between subject and subject, or the as-
certainment, enforcement, and redress of private
rights; the latter, such as arc charged with the
administration of the crlminnl laws, and the pun-
ishment of wrongs to the public.

Equity courts and law courts. The former be-
ing such as possess the jurisdiction of a chancel-
lor, apply the rules and principles of chancery law,
and follow the procedure in equity; the iRtter,
such as have no equitable powers, but administer
justice according to the rules and practice of the
common law.

As to the division of courts according to their
jurisdiction, see Jurisdiction.

As to several names or kinds of courts not spe-
cifically described In the titles immediately fol-

lowing, see Arches Court, Appellate, Circuit
Courts, Consistory Courts, County, Customary
Court-Baron, Ecclesiastical Courts, Federal

Courts, Forest Court3, High Commission Court,
Instance Court, Justice Court, Justiciary Court,
Legislative Courts, Maritime Court, Mayor's Court,

Moot Court, Municipal Court, Orphans’ Court, Po-
lice Court, Prerogative Court, Prize Court, rr»
bate Court, Superior Courts, Supreme Court, ad
mSurrogate’s Court

: As to court-hand, court-house, court-lands, court
rolls, courtyard, see those titles in their alphabetic-
al order infra.

General

Court above, court below. In appellate prac-
tice, the "court above” is the one to which a cause
is removed for review, whether by appeal, writ of
error, or cc, ..orari; while the "court below” is
the one from which the case is removed. Going
v. Schnell, 6 Ohio Dec. 933.

Court in bank. A meeting of all the judges of
a court, usually for the purpose of hearing argu-
ments on demurrers, points reserved, motions for
new trial, etc., as distinguished from sessions of
the same court presided over by a single judge or
justice.

Court of competent jurisdiction. One having
power and authority of law at the time of acting
to do the particular act. Ex parte Plaistridge, 3
Okl. 256, 173 P. 646, 647.

One having Jurisdiction under the state Constitution and
laws to determine the question In controversy, Toxoi
Employers' In*. Ass'n v. Nunnmnker, Tex.Clv.App., &/
SWV. 749. 751. A court tor the administration of Justice ni
established by the Constitution or stntute. Bradley v,
Town of Bloomfield, 83 N.J.Lnw, 500, 89 A. 1009,

Court of limited jurisdiction. When a court
of general jurisdiction proceeds under a special
statute, it is a ""court of limited jurisdiction” for
the purpose of that proceeding, and its Jurisdic-
tion must affirmatively appear. Osage Oil & Re-
giging Co. v. Interstate Pipe Co., 12-1 Old. 7, 253 P.

, 71

Do facto court. One established, organized, and
exercising its judicial functions under authority
of a statute apparently valid, though such statute
may be in fact unconstitutional and may be after-
wards so adjudged; or a court established and
acting under the authority of a do facto govern-
ment. 1 Bl Judgm. 5 173; In re Manning, 139
U.S. 504, 11 S.Ct. G4, 35 L.Ed. 204; Glldemeister
v. Lindsay, 212 Mich. 299, ISO N.W. 633, 635.

Full court A session of a court, which Is at-
tended by all the judges or justices composing it

Spiritual courts.
astical courts, or courts Christian.
Comm. 01,

COURT-BARON. In English tRw. A court
which, although not one of record, is Incident to
every manor, and cannot be severed therefrom.
It was ordained for the mnintennnec of the serv-
ices and duties stipulated for by lords of manors,
and for the purpose of determining actions of a
personal nature, where tin* debt or damage was
under forty shillings. Wharton; 1 Poll. & Maid.
Hist. E. L. 580.

Customary court-liaron is one appertaining en-
tirely to copyholders. 3 Bl.Comin. 33.

In English law. The ecclesi-
See 3 BL

426
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Honorable William J. Moran i
Chairrman, House Judiciary Committee

FROM T. R Dunn, Secretary :
Alaska Judicial Council

Following our conversation today regarding the
effect of i1ncreasing District Court jurisdiction upon recording
procedures, | reviewed applicable statutes and conferred with
Chief Justice Boney, Chairman of the Judicial Council, it
appears that the recording statutes apply to the District
Court as well as the Superior Court. Specifically, the
following statutes apply:

(D AS 09.30.010 which provides that upon recording
a judgment of "a court of this snate" with the
recorder it becomes a lien upon real property in
the recording district.

@ AS 09*45.790 provides for the filing of lis
pendens with the recorder and does not dis-
tinguish between Superior and District Court
actions. i

3 AS 09.40.050 provides for recordation in the
case of attachment of re Ity without distinguish-
Iing between District and Superior Court.

W\ el e

@ AS 35.35.005, et seq., provides for liens and
lien foreclosures. Zn each case, the claim
of lien, regardless of the court in which it
would be enforced would have to be recorded iIn
the district recording office.

It does not appear that any change in the recording
WKLY i laws would be necessary due to expanded District Court juris-
el . J diction.The 6hief Justice has been assured by his staff that
rJiff/mi - - -
District Court recording
4 procedures can be made by court rule, and he foresees no
difficulty iIn this regard.



April 16, 1971

To: Representative Moran

From: Senator Ziegler

Re: HB 289

Bill:

We passed your HB 289 unanimously on April 15th.

I am attaching copies of documents you might want to utilize

in the future if the Supreme Court doesn"t fio as it has
promised to do.
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April 13, 1971

The Alaska State Supreme Court
971 Fourth Avenue
Anchorage, Alaska 99501

All District Court Judges
State of Alaska

Anchorage Bar Association
c/o R. Everett Harris
1029 W, 3rd Avenue
Anchorage, Alaska 99501

Tanana Valley Bar Association
c/o Dallas Phillips

300 Barnette Street
Fairbanks, Alaska 99701

Juneau Bar Association
c/o William Ruddy
123 Seward Street
Juneau, Alaska 99801

Ketchikan Bar Association
c/o W.C. Stump

Box 2693
Ketchikan, Alaska 99901

Re: SB 152 and HB 289 “ *
Gentlemen:

It 1s the Intent of the writer to bring everyone concerned with
the two captioned bills up to date.

The Supreme Court for, iIn my opinion, many valid reasons, 1is
highly desirous of having the jurisdiction of the district courts
throughout the state Increased from $3000 to $10,000.



/April 13, 1971
Page Two

Those-district court judges who have been courteous enough.
to write to the Senate Judiciary committee have overwhelmingly
indicated their willingness to assume increased responsibility
and presumably an increased-work load. e/

The Ketchikan Bar Association has done a complete 180° and now
endorses both bills.

The Juneau Bar Association recently unanimously endorsed both
bills.

The Anchorage Bar favored the bills on a very close vote (29-26).

As ofMarch 26, 1971, the Tanana Valley Bar had gone on record
as beingin opposition to the bills; I don"t have the results
of any further ballots. *

I endeavor to refrain from taking hasty action, as a rule. Per-
sonally, 1 feel that by releasing either bill at this time we
might be acting prematurely, but apparently the need 1is great
enough to warrant the action. Let us hope we are not making a
mistake; we can always gain some solace by remembering that we
can undo next year what we are going to do this year.

To those of you who oppose the bill, 1 can give you some consola-
tion: 1) We have been assured by Chief Justice Boney of the.
Supremo Court that i1f the peremptory disqualification
of district court judges bill, which has passed the
Senate and which is expected to pass the House, does
not in fact pass the House, then the Supreme Court will
immediately promulgate a court rule authorizing peremp-
tory disqualification procedures.

2) Remand removal will likewise be reserved by Supreme Court
rule; that is to say, we can remand from the district
couxt to the superior court in all actions involving
more than $3000.

On behalf of the members of the Senate Judiciary committee, |1
would like to take this opportunity to thank you one and all for
your interest and expressions of opinion.

It might be good idea 1f the Board of Governors of the Alaska
Bar Assi .on were to have this matter placed on the agenda for
the May ccing in Anchorage. The good Lord knows a lively ses-
sion wouad thereby be assured.

Very truly yours,

\ M %
Robert H. Ziegler, Sr. t



TO:

from:

SUBJECT:

WSHE
City of Anchorage $

MEMORANDUM

Director of Public Works date: March 19, 1971 %

City Surveyor

House Bill No. 290

The subject bill will enable a person to sell portions of his
property without surveys or plats and would virtually eliminate
the subdivision control of cities and borough planning conmlsslons
throughout the State.

By changing the "definition” of subdivision as per H.B. 290 a
seller or his agent can divide his proerty Into four or less parts
and describe them by aliquot parts without any restrictions or
control by any govenmental agency, also 1t would leave the de-
termination of what easements etc. to the sellers discretion

without consulting or review of the requiring agencies of govern-
ment.

Example -

tit

tuft*9

As you can see from the above the rule of "four or less" parcels can
be carried out Indefinitely.

The above 1s only an example, there could be countless variations such
as 1/3 or 1/8 or 1/16 or the east 50 feet of the NW 1/4 of the E 1/3
etc. and could be applied to existing “ubdlvislons, as well as section-
allzed lands. In the end we would hav complete breakdown and chaos
1n land subdivision 1n all developed a eas 1n Alaska.
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Director of Public Works Page 2

As a final comment, the subject bill 1s sponsored by the Board
of Realtors and has been Introduced 1n each session for the
last three years and as far as | know, the Borough, City, Pro-
fessional Land Surveyors, Engineers, and Local Engineering
firws have indicated that this bill does not serve the best
interests of the people of Alaska In any way.

<

A_W. Lahnum
City Surveyor

AWL/bmm

ot..
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from

The Honorable William J. Moran

Chairman, House Judiciary Committee N
Kenneth W. Kadow,, Commissloner on
W. W. Fritz/ Director”™” Ins. DATB 1 ApH1 2071971
:Donald P. Koch subject: HB-293 3

Insurance Rate Analyst

On March 18, 1971, during an appearance before your, committee,
you requested additional information on Surplus Line Law
exemptions. The following represents pur findings. .

All states provide a method to license surplus line brokers.

The surplus line broker 1is the one who can place insurance in
non-admitted markets. This seems to be contradictory to what

we have found in the laws of lllinois, Texas and Wisconsin,

where 1t appears that a carrier (insuror) may not write unless
admitted to do business iIn those states. Further, all states
except Delaware, Kentucky, Texas and Wyoming provide for the
taxation of the premiums of non-admltted (unauthorized) Insurors.

Some states have specific acts that concern themselves with the
mechanics of serving process; on unauthorized insurors. Those
states, numbering 22, are: Connecticut, Delaware, Indiana, Kansas,
Maine, Maryland, Massachussetts, Michigan, Minnesota, Nebraska,
Nevada, New Jersey, North Carolina, North Dakota, Oregon, Pennsy-
Ivania, Rhode Island, South Dakota, Tennessee, Vermont, Virginia,
and West Virglnia.

Other states have specific acts that concern themselves with not
only the mechanics of serving process on unauthorized Insurors,
but also with taxation responsibility for Insuror solvency,
protection of authorized Insurers (who are subject to strict
regulation), and with the protection of the public. States having
this type of act, numbering 17, are: Alaska, Alabama, Arizona,
California, Florida, Georgia, Hawaii, ldaho, lowa, Kentucky,
Louisiana, Mississippi, Montana, Ohio, Oklahoma, Utah and Washington.
Copies of the exemption section of the Unauthorized Insurors Act
from these states are attached, except for Mississippi which has
no exemption listed. A comparison of exceptions Is also attached.

Of the seventeen states listed 1n the last paragraph, seven states
SXempt aircraft owned or operated by manufactures of aircraft.

These are: Alaska, Alabama, Georgia, Ildaho, Louisiana, Montana and
Washington. Arizona and Hawaii have similar aircraft exemption
sections but are silent as regards manufacturers aircraft.
California exempts aircraft. Seven states: Florida, lowa, Kentucky,
Mississippi, Ohio, Oklahoma and Utah, do not provide exemptions for
alrcraft.

We have been unable to learn definitive reasons for the various
differences 1n exemptions used by the various states. It appears
that lobby groups account for many of the exemptions.
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Division of Insurance
March 18, 1971
HB-293

Chapter 33 of the Alaska insurance law is the chapter dealing with unauthorized
insurers and surplus lines. Insurance premium taxes due under this chapter are the
responsibility of the surplus line broker who must collect same from the insured

and remit to the Division of Insurance. In the case of admitted insurers the premium
tax is collected as an integral part of the premium by the admitted insurer.

Several of our major aircraft operators in Alaska have been leasing aircraft from
the manufacturer or purchasing aircraft on contract where title to the aircraft

is retained by the manufacturer until equity of the operator reaches an agreed upon
level. The operators furnish their own pilots and insurance but declare themselves
exempt from the surplus line insurance premium tax-due to the exemption found in
AS 21.33.310 (A).

The section exempts "insurance of aircraft owned or operated by manufacturers of
aircraft...”. This wording allows the private operator of a manufacturer owned
aircraft to avoid the premium tax on surplus line insurance. By changing the
wording as Indicated in HB-293 you would remove the loophole. In November of 1970
the Division of Insurance conducted an investigation which brought an actual case
to light. The indicated tax loss to the State of Alaska for this one case was

about $50,000, so it can be seen that the loophole is substantial.

Upon checking into the reasons for the "manufacturers of aircraft” exemption, we
found that the Alaska surplus line Insurance law was modeled after the Washington
law. This item appears in their law as a concession to Boeing Corporation. This
Information was developed in a conversation with Mr. Irwin Mesher who is the arbi-
trator for the surplus line association of Washington. It is his opinion that

we would not accomplish a solution to a tax avoidance situation. He indicated
the the lessor would merely negotiate with the lessee to place the insurance and
make the costs a part of the lease contract. However, we feel that this action
would not circumvent liability for this tax.
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ment has been served as provided in this section, the court is
considered to have jurisdiction in personam of the insurer.

(b) By issuing a policy under a surplus line contract, an un-
authorized insurer authorizes service of process against it in the
manner and to the effect as provided in this section. The policy
Bhall contain a provision stating the substance of this section,
and shall designate the person to whom the department shall mail
process. (8 1 ch 120 SLA 1966)

Sec. 21.33.310. Exemptions from surplus line law. The provi-
sions of this surplus line insurance law controlling the placing of
insurance with unauthorized insurers do not apply to reii.surance
or to the following insurances when placed by licensed insurance
agents of this state:

(1) wet marine and transportation insurances;

(2) insurance on subjects located, resident, or to be performed
wholly outside of this state, or on vehicles or aircraft owned and
principally garaged outside this state;

(3) insurance on property or operations of railroads engaged
in interstate commerce;

(4) insurance of aircraft owned or operated by manufacturers
of aircraft, or aircraft operated in scheduled interstate flight, or
cargo of such aircraft, or insurance against liability, other than
workmen’s compensation and employers’ liability, arising out of the
ownership, maintenance or use of the aircraft. (§ 1 ch 120 SLA
1966)

Sec. 21.33.320! Records of insureds. In order that the director
may effectively administer this chapter, each person who has placed
insurance with an unauthorized insurer shall, upon the director’s
order, produce for his examination all policies and other documents
evidencing the insurance, and shall disclose to the director the
amount of premiums paid or agreed to be paid for the insurance.
For each refusal to obey the order the person, upon conviction, is
guilty of a misdemeanor punishable by a fine of not more than 8500.
(8 1 ch 120 ST,A 1960)

Sec. 21.33.330. Surplus line broker defined. A surplus line broker
is an individual licensed to transact business in the state or on
risks in the state for an unadmitted insurer. (8 1 ch 120 SLA
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ment has been served as provided in this section, the coui't is
considered to have jurisdiction in personam of the insurer.

(b) By issuing a policy under a surplus line contract, an un-
authorized insurer authorizes service of process against it in the
manner and to the cfl’ect as provided in this section, 5.be policy
shall contain a provision stating the substance of this section,
and shall designate the person to whom the department shall mail
process. (§ 1 ch 120 SLA 1966)

Sec. 21.33.310. Exemptions from surplus line law. The provi-
sions of this surplus line insurance law controlling the placing of
insurance with unauthorized insurers do not apply to reinsurance
or to the following insurances when placed by licensed insurance
agents of this stale:

(1) wet marine and trn'*iortation insurances;

(2) insurance on subjects located, resident, or to be performed
wholly outside of this state, or on vehicles or aircraft owned and
principally garaged outside this state;

(3) insurance on property or operations of railroads engaged
in interstate commerce;

(4)"insurance of aircraft owned or operated by manufacturers
of aircraft, or aircraft operated in scheduled interstate flight, or
cargo of such aircraft, or insurance against liability, uliter than
workmen’s compensation and employers’ liability, arising out of the
ownership, maintenance or use of the aircraft. (8 1 cli 120 SLA
1960)

Sec. 21.33.320. Records of insureds. In order that the director
may effectively administer this chapter, each person who has placed
insurance with an unauthorized insurer shall, upon the director’s
order, produce for his examination all policies and other documents
evidencing the insurance, and shall disclose to the director the
amount of premiums paid or agreed to be paid for the insurance.
For each refusal to obey the order the person, upon conviction, is
guilty of a misdemeanor punishable by a fine of not more than $500.
(8 1 ch 120 SLA 10CG)

Sec. 21.33.330. Surplus line broker defined. A surplus line broker
is an individual licensed to transact business in the state or on
risks in the slate for an unadmitted insurer. (§ 1 ch 120 SLA
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Superintendent. As to the same unauthorized insurer and all
insurance coverages issued or accepted by it under this Act, no
more than one person shall at any one time be the designee to
whom copies of process against the insurer, served upon the
Superintendent, shall be forwarded.

(4) Where process is served upon the Superintendent as an
insurer’s process agent, the insurer shall not be required to answer
or plead except within thirty (30) days after the date upon which
the Superintendent mailed a copy of the process served upon him
as required by subsection (2), above.

(5) Process served upon the Superintendent, and copy there-
of forwarded as in this section provided, shall for all purposes
constitute valid and binding service 'thereof upon the insurer.

Section 21. EXEMPTIONS. The provisions of this Unauthor-
ized Insurers Act controlling the placing of insurance with un-
authorized insurers shall not apply to reinsurance or to the
following insurances when so placed by licensed agents or brokers
or the ship building and/or repair industry of this Slate:

(13 Transportation insurance;

(2) Insurance on subjects located, resident, or to be per-
formed wholly outside of this Slate, or on vehicles or aircraft
owned and principally garaged outside this state;

(3) Insurance on property or operation of railroads engaged
in interstate commerce; and

(4) Insurance of aircraft owned or operated by manufactur-
ers of aircraft or aircraft operated in scheduled interstate flight,
or cargo of such aircraft, or against liability, other than work-
men's compensation and tire employer’s liability, arising out of
the ownership, maintenance or use of such aircraft.

(0) Life insurance, health and accident insurance, annuities,
and disability insurance.

(G) The property and operations of the ship building and
ship repair industry engaged in interstate or foreign commerce,
and vessels, cargoes, watercraft, piers, wharves, graven docks,
drydocks, marine railways and building ways, commonly known
as wet marine.

Lection 222 REPORT AND TAX OF INDEPENDENTLY
PROCURED COVERAGES. (1) Every insured who in this state
procures or causes to be procured or continues or renews insur-
ance in an unauthorized foreign insurer, or any self-insurer who
in this state so procures or continues excess loss, catastrophe or
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able as costs in the action. The director shall forthwith mail
one copy of the process so served to the person designated
by the insurer in the policy for the purpose, by registered
mail with return receipt requested. The insurer shall have
forty days after such date of mailing within which to plead
answer, or otherwise defend the action.

Sec. 200 EXEMPTIONS FROM SURPLUS LINES
PROVISIONS, (a) The sections of this article relative to
surplus line coverages shall not apply to reinsurance, nor to
the following classes of insurance when placed by licensed
agents or brokers of this state:

(1) Ocean marine and foreign trade insurance.

(2) Insurance on subjects located, resident, or to be per-
formed wholly outside this state, or on vehicles or aircraft
owned and principally garaged outside this state.

(3)Insurance on property or operations of railroads en-
gaged in interstate commerce.

(4) Insurance on aircraft or cargo of such aircraft, or
against liability, other than employer’s liability, arising out
of the ownership, maintenance, or use of such aircraft.

(b) Agents and brokers so placing any such insurance tit., |
with an unauthorized insurer shall keep a record of each
such coverage in detail as required of surplus line insur-
ance by section 1! of iliis article. The record shall be pre-
served for not loss than three years from the effective date
of the insurance, and shall be so kept available in this statu
and open to the examination of the director.

Sec. 2. RECOUPS OF INSUREDS. Upon the di-
rector’s request any person in Arizona who is the insured
under any policy issued by an unauthorized insurer upon a
subject of insurance resident, located, or to be performed it
Arizona at the: time the policy was issue d, shall produce for
examination all policies and other documents evidencing
and relating to the insurance, and shall disclose the amount
of the gross premiums paid or agreed to he paid for the in-
surance, through whom the insurance was procured, and
such other information relative to the placing of such insur-
ance as mav reasonable he reoiiired.

Sec. 22. ALIEN INSURANCE FUR COVERAGE IN
MEXICO, (a) No person shall in Arizona solicit or accep:
applications for vehicle insurar.ee, which insurance is to E
effective in Mexico a.M only outside tho geographical limit
of Arizona and is to be i.sued by an alien insurer or insure:
not authorized to transact insurance in Arizona, unless sta
person is a duly licensed surplus line broker.

70



Oftci™eawifc INSURANCE GCCE 265

lish different standards for such a certification the certificate
shall become void and must be surrendered to the commis-
sioner. hi that case the fees for certification aiul examination
under the new standards shall be the same as for original
certification and examination. A person shall not hold a certifi-
cntc under this section while licensed as a life agent, disability
only agent, or life and disability agent.
(Added by Stats. 1067, Ch. 1707.)

Chapter 0. Surplus Line Brokers

J7G0. Any citizen of this State may negotiate and effect
insurance on his own property with any nonadmitted insurer.

17(i0.f>. The provisions of this chapter limiting the insur-
ance which may be placed with nonudmitted insurers and re-
quiring any report thereof shall not apply to:

(n) lieinsurance of the liability of an admitted insurer.

*(b) Insurance against perils of navigation, transit or trans-
portation wupon hulls, freights or disbursements, or other
shipowner interests; upon goods, wares, merchandise and all
other personal property and interests therein, in course of
exportation from or importation into any country, or trans-
portation coastwise, including transportation, by land or water
from point, of origin to final destination and including war
risks; and marine builders risks, drydoeks and marine rail-
ways, including insurance of ship repairer’ liability, and pro-
tection and indemnity insurance, but excluding insurance
covering bridges or tunnels,

(c) Aircraft insurance.

(d) Insurance on property or operations of railroads en-
gaged in interstate commerce.

Tin; i ranee specified in the foregoing paragraphs (b),
(c), and ipl), may be placed with a nmiadinitiod insurer only
by and through a special lines’surplus line broker, The license
of a special lines’ surplus line broker shall be applied for and
procured and shall be subject to the same fees for filing on
issuance in the same manner as llm license of a surplus lino
broker, except that in lieu of the bend required by Section
17Gfi, there shall he delivered to tlto commissioner a bond in
the form, amounts, and conditions specified in Sections IGti.'l,
JfiGl and 16(17) of this code and only one fee shall be collected
from one person for both licenses. Such licensee in respect to
such business shall be subject to all the provisions of this
chapter except Sections 1761, 176!i and 1776.

The commissioner may, in respect to business written or
placed under the provisions of this section, require such in-
formation and reports thereof as lie considers necessary, con-
venient or advisable for tax or statistical purposes.

Kaeh placing of insurance n violation of this chapter is a
misdemeanor.

The commissioner may revoke, suspend or deny any license
granted pursuant to this code in accordance with the procedure
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provided in Article 13 of Chapter 5 of this part, or any cer-
tificatc of authority granted pursuant to this code in accord-
ance with the procedure provided in Section 704 whenever he
finds that the licensee or holder of the certificate has committed
a violation of this section.

The premium for insurance placed by or through a special
lines’ surplus line broker pursuant to this section shall not he
subject to the tax imposed upon such broker based upon gross
premiums paid for insurance placed under authority con-
ferred by his license.

(Added by Stats. 1937, Ch. 729; amended by Stats. 1915,
Ch. 901, by Stats. 1959, Ch. 4, and by Stats. 1961, Ch. 280.)

171S1. Except as provided in Sections 17(i0 and 1760.5, a
person within this State shall not. transact any insurance on
property located or operations conducted within, or on the lives
or persons of residents of this State with nonadmitted insurers,
except by and through a surplus line broker licensed under this
cbuptcr and upon the terms and conditions prescribed in this
chapter.

(Amended by Stnts. 1937, Ch. 729.)

1762. (Repealed by Stats. 1937, Ch. 729.)

1763. A surplus line broker may solicit and plnce insur-
ance, other than as excepted in Section 1761, with noiuultmtiwl
insurers only if such insurance can not he procured from a
majority of the. insurers admitted for the particular class or
clasfleg of insurance. Such part, of the insurance as can not
be so procured may be procured from nonadinitted insurers,
if the insurance is not placed in a nonadinitted insurer for the
purpose of procuring a rate lower than the lowest rate which
will be accepted by any admitted insurer. It shall be con-
clusively presumed that insurance is placed in violation of this
paragraph where the insurance is actually placed with a non*
admitted insurer at a lower, rate of premium or lower premium
than the lowest rate of premium or lho lowest premium which
could be obtained from an admitted insurer unless, at the time
such insurance attaches, there is filed with the commissioner a
statement describing the insurance, specifying the rate and the
nearest procurable rates from admitted insurers. Unless the
commissioner wit.dn five days after such filing notifies the tiling
broker that in h.'s opinion the placing of the insurance consti*
tutea a violation of this section, the broker may thereafter main-
tain in effect such insurance. If within such five-dav period
the commissioner notifies the surplus line broker tlint such
insurance is in violation of this section and orders the broker
to effect terminalam of such iiwueaneo within It) days from
Bucli notice, and the broker fails or refiner, to effect such
termination, such failure or refusal is a violation of this sec-
tion. Statements filed under this section shall not he subject
to public inspection unless the I'nUii'iis-ioner determine*, that
the public intern!, or the welfare of the filing broker re<juiie.H
that any statement be made so subject. The commissioner may
make and publish reasonable rules and regulations, consistent
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agent t0 be the true and lawful attorney Of such
unauthorized insurer upon whom may Leserved
all lawful process in any action, suit or pro-
ceeding instituted by or ou behalf of au insured
or beneficiary arising out of any such contract
of insurance and service of process effected on
such commissioner, his successor or successors
in ollice or such resident agent shall be deemed
to confer complete jurisdiction over such un-
authorized insurer in such action.

Iliilorj.—J351, cil. 69-3«5.

Note.—tjlnuUr provisions found in former J625.33.

626.0510 Surplus lines law; short title; pur-
poses.—

(1) Sections 626.0510 through 626.0534 con-
stitute and may be referred to as "the surplus
lines law."

(2) It is declared that the purposes of the
surplus lines law are to provide orderly access
for the insuring public of Florida to insurers
not authorized to transact insurance in this
state, through only qualified, licensed, and su-
pervised surplus lines agents resident in Flor-
ida, lor insurance coverages and to the extent-
thereof not procurable from authorized insur-
ers; to protect sucli authorized insurers, which
under the laws of Florida must meet certain
standards as to policy forms and rates, from
unwarranted competition by unauthorized in-
surers who, in the absence of this law, would
not be subject to similar requirements; and for
i)ther purposes as set forth in this surplus lines
aw.

(3) This section, and this surplus lines law,
do not apply as to insurance coverages which
are subject to 8>200C3r> (report and tax of in-
dependently procured coverages).

IUtlory.—J3;3, ch. 69-203.

626.0511 Definitions.'—As used in this sur-
plus lines law;

(1) “Surplus lines agent” means an indi-
vidual licensed as provided in part VI of this
chapter to handle the placement of insurance
coverages with unauthorized insurers; and to
place such coverages with authorized insurers
as to which tlie licensee, is not licensed as an
agent if so placed through a counter.signing
Florida licensed resident agent of such insurer.

(2) "Surplus lines insurer" means an un-
authorized insurer in which an insurance cover-
age is placed or may be placed under this sur-
plus lines law.

(3) To "export" means lo place in an unau-
thorized insurer under this surplus lines, law,
insurance covering a subject of insurance resi-
dent, located, or to be perform* d in Florida.

iiilorj.— (383, ch. W POy,

|ti(nhlod8 found in former ftH.VOL

62G.G5J2 Surplus lines insurance aulltor-
ized.—If certain insurance coverages of sub-
jects resident, located, or to be performed in
this state cannot be procured from authorized
insurers, such coverages, hereinafter designat-

(v
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ed “surplus lines,” may be procured from un-
authorized insurers, subject to the following
conditions:

(1) The insurance must be eligible for ex-
port under §626.0513 or §02610514;

(2) The insurer must be an eligible surplus
lines insurer under 8620.0514 or §626.0515;

(3) The insurance must be so placed
through a licensed Florida surplus line3 agent
resident in Florida; and

(4) The other applicable provisions of this
surplus lines law must be complied with.

History.—{3M, ell. 69-205.

G2G.0513 Eligibility for export.—

(1)
for export unless it meets all of the following
conditions:

(@) The full amount of insurance required
must not be procurable, after a diligent effort
has been made to do so, from among the insur-
ers authorized to transact and actually writing
that kind and class of insurance in this state,
and the amount of insurance exported shall .be
only the excess over the amount so procurable
frt i authorized insurers.

(b) The premium rate at which the cover-
age is exported shall not be lower than that
rate applicable, if any, and filed by and in ac-
tual and current use by a majority of the au-
thorized insurers for the same coverage on a
similar .i-k

(e) The policy or contract form under which
the insurance is exported shall not be more
favorable to the insured as to the coverage or
rate than under similar contracts on file and
in actual current use in this state by tlie ma-
jority of authorized insurers actually writing
similar coverages on similar risks; except, that
a coverage may bo 'exported under a unique
form of policy designed for use with respect
to a particular subject Ol insurance if n copy
of sin-.1 :orm is filed with (lie commissioner by
the s. . ..is lines agent, desiring to use the same
and i .abject to the commissioner’s disapproval
within not less than ten days if he finds that
use of such special form is not reasonably nec-
essary for the principal purposes of the cover-
age or that its use would be contrary to the
purposes of lbis surplus lines lav with respect
to the reasonable protection of authorized in-
surers I'rom unwarranted competition by unau-
thorized insurers.

(d)  Except . d_
nection with fire insurance policies and except
as to windstorm insurance, the policy or con-
tract under which tlie insurance is exported
shall not provide for deductible amounts, in de-
termining the existence or extent of the insur-
er's liability, other than those available under
similar pojieies or contracts in actual and cur-
rent use by one or more authorized insurers.
This paragraph shall not apply with respect
to workmen's compensation self-insurance qual-
ified as such under chapter 440.

No insurance coverage shall be eligible

Except as to extended coverage in con-
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(2) Except, that the commissioner may by
rules and regulations declare eligible for export
generally and notwithstanding the provisions
ol paragraphs (a), (b), (c) and (d) of subsec-
tion (1), any class or classes of insurance cov-
erage or risk for which he finds, after a hear-
ing, which he shall hold annually or more often,
of which notice thereo* was given to each in-
surer authorized to transact such class or
classes in this state, that there is no reasonable
or adequate market among authorized insurers.
Any such rules and regulations shall continue
in effect during the existence of the conditions
upon which predicated, but subject to earlier
termination by the commissioner.

(3) Subsection (1) does not apply to wet
marine and transportation or aviation risks
which are subject to §626.0514.

History.— 83y>. ch. 59-205.

Note.—StmlInr provisions found in former {645.05.

626.0514 Eligibility for export; wet marine,
aviation.—

(1) Insurance coverage of wet marine and
transportation or aviation risks of a class under
the supervision and control of syndicate opera-
tions of authorized insurers, such as the Amer-
ican hull syndicate, the tugboat syndicate and
other like constituted and recognized wet ma-
rine or aviation syndicate operations, may be
exported under the following conditions:

(@) The insurance must he placed only by
or through a licensed Florida surplus lines
agent;

(b) The insurer must be one made eligible
by the commissioner specifically for such cov-
erages, based upon information furnished by
the insurer and indicating that the insurer is
well able to meet its financial obligations; and
_(c) The surplus lines agent shall, within
sixty days after procurement, of the policy or
contract, file with the commissioner a copy of
the policy, cover note or contract.

(2) This section shall not apply ns to boats
under thirty-six feet in length, nor as to pri-
vate aircraft owned by private owners for busi-
ness and pleasure purposes only (excluding
commercial), exclusive of check flight or ferry
flight coverage only.

HiKlury.—IM»0, ch. (9-2<>5.

Note - Rimlhtr proviMons fctiud In former {645 05.

626.0515 Eligible surplus lines insurers.—

(1) No surplus lines agent shall place any
coverage with any unauthorized insurer which
is not then an eligible surplus lines insurer ns
provided for under this section.

(2) No unauthorized in-urer shall be or be-
come an eligible surplus lines insurer unless
made eligible by the commissioner in accord-
ance with the following conditions:

(a) Eligibility of the insurer must be re-
quested in writing by a licensed surplus lines
agent;

(b) The insurer must bo currently an au-
thorized insurer in the state or country of its

M
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domicile os to the kind or kinds of insurance
proposed to be so placed, and must have been
such an insurer for not less than the three years
next preceding; or must bo the wholly-owned
subsidiary of an already eligible surplus lines
insurer that has been so eligible for a period
of not less than the three years next preceding;

(c) Before granting eligibility the request-
ing surplus lines agent or the insurer shall fur-
nish the commissioner with a duly authenti-
cated copy of its current annual financial state-
ment in the English language and with all mon-
etary values therein expressed in United States
dollars, at an exchange rate—in the case of
statements originally made in. the currencies
of other counties—then current and shown in
the statement, and with such additional infor-
mation relative to the insurer as the commis-
sioner may request;

(d) The insurer, if organized under the laws
of a state of the United States, must have sur-
plus as to policyholders of not less than the
amount required under this code.for a like au-
thorized insurer; or, if an alien insurer, must
have and maintain in the United States a trust
fund for the protection of all its policyholders
in the United States under terms deemed by the
commissioner to be reasonably adequate, in the
amount of not less than four hundred thousand
dollars, or, in the alternative, such a trust fund
in the amount of not loss than two hundred
fifty thousand dollars as part of surplus to
policyholders maintained in the United States
in amount not less than that required under
this code foi a like newly authorized insurer.
Any such surplus ns to policyholders or trust
fund shall be represented by investments con-
sisting of public obligations of the United
States, or of any stale, county, or municipality
thereof, nr by other investments of the same
general character and quality as are eligible
investments for like funds of like domestic, in-
surers under part 11 of chapter 625 of this code;

(e) The. insurer must be of good reputation
as to the providing of service to its policyhold-
ers and the payment of losses and claims;

(f) The insurer must be eligible, as for au-
thority to transact insurance in this state, un-
der subsections ('?) (management and aililia-
tions), and (4) (voting control or operation by
alien government or agency) of $621.0205; and

(g) This subsection (loos not apply as to un-
authorized insurers made eligible under .5626.-
051 | as to wet marine and aviation risks as in
such section provided.

(5) The commissioner shall
time publish a list of all currently eligible sur-
plus lines insurers, and shall mail a copy ihere-
of to each licensed surplus lines agent at his
olliee hist of record with the commissioner.

) This ection shall not be deemed to cast

upon the commissioner any duty or responsi-
bility to determine the actual financial condi-
tion or eh,r’ practices of any unauthorized
insurer; at estatus of .eligibility, if granted

m

from time to
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surer shall be sued, upon any cause of action arising in
this State under any contract issued by it as a surplus line
contract pursuant to this Chapter, in the superior court
of the county in which the cause of action arose.

(2) Every unauthorized insurer issuing or delivering
a surplus line policy through a surplus line broker in this
State shall be deemed thereby to have appointed the Com-
missioner as its attorney for acceptance of service of all
legal process issued in this fv.atc* in any action or proceed-
ing arising out of such policy, and service of such process
upon the Commissioner shall be lawful personal service
upon such insurer.

(3) Each surplus line policy shall \mtain a provision
stating the substance of subsection (2) of this section, ami
designating the person to whom the Commissioner shall
mail process as provided in subsection (-1) of this section.

(*1) Duplicate .copies of legal proces:; against such in-
surers shall be served upon the Coinin', inner, and at time
of service the plaintiff shall pay the Commissioner two
(8%.13.00) dollars, taxable as costs in the action. The Com-
missioner shall forthwith mail one copy of the proves so
served to the person designated by the insurer in the
policy for the purpose, by registered mail with return
receipt reqiiesb d. The insurer shall have thirty (30)
days after such date of mailing within which to plead,
answer, or otherwise defend the action.

CG-G27. Exemptions fix it Enrpln:} J.ino The
provisions of this Surplus Cine Insur aef Caw controlling
the placing of insurance with, unauthorised insurers shall
not apply to reinsurance or to the following insurances
v. hen so ]Jdaecu by licensed agx nts or broker.-, oJ this ft at >:

(1) Ocean marine and foreign tra.de insurances;

(3) Tic usance on siib.p'f i. located, resident, or t=> be

performed wholly outside of this. Slade. or on vehicles or
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(3) Insurances on properly or operation of railroads
engaged in interstate commerce;

(-1) Insurance of aircraft owned or operated by manu-
facturer? of aircraft or operated in scheduled interstate
flight, or cargo of such aircraft or agamst liability, otliei
than workman's compensation and employers liability,
arising out of the ownership, maintenance or use of such
aircraft.

5G-G28. Report of and tax on independently procured
coverages.— (1) Every insurer who in this State procures
or causes to be procured or continues or renews insur-
ance in an unauthorized insurer upon a subject of insur-
ance resident, located, or to be performed within this
State, other than insurance procured through a surplus
line broker pursuant to the Surplus liues Insurance Law
of this State or exempted from such law under section
GG-G27, shall within thirty (30 i days alter the date such
insurance was so procured, continued, or lonev.od, Jile a
report of the same with the ( onuutssionej’, in writing and
upon forms designated by the Commissioner and im-1
nislied to suell art ir nred upon rreuesi, ,->ueh repott shall
State the name and .address of the insured or imureds,
name and juU-lrcss td the insurer, lire sub,h ei of the in.sui-
;ince, a general description of the coverage, the amount
of premium curia ally paid tlnreon, and such additional
information as reasonably rccpie led by the f.ommis; ionei.

(2) Eor the general support of the Coyeminent of this
Stale, there is levied and there shall be collected from
every such insured in Ihi; state for the privilege of so
insuring his property or interests, a tax at the rate ol loin
(m1C ) percent of the gias-s pn niium paid, for any such
in:,uranee, after deduction ol return premium'. il any*
Such lax shall lie paid to the (hiipfnissioner, coincident ally
with the riling of the report provided for in subsection
(1) above.

(3) The tax imposed hereunder il delinquent shall
bear interest at the silo of six (GC ) percent per annum,
compounded annually.
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lie recovered bv an action instituted by the Commissioner in any
court of competent jurisdiction.

See. 8463.15. Suspension or Revocation of License: 1 The
Commissioner may suspend or revoke any surplus line broker’s
license:

(1) If tlu* broker fails to file his annual statement nr to pay the
tax as required by sections 8-163,12, 8163.13 and 8463.14, or

(2) If the limber fail.-, to maintain an oihce in this Territory, <r
to keep the records, or to allow the Commissioner to examine his
records as required by sections 816301 through 8463.17, or

(3) For any of the causes for which a general agent’s license
may be suspended nr revoked.

2. The [i-il'-i-dure.-" provided by this i-liapter for the,suspension
or revocation of general agents’ licenses shall be applicable to sus-
pension or revocation of a surplus line broker's li'-cnsc.

3. No broker whose license has been so revoked shall again he
so licensed within one year thereafter, nor mail any lines or delin
diti"11 (axes owing by him have been paid.

Sec. 8463.16. Exemptions: 1 The provisions of sections 8163.01
through 8463.1/ controlling the placing'of insurance with unauthor-
ized insurers shall not apph 1o reinsurance or to the following
insurance when so placed by licensed general agents, of this lerri-
tory:

(1) Ot can marine insin a.nee,

(2) Insuianee on subjee!- located, re-idenl, or to be p'wf. *nied
whollv outside this'Ten itory. or "U veki. le> or ain ralt owned and
principallv uaiaue.l out adr (lib. Tciiitoiy,

(3) Insurance of airci alt <r cargo oi :u. li aireralt, or against
liability, other than wot knten’s conipen:ation and <mplutor’s liabil-
ity, arising out ot the ownership, maintisuauee, or u e of out I) ail
Slaft.

2. No pit.vision of thi . eb-iptei ball be i.ii 1lneil .- proliil.it
ing jutv pei oit fioin piormin:; un\ instil ant » whirls i. not. at tire
time of promtring such in- man. e, wiitleu L\ ativ insurei ant loxix«*1
to transact bm-ine-.s in this. Tei filmy.

See. 8463.1 Legal Proctbs against Ilnnuthm iced Tmntrer: 1
An unatdboi i/ed inxiner rli.dl lo rued. upon any cause of :ulion
ati-.ing in Ibis Tci ii!m\ nudei any toutiact i- tied b\ ita a mm phm
line contract, pursuant to section- 8 ko.lll ilnongh 8103,17, or
otherwise, in Llr (‘ircuit <"™itll of this Tei iit>4y.

2. Any of (In' following a- t- i'l tin . Tei titoiy, ellecled by mail

i olbeiui-e, I\ an imautlioi i. ed loreign ot alien in.-anei:

(2) tin- ' euanee or deli\ei\ o] conli.nl , o' inaname to re i
tielits 111 the. IVILlitit\ or M i nqg-ciation., anil mii/.cd to dii bit .usev,
till't rill,

(2) the solicitation of upplt. ation . fm :ncli contracts,

(3) the collection . lor mb einiliart o

(-D aiiv oldii'r linn action ol in-ati.iiiee bu mess,
wetptivab nt to and mball cole titute an appointment by ;tub ill-.in"*ei

—-01
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of this lav would not ho subject to similar requirements! and for other
purposes set forth in this law. [1901, ch. :53d, § 3> p. (Plj.]

("vmp. Alasln. C . 1 1 s P N. Mix. St;.t. HIM. sSSSt 31-58-5-
Supi>., It tJ-e-i;! - -IU-J.IMu. o17. )

Aii/.. licv. i-lat., ; . ™o.jio it 1O N..llLik. Cent. Code, PS2C-(mn-01 —20-

Ark. Stilt. IIFIV. p. Qnsiiiv oaltia

Cal. ljferiitjr- ("' m 1i ‘iiraiiri.’ <ule, (ire. IV, Stiit.. V' ;ML.010-7r>(LIl0.
5; VS-S0, Puerto Itico. lenvy Aim., tit. 20,

Cito. 1UV. Stilt, no:!, ss 72-M-1—72-  « 10U7-I(ll'i.

17 S. link. Code, ItHd) Kupp., St SI 11A01-

rill  Stnt. Ann,, t; fiL’! fi.,JoC.mt.n:,:!! =il 1Aid.

fin. Ci.de Aim ClInlt. Code Aim. 11*5), 28 tll-la-I ai-

lizii  (inn. Stot. BAr m

ttlild. \V. Vu. Code itc.r,, 5S347d(a-J)-.t-s<2
[,v. It v. st-it.. u 2»i.v{>eQlli'’G. c.i)
;. |lev. Stlt. ILcu, 5522:1257 Sir. to mt. ref. TLii section i? rc-
fiired to iie >-11-1tail.
.. Cede it.ir, p; r.Vi. r;nr.mi.
Mint. L'ev. Cl,del Il'ii, Lralljii e-

ofc it
Niv. litv. St.it . 55 (1K0.270 f.Sr"i.to0.

41-11*12. UVPii.ptions from sttr plus line law.— (1) The provisions of
flit:-, miiplus line law ci trolhnjf the jilaeit!)' of insurance with .unaulhor-
i/ed in?iill r.. .--hall ivoi apply 1" Iriic lllI'lilice or, except as to .sub.-ertmn
;) Inlo.s lo the follow iny. itisuralifi s when so placed by licensed apt nit?
or surplus line hinlurs of thin : lale:

(n)  (lee.-.i, nuu itie and loreij'.u 1l aih insurance.”.

(].) liivurar,, » on subjects local-d, r-sjileitt, or lo in' performed
wholly out- id- of Mii" stale, or on vehi' I+ nr ahciaft owtud and t in-
rip.dly jtaiaci d oil!..ale this state.

(i) In.itr.a.ie on opi'i‘ations o! railrontle. enpe melin Iraw porlation
in itilci.tale ii,.ii®eia i kind tin ir propel ty n in --neb *)> ratiims.

(it) 1ll.liraere of aii'irjin o'...a-d or op. isl*o to In: iagictulir ot
lilia iatl, or ol anera!t operated inionmieM'ial ii.t-o.tate ih,lit, or i.npu
of sin li : llci .alt. o' acan; | lia'mlify.oli.- rlimn v-m ii.riexlcon.p, n:-al :on,
and I'l.plo.e;" ilability . ari-.iur on! of tic. uv.Ini:hip, in.ain nance oi
Il-e of -in'll : lai ai1.

(0) Itrola i so piacine any .ml. in <l:1l;e= v.ilh alt illian!1."!,
ievuei shall 1. pa lull and ten re. w ;i li mil c--vi rape m o ‘ail
a; I''ijiiimed of .in phc line in: Wmiii nmlir '1 law. lie ieeord shall
lie preserved lor not le- . than live la! >I-lI dll tie 11l mPve d. " o0
the ii;stirmitamand '!.:!! he lepl ;i\a,i.wme in 1i dox1ann M 41n omt
iVaininat mu ol the cinilini. nalet lie Inohe uti.ll lain; | " Me
coinini. sinin I .1 lii i1-pn Isciontains as lie ipntt"il k n>itrtit-, bed
by l.itn a leper’, ol =li :mb com ; .,, phn ta in a i:n?led r.dcininr
yiin. 11'm.i, . li. o " pi-,

- |, Mi. Ol 1] amn™ I 1
f10allal, Moe™L a1 111 e |

oll I:'i:t. lit tiuilioii.. (@i 'Y, ®ar" ti mn.clin lhieelm!!'r na an
n mu pin . liiimia™ ai fill;, 1@ 1 1i.® 1aliunder | hi rhe|ni-r.

GYH oo tetpl it lie lie 1" Il.se 1Wall Hliau!o!i "I 1L 1 11" Uli-li'f
1)Ij* si11]do Is, le'a 11, oi ,ujiiii *ni-rme a litija ci ol in si.iit'c1iln!" si,

lotap d, or IH lm| t iiitind inidanho. 114151, » «i n, Si, pttl w1l

Sl M > oj. e o'l
f. 1ail tu e. III [ I A | II| .

N-111L (millmale la; c{iil Diell:a | )
liol 1" piin'll 1d 11mSl . .1sLL11a .li;,..sc .pea. ISI.. I
ii,- ipnnled " aip's hi ' ". may I- pia to., mi.m licri. "ii in nil ,
Mil'll 1 1o 11 lap,

(1) The in ai.is i luil-t "™ 1f"™illcd IIn* sl "1l =il pill , line

Ina*r.
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available to this slate liy virtu." Of Public Law 7U--1r3 7f»th Congress of
the United States, Chapter 20,1st Seas.. S. .110, a!) Stat.L. «3; 19 U.S.C.
1011 to 1015 inch, as amended, wliich declares that the business of
insurance and every perron engaged therein shall he subject: to the
laws of the several states. [Acts 1001 (02 CJ.A.) c.;G5, 83]

507A.3 Definitions-scope. Uidc-s otherwise indicated, the term
“insurer” as used in this section includes all corporations, associations,
partnerships and individuals engaged in the business of insurance.
Any of the. following acts iu this state, eiiocied by mail or otliei wise,
by an unauthorized Imvig.u or alien insurer is defined to he doing .m
insurance luviness in this State.

1. The. mahing of or proposing to make, as an insurer, an insurance
conl raet.

2. The taking or receiving of any applwafien lor insurance.

1k The receiving or collection of any premiums, mhersliip fees,
assessments, dues or other eonsichwations I<»r any insurance.

.. Timi;-;.nance nr deliwry of emit met ; nl insurance to residentsol
this stale or lo corpoiath (s or persons aiiHani/cd to do hu incssin
this stale.

5. Tim doing of any hind of inaisine Ini. im*ss specifically nroe
ni'ad a conslitntmg the doing nl as itrurenre ha.lleswitliin Hie
[[lea llltie. (il tlie. ;«(SHIeS Teiu (lilll 1= i‘l'U laie'i .

(I | he doing, or pruposmg to do any mstisanee hie mess insi.listanee

equivalent to any of lie I'oi'egoiiw in a meem r desk n 4" evade lhe
pl'ovi: ions ol tin* insuranee laws i<l lie. .-fate,

7. Any oilier 1ran. e*lions ol Im. inc.- relating directly io insurance
in (hi; :talc by an im nrer.

The \mile of an ael cnmmitle. | hy lead is at Ihe point where 1le
ina! hr traiisiuitled hy mail is de|i\.*iv.| and lakes .liret. |Acls Il
(<> 1l.a.) chi;;.. 1

f A Tivnsa.efioii;; when law not wg.'liraMc. The provision;, of
Illiis ehap'mi shall iml apply to:

| The lawful Iran ta-I'nii ni imp: lot. ™ o permil o'd
I\ ; tr1i*lls tixe h'lte h'e. I lil'o i'll point os.' HIfil-1r**; im]l . o' (o> 11i)

tlirole*h lix** hundred i'ifieeu point om* li.mhl'ed Icily f.=,11.ill) nl .lie
((ide,
g The law HI Iran ael mu nl ivm nrai.ee Ip m.mi is.
Attorneys aelins, in Lie ordinary relation of attorney and elienl
in the :e1jll Inieiil of claims or In. .es.

i
p, Vi el, M.iv I*(;
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4. Trau.«nc,lions in this state involving a policy lawfully solicited,
‘ewritten, and delivered outside of this state, covering subjects of insui-
anee not resident located, or expressly to be perionnod in this state at
the time of issue, and which transactions are subsequent to the issuance
of the policy,

5. Transactions in this stale involving group or blanket insurance
and group, annuities where the muster policy of such gioups was law-
fully issued and delivered in a state in which the company was author-
ized to do an insurance business.

(L Transactions in this state involving any policy of insurance issued
prior to July j, 1td?.

7. Ann life insurance company organized and operated, without
profit to any private shareholder or individual, exclusively for the
Juirjiose oi aiding eilllcallmud or sc:eullfi.* institutions ot;.uni/ad and
operated without profit to any private shareholder or individual by
issuing insurance and in.unity eon!rue's direct iron) the home o0j.goo. oi
tinleonipany and without agents or repivsentulives in this state onl}
P, f(,r thi. hmidSIl of siu'h instilulSons and to individuals engaged in
the service,’, of sneli institution:': nor shall tnis chapter apply to all}
life, diiibhfh or annuity eontraets i. -ued by such life insurance com-
pany, provided such eonInomss othei . i-®pomp!} with the stati.fis.

S. Insuranee on cess. Is, craft or hulls, cargoes, marine btiild'T s
nraj'bie protection. and indemnity or other risk including strike”
and war ri KS eoitu&aii!) insured liiid* r ocean *>r wet marine jorm.- ot
policy.
9. Train actions invoking risks located in this state where the policy
(,p|5lr( ,.1 in urai.ien for such lid. was principally m :mtiat"<! and
delivered out; id.- this :tat.- and wr '"Inwi'nliy isstn-d in a stale or Jo's-ngn
country in which the foreign or alien insurer was authorized to do an
insurance business® and where such ii:s»r>r has no contact with this
except in e.min <*i<i: with inspections or lo.se,-, ivguirod by virti.jp*
of the eon! iart or policy of im m'aw lenveriug the ri. h located in this
sPiie. | \mis iffy ft;:" c. \.)

507A .5 Proscribed. acts binding on insurer.

1 \OQ per W[ JIr HIL" shull elil "I' id 11's'1LV pel'l'olUl ULV t'f
(lie of doing an imura.ne la: i-c-: as detun'd in this chapter
eveopt as provided b;. :nd in a.sold wjfh il spee;be an! borlza! ion

liv sta.tote. 1lov.t>v r. siiontd an) mi:a:;ljnrtzed p>r.-tni or in. tu r p«r-
I'G, 1i, ei,, act of doing an in nngwe Ine-im .s as s- ! lor) h in this e-.ap

i( shall 1" equivalent to and :s: 'l eon, titut. au ii revocable appoini-
ment by mcs pm. on or insurer. binding, upon him, his executor or



§ 301.597 iCzmOQfLi DEPARTMENT OF
quested. T'pon service of process upon
the commissioner ami the commissioner

insurer’s des-
to have

mailing such process to the
the court shall he deemed
in personam of (1(0 insurer.

ifrnee.
jurisdiction
umiut-h'iri/.ed insurer ‘ssuin;;
siiali he deemed thereby to
rviee u." process axaiust
to tiic effect as pro-

(J) An
such polu-y
li.ive .intlionrcil s
it in the manner ami

videii in tins section. Any such police
shall contain a provision .taiinn the sub-
stance ol tins section, ami d-'siaitatinu' the

commissioner shall
:n Mihscetion d i

»]. A1)

person to whom tie-
.mad nroe >s a, j>rovi icd
of this .section, (1950. e.

Actions ij;iili-t insiir.oicr eoiMfc.nies wl.ori* e.iv
he hromrht. Kits t"-.1t."

CurportitiiRit ol her Item forei-.oi ir.-.tism-e <oai-
i -il-'. acent for rcrvioo of orocc-

Li's en:.s>

301.507 Exemptions concentijHf pla chirr
of insurance with unauthorized insurer,s";
recorus. (I, TIte provisions of KIIS
eOt.oSt) to .M|.,iPS eontrel lit:-; the pl.v-
'Ny ol iieai‘aiiee riti un.iuUtorized in-
surer: shall mu apply to reinsurance, i-0z
to lim fo|lowillir insnraeee Vv, hr;i So plaectl

hy iieeiiseii ..mmrents of ;hj.s state:

{1) 11-u: :uie mn ,sui',leefs h m ted. re ,j-
denl. oi- to he perform, ,| whollv outside
ol this statu op on vehicles or aim r.'t
owned and piineip.illy par;-;m] out,id.*
this state;

INSURANCE

(b) Insurance on operations of rail-

roads eim.axed in transportation in inter-
state commerce and their property used
in sttcl operations.

(-) Apoms so placing any such insur-
ance with an wunauthorized insurer shall
Keep a lull and true record Of each such
coverape in detail as required of surplus
line insurmtey wunder KRS 301.5.80 to
) 1.)I>, 11 .. record shall be preserved
I*r not less than live years from the effec-
tive date of the insurance and shall be
i-* pt avail,.b!.? in this state, and open 1O
the com ssiener’s The
lands!) to the commissioner
report of all such COV-
erages > , .iced in a desixiialed calendar
year. (1:LV). -JI, § 1; 195!, e. 1103, $ 13;
eltectile June 17, J951)

examination.

apmt s.'i
md bis r st a

Everv
been

insured'!.
has

Records of
v, limn insurance
plae- i weh an unauthorized
Miai:! to or in violation of KIL'S 0")1.55") to
upon the commissioner’s or-
examination all

301.593

parsmi  for

susurer pur

mnl >is shall,

A'r- pro'lu-se top he;
i'".-ccs ;llei i.'hcr dm iments evidencing
‘be insurance, and shall disclose to the

ememiHiim: ¢« the am..tin! of the yimst
I’:" tmuims p.i.-l or ii'Tm-d to I»e paid for
1" i erain-> l'or i refusal to obey
o'mm'e -il per-.cn -l.all !,. Ruble to a

n"" m*."-" than five hundred dol-

l-ns.  (1TV;, e. 2], 1)
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n trin copy thereof, to the person designated by the in-
surer in the policy for.the purpose by prepaid registered
mail with return receipt requested. The insurer shall have
forty (lays from the date of service upon the Sccictaiy of
Stale within which to plead, answer, or otherwise del end
the action. Upon service of process upon the Secretary of
State in accordance with this provision, the court shall be
deemed to have jurisdiction in personam over the insurer,

C. An unauthorized insurer issuing such policy shall
be deemed thereby to have authorized service of process
against it in the. manner and to the effect as provided in
this Section. Any such policy shall contain a provision
stating the substance of this Section, and designating the
person to whom the Secretary of State shall mail process
as provided in Subsection 1> erf this Section.

§ 12G9. E>:eruptions

A. The provisions of U.S. 22:12.hi through 22:12(12
and of 22:1270 controlling the placing of insurance with
unauthorized insurers shall not apply to reinsuianco oi to
the following insurances when so placed by licensed surplus
line brokers of this stale, escepl that on or before March 1st
of each year a tax on the poHioil of the premiums received
from ocean marine and foreign trade coverages winch is
properly alhrehle to the risks or exposures located in this
state during the preceding calendar year shall be due at
the late of two and one-half percent per annum, such tax
when collected to he paid lo the State Treasurer ami to he
credited to the doner,at Kiiml, and siirh licensed surplus
line broker placing ocean marine insurance shall be subject;
to the provisions of Section 1272, nolwiihs'anding the pro-
visions of N ction 12 19 and 1272, and must ahow on any
document i-uied by and ’‘or delivered by them evidencing
sm'h insurance, all of the insurers and mu i clearly damp
on any sue); do omenls that on the (hr and of the ;s ured
or its reprm. illative the late | financial statements <f any
such inrun n are available at its office for inspection:

(!) Ocean marine and foreign trade insurance,
(;») [lii; uraiice oil rnbjeets located, resident, or to be

K-II-Tu
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performed wholly outside of this state, or on vehicles 0L
aircraft owned and principally garaged outside of this state.

(3) Insurance on property or operation of railroads
engaged in interstate commerce.

(4) Insurance of aircraft owned or operated by manu-
facturers of aircraft, or of aircraft operated in schedule
interstate flight, or cargo of ruch aircraft, or against lia-
bility. other than workmen’s compensation and employer’s
liability, arising out of tho ownership, maintenance or use
of such aircraft.

1> Surplus line brokers so placing any such insurance
with an unauthorized insurer shall keep a full and tine
record of each such coverage in detail as required of sur-
plus line insurance under this Pari. Tim record shall be
preserved for not loss than five years from the effective,
date of the insurance and shall be Impt available in Ibis
state and open to the examination of the Commissioner ol
Insurance. The surplus line broker shall furnish to the Com-
missioner of Insurance at. his request and on forms as des-
ignated and funnelled by him «report of all such covera;- s
so placed in a designated calendar year.

Notwithstanding anything to tinlcontrary herein con-
tained, the rates for the exempt lines of insurance set out
in Subsection A (I). (2), (3) and (!) shall not. be regu-
lated. (Act 13p of 1970).

§ 1270. licco'rds of hr ureas

Every perron for whom insurance has b'en placed
with an unauthorized in.surer pursuant to or in violation oi
this 21’art shall, upon the Comma- mmr of Insurance's
order, produce tOr his examination all policies and other
document - evidencing tin insurance, and shad! disclose to
tlie Commissioner of In niai.ee tlie aine.)m! ol the gross,
premiums paid or aei'e.d to lie pant lor r,” m anante. . ot
each it lusa! 1" obey such order, saieh person shall be liable
for a film of not more (liai; live hundred dollars.

I) 1271. Tontine liNUiS: ‘uEs fri»*lsilii<ed

A. On and ai'ier dul\ 20, 199!. the red' by any in-
K-1! 7t
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40-3425. Rule.-; and regulations, (1) The commissioner shall make or
may approve ami adopt reasonable rules and regulations, consistent with
tliis surplus line insurance law. lor any or till of the following purposes:

(a) JuVeeim.iion of su.-h law;

(1>) llslaldishiin iit of procedures through which determination is to lie
made as to the clipihiiily of particular proposed coverages for placement
with a mii pin-. I:;ie i-iuu ; or unUtcis; aud

(c.) Kstalilishn.'Oii. procedures, and ojierations of any voluntary or-

ganization of surplus line insurance agents or others designed to assist.
Mich agents to comply with Mich law.

(2) Such ruhs and regulations shall lie subject to the procedures

and carry tin* penalty provided by section ml10-2711).

Ilistory: lin. See. dfif), Cth. ¢f.C, 3- Wat). Collateral References
1 UMH ;HI( V.
il S. if, "'URIlirr £ %S.

4ii-.i 12fi. Exemptions from surplus line law. The prousions of this
surplus line insurance iuu coinrollin'.” the phioin"™ of iusur.un-ilwith unan
Iliori/cil insurers ‘“ha!! not applv to ivin-uiau.-c or to the lollowiug in ur-
aiu cs when so placed Ip, licensed insurance agents of |his ..late:

(1)  Wet nir,rim* ami transportation ii.milr;i:iem

i luvor.iiico o:i suiijeei . i,*/ m ;e,j. le .i/iiml;, orhe p. rlr eslin’/d v h-My

outside of tlii, stale, or on \eli,dcs o]- airmail owned ;lid pfineipalll
r.iraved outsid, !hi-- state ;

o In m ... iei p; ope) f» >r opera! ioi .of railr .ads .i. - m-d in int. r-
.'ate comliio've ; al:d

(1) liniirai.ee .-1 aii <t::*1 i .| or op'rated !> man ifrett.n i. of air
«latl, or ailcl.d 1 op”"ratmd in m-lodub d inmoslate lii;dil. or eal: o ol smdi
ainrafl, or again ® Lability, o’iei than v orl.ne-nV romp n-aii.ai and eiii-
ployi rliability, r.ii in e out idthe own. r In]), maintenance or use of
Midi air. rail,

Ileii.r”: y.u. Mi.;, V1, ch. i,, 1lm

40 3427. lepor! and tun ofimh pemdnUy procured cove) ago;:.. (It

l.iery insured v lo ,i tin. late pr. lie or ean-.- to he procured or com
‘aiilc.s or I'e'icw - oi aijec in an ull.MMhorded i'nltigll ilcai'V!’, or an\ self
Islircl* v.dio i Ili: late :1l piiicaj'e, or i,i|lliltlue im\cess to: , catastrophe

"oilnr insurance, < :i a .ul.ject ol" iiisuinlie resident, loiatc.l i.r lo lie
‘eoriiie.l within lid e+ I lem oile r than ii ame procured Illm-indi a mu
:ls 'in.- agenl pm .mu! L. Ilie sorplie, lie- in-iiianee lav .1 (hi; stalc or
""mltcd lillL1 Modi la',1 Under eeetioll 11 1! i1i, spall v, WLI:i 1l.irl\  (tlN
tiltor lho d'a:m-unli imu ranee v.a e jirociued. emitinw .1, or rei,.wed,
writl. n i*port oi ilio -an.- with tie e.oi.n.c .i.mer on l.unis do-,

“d Ip IP. .-on a inlel ailii 1w lied lo -au h : I in lire,| up-ai is uil ml
o lep.U'l h.dl I v. Ilie mu « .lid a«l, 11 wmof the HI'nil,lI or in ill cd'-.
' und a.ldl". ' the Il ,U;ei', tie M1]-,-| lit The ills||1al10™. a ;ex, ' d
‘‘elptioll o! lie eovera lliea!-,-,111.1 of prinduiil oil.'l .-lplv ehail'-.1
1" lor, and mi.-: a.l.;ennal |ertio. nt nd.-ii.-at;.<ll as i r.-a e-isalelv te
1d h; Ih*i-1-* * o-u-r. 1 ;rn Mn-li in-.uraii, eo\ei-. a'-o sul-i-v
ilisitrauco rc..:.; -nl, fo--ded -a to hr p.-rl'oi itn*d .outsi-In this Main a
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shall execute and dclin r to the superintendent
of insurance a bond in the sum of five thousand

dollars, payable, to the s', if, with at least two
sureties, approved by the superintendent and con-
ditioned that such person \sill faithfully comply
With sections 3905.30 *u 5905.35, inclusive, of
the Revised ('ode, and will annually file with
the superintendent in January, a sworn statement
of the gross premium charged for in. uraiicc
procured (>r placed. aod the moss premiums on
such insuran-'u eamoied under such license dur-
I the sear endin™ on the Ilirlv-frrsI (lav ef
Decern!}.”! last piece,lin - and at die time of li!
ill* m- 11 statement v ib p..v to the supeu’nl. ndent
an amount equal to live per cent (if the balance

of Midi eio-: piciiiinms alter deducting such
return premiums so mpuled. S'udi tax- shall lie
collected Imm the ius.u-d bv Illu- surpliia line

In iler pldacing Midil pnliev ¢f msdiiankg@ at the
tinem«r 111" deliveiv o! the policy to the insured.
No license i: c-d under .section' 3905.50 of the
RéwWised (,0de shall Is- r-vpwed until xMidi rep >l
am|l tax have hern hi-0 and paid in lull. ‘lhe
b@®;-id reqiiin-d l.v this ms lion shall be deposited
wei h the sgipt lioli nNd>.it m9ed kepi B M3 ohlee.

liis !( , (< i_r.r.?j us i *4 » is?, ica v
Mhes) iMrvo/il I THEDQ L .
See 1.1. | .iliO.i...I \shi li lefeis lo .-.eeliou,

Cppnopon
h*/t (I Toee» tP——' on—n—.iatil’toara..l:.—i!>I.isriiimco
company business. (i.'(! f t-;il-1)
All pel; H.'., COillp e +iss, assoei
poialions iseei>lit* o; (I-'i-i >Im inc.- in
that (iitei into aov ;-n mm -its witb aiiv
tince eooijtai v, as-oei Jli-a, indiTidu-il, firm, uu-
derwi it-r, ei o.lipsl 1: [ailditills- ;1 to do 1 e ia
ill  tin'-, slat.-, pel.soil, company,
assoei ili>m, or riiip.-:. .ti- .i <i,le into con-
traels ol insoi,ai(e eovs ime ij 1my, illiili this sl,,!e,

titilis, or (-1t-
ibis stale
ins-ur-

wbeirle- o'
siiall

’

witl, s.-1 I uu.mlhtiii m.1 insurance comp, ny, as
soeitii-n. individual, to hi, undci wjip r,oi Jluvd,
foi v.liieh in-.uraiiee ti: is apremiumcb.e-cd
or (oik,led, shall, anmiallv on ihe first iiav of
July or r.d’uu till «l;v-; lluieallei, ,etlm 1 to the
Mipei i:,!i iuk-til ol i:em.-i.ee a si.it. oi ol under
path ol all initial co.t oi indemnity and <t s
pis runne, paid or p.ival-l - le|lI>tR e mouths
preeedmr. «-* j*«i.m m <.tout,.; oi in-aiimi'-e
taken 1,v tie- said p ia-jt, eomj in,-, ass!l. lat1lin,
or ,-mp « ';-ll and -h. Il ;-I ihe .".aim tim-- pay to
said Slip. li:t1-1*,-,1 a l.e. ol h\ 1-T (11 ol the
a<to lin.i (it imlci.uiilv paid oroavable i-> coy
mu h as --d.itio}r, jjini, (. idL-ido -1, or a las e
live pi : (cot oi ill" a-.- e p:-men e« paid in j,iv-
ah!.- to ; iv siivl, ui m-\  (eeiji.illv, uni.-i-
v.'iin-i, or I.lord. All i i,i oil-,!iil li'id- r this
SCi lion hv lie Mijit [l1itle-d- o! siiail !-e pay! Or-
liim, uj-.i tin- w.u: wu,el Ili.- a'.idiloi of :l.1
into tin- ip-liei.d icvemir luini ol the /'late.
IH".i'OKV: iil-LI; 1d r,:t, id. ill lo1

INSURANCE 40

Crrm-lU-fc-rcnces to Related Sections

See I'C £3Wh.37 svliich refers to tin's section.

Sesecélc 53905.38 which refers to RG £3903.38 el

S2C05.37 I’rohibition. (GC § G64-2)

No person, company, association, or corpora-
tion shall fail to make the report required in
section 3905.30 of the Revise'. Code and to

furnish all the information that is requirgd hy

'y'X rinU'ndc,,"t of insurance to determine the
amount due under said section.
Hlsionv: cc Itc-.1S; 101 v S73,

Jeoalty, KG s 3905,99(C).

? 2. Ffl 10.1-55.

Beef ?2<5.nS Exemptions, (GC { (13 1-3)
~Sections 39(1,5,30 to 39(15.33, inclusive, of the
Revised Code do not extend lo private citizens,
firnrs, or corﬁo.r:?tilons%‘esidents ol mj§ Jsj@'{p,g y\’/’r@,g

I I»rc'vitl*" emtdenmity a.monj- themselves,
,n)m ,u'- nss °> llh,-r by exchange of
,s I(Ir I""b'«’'lk>ii only and not for
"™ ST M f"t'1,0,,s to hv.t-rnal
Im™,"™’r, ,rV as.sociuttens <n .oeinlmrs thereof.

m 101 v 69. It 10-I-SS.

£f.. I,»,0r? la piiatiim date of cei til’ir: tis
find lie. uses.

All  (* ;tili: -les (‘f aUtholiir’ aou [li-"vI" (; (f
COngq m-iiio/;, 0i;; i-i--d or admit h-'l to do !,n S

t-1- laws nd.itiii't to in.uraiK'c cou.'iai

lui-lei
shall c'.piie on the toiilk to day of Jurn. la/.-i
nlli i Ili-,- are iasm-d.

i mitV: ({0 ( iis f A s v X
St 1 e IKv KL i L 120 vosd e i, 1w |l

ft I'loliihition .-ij-iiiost irome.idi'rits.
(GCiiit;,)

Clie si’p.-iiiil.: li ut (¢! iuairance, shall issue in
li- -'U'-e to any prison as a;lml o! mi in auaia-e
couij iay il such p Tact, is a resid el of a state

wlii'ii, by it, lar-s, piel-il.il-- ii .iih.nls of Il.is
stal. liii.ii actin-j; as ap.i/il.; of in.an m e coia-
J’-K - in .SUeli stale; it the stlpi ri-ilelidi lit o
satia'i d that any pepa.n leddii,]"; li-a;--,- .s-
Midi m 1, 1+ 1 -itimt of Micll ‘late, la' s!lall
IHrotewm 1l 1-10,"

IisiO'.-V; (o j, fit-, 11, il-rpi; 57 , F'J ||| [.|.].55.
I i i Aids

l,a, ef a .viit:

J a ; lli-ail.oi f-l
c.".hi; Ndi'iks

[ n pen il"- . vle'i h aie ptor-id.-1 15 1
b1t opie int idoa 1 a ni ,nraa, e ., >a,* a\ ;
(_|0 1l -r ni- & h in", «ei'.p.
lie <1, li.t." - ateip I. snoji . I, a - ./~ 11,
loh I, ®le p o Limni Ini Si; a raii.iti-.il a 11"
el inm,.m f'mmili livalor |l aaiia

ai; e:\ '-'hi ‘L1 I, eli.ipiird >m.al ("«
at cvar, 15 rallll; .t . e ad.d1'0"'-, (I'l' -a” wh.o ;»
jilr ;A yp H siull .a inan.ana- | .0 at
1.2 m.uo .1 ini-" in or-tr lion, ihe ui
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§ 1119. Exemptions from surplus lines provisions

Tlie sod ions of this article relative io surplus line cover-
ages shall not apply lo reinsurance. L 1907, p. 200, 81119.

8§1120. Records of insureds

Upon rofj cst of the Insurance Commissioner any person
in Oklahoma who is the insured under any policy issued hv
an unauthorized insurer upon a subject of insurance resident,
located, or to he performed in Oklahoma at the time the pol-
icy was issued, shall produce for examination ail policies
and other documents evidencing and relating to the insur-
ance. and shall disclose the amount of the gross premiums
paid or agreed to he paid for the insurance, through whom
the insurance was procured, and such other information rela-
tive to the. placing of such insurance as may reasonably he
required. 1/ 197, p. Ltid, § 112(1.



9‘1)99 cl/rfttv

which declares that (lie business of insurance and every person
onipi'jcd herein sliall he subject to tlie laws of the se\eral states.

History: L. 1950, ch. 80, §2.

31-38-3. Transacting; insurance business in state without certifi-
cate of authority unlawful—Exceptions—V/liat constitutes transac-
tion- -Effect of failure to obtain certificate.— (!) It shall he unlawful
for any insurer lo transact insurance business in this stall*, as set
forth in subjection (3) of this section, without a certificate of
authority from the commissioner; provided, however, that this sec-
tion shall not apple to:

(a) The lawful transaction of surplus lines insurance,
(li) The lawful transaction of reinsurance by insurers.

(e) Transactions in this'state involving; a policy lawfully solic-
ited, written, ami delivered outside of this state covcrim; only sub-
jects of insurance not resident, located, or expressly to lie performed
in* this state at the lime of issuance, and which transactions are
sub.npieiit |o 1< i>nance ol mu-1i policy.

(<) Tram actions in tlii-- Hate involvim; life insurance, disability
insurance or annuities provided to or by education or religious or
charitable imtilul ions uryani'/.ed and operated wilium1 pro (it to any
private shareholder nr individual for the benefit of swell institutions
and individuals ennay.cd in the :crvi( I such im litiitioiis.

(e) Altoriwys nclim; in the ordinary relation of attorney and
client in the adjustment of claims or lo .e.

(1) Trair artions in tlii: Hale involvim;' croup life and yroup
sicl;lie.*-s and accident or blanket sickness and accident insurance or
jpniip annuities where the master policy of #ucli yroups was lawfully
i* ned ami ilelivcrcd in and pursuant to Ilie laws of a stale in which
(be insurer war authorized to do an insurance biisiuc.-In a jjrotip
orc.anizeil for pui'pmes oilier than the proeuremeiil of insurance,
and v here |he polic\ holder i-domieiled (11 otherw'i-'e ha* a bona tide
sit us.

(",) Transactions in tlii .Hate involvim; any policy of in u> nice

or aiiimit) contract i. tied pi im- to the olicelive date of this id.

(1) Tr;1-ai luni in Thi stale l'elalive tea policy i:-aled oi t >be
issued out- ide ihi state i1l\*d\inc. insurance on ve> nl , craft or

car.iMic.-, marine builder - ri-k, marine protection and iicii
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niiv or other risk, including strikes and war risks commouU instiled
under ocean or wot marine iorms ol policy.

(j) Transactions pursuant to section .11-1.)-19, 1 tali Code An-
notated J9uil.

(2) Anv of Hie following acts in this state etleeted by mail
otherwise i»y or on lieliall’ of an unauthorized insurer is deemed to
constitute the transaction of an insurance business in this state.
The venue of an act committed by mail is at the point where the
matter transmitted by mail is delivered and takes effect. Unless
otherwise indicated, the term "insurer” as used in this section
include, all corporations, associations, partnerships and individuals,
outfaced as principals in the business of insurance and also includes
interinsurance exchanges and mutual benefit societies.

(a) The making of or proposing to make, as an insurer,-an insur-
ance contract.

(b) The making of or proposing to make, as guarantor or surety,
anv contract of guaranty or suretyship as a vocation and not merely
incidental lo any other legitimate business or activity of the guar-
antor or surety.

(c) The taking or receiving of any application for insurance.”

(d) The receiving’ or collection of any premium, commission,
membership fees, assessments, dues or other consideration lor any
insurance or any part thcreol.

(e) The issuance or delivery of contracts of insurance to resi-
dents of this slate or to persons authorized to do business in Ibis
stale.

(f) Directly or indirectly acting as agent for or otherwise
representing or aiding- on behalf of another any person or insurer
in the solicitation, negotiation, proem emeiit. or effect nation of insur-
ance or renewal- thereof or in the dissemination of information as
to coverage or rates, or forwarding of applications, or delivery ol
policies or contracts, or inspection of risks, a living oi rates or
investigation or adju.-Imenl of claims or hisses or in the transaction
of matter subsequent to effectuation of the coip raet and arising out
of li, or in any other manner representing or assisting a person or
insurer in the transaction of insurance with respect to subjects of
insurance resident, located or to lie performed in this state. The
provisions of this -nh.-eetion (:!) shall not operate to prohibit lull
time salaried employees ol a corporate insured Imm acting in the

tio.oit

Atl'K-il, 1

or
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capacity of an insurance manager or buyer in placing insurance in
bcliair of such employer.

(g) The lnmsnciion of any hind of insurance business specifically
recognized n> transacting an insurance business within the meaning
of the statutes relating to insurance.

(h) The Iran-acting' or proposing to transact any insurance
business in substance equivalent to any of the foregoing in a manner
designed lo evade the provisions of the statutes.

(3) (a) The failure of an insurer transacting insurance business
in this slate to obtain a certificate of authority shall not impair (In-
validity of any act or contract of s ich insurer and shall not prevent
such insurer from defending any action at law or suit in equity in
any court of this .-tale, but no insurer transacting insurance business
in this stale without a certificate of authority shall he permitted to
maintain an action in any court of ihis state to enforce any right,
claim or demand arising out of the transaction of such business until
such insurer shall have obtained a certificate of authority.

(h) In the event of failure of any such unauthorized insurer to
pay any claim or lo-s within the provisions of such insurance con-
tract, any pm'son who assisted or in any manner aided directly or
indirect \ in the procurement of -och insurance contract shall he
liable to the insured for the full amount of the claim or loss in the
manner provided by the provi-imis of such insurance contract.

History: J. ill. SO, f .1 Compile!Ki'Us.
tridjiitt so ni 1 ,w.. 1wW) i:niicil nu
il0itive <LIU ilLio T

31 do 4. Violations. Injunctive relief.--Whenever the commis-
sioner believes, from evidence satisfactory to him. that any insurer
is violating, or about to violate the provisions of section /3 /N the
commi.- -inner limy, through the attorney general of tins state, cause
a complaint lo be tiled in the disliiet court of all Lain* County
to enjoin and re.-lrain 'iieh imuivr from continuing such violation
or engaging fheiein or doing any aei in furtherance thereof. The
court shall have jurisdiction of the proceeding and shall have the
power to make and enter an order or judgment awarding such pro
limiuary or final injunctive relief as in its judgment is proper.

K toiv: I». r*i/\ ill. HO,

31-30f). Service od process, -Appoiutment of secretary of slate
as agent « Method of service--Sufficiency-- Default judgment. (1)

A.Mr.l. P'n"
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Surplus Lines 48.J5.170

copies of such legal process either by a person competent to serve a
summons, by registered mail or certified mail with return receipt
requested. At the time of such service the plaintiff shall pay to the
commissioner two dollars, iunable as costs in the action. The com-
missioner shall forthwith mail the documents of process served,
or a true copy thereof, to the person designated by the insurer in
t >e policy for the purpose by prepaid registered mail with return
receipt requested. The insurer shall have forty days from the date
of service upon the commissioner within which to plead, answer,
or otherwise defend the action. I)non service of process upon the
commissioner in sccorusurx with this provision, the court shrill be
deemed to ha\ o jurisdiction in personam of the insurer.

(S) An umiulho; izeri insurer issuing such policy shall he deemed
thcieby to have authorised setvice of process against it in the
manner and to the onect as provided in this section. Any such
policy shall contain a provision staling the substance of this section,
and designating too per..on lo whom the. commissioner shall mail
process™as provided in sab:action (it) of this section. [1903 e Itlii
§ 10, c.J01%f )m icn"v.lala; item. Supp. II'lV8§va.la.30,]

43,15.10(1  h..-,eciiiptii.uis uaiti surplus line miuhvtneals. (1) The
pi'uvi.sioii.-. of this (l.apti i conuiillin:. the placing o. insu’anre with
unauthorised ir aucrs shall net apply lo reinsumico or lo the
fol.ov, mg insurances when :u placed by licensed agents or brokei
of this state:

(@) Ocean marine and Idm jgn t'nde iiHiiranees,

(i) InMijaii.-'.-(i.i see h i, Igeated, n .sxkni, or to be performed
V. 1V ou'.mus- tin, ,r,n v.-hiei-M or ajreratl owned and
principally codro L tate.

(c) U.stiiallv on operations oi railroads engaged in transporta-
tion in intejvtati- commciee and their properly used in such opera-
tions.

(d) In: m ai.ce im anvrail owned or operated bv jikmuos dui'ei's
of aircraft, or (if nhcraft operated in jdiodulo inter.- tale Hi Ilit. or
cargo of mieli am rafi, or a.-aimt liahilny, oilier ti.. n wosi.itRo’s
cotupon: ,tilll, and i t-l.oy.-r';. hairiiiy, arising oat of iju.uV.n- rship
inamh m nee or use of ;.:ich aircraft.

(1) Agents and brol.ers — pi5ying. any. such- insarance with an
UiiMifhon/e;! mill), r ;n:ill e cj** ['nil ;nui imr nvon! nf r.ieh siuh

vu .me h, detail ; toouhej Of Surplus line ie ;!KUKV uiidsi'tuis
chapter. Jhe record ‘h.di he pi. s- reed for m || >1VI.
from the ollectiv d m oi li.,,- iimp.-nce an- shall b =m | v Vve
M this State and op, n 'u the <>iinn rls:.,, Jiu.con.mh: loner. The
agent or bsein r IUlilisu to 1t IM:iii, .-j,.;., :i) }js ponies!
and on fo_lrms as . not_,_d and fn nished lLv Ism ; report oi all
such covpi‘ag. i (e d calendar yt,r. 1194Hc lid

§x“l1Mkl/ c YHt da. lii;hem, 1 >p . p;fisay,]jp |

48.15.1711 I'seen:, of iusiueds -- Inspection. Every j.enon for
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GREATER AWCHORAGE AREA BOROUGH

104 NORTHERN UOHTS BOULEVARD
ANCHORAGE. ALASKA SS803

January 26, 1971 OmCK or THE GHAIRVAN

The Honorable William Moran

Alaska State House of Representatives
Pouch V, Capitol Building

Juneau, Alaska 99801

Dear Bill:

The Greater Anchorage Area Borough, like most
governmental entities, has from time to time need of
legislative action to either correct deficiencies In
existing laws or to broaden the scope of these laws
to enable it to survive with the ever-changing times.
Because of this, we depend heavily upon our elected
delegates.

This year we are asking each of the delegates to
assist. Rather than overload any one of you with a
heavy legislative program, we have attempted to divide
our legislative package as best we could, hopefully
according to your interests.

As a result, you will find a copy of our proposed
Vexatious Litigant Bill enclosed. We are asking that
you sponsor this Bill in the House. A letter and a copy
of this legislation has been sent to Representative
Mike Rose asking that he co-sponsor it with you. We
have also requested the assistance of Senator Joe Josephson
on this particular bill when it reaches the Senate.

IT we can provide additional information or
testimony, we will be happy to do 30.

Very truly yours,

AMWAsplund™
Jj/prough Chairman

JMA zvp

end.



Robison; McCaskey. strachan, hoge, Richards & frankel
A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW

RENNETH MAEASKEY 21 WEST SIXTH AVENUE Area Cotls 507
JOHN R.6TRACHAN ANCHORAGE, ALASKA 99501 279.7431 1
ANDREW E.HOCE

WILUAM G.RICHARDS

MARVIN 8. FRANKEU 24 March 1971

PETER A. L.GKI3CH 5"

LEROY BARKER

Mr. Jalmar Kertulla, Chairman
House Commerce Committee
Juneau, Alaska

Dear Chairman Kertulla and Committee Members:

I have read House Bill No. 305 limiting cancellability of
certain insurance policies. | mcertainly am in favor of
legislation in the intention expressed in this Bill.

I think 1t is also important and that perhaps an amendment
should be added providing that where.policies show more than
one loss payee beneficiary, such as seller and buyer, that
notice of cancellation could not be effective unless the 10
day or whatever statutory notice 1is required is furnished to
all of the beneficiaries or loss payees named in the policy
and 1ts endorsements.

The reason for this i1s that numerous people sell their homes
under contracts or deeds of trust which require that the

buyer carry insurance with the seller also named as loss payee
as his interest may appear. If the buyer defaults in payment
of the iInsurance premiums and the insurance company only noti-
fies the buyer of the cancellation, the seller®s interest goes
unprotected without any notice which would otherwise result in
his placing insurance to cover his interests.

We have had numerous occasions where loss has occured in this
situation and 1 feel that i1t is truly a matter for the atten-
tion of the Legislature.

Very truly yours,

Paul F. Robison
PFR/j I

cc: Tom Fink, Representative, Juneau /
" Bill Moran, " "
Mike Rose, " d



Division of Insurance ft-
March 18, 1971
HB-305

We have noticed an increasing number of cancellations on property insurance policies
for which no valid reason is apparent and for which the individual insured has no
protection or recourse for reinstatement. Mid term cancellation for no stated reason
places the insured in a "caveat emptor™ position. Wt have received a substantial
number of complaints recently, where the insurance carrier has terminated coverage
on policies covering low value dwellings. W are sure that many cases like this are
never called to our attention. The cases that we have investigated have verified our
suspicions that these cancellations are for no other reason. The State of California
has adopted this type of legislation and report that it is operating sucessfully.

Last year the legislature passed an automobile cancellation bill which limits the per-
missable reasons for cancellation of automobile insurance. This is found in AS 21.36
(ch 28 SLA 1970). When the property cancellation problem was realized we drafted a
request for legislation to limit property cancellations by amending portions of

the automobile cancellation bill thereby eliminating the need to repeat many sections
already contained in the automobile cancellation bill. When HB-305 came down it

was inserted in AS 21.42. The sections common to the automobile cancellation bill

and the non-commercial property cancellation bill have not been picked up. This could
be corrected by substituting the bill attached (Exhibit 1) for HB-305. WP have
discussed this with the Deputy Director of Insurance and the Commissioner of the
Department of Commerce and have their concurrence.

The common sections in the automobile cancellation bill are indicated in Exhibit I1.

This proposed legislation will; give the buyer a reason for any cancellation of
coverage, limit valid reasons for cancellation to 5 classes, provide a 45 day notice
of non-renewal and a 20 day notice of cancellation except on non-pavment cases which
will provide a 10 day notice of cancellation. The prestnt notice provides only 5 days
for fire policies. There is a definite need for the additional protection this bill
would afford the insuring public.

This legislation may have an adverse effect on markets for the types of lines

to be covered as carriers may feel that they have to withdraw. The bill covering
automobiles cancellation has not apparently affected our markets. Weé really do not
expect any withdrawal problems but some are possible.



IN THE LEGISLATURE OF THE STATE OF ALASKA’
SEVENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An act relating to the cancellation and renewal
of certain non-commercial insurance policies
other than automobile.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

¢Section 1. AS 21.36.210 is amended by adding new subsections

(e) and (f) to read:
(e) No insurer may exercise its right to cancel an insurance

policy covering; *

D Loss of or damage to real property which is used
predominantly for residential purposes, and which consists of not
more than four dwelling units.
(2) Loss of or damage to personal property in which
natural persons resident in specifically described real property of
the kind described in subdivision (1) have an insurable interest
except personal property used in the conduct of a commercial
or industrial enterprise.
(3) Legal liability of a natural person or persons for
loss of, damage to, or injury to, persons or property but not

Including policies primarily Insuring risks arising from the conduct



of a commercial or industrial enterprise

Except for reasons listed in (f) of this section.

(f) Exceptions to (e) of this section are:

*

(1) Nonpayment of premium, including nonpayment of any
additional premiums, calculated in accordance with the current
rating manual of the insurer, justified by a physical change in

the insured property or a chnage in its occupancy for use.

(2) Conviction of the named insured of a crime having
as one of its necessary elements an act increasing any hazard
insured against.

(3) Discovery of fraud or material misrepresentation
by either of the following:

« (A) The insured or his representative in obtaining
the insurance.
(B) The named insured in pursuing a claim under

the policy.

(A) Discovery of grossly negligent acts or omissions
by the insured substantially increasing any of the hazards insured
against.

(5) Physical changes in the insured property which result

in the property becoming uninsurable



+Section 2. AS 21.36.270 is amended to read:
Sec. 21.36.270 EFFECT OF FAILURE TO COVPLY. Notwithstanding
the failure of an insurer to comply with secs 210 - 310 of
this chapteﬁltr termination‘of coverage under the policy either
by cancellation or non-renewal is effective on the effective
date of any other policy providing similar coverage on the
same [motor vehicle or a replacement of it.1 (1) risk, or
121 motor vehicle or a replacement of- it.

¢Section 3 AS 21.36.210 (1) is amended to read:

Sec 21.36.310 DEFINITIONS. In secs. 210 -300 of this chapter

(1) "Policy™ means a policy covering the exposures listed
in 210 (e) of this section or an automobile policy which includes
automobile liability coverage, uninsured motorist coverage,
automobile medical payments coverage, or automobile
physical damage coverage, delivered or issued for delivery
in this state, insuring as thq named insured, one
individual or husband and wife resident of the same house-
hold, and under which the insured vehicles are of the
following types only:
(A) a motor vehicle of the private passenger
or station wagon type that is not used as a public

or livery conveyance, nor rented to others; or



(B) any other four-wheel motor vehicle with a
load capacity of 1,500 pounds or less which is not
used in the occupation, profession or business of
the insured, nor used as a public or Jivery convey-

ance nor rented to others;

This act takes effect July 1, 1971.
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LAWS OF ALASKA

M

Source Chapter No.

HCSSB 311 Lft

AN ACT

Relating to the cancellation and renewal of certain automobile
Insurance policies.

BE ITENACTED BV THE LEGISLATURE OP THE STATE OF ALASKA:

*

?ead:

Section 1. AS 21.36 is amended by adding new sections to

Sec. 21.36.210. LIMITS ON CANCELLATION, (a) No In-
surer may exercise Its right to cancel an automobile Insur-
ance policy except for the following reasons:

(1) nonpayment of premlumj or

(2) the driver's license or motor vehicle
registration of either the named Insured or of an operator
who resides.In the same household as the named Insured or
who customarily operates a motor vehicle Insured under the
policy has been under suspension or revocation durlne the
policy period or, If the policy Is a renewal, during lta
policy period or the 180 days immediately preceding Ita
effective date.

(b) During the policy period, no modification of
automobile physical damage coverage (except coverage for
loss caused by collision) whereby provision Is made for the
application of a deductible amount not exceeding $100 Is a
cancellation of the coverage or of the policy.

(c) Renewal of a policy does not constitute a waiver
or_estopgel with respect to grounds for cancellation which
existed before the effective date of the renewal.

(d) This section does not apply to the failure to
ie)nemwonathgolicy, except as to coverage In foroe for less than



Chapter 28

Sec. 21.36.220. NOTICE OP CANCELLATION. No insurer
may exercise Its right to cancel a policy unless a written
notice of cancellation is mailed or delivered to the named
Insured, at the address shown in the policy, at least 20
days before the effective date of cancellation, except that
when cancellation is for nonpayment of premium the notice
shall be mailed or delivered to the named Insured at the
address shown in the policy at least 10 days before the
effective date of cancellation and shall include or be
accompanied by a statement of the reason for the cancella-
tion. This section does not apply to thefailure torenew
a p(%rl]icy, except as to coverage inforce for less than 12
months.

Sec. 21.36.230. STATEMENT OP REASONS. A notice of
cancellation Issued under sec. 210(a)(2) of this chapter
shall cither state the reasons for the cancellation, or
contain a statement that upon the written requestor the
named Insured, mailed or deliveredto the insurer at least
10 days before the effective date of cancellation, the In-
surer will specify In writing the reason for the caneella-
tlon. If the reason for cancellation is not included In
the notice of cancellation, the Insurer shall upon written
request of the named insured speciry In writing the reason
for cancellation. The insurer shall mall or deliver this
explanation to the named insured within 10 days after re-
ceipt of a written request. Failure to speci the reason
following a request constitutes a violation of this title,
but does not Invalidate the cancellation.

Sec. 21.36.240. FAILURE TO RENEW. No Insurer may
fall to renew a policy in force for less than 12 months.
No Insurer may fall to renew a policy in force for 12 months
or more unless a written notloo of nonrenewal Is mailed or
delivered to the named Insured, at the address shown In the
policy, at least 20 days before the expiration date of tho
policy, or of the anniversary date of a policy written for
a term longer than one year or with no fixed expiration
date, This section does not apply

) (1) if the Insurer has In good fait', manifested
in any way Its willingness to renew;

o (2) in case of nonpayment of premiuu for tho
expiring policy; or

. (3% if tho Insured falls to pay the premium as
required by the insurer for renewal.

Soc. 21.36.250. NOTICE OF ELIGIBILITY. When a policy
of automobile liability Insuranoe Is cancelled, other than
for nonpayment of premium, or for failure to renew n policy
of automobile liability Insurance to which sec. 240 of this
chapter applies, the Insurer shall notify the named insured
of his possible eligibility for automobile insurance through
the automobile assigned risk plan, or automobile Insurance
plan. Tho notification shall accompany or he Included in
the notice of cancellation or nonrenewal required by secs.
230 and 240 of this chapter.

Sec. 21.36.260. TROOP OP MAILINO. Proof of mailing
of notice of cancellation, or of nonrenewal or of reasons
for cancellation, to the named Insured at the address

. 2.
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shown In the policy, Is sufficient proof of notice.

Sec. 21.36.270. EFFECT OF FAILURE TO COMPLY. Not-
withstanding the failure of an Insurer to comply with sees.
210 - 310 of this chapter, termination of coverage under
the polloe]/ either by cancellation or nonrenewal Is effec-
tive on the effective date of any other policy providing
sifmlitlar coverage on the same motor vehicle or a replacement
0 .

Sec. 21.36.280. IMMUNITY OF INSURER, DIRECTOR AND
INFORMER. There Is no liability on the part of, and no
cause of action of any nature may arise against, the
director of insurance or against an insurer, Its authorized
representatives, agents, or employees, or a person furnish-
ing to the Insurer Information as to reasons for cancella-
tion, for any statement made by any of them In a written
notice of cancellation, or in any other communication, oral
or written, specifying the reasons for cancellation, or
the providing of information pertaining to a cancellation
or for statements made or evidence submitted at a hearing
conducted In connection with a cancellation. However, this
Immunity from liability does not apply when the Information
furnished or statement made is untrue and the person fur-
nishing the Information or making the statement knew of
tne Iackhof truth or was grossly negligent in ascertaining
the truth.

See. 21.36.290. POLICY PERIOD. A policy with a
policy period or term of less than 12 months shall, for
the purposes or secs. 210 - 310 of this chapter be con-
sidered to be written for a policy period or term of 12
months except in case of cancellation under any of the cir-
cumstances specified In sec. 210 of this chapter, and a
policy written for a term longer than one year or a policy
with no fixed expiration date shall be considered to be
written for successive policy periods or terms of one year
and termination by an insurer effective on an anniversary
date of the pol'lcy shall be considered a failure to renew.

Sec. 21.36.300. APPLICABILITY OF SECS. 210 - 310 OF
THIS CHAPTER. Secs. 210 - 310 of this chapter do not apply
to any

(1) policy which has been in effect less than
60 days at the time notice of cancellation Is mailed or
delivered by the Inourer unless It Is a renewal policy;

) (2) policg_ Issued under an automobile assigned
risk plan or automobile Insurance plan;

. (3) policy insuring more than four motor
vehicles;

(1) policy covering the operation of a garage,
automobile sales agency, repair Bhop, service station Or
public parking place;

. (5) policy providing Insurance only cn an exoess
basis; or

(6) other contract providing Insurance to the



Chapter 28

named insured even though the contract may incidentally pro-
vide insurance with respect to motor vehicles.

~ Sec. 21.36.310. DEFINITIONS. In secs. 210 - 310 of
this chapter

(1) *"policy"” means an automobile policy which
includes automobile |Iab|||t|y coverage, uninsured motorist
coverage, automobile medical payments coverage, or automo-
bile physical damage coverage, delivered or issued for
delivery in this state, insuring as the named insured, one
individual or husband and wife resident of the same house-
hold, and under which the insured vehicles are of the
following types only:

(A) a motor vehicle of the private passenger
or station wagon type that is not used as a public or
livery conveyance, nor rented to others; or

(B) any other four-wheel motor vehicle with
a load capacity of 1,500 pounds or less which is not
used in the occupation, profession or business of the
Insured, nor used as a public or livery conveyance nor
rented to others;

(2) "renewal” or "to renew" means

(A) the lIssuance and delivery by an Insurer
of a policy replacing at the end of the policy period
? policy previously Issued and delivered by the same
nsurer,

(B) the lIssuance and delivery of a certifi-
cate or notice extending the term of a policy beyond
Its policy period or term, or

(C) the extension of the term of a policy
beyond ItB policy period or term under a provision for
extending the policy by payment of a continuation
premium;

(3 "nonpayment of premium" means failure of the
named Insured to discharge when due any of his obligations
in connection with the payment of premium on a policy, or
any installment of the premium, whether the premium is
payable directly to the Insurer or Its agent or indirectly
under any premium finance plan or extension of credit.

-4-

Approved by governor: March 20, 1970
Actual effective date: June 16, 1970



M ass transportation problems in the large cities stand out,
in part at least, clue to their,very magnitude, and they arc
receiving some badly needed attention on both the local
and national level. Smaller cities (100,000 or less) arc also
having serious mass transit diflicultics, however, and there
is not the same degree of concern shown about them. This
proposes the “Full-systcm Concept” for a small city and
outlines a method which could be followed in meeting
public transportation needs, and help guarantee the best
possible transit management, as well as full value for the
money spent.

By GEORGE M. SMERK

ture of local funds—there have even been small

concern shown in improving mass transporta-

tion as one means of providing® relief from
clogged streets and increasing the mobility of urban
residents. Much of this interest has been generated
by the aid programs introduced hy the federal
government in 1961. Any efforts made in this
direction arc commendable after years of neglect
by all levels of government. Nevertheless, little
attention has been paid to the problems of mass
transit in small cities—those of 100,000 popula-
tion or less.

The crying need for mass transportation in
large cities is so obvious that there can be no
doubt that it is vital to the public interest and
necessary to the functioning of the urban area. As
a result, however morbid some big-city systems may
be, whatever the degree of decay found in equip-
ment and operating practices, it is obvious that the
systems will somehow continue to run—even if it
means ownership and operation by the city govern-
ment or some other public agency. Indeed, in
recent years-—thanks in a large part to the federal
programs and some state aid, coupled with expendi-

I n the past decade there has been considerable

but often significant improvements in mass trans-
portation in larger cities.

On the other hand, in many cities below 100,000
in population, mass transportation is fast wither-
ing away.l Perhaps somewhat surprisingly, there
has been remarkably little concern shown. In large
part, this is because the need for transit and the
problems faced when it is lacking arc not as obvious
and clear-cut in a small city as in a large one.
Local political and community leaders usually do
not have the staff resources nr expertise available
to help them worry about mass transport problems
in addition to all the other affairs they must deal
with. At the same time, there has rarely been a
strong, unified, public outcry for continuation,
resuscitation, or improvement of public transport
in small cities. The groups which stand most to
benefit—the poor, the aged, the infirm, and the*
young—in other words, those who most often do

1Sec, for example, Urban Mast Transportation—1962. Hear-
ings before a Subcommittee of the Committee on Banking and
Currency, United States Senate, 87th Congress, 2d Session,
April 24-27, 1962 (Washington, D. C., U. S. Government Print-
ing Office™ 1962), pp. 30.390.
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r.ot have easy access to anil use of an automobile—
have little lo bind them together iuto a unified,
socioeconomic, or sociopolitical group.-

Similarities and Differences in Small- and Large-
city Transit Enterprise

A tx mass transportation enterprises, regardless of
STL the scale involved or the size of a city in which
it is located, face certain similar problems. One of
the most serious of these is the competition of
the automobile, which has attracted much of the
total traffic and has siphoned away off-peak traf-
fic in particular. Paradoxically, mass transit still
enjoys relatively heavy peak-hour traffic. Unfortu-
nately, resources used only in the few peak hours
are a burden that must be supported throughout
the off-peak times. Revenue from the peaks—heavy
though it may be—is liable to be severely strained
in order to support both peak and off-peak costs.
The peaked demand pattern is a prime cause of
the shaky financial condition of the transit industry.

The relative indifference of local government to
the problems of the transit industry is another
difficulty common to transit firms of all sizes.
Transit operations are often carried on today under
burdensome procedures and regulations designed to
help thwart the transit monopoly of sixty years ago.
There may be, for example, substantial difficulties
faced in gaining approval of route modifications to
meet changing needs. Indifference can also be
found in other forms; even so simple a thing as
failure of police to enforce "110 parking” ordinances
at bus stops can greatly hinder efficient operations.

Another common problem area is transit manage-
ment itself. In most cases it can best be classified
as operaiions-oricnted, managemcnt-by-rcaction.
Even a small transit enterprise in a small city can

*8

involve considerable complexity in operaiibijs, par
ricukirly in the scheduling of manpower and the
use and maintenance gqf equipment. Management,
usually risen from the ranks, has therefore tended
to concentrate its attention on production of the '
service rather than marketing oi the product. As a.

result, revenue and profit difficulties are generally o

not.viewed as:a marketing problcip. Tlie reactions-"
to falling revenues are usually service cuts and
fare increases which lead almost inevitably to a
further decline in patronage.

uviousi.y, there is little the transit industry or
O the individual firm can do about the auto-
mobile and the changes it has wrought in the
patterns of demand. Furthermore, changes in the
attitude of all levels of government are at present
in a state of evolution but there will probably be a
slow but steady increase in co-operation and aid.
Therefore, in reviewing alternatives, the most
feasible area for the fairly rapid relief of problems
is in transit management itself.

In the large city, the major constraints im-
posed by the environment are the scale of the
enterprise—assuming realistically that there is but
one major operator—and the relatively high degree
of dependence of the public upon mass transporta-
tion. The larger the scale of operation, the greater
the degree of complexity and the greater the need
and opjMirtunity for managerial specialization.
T-urge-scale enterprises eneed, and can justify, the
purchase and use of experience, eon.iultaiu.s, and
data processing devices. Moreover, large-scale enter-
prise is most likely to lead to generally ituper.-onal
relations between transit management and rank-
and-file personnel, and between the transit firm and

the general public. Furthermore, with increasing

Figuue |

RELATIONSHIP OF THE ELEMENTS OF THE FULL-SYSTEM MASS TRANSIT
CONCEPT
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transport, the greater

minel, an™l equipment
to match peak demands.* As a result, except for
the ipeak twenty hours 1/ week, most large-city
transit firms are burdened witit considerable over-
capacity.

the other hand, in small-scale; small-city pp/
0 Xerations, platoons of managerial specialists are.
ngither possible nor necessary. Capital intensive use
of exotic hardware is likewise unjustifiable. How-
ever, a close relationship is possible between super-
visory and managerial personnel and the operat-
ing employees; the small-city enterprise may also
have a more personal relationship with the people
it serves and with city government, if care is taken
;0 cultivate both relationships. Moreover, a lesser
relative degree of public dependence upon the
transit system, and the high probability of more
moderate demand peaks, means that the degree of
overcapacity required in a large-city system is not
uv.den in the small city.

St'rfl'CHyM ass Transit: The Dangers Ofthe COtU
ventioncl Wisdom

- yxfortunately, in years past as well as today,
U most research and writing in transit has been
aimed at big-city problems and big-city situations.
y-.:ch of this transit thinking is misplaced in the
d:<e of small cities: much of it is out of date—
m\ product of the first quarter of this century.

a result, operational concepts and management
atvtvdc* in the transit industry as a whole are
r*! to the conventional wisdom most appropriate
Vlg ernes in the age of the streetcar.

'ey." of the most obvious practices of conventional
tir-Vng is the "Main Street" operating pattern.
<f the expense of construction of street
railway imcs. it was unwise, unless population was
extraordinarily dense, to place rail facilities too
cVse together. Using the rough rule of thumb tliat
the reasonable service area on either side of a
streetcar line was approximately a quarter of a
jvdc. the routes were laid out in a coarse-grained
1 .ppfoximattdy one-half mile apart. As a
«**t:., le str»-vtvars nsuallv did not tenetratc the
vtttal -idctrhil areas very deeply.

Ami .or rv.'-" U for lack of fine-grained coverage

: < eeeurlnjr iij> for tlie lien's can v found lit the
ol Int.i'lsr larue, relatively lime* over
‘esgntv years. The nival majority of vehicles jmr-
ceiily v:it from forty-live to fifty-three j»er*ons, The
siteliir' tills seats tiiirty-tive. Most of tlie capacity
is jniat’y mulinuili/cl exeqit ilurini: [ie:ik lhwim.

m MS?

mm

PCC.ca
was relatively obnoxious. Because of noise serious

introduction

.objections would have been .raised had more intense

penetration been attempted. The "streetcar street”
was hot itself a choice residential location. b

Today, even though the bus, has generally re-
placed the streetcar, the buses often tend to follow
the old; routes with an almost religious devotion,
despite rapidly ehangihg popiilation, employ»ncnt,:
and shopping patterns. Where new bus lines have
been established/they still tend to follow the main
streets almost exclusively.8 The difficulty is very
simply this: If mass transportation is to serve the
public adequately, if it is to be an effective com-
petitor to the automobile,- the public must have
easy access to service that can be provided by fine-
grained routing* *

ATMik typical size of the vehicles used in mass
X transport scvvico is another heritage of street-
car days. In days prior lo automotive competition,
streetcars were justifiably large because demand
was usually relatively high and fairly steady
throughout the day, and the capacity and large size
of the vehicle could be easily justified. Subsequently,
large streetcars were replaced with large buses.

Today this practice is usually justified on the
grounds that it is cheaper to pay one man to drive
one large bus than to pay two men fo drive two
smaller vehicles, and, of course, the capacity of the
vehicle is warranted during the hours of peak
demand. There may be wisdom in ibis thinking
in big-city systems. Because of competition iu the
labor market with manufacturing industry, which
finds it easier to use capital to boost worker
productivity, bits drivers must he paid wages com-
petitive with those of industrial workers. A larger
vehicle under one man’s control is one way in which
productivity can be increased, at least when there
is traffic available to be moved.

N small-city operations, the relatively large size
I of even the smallest standard transit vehicle—a
35-passcnger model—is a major cross to bear.
Patronage may rarely fill them up. even during
rush hours. The relatively high cost of such
vehicles when' new—approximately £15,000. for a
35-passenger bus hi operating eondirinu—and the

1 Moor tilatiiiinti of new sul>divi*ioi»s ami so-called *Vonuir.nd*

elTeetivel.v :uut efficiently with mas* tranitHimtiim. City father#.
it I"|«t®, am! iitaaucrs, iii*i‘ii*itive to iranMI"'. re.iuiremeo**.
u1H sfare the rnumdiriciie 'Maine involved.

* runiic UTiiiTirs ronTN’onriY-januai,



v Wdens of' deprccia?ion ami_oiKiraiirig

them most iniippropriatc equipment to use in low
total aiul low peak demand situations. Again; the
cum'Kirsouie size of the bits and the noise associated
with them may make them
residential neighborhoods.

rather unwelcome in

y s a production-oriented industry, the conven-
i tional wisdom calls Tor shaving cost whenever
and wherever possible. In the small city this leads
to combining routes, often ballooning them into
large one-way loops or zigzagging hack and forth
to permit one line to cover the territory once
served by two or more. In either ease, such routing
leads to excessive circuity and inconvenience for
many patrons or potential users. The drive to cut
costs also leads to extending the headway of a
route to perhaps sixty to ninety minutes in order to
permit as tew vehicles as possible to cover maxi-
mum route mileage.

Furthermore, the cost-cutting syndrome usually
means that many practices considered highly
important in most businesses arc dismissed as mere
trills. 1’ublic information material, such as maps
and schedules, if available at all, are usually
unattractive and difficult to read. Advertising of
the service is usually nonexistent. Any sort of fact
gathering that threatens to be costly, regardless of
its value to management, is often dropped. Lack of
marketing orientation at its worst may have pre-
vented the transit enterprise from understanding
and expanding its operations to meet new potential
demands in developing suburban areas.

In short, because the conventional wisdom is the
child of production-oriented, big-city transit think-
ing. small-city transit operations may typically
consist of a few routes, operated on infrequent
headways by excessively large equipment on a
broad-grained pattern that neither reaches nor con-
veniently serves the bulk of the population—which
in any case is poorly informed about what service
is available. Small wonder small-city mass trans-
portation i>in trouble.

Management is the key to the survival and
improvement of small-city mass transit, regardless
of whether live enterprise is publicly or privately
owned, subsidized to provide service, or expected to
produce a return on investment. But the industry
suffers from a lack of professional managers and
it will be many years before federal programs to
educate persons for transit management have
produced a reasonable supply of trained transit
managers. Probably most of these will be attracted

JANUARY 1, 1970—PUBLIC UTILITIES FORTNIGHTLY

"to bigger cities. What is needed, therefore, is. a

concept—a star to steer by-—that can help guide

M Full-systcm Mass Transic: The
; \ .
Unconventional n y; .
*®% small city in which the Full-systcm Concept
is In operation, the visitor wOuld have some

sights to catch his eye unlike most cities of similar

size. At the center of town he would discover an..

attractive transfer house. From time to time, in a
regular pattern throughout the day, a flock of small,
cheerfully painted buses would descend upon this
facility and there would be the hustle and bustle
of people boarding, alighting, and departing.

W herever the visitor might take himself in the
city, he would soon be bound to find one of the
ubiquitous buses moving along its route. They
would bear the tell-tale antennae indicating that
they were radio-equipped; on the roof would lie
the unmistakable sign of an air-conditioning unit.
Occasionally he would come across shelter houses
and small, modem terminal houses at outlying
shopping and work centers. At certain key places
would be posted large information tablets contain-
ing maps and schedule information.

Behind the scones would be the careful mainte-
nance program that ensured the availability of the
surprisingly small number of vehicles that performed
the service, and the system of data gathering that
gave the tiny management team the information
needed for effective control of the operations of the
system. Less modest, perhaps, would he the market-
ing effort, visible in .the form of arresting advertise-
ments regularly placed in the local papers, and audible

UIA;
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imt.nble feature of all Would be tlie fact.that towns-
frbin all walks of life would swear by—not’
as—their public transit system. Moreover, because
it was a useful, integral part of tlicir community,
they would use it in large numbers.
Such a picture is not pic-in-the-sky; it requires
only some important changes in approach.

The Phihiophy c¢j Full-system M ass Transit

rr\ he essence of the concept is the idea of system.

X Webster defines a system as “a regularly
interacting or interdependent group of items form-
ing a unified whole.” 4 Despite the formidable
prose of the definition, the notion is simple and
straightforward. Moreover, it is obvious that urban
transit abounds in system relationships. A city
itself is a system, and transit is part of the circula-
tory subsystem that helps bind it together.

W ithin the transit enterprise itself, the systematic
approach kind of
vehicle used can determine what sort of persons may
drive them, where they may be driven, and the
cost of the service that is supplied. Schedules and
routes must be geared to public need and the
operating capabilities of equipment; maintenance
and communications arc needed to insure reliable,
relation-

is crucial. For example, the

on-time service. The neglect of system
ships obviously makes it difficult or impossible to
achieve desired goals effectively and efficiently.
Moreover, the concept as s<t out here is very
simple, in keeping with the scale of the enterprise.
A vast and complex business or enterprise must
ee|>\iou'dy engage in systems approaches on a par
with the magnitude of the effort. Batteries of
engineers, scientists, and managers arc needed to
't a rocket into space. Even though the basic
concept remains the same, the scale of small-city
:-an.<5: operation makes large numbers of technicians
and expensive computing hardware unnecessary;
saccess lies more with the attitude of management.
The major guideline of the Full-system Concept
is d at of optimizing the results of the operations
>* the entire enterprise in moving toward goals.
This may very well mean suboptimization— that is,
w'eXTvasmg the cost— of some pieces of the system
S dvr so achieve maximum total service quality—
rvvctitie* for private enterprise systems—at a
-ea.""»:d»'e eo<t. In other words, it means avoiding
to cut costs or improve performance in
any v.v activity without regard to the impact of

Sivii.Ui New O*lli'i>i;ilc Dictionary, Spriiif.ficltl,

T, tt», C. Meri'iain Company, |%5, p. K5

distribution management concept currently attract-
ing considerable attention in the business world.
The old-fashioned traffic manager, viewing only
the transportation clement of a system, would buy
tlie least costly freight service that met the firm’s
transportation needs, regardless of its effect on

inventories, warehousing costs, packaging costs,;
etc.
The physical distribution manager, on the

other hand, may ship by relatively expensive air
freight in order to reduce packaging, warehousing,
and inventory cost, if by so doing lie reduces the
total costs of distribution of product. By viewing
all elements of the distribution system, the physical
distribution manager can do a more efficient job
than can the traffic manager.

everal important guidelines must be observed in
S carrying through the Full-system Concept.
First of all, the service offered by the transit firm
must be of sufficiently high quality to offer a rea-
sonable transportation alternative to all residents.
Mass transportation must overcome its reputation
of abominable service performed in Coolidge-cra
trappings. The quality factors at issue are conven-
ience, as reflected by fine-grained coverage of the
city, schedules rigorously'maintained, vehicles that'
arc comfortable, and personnel that arc courteous
and well-trained. It i* not enough lo produce a
service of such low quality that only those persons
with no transport alternative whatsoever would
possibly consider using it.

The second guideline is the reduction of costs to a
minimum, given the quality standards that arc to he
maintained. The principal means of achieving
minimum cost performance is to tailor plant and
equipment to meet the needs of the service, and to

PUBUC UTIIITItS rO*TNIOHTIV—MN’UAIY |,
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make intensive use of these assets. A systematically
tictcetvcd and operated transit enterprise should be
able to avoid much idle capital. The nature of
small-city demand should afford this opportunity.

The final guideline is that of the long-range
approach to the eventual achievement of specific
goals. Regardless of whether the objective of the
enterprise is a given level of profitability, mini-
mization of loss, or a certain level of ridership,
many vyears of careful cultivation of the market
may be accessary to achieve objectives.5 Plans
should be carefully laid, so that with proper atten-
tion paid to establishment of interim targets of
revenues and costs, and an effective system of con-
trols, the desired results will be achieved. Full-
systcm mass transit should be considered in the
same light as any new product offered to the
public; essentially, the success of the concept
involves a critical change in the habits of con-
sumers of transport and such changes do not come
quickly.

I'Uktiier word about goals is necessary. A
Aprivately owned transit enterprise is expected
to turn a reasonable profit. Publicly owned transit
enterprise may be expected to do no more than
break ever,; often the goal is to produce some level
of service at minimum cost, and it is assumed
that the service will be perpetually subsidized. Deci-
sions on pricing reflect the goal. Regardless of
ownership, the profit goal is a powerful stimulus to
efficient operations that meet public needs. Transit,
however, in its preoccupation with operations and

mglea of marketing, has generally fallen woe-
A S lu is KCA'i introduction of color TV. Even
i.:\fp. r;cb<f oi successfully trannmiiliiitf anil receiving color
n.cvitnr. duvciojicil, years oi clTort were required to build
tU iilirlc*. This included a substantial offering of color shows
or. NiiC-'i'V to make the ;>urcha»c oi a color set worth-while
to the consumer, who probably already owned a good black and
white sc:. Few new product* arc financial successes front the
Uviuniug; >t »* CNtremlcy siioriMglucd to expect them to be.
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«fully short of doing a businesslike job of producing

either profits or good transit service.mBecause'of
the discipline afforded by profit goals—and the
requirement that shrewd management be concerned
with both production and marketing—it seems wise
that even a publicly owned enterprise should attempt
to meet its service goals and eventually produce a
surplus, over and above covering all irs costs,
depreciation, and necessary provisions for expan-
sion.

The Subfunccions and Form of
Full-syscem Mass Transit

x the Full-systcm Concept, the transit enterprise
Iis viewed as an interrelated group of activities
or subfunctions—such as maintenance, or routing
and scheduling—all bearing on the main function
of transit service. For purpose of discussion, the
may be most conveniently bundled
together in major categories of management, op-
erations, and marketing. Figure | (page 27) shows
the relationship.

subftmctions

M anagement

rr\nz major function of management is to con-
jL trol the successful operation of the enterprise
by careful integration of the interrelated parts. In
essence, managerial activities consist of manipulat-
ing the various subfunctions of operations and
marketing—including pricing—to reach the targets
established for service, revenue, cost, and profiv
(or surplus). This approach is, therefore, it. direct
opposition to the “management by reaction*’ as prac-
ticed in mass transit today.

In order to play its role successfully, the man-
agement function must involve itself with the in-
terrelated subfunctions of planning, and .nformn-
tion and control systems. The breakdown of effort

31
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5S?s not, o~ o't
large staff is accessary, only that the tasks of man-’
ngement are cleartvcategorized. ’ . ,

/Vi'Hlifwjj. The xubfituction of planning must have
as its objective the establishment of specific goals
within the structure of the enterprise, including both
long- and short-range targets. A major job handled
within this subfunction would be tlie analysis of
proposed alterations anil changes in sendee or mar-
keting effort. For example, in consideration of the
expansion of service through the operation of a
new line, the planning area would determine tlie
probable cost, the potential market, the marketing
and other effort needed to implement the change,
the patronage, and revenue targets to be reached
over time and the effect of the change Oll the enter-
prise as a whole.

Information and control systems. Much of the
work of the planning subfunction would depend
upon the information and control systems subfunc-
tion. This area would have as its job the establish-
ment and maintenance of an accounting and cost
control system providing information useful and
necessary in the management of the enterprise.

Cost control systems must be devised that provide
required detail at reasonable cost. Management
should know, for example, not only the cost, rev-
enue, and patronage of each route, but also, if pos-
sible. have such information available for each
trip. Even the boarding and alighting locations of
patrons on each trip would be useful in noting the
patterns of transit usage, along with information
on actual origins and destinations of patrons.

Operation'

»me operations function involves all those areas
related to the actual production of the transit
service. These include vehicles, personnel, routes and
schedules, communications, and maintenance.
I'thicks. The vehicle subfunction is a critical one
n mass transit, and—sis has been pointed out in
earlier pages—one of the major problems in the
-mall-city environment. The size and capacity of
,i:v vehicles used, their initial cost and cost of op-
eration and maintenance, tiicir ability to penetrate
-f-Vvmbi! areas without offense, their dependability,
v.".ritciwncs'i. and comfort, arc all factors closely
related to the success of the whole venture and
a t h e other stil(functions intimately.
A major guideline in regard to vehicles and their
.ee'sseehin is that the equipment used must meet both
e conditions of demand and the operating condi-

with sharp corners to turn, a 'Small Inis—probably
smaller than today's most modest-sized standard vc-
hide—would be best. On the other hand.'where de-
mand is quite heavy, a large bus is needed. If operat-
ing conditions are such tluit a standard transit bus is
too long to navigate tight corners, then short-lcngth,
high-capacity, double-deck buses arc just the ticket.
The advantages of utilizing one standard tyjHt of
equipment, have to be weighed against possessing a
variety of equipment that permits substantial flex-
ibility in operations and higher quality service in
terms of penetration and sprightly running.®

as pointed out earlier, a major guideline of the
x a . Full-system Concept visualizes a fine-grained op-
eration that makes maximum use of assets. This
is translatable into a fairly large number of routes,
closely spaced, with fair frequency of schedules.
In a small city, as defined in this article, demand
is not likely to be excessively high, even at the
peak, and closely spaced routes should tend to dis-
tribute the traffic rather evenly among the routes.

Regardless of seating capacity (10 to 20 pre-
sumably), the buses should be air-conditioned, have
a pleasant, easy-to-clean interior, comfortable scats
and springing, and be dependable. These features,
plus an attractive exterior paint scheme, should make
for a most beguiling bus, with a $5,000 to $12,000
price range.

Despite the aim of relatively modest cost, the
vehicles should be written off as soon as possible
so that they can be replaced frequently. Xo piece
of rolling stock should be kept for more than ten
years, and retention for no more than five years
would be better.

Small buses will be able to run on any residential
street without needless noise and disturbance to
residents; the goal of a service that successfully
penetrates residential neighborhoods without offense
can be realized. Wear and tear on the streets should
be not much greater than that imposed by auto-
mobiles.

MnunovKit, the su|x*rior maneuverability of a
small vehicle will enable it to maneuver its way
through streams of vehicles quite easily, ra’ner than

* Tlie small Ittij i* obviously no eure-iill to stca'i-oi’y tr.ni-it

(all, 1'MdK, osHvially [»[t. V aiut J'>.
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wallowing in traffic as its big brothers are forced
to clo.T

sj* eksoxxel. The driver is clearly a key factor in
JL  the successful operation of mass transit service.
Ilis selection and training are not matters to be
taken lightly. He is the one who meets the public
and his courtesy and skill in dealing with people
clearly do much to make the difference between
success and failure in the undertaking." Since a
basic part of the Full-systeni Concept for small
cities depends upon the use of small vehicles, the
association between driver and passengers is likely
to be physically close. This offers an unusual op-
portunity to create a close and friendly relationship
between the transit enterprise and the public it
serves through the medium of the driver.

All of this menus that the driver must be a para-
gon of all those virtues which bus drivers arc sup-
posed to possess in terms of driving ability, polite-
ness. neatness, etc. But not just anyone who can
drive well—an erstwhile truck driver, for instance,

" UmViutmtcly, us many readers are probably thinking, such
:ui ideal vehicle <> not -rxist. Tlie MiniHus and blxcttc, to
iiniiic several small buses currently available on tltc market, arc
a bit larger and more expensive than desirable. A small bus
sliitluly larger tban ibe Ford Kcmmlinc, or Volkswagen Micro-
bus, would be alxmt right. There is an obvious vehicular need

here that remains to I* nwt in a really satisfactory manner,

*M,r some mteresting information on the im;>ortancc of the
driver to the public, see VI cmuuutsr We/nir/."" New- York: The
Transit Advertising Association, Inc., undated, p. 5.
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will do. The driver’s’potential as a friendly repre-
sentative of the transit enterprise is a key factor in
making a ride on the bus a pleasure for patrons.
He must be carefully selected and trained for the
job.

Beyond a driver’s role in meeting the public, skill-
fulness in actually handling a vehicle can result in
substantial economics in operation. Carefully kept
records of operating and maintenance cost, assigned
to each driver as well as to each vehicle, will permit
management to pinpoint inefficient drivers and take
the retraining steps needed to weed out "expensive"
driving habits. Moreover, as the vehicles to be used
will generally be small, it will be possible to utilize
women drivers, since the muscle needed to handle
a large standard transit bus will he unnecessary.

outes and Schedules. The routes and sched-
R ules subfunction involves the laying out of
routes and the scheduling of revenue service. The
routing objective of a fine-grained service can be
met by planning routes that arc relatively close to-
gether so that patrons will have no more than two
or three blocks to walk in order to reach public
transportation. To afford maximum coverage and
utility, careful consideration must be given to pro-
viding service to all places of employment, shopping,
personal service, recreation, schooling, and medical
care, as well as residential areas. AIll are sources



RO LHT . _

should be left untapped or unserved.

il
CTL«VM* not-.
W $0
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f| It is obviously impossible to claim .that a city has

e : red full-system mass transportation service with-
out covering the whole of the city with mass transit
* in the fine-grained pattern. It is equally impossible
to plan a route that connects ever)' possible origin
i and destinatioivpoint that its patrons may desire. The

Routes niust. therefore, converge on one or more.

¥|najdr Transfer points to permit easy interchange.
By bringing all routes to focus, patrons arc given

» « \ponsiderable flexibility and access to the whole of.

the city is given to the transit patron.

The central business district is the most likely
site of the principal transfer house. This should also
be the location of the central operating control point.
Routes should radiate from the transfer house, the
actual pattern determined by the street layout and
the distribution of population and economic activity.
Some will converge on other major foci in the urban
areas, such as principal suburban shopping centers
or factories. From these subcentcrs additional routes
may radiate into suburban communities. Figure 11
(page 33) gives an idealized, diagrammatic view of
Full-systcm Concept routing.

To case transfer, the major exchange facilities
should be, in effect, small terminals. Patrons must
not be forced to dash madly—and at considerable
personal risk and inconvenience— from corner to
corner. All buses must pull up next to one another
at the transfer house, and shelter from the elements
should be provided to make transferring as pleasant
as possible. The close proximity of the buses to one
another will add to the painlessness of the process.

1 rinriTi

orl " lid e t4
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true in the small city where,
mand will fievejr be adequate to make it ceontTr,
cally feasible to offer service on such frequent
ways that the given rime*certain points are
is of small consequence. Schedules should also
easy for the public (and supervisory and operating
personnel, as \yell) to remember. In small cities *
the lower end of tlie size range, service more
qucnt than every thirty minutes can probably
be justified. Eadt route should therefore be tailored
so that it can be served, out and back to the central
transfer house, in a period of slightly less than'
thirty minutes. To ease transfer and schedule
memorization, all buses should be scheduled to leave
the transfer house at the same time (on the hour
or half-hour).

X operation, therefore, the Full-systcm Concept
I transit enterprise will present a picture of regular
ebb and flow. Remembering such a schedule will
place little strain on the public and eliminate the
confusion and frustration of spasmodic or seemingly
capricious scheduling. If demand on a route presses
too heavily upon the capacity of given vehicles at
certain peak times, it would probably be best to run
two smaller buses in tandem—or substitute larger
vehicles customarily used in charter or other special
services—rather than violate the schedule pattern.

Tlie period of service throughout the day will, of
course, depend upon the span of travel demand. Be-
cause the great majority of trips will be connected
with work, school, and shopping, it is obviously un-
necessary to operate beyond those periods. Initially,
the period of operation should be from about 6:00
a.m. to 7:00 p.m. Since the whole approach to the
Full-systcm Concept must be positive—that is. a con-
stantly growing and improving service rather than
one of constant cutbncks—it would be best to start
off on the conservative side and add to the service
period as the need proves itself.

The first task of management under the Full-
systcm Concept is to provide a reliable, regularly
scheduled and routed service. Once this is established,
careful investigation of the market should provide
insight into the ojieration of charter and special
services.

An aggressively marketed charter service can
be profitable to the transit enterprise and a boon
to the community. Special subscription or dial-a-
Ints plans, providing door-to-door service under
sjKteia! fare and contractual agreements, and sjH'cial
school bus services, should also lie well-researched
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becomes clear.

yr>covMi*xtcATioxs. Perhaps more important than
v j the frequency of service is the assurance on
the part of the public that the service operates on
mtime. .= -K ' : :

Close supervision of the system is, therefore, nec-
essary to assure punctuality and precision of op-
eration. Supervision is, to a large extent, a question
of communication. This may be done by a variety
of methods, ranging from die stationing ofesuper-
visors at fixed locations to note die time of pas-
sage. all the way up to sophisticated electronic
monitoring systems.

Probably two-way radio communication between
the vehicles and the central control point would be
the most effective and economical means available
today for small transit enterprises. Since each route
will typically be served by only one bus, a serious
delay can throw route schedules off for a consid-
erable amount of time. With radio, drivers could
relay information concerning delays (flat tire, me-
chanical trouble, traffic jams) to the control cen-
ter, and relief vehicles could be put into service to
maintain the schedule and to rescue passengers on
the delayed bus.

Communication is of vital importance to the re-
liable operation of the system. It is, therefore, wise
to spend a considerable sum on a high-quality com-
munications system to assure the quality of opera-
tions. Neglecting this clement, to the detriment of
service quality, would be a case of the falsest sort
ot economy.

Maintenance. The maintenance subfunction is
crucial in insuring that all vehicles are in the best
possible condition as far as safety and mechanical
performance arc concerned. It also allows as close
to 100 per cent availability of equipment as is
feasible. This is the best way to avoid delays in
service and permit a bare minimum of equipment
to provide regularly scheduled operations.

The high standards of mechanical reliability neces-
sary can best be met with a preventive maintenance
program, rather than provocative maintenance as
usually practiced by small-scale transit enterprise.
As noted previously, complete records should be
kept for each vehicle and for each driver. The cost
<f maintenance and checkups. before any trouble
occur* is offset by availability and reliability of
equipment in service and lowering of the cost of
lost patronage as a result of failure to maintain
schedules. .Vot having to have additional vehicles,
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because much uncertainty is avoided, is another
fnajor benefit.

M arketing

iik principal objectives of the marketing func-
Ttion au to help provide management with neces-
sary information concerning the market it serves,
to remind the public constantly of the services of-
fered and its advantages, and to provide informa-
tion to the public concerning routes and schedules.

Advertising. The major job of the advertising
subfuuction is to use advertising media to keep
the public reminded and informed. Through advertis-
ing the image of the transit operation as a vital
and highly useful part of small-city activity will be
created over time; by living up to the service
claims, the image will be verified. Of course, to be
effective, the advertising must be aimed at specific
market segments. This may be achieved by mentis
of careful advertising in newspapers and on radio,
and perhaps through home delivered circulars and
handbills. Cost savings and freedom from parking
problems will probably be major themes,

In a society constantly bombarded with adver-
tising, and surfeited with a benumbing variety of
goods and services, an enterprise must advertise
simply to remain in the public ken. Since the Full-
system Concept aims at changing travel habits over
a relatively long time period, a constant program of
advertising must be mahitained. This does not mean
that advertising must !> lavish in order to do the
job. Rather, it means that it must he carefully pre-
pared through the services of a reliable and per-
ceptive advertising agency, and by regularly budg-
eting sufficient money to do an effective job.
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jcd’iw is to make sure the ﬁ’l]blic knows *what service
is available. Attractive ami Ciisy-to-rcad schedules
and traps arc an obvious part of this program. The
cost of such media is partially, offset by the patron-
age of customers who use the service simply because
they know mid understand what is available. Uijb
deubtcd'v, many potential patrons are lost to public,
transportation because information concerning serv-
ice is inadequate, nonexistent, or requires a PhD
in code breaking to fathom its meaning.

In addition to maps and schedules, information
tablets mounted on poles or other suitable places
(such as inside public buildings and apartment
houses) should also contain routes and schedule
information. A telephone information service must
also be available. Indeed, by a tie-in with communi-
cations, a potential patron could be informed of the
precise location of buses in his vicinity and be able
to determine his chances of catching a given trip.

-rj i-nuc Relations axd Sales. The public—or
JT community— relations subfunction must provide
a two-way street of information for management
and for the public. More particularly, it would be
the task of public relations to be in constant contact
with social, fraternal, and other groups, not only
to give presentations and talks on the services avail-
able. i'tu to gather the reactions and ideas of the
public concerning its needs and desires. Such infor-
m.'tion would then be.relayed to management to
aid in planning and decision making.

Another vital facet of public relations would be
in selling various groups on utilizing charter and
special services offered by the transit enterprise.
This is a potentially lucrative pa-t of the transit
business and aggressive salesmanship and good
service can add greatly to revenues.

A most vital role will he played by public rela-
tions in the period leading up to the inauguration
of service on the Full-systcm Concept. In addition
*» meetings of various sorts to inform clubs, govern-
ment bodies, and other organizations of the planned
service, the flow of information to the press must
lie carefully handled. The six months leading up to
actual commencement of operations should be a cre-
scendo uf information to wliet the public appetite.

Conclusion

in: Full-systcm Mass Transit Concept for a small
I city is only an idea. What has been, presented

ub concept- is not new or revolutionary: it
Tis merely an attempt to bring to bear cer-
tain aspects of modern business techniques in the
field of transit and on the stage of the small city.

The reaction- to this idea, particularly among
transit managers who have regularly faced the gruel-
ling task of operating a mass transportation system
in a small city, is not likely to be favorable at first.
It flics in the face of the penny-pinching reality of
the world m wllLh they have to operate, and which,
in many ways, is beyond their coutro'. Nevertheless,
the conventional wisdom of the transit industry luis
produced little more than deficits and declining
service quality. The application of the Full-systcm
Concept can surely do no worse.

The enterprise, regardless of whether it is privately
or publicly owned, will not find it cheap in the short
run to adopt the Full-systcm Concept. Several years
of subsidy—from public or private sources—will be
necessary even for systems with profit goals. How-
ever, the approach suggested seems to he a prac-
tical way of achieving either self-supporting mass
transport, or a service form and managerial attitude
that really meets public needs and perhaps offers
substantive relief to urban congestion and isolation.
Indeed, if wages continue to rise and objectives
and policies demand increased service at low fare-,
the labor-intensive nature of any bus-oriented
transit system seems to. make subsidy mandatory.
The Full-systcm Concept would at least guarantee
the best possible management and full value for the
money spent.

The obvious need is for the concept to he op-
erationally tested. Prior to that, careful research
work must be done on the most effective utiliza-
tion of modern business techniques to the sub-
functional areas set out above. Vital questions of
detail as to organization, personnel selection, pre-
ventive maintenance programs, equipment selection,
information systems, etc., must be answered. A host
of hypotheses must be generated ami a veritable
draft “handbook™ of Uill-sy.-tem procedures estab-
lished. The hypotheses should then he teste! in
crucible of a small-city mass transit p..ry.
W hatever the results, they are likely to he .*f sub-
stantial value to transit operations in small cities

throughout the United States.
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February 28, 1972

Mr. Paul A. Carr, Seoretary
Publio Transportation Committee
Greater Anchorage Area Borough
Pouch 6-650

Anchorage, Alaska 99502

Dear Mr. Carr:

I appreciate very much your letter of February relative
to the Greater Anchorage Borough Planning and Zoning
Commission’s statement of position on public transportation.
As you may be aware, the Judiciary Committee 1is presently
considering MB 335 relative to mass transit. I am, there-
fore, sending a copy of your letter and position paper to
the Chairman of this oommittee, Mr. William Moran.

Again, thank you for writing.

Sinoeroly,

Mike Miller, Chairman
House Local Government Committee

P.S. After dictation of this letter, HB 335 was passed
out of Judiciary Committee and is now in Rules

awaiting placement on the House calendar.



February 24, 1972

Local Affairs Committee

Alaska State House of Representatives
Pouch "V" State Capitol Building
Juneau, Alaska 99801

Gentlemen:

The enclosed "Statement of Position" paper was printed at the
Transportation Hearing held in Anchorage February 5th.

This paper presents the position of the Greater Anchorage Area
Borough Planning and Zoning Commission’s citizen subcommittee
on Public Transportation.

They hope this will assist you in understanding some of their
thinking on public transportation in Anchorage. Should you need
additional information or have any questions, please do not
hesitate to let me know.

Sincerely,

s/xt..k (J, (.j'

Paul A. Carr, Secretary
Public Transportation Committee

PACrrvd

Enc.
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GREATER ANCHORAGE AREA BOROUGH
PLANNING AND ZONING COMMISSION

SUBCOMMITTEE ON PUBLIC TRANSPORTATION
U, /> =

STATEMENT OF POSITION

INTRODUCTION

As you are all aware, mass public transportation 1n the Anchorage area
does not now exist. 1 will not go Into the details of Anchorage®s past transit
systems or their failures. However, 1 feel It 1s significant that there are
several buses now operating for the exclusive use of Federal - State progranms;
while we do not detract from this use we feel 1t further strengthens the need
for a public transportation system that will utilize efficiently all those
resources now available and beinc used for semi-public transportation in
Anchorage. The simple fact 1s that the Anchorage area has no - or at best
a limited public transportation choice.

Many groups have recognized the existence of the need for public trans-
portation. At the urging of these various groups and Individuals, the
Greater Anchorage Area Borough created a subcommittee of the Planning and
Zoning Commission to study public transportation. The Borough Planning
Department then obtained a planning grant for $20,000 from the Urban Mass
Transportation Administration. This planning grant funded a feasibility
study for public transportation In the Anchorage area.

This study by John Bivens and Associates Is now nearing completion.
The Greater Anchorage Area Borough Public Transportation Subcommittee, which
I an representing today, 1s making plans for a public meeting, at which we
will solicit public reaction to that feasibility study as well as input on
what the citizens of Anchorage feel they need and will use 1n the way of

public transportation.



POSITION

The subcommittee®s position on public transportation, which we feel
1s related to the purpose of this meeting, consists of several basic points.
These are: B\ /' oW

1. THAT ANCHORAGE URGENTLY NEEDS A PUBLIC TRANSPORTATION SYSTEM.

As the population Increases and more motor vehicles are used, vehicle
congestion and parking space will become an Increasingly prominent problem
unless the planning of existing street, highways, and rlghts-of-way exten-
sions keeps pace. But increasing rights-of-way, extending highways, widening
streets, and constructing freeways removes more and more areas from the use-
able tax base of the community and thereby places a greater tax burden on
the areas remaining. In addition, by coordinating and developing an area to
please the private automobile operator, many enjoyable features of urban

living are sacrificed.

Only the creation of a public transit system complementary to the use
of the private automobile will prevent the continuation of the course upon
which Anchorage appears headed. As we believe private capital cannot provide
public transportation and make a profit, It 1s, we feel, a public respon-
sibility which all residents share.

2. THAT A PUBLIC TRANSIT SYSTEM THROUGH THE USE OF VARIOUS SIZE
VEHICLES OR HOPES BE ESTABLISHED TO SERVE THE ENTIRE AREA WITH
RELIABLE, CLEAN, COMFORTABLE, TRANSPORTATION; AT A REASONABLE
FARE THAT A TRANSIT SYSTEM BEGIN OPERATION IN A COMPLETE FORM
RATHER THAN AS A PIECEMEAL EFFORT.

The Initial area wide transit system should be a bus system using the
best available air and noise pollution controls. However, this must be con-
sidered a.phase | transit system and phase 1l public transit for Anchorage
be planned and designed to incorporate such features as rail, guideways,
moving sidewalks and personal transit vehicles where practical.



SPEED AND SAFETY

In order for a public transportation system to attract riders, it
must have speeds that are comparable to those of other modes.

One of the difficulties which 1s recognized with bus transit systems
Is that the buses get snarled in the same traffic congestion as the private

automobile. \Y

Safe walkways must be provided to permit public access to bus stops

and transfer stations.

COMFORT
a

Passenger comfort must receive attention In the selection of the
vehicles as well as during their operations. It is Impossible to attract
riders to a system If the buses or other vehicles are cold in the winter and

hot in the summer.

A transit system, to attract and hold a maximum amount of riders, must

provide service that Is:

Convenient and dependable;

Fast and safe;

Frequent 1n service;

Reasonable 1n cost;

Pleasing 1n appearance;

Flexible iIn that It can change with the needs of the community.

oo r W e

3. THAT A PUBLIC TRANSPORTATION SYSTEM BE ESTABLISHED AS A PUBLIC
UTILITY OF THE GREATER ANCHORAGE AREA BOROUGH AND THAT IT
RECEIVE SUBSIDIZATION THROUGH TAXES, SHARED REVENUES. GRANTS
AND OTHER MEANS.

A transit system for Anchorage must be a public system subsidized
directly or indirectly by the public. Public transportation in Anchorage
1s feasible only if the public accepts this responsibility. A transit
system must encourage, not discourage, people to ride. In Anchorage the
only way this can be accomplished 1s by the system being subsidized to a
degree where the fare, IT any, Is kept at a minimum. A transit system must
not only serve the entire Borough; financial support must come from the

entire Borough.



The transit system should be under public ownership and control.
Actual management, however, might be provided through contracts to private
concerns. The transit system must be an organizational entity separate
from the Borough. We believe this should be as a transit utility, not
an authority, subject to the budgetary controls of the Borough Assembly,
yet with greater autonomy of operation than have the municipal utilities
presently serving the City and the Borough.

It will be necessary to have legislation granting authority to the
City or Borough to operate public transportation systems, and we support
the Guess-Bowman House Bill #335 which would grant this authority and we
would ask consideration that this bill permit any transit utility operating
solely within a single Borough be exempt from regulations of the Alaska
Transportation Commission. We support Bill #334 which would provide
state revenue to cities and boroughs providing transit facilities.

4. THAT THE TRANSIT SYSTEM REMAIN FLEXIBLE 50 THAT ROUTES AND FARE
STRUCTURE IF ANY CAN BE ALTERED EASILY WITH NO DELAY FROM A
REGULATORY AUTHORITY.

As mentioned earlier, Anchorage, 1n the past, has experienced several
attempts and failures at public transportation systems. While these systems
have failed for various reasons, the major re-occurring reason Is that
they could not fill their intended function - that of providing a flexible
and reliable system that gave adequate service to all potential riders.

Flexibility 1n the transit system as 1t 1s described here.encompasses
schedules, fares, routes, vehicles and policies.

The need for flexibility of service, scheduling, routes, etc., which
we feel 1s an essential feature of a service-oriented transit utility requires
that management be able to respond immediately to the changing conditions.
This would be impgsslble 1f all changes must be approved by a presently over-
burdened Alaska Transportation Commission. Fiscal control and contractual
authority might well be delegated to a board by the Assembly for a perjod e
of five years, and then review of this authority should be evaluated by the
Assembly at the end of that time to determine whether such a board should be
continued, altered or be done away with.



To provide this flexibility the operation of the system must be
continually monitored. The monitoring envisioned must be capable of
signaling when there is a need for a change, i1t must not be costly, and
1t must be easy to understand and use.
v : . ’ . oV
5. THAT IMMEDIATE STEPS BE TAKEN TO SECURE FEDERAL FINANCING TO
ESTABLISH A TRANSIT SYSTEM FOR ANCHORAGE.

Fortunately, the Federal government has at long last offered to assist
urban areas iIn creating public transportation systems. In encourages the
development of public transportation systems in all urban areas of the
country through the Urban Mass Transportation Act of 1964. This act provides
Federal grants to municipalities for the creation of public transportation
systenms.

Funds can be obtained from the Urban Mass Transit Administration
of the Department of Transportation through the Federal Grant Program. These
federal grants can be used to obtain buses, comnuter rail cars, support
equipment, and facilities. Anchorage can qualify for Department of Trans-
portation Grants to fund at least two-thirds of the cost’Incurred to
plan and develop a public transportation system.

6. THAT A PUBLIC TRANSPORTATION SYSTEM, WHERE POSSIBLE. BE DESIGNED
TO COMPLEMENT THE EXISTING GREATER ANCHORAGE AREA BOROUGH SCHOOL
BUS PROGRAM.

We do not feel that the existing school buses could effectively serve
as a public transit conveyance. The reasons for this are numerous. However,
we do think that a public transit system properly designed and routed can
alleviate some transportation demands now made on the school bus program.

A financial arrangement might be made whereby the School District
could provide financial assistance to the public transit system for payment
of the pupils who would ride transit buses in lieu of regular school Dbuses.

7. THAT THE CONCEPT OF THE AVATS PROGRAM OF SUPPLYING DATA AND PROVIDING
INFORMATION ON THE TRANSPORTATION NEEDS OF ANCHORAGE BE CONTINUED.



While the subcommittee has expressed some opposition to the recently
presented AMATS plan we do feel there iIs a need for continued transportation
planning. However, we feel that a complete transportation network which
provides for public transit requirements as well as continuing public
participation must be a part of that planning.

The AMATS corridor concept has merit IT L't will be considered as a
corridor reserved for unspecified transportation modes and not strictly for
the exclusive use of the private automobile.

Realizing that there are others who wish to be heard 1 have not
expanded in great detail on some of the positions with you, and hope to
receive many comments at our forthcoming public meeting.

Realizing that there a”™ others who wish to be heard 1 have not expanded
in great detail on some of"the positions presented here. However, we would
be pleased to discuss these and other positions with you, and hope to
receive many comments at our forthcoming public meeting.

Thank you.

Copies of our position will be forwarded to your committee by the Borough
Planning Department.
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. i- L LAW OFFICES OF ft

$!m w ' . msf' m  Ajgska lecal services corporation
QJCKERSatl..BEJIQAO 111 FOURTH STREET

SUPERVISING ATTORNEY
JUNEAU, ALASKA 99601

March 24, 1971

The Honorable William J. Moran
Chairman, House Judiciary Committee
Alaska Stat3 House of Representatives
State Capitol Building

Juneau, Alaska 99801

Re: House Bill 340
Dear Mr. Chairman:

The above Bill i1s designed to accomplish two goals. First,
It would raise some what the present Income exemption level.
Second, i1t would in effect put the Alaska and Federal income
exemption laws under one roof. 1 thought perhaps a detailed
explanation would be of assistance to you.

The present Alaska income exemption is found in A.S. 09.35.080(1).
It provides for an exemption of $350 for the head of the family,
and $200 for a single person.

Superimposed on Alaska®s statute is the Federal Consumer Credit
Protection Act of 1970, commonly known as Truth in Lending,
found i1n 15 u.S.C.A. 1673(a). This provides that the amount
subject to garnishment may not exceed

(D 25 per centum of his disposable earnings for that week,or

(@ the amount by which his disposable earnings for that
week exceed thirty times the federal minimum hourly
wage prescribed . . ., whichever is less.

Because of the differences, the garnishee is forced to look at

both laws to determine the maximum. This can be both Confusing

and time consuming. This problem is further compounded by the

fact that the federal exemption is automatic, while the Alaska
exemption must be 'reserved" by the judgment debtor after garnish-
ment. The federal statute refers to "earnings', defined as compen-
sation paid or payable for personal services, while the Alaska
exempts "income — earned or inured to his benefit".

The Alaska exemption for a single person has already been super-
ceded by the federal law. The federal minimum wage iB $1.60 per
hour. That figure times thirty is $48 per week. With 4-1/3 weeks
per month, this would mean that $208 is exempt, which exceeds
Alaska®s $200. For all intents and purposes, the Alaska exemption
will always be exceeded by the federal i1aw as far as a single
person®s earnings are concerned. The only relevance of the Alaska
law would be In cases where the iIncome was other than earnings for

Personal services, such as dividends, iInterest or the like.



House Bill 340 would increase the floor to $500 per month for
the head of the household, and $350 for a person not the head

of a household, or 75 per cent, whichever is greater. The 75
per cent calculation is taken from the federal law, thus
assuring that Alaska will at all times be in compliance with

it. Thus to the extent that the wages of the head of the house-
hold subject to garnishment exceed $666 per month, the Alaska
floor figure of $500 ceases to be operative and the per cent
calculation is used. The same would be true for a single person
at $466 per month.

It should be pointed out that due to the superimposition of
federal law in Alaska law, neither the head of the household

nor the single person earning wages will ever realize the full
benefit of the $150 increase, since the net benefit will be less.
The two attached examples will show this iIn detail.

The Bureau of Labor Statistics study of the average cost of
living for a four person fTamily in the lower economic level in
Anchorage in 1969 disclosed that $763 per month was required for
clothing, food, shelter, medicine and recreation. Certainly a
single person can live for less, and not every household consists
of four persons. However, $350 and $200 is unrealistic in terms
of minimum needs vis a vis Alaska®s high cost of living. The new
suggested floor of $500 and $350 is more realistic, and should
present a fair balance between the state®s interest in persoi 1
well being and the state®s interest in insuring that valid ci .ims
can be satisfied.

The federal law provides that the state can do more iIn limiting
garnishments than it has done. 15 U.S.C.A 1677. Furthermore,

if this Bill does eventually become law, thr State can apply for
an exemption from the provisions of <51673 (a), as authorized by
81675. Even 1T such an exemption was not specifically granted,

the fact that Alaska®"s law provided at least equivalent protection,
and in some instances greater protection would mean that reference
would only have to be made to one law, making matters far more
simple for all concerned.

I would be pleased to appear before the Committee if It is
thought 1 could provide helpful information.

Allen T. Compton
Supervising Attorney
ATC ;fm



EXAMPLE ™A™

S2.10 per hour (Alaska minimum wage)times 40 hours per week time
4 1/3 weeks per month equals $364 per month income from wages.

Current Alaska head of household - $350 - suhj. to garn. $ 14.

Current Federal - 75% - $273 - subj. to garn. $ 91.
Proposed Alaska - - $500 - subj. to garn. $-0-.
Current Alaska - single person $200 subj. to garn. $164,
Current Federal - 75% $273 subj. to garn. $ 91,
Proposed Alaska $350 subj. to garn. $ 14,

The head of the household, under current laws, would pick the Alaska
exemption. The single person would pick the federal exemption. The
net gain to the head of the household, under the proposal, would
amount to $14. To the single person, it would be $77.

EXAMPLE 'P,"

Assume the person has $600 per month income from wages

Current Alaska - head of household - $350 - subj. to garn. $250.
Current Federal - 3, - $450 - subj. to garn. $150.
Proposed Alaska - - $500 - subj. to garn. $100.
Current Alaska - single person - $200 - subj . to garn. $400.
Current Federal 75% - $450 - subj . to garn. $150.
Proposed Alaska 75% - $450 - su>j. to garn. $150.
The head of the household, under current laws, would pick the
federal exemption. The single person would also pick the federal
exemption. The net gain to the head of the household, under the

proposal, would amount to $50. To the single person, no gain
would be realized, since he would choose the per centum calcu-
lation to obtain the maximum benefit; Alaska®s per centum and the
federal per centum being the same, his position would not be
bettered by the proposal.



AMOUNT OF WAGES EXEMPTED FROM GARNISHMENT,

Alabama
Alaska

Arizona
Arkansas
California

Colorado
Connecticut

Delaware
District of Columbia

Florida
Georgia
Hawai i

Idaho

I1linois

Indiana
lowa

Kansas

Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan

Minnesota
Mississippi
Missouri
Montsnn

Nebraska
Nevada

New Hampshire

BY STATES

75%
$350 (earned within 30 days)

if single.

50# (30 days)

100$ (60 days)

50% (30 days); 100% where debt not for necessaries
and needed to support debtor®s family.

70% for heads of families; 35% Tor single persons.
100$ from attachment; post-judgment exemption set
by court.

90$ (New Cestle County); 60$ (Kent and Sussex
Counties).

90%$ of first $200 per month, 80 $ of next $300,

50% of balance.

100%

$3 per day plus 50% of excess.

95% of first $100 per month, 90$ of next $100, 80%
of balance.

50%; 75% where debt not for necessaries and needed
to support debtor®s family (30 days); maximum, $100
per month.

85% or $U5 per week, whichever is more; maxim jn of
$200 per week.

$15 per week plus 90$ of excess.

$35 per week for head of family plus $3 for each
dependent child under 18.

90$% (3 months); 100$ from garnishment by collection
agencies.

90$ of first $75 per month; maximum $67.50.

80%; minimum $100 per month.

$30 (one month); minimum $10.

75% iIn some counties; $100 in others.

100$ prior to judgment; $50 per week after judgment.
100$ prior to Judgment; 60$ for householders having
a family and 105 for others, with certain minima and
maxima.

50%; 100$ (30 days) where necessary for use of family.
$100 for heads of families; $50 for single persons.
90$ for heads of families.

50% (U5 days); 100$ where debt, not i"or necessaries
and needed for use of debtor"s fTamily.

a0s. for heads of families.

50% (30 days); 100$ where debt not for necessaries
and needed for use of debtor®s family.

$20 per week.

if married; $200



New Jersey-
New Mexico
New York

North Carolina

North Dakota
Ohio

Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee
Texas

Utah

Vermont
Virginia

ashington
Vest Virginia
Visconsin

Viyomir =

Example V .

00$; minimum $18 per week.

75% for heads of families.

90%

100$ (60 days) where needed for use of debtor’s
family.

$35 per week or, if head of family, $50 plus $5
for each dependent, but no more then $25 per week.
80% of first $300 per month and 60%$ of balance for
heads of families (minimum $150); $100 (30 days)
for others.

75% (90 days); 100% where needed to support family.
$175 (30 days).

100%

$30

100$ (60 days) where needed for use of debtor-"s
family.

100 $ (60 days) where needed for use of debtor-s
family.

$17 per week for head of family plus $2.50 per
week for each dependent under 16; $12._per week

for others.

100$

50$% (30 days); $50 minimum if married or head of
household.

50% or $25, whichever is less.

75%; mlruun $100 per month, maximum $150 for heads
of families; for others, 50% of the above.

$35 per week and $5 for each dependent; maximum $20
per week, for persons who have families dependent on
them; $, 5 per week for others.

80%; minimum & O per week.

60$ (30 days) with certain minima and miximn.
50$% (60 days).

$500 per month income after required withholding, husband,

wife ond two children, income necessary to support family.

:7 states have a higher exemption; 1 state has the same

exemption; 20 states have a lower exemption; | states can"t
be determined.

Example "E', $500 per month income after required withholding, single

person,

income necessary to support self. 26 states har~*

a higher exemption; . states have the same exemption; 20
states have a lower exemption; 2 states can"t be determined

The above schedule of state exemptions can be found in Brunn, Wage Garnish-

ment in California:

Study and Recommendations, 53 Calif. L. Rev. 121U (1965),
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Cite or, Alaska,, 478 I*.2d 80J

Arlle Roy POPE, Appollant,
V.
STATE of Alaska, Appellee.
No. 1127.

Supreme Court of Alnskn.
Dec. 21, 10711

IL'licariug Denied Feb. 25, 1071.
Sec 480 I*.2d 007.

Murder prosecution. The Superior
,,hirt Third Judicial District, Anchorage,

K.Iph I=. Moody, J., rendered judgment,
4,,, defendant appealed. The Supreme
i ™, Erwin, J., held that it would not

.s.der claim that burden of proof on in-
i4ility issue was improperly placed, al-
ii M;h proper objection was made conccrn-
« g burden of proof, where no objection

iade, testimony presented, or instruc-

v requested concerning intertwined is-
i - >f test for insanity.

Affirmed.

(oiinnr, J., concurred in part nnd dis-

m“ted in part nnd filed opinion,
i Judgft 053
I'i'feiidant who did not exercise dial-

[ ] to judgeto whom case was reassign-
« wiilou five days of reassignment, even
'iurmg trial, waived right to peremptory
rh»llrngc.  AS 22.20.022.

1 Crin,lin|] Law C=>589(l)
Ib fus.it to grant continuance of five
ese to permit defendant time before trial
‘= a"Mdcr and file affidavit for peremp-
1w d.Mju.ibfication of judge was not er-
' .'.2.20.02>

> t'Oolm | Law C=»412.2(2)
and Selruros 03.3(1)

i .'..in presented when officer ap-
scene of shooting, finding body
I by defendant and victim' wife,
* s " 'ou the-sccne (Juestioning” ex-
1« 1 to Miranda warning requirement,
mb it could ask defendant whether

‘ o *30i and could search his person
Uw C=>3«M.4(2)

4 Ir-mi defendant's automo-
" "f shooting and allegedly pri-

or to defendant’s arrest was admissible
where it was lying on front seat of auto-
mc 'ilc in plain view and thus not product
of search.

5. Criminal Law €=>1038(1, 3)

Supreme Court would not consider
claim that burden of proof on insanity is-
sue was improperly placed, although prop-
er objection was made concerning burden of
proof, where no objection was made, testi-
mony presented, or instructions requested
concerning intertwined issue of test for in-
sanity.

James R. Clouse, Jr., Anchorag., for ap-
pellant.

Harold W. Tobcy, Dist. Atty, Ri'.hard
R. Felton, Asst. Dist. Atty., Anchorage,
G. Kent Edwards, Atty. Gen., Juneau, for
appellee. < 1

Hcforc HONEY, C. J.. and D1IMOND,
RAHINOWITZ, CONNOR and ERWIN,

JJ-
OPINION

ERWIN, Justice.

Appellant, Pope, was convicted of sec-
ond degree murder in connection with the
death of one David Silva on July 9, 1968.
According to his own testimony, he arose
on that date at his usual hour and pre-
pared himself for work. While driving to
work he began to feel sick nnd decided to
have only coffee in place of his usual
breakfast. As appellant continued towards
his job, the sickness became more severe
and he decided to turn around and drive
back to his motel, lie testified that this
condition of nervousness and sickness at
his stomach had occurred with frequency
in the period of time shortly before the
shooting occurred.

After returning to his motel room, appel-
lant consumed a little less than one-half of
a pint of alcoholic beverage, remaining in
his room and watching television. He made
several attempts to reach his former wife,
Irma Pope, and was at last successful.
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However, Mrs. Pope refused to speak with
him, slamming down the telephone. Ap-
pellant stated that the reason that he had
attempted to call his former wife was that
he felt really sick and was looking for help
from someone.

After being rejected over the telephone,
appellant described a strange feeling, “like
something was spinning around the top of
my head, from right to left, right under-
neath the skin against the skull and when
you closed your eyes you could sec—could
sec a streak of light coming around and
around. * & " He described the light
as not being mean or anything, but the
light said “kill him, kill him, kill him”—
just kept repeating it; and finally he said
it to himself and as soon as lie did he felt
very good and was not sick any more. Ap-
pellant further stated that after the lights
had stopped in his head, he felt very sorry
for David Silva because of what was go-
ing to happen; he did not think there was
anything that he could do to prevent the
killing of David Silva, aiyl he knew he
was going to do it, but he didn’t yet knew
just how. When appellant finally agreed
with the light in his head which told him
to kill Silva, the nervousness disappeared,
ait did- his upset stomach.

Appellant's recollection of the events that
occurred after he left the motel was hazy
and vague, lie recalled only being near
the parking lot at Anchorage lledding and
Furniture and next seeing the gun in his
hand on the door ledge of his automobile.
Appellant did not recall shooting the de-
cedent, but only remembered watching the
decedent sitting down and then lying back-
waids on the ground.

Officer 1'avlovich was the first law en-
forcement officer to arrive on the scene.
Upon arriving he observed the deceased,
a woman at the head of the decedent, and
another roan, later identified as the appel-
lant, alongside the decedent in either a
squatting or kneeling position. Officer
Pavlovich went over to the decedent,
checked his pulse, and pronounced him
dead. |1It next asked the woman what had
luppene-' The woman, Mrs. Silva, indi-
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cated that appellant had shot Mr. Silva.
In response to this, Pavlovich stood the ap-
pellant up and started to search him for
weapons.

At this point in the sequence of events
there is a dispute as to the actual occur-
rences. A Mr. McConnell testifieri that he
observed Officer Pavlovich going over to
appellant and questioning him.for a minute
or two before finally searching him for a
weapon. The officer, on the other hand,
testified that after he had examined Silva
he immediately started to search appellant.
Appellant’s version of the story is that as
he was bci”g frisked by Officer Pavlovich,
he was asked if he had a gun, to which
lie responded yes, that it was in the car.
Officer Pavlovich claims that the informa-
tion about the gun was volunteered by
Pope and that no such question had been
asked.

Mr. McConnell stated that after eliciting
this information, Officer Pavlovich pro-
ceeded to appellant's car, with his arm on
appellant’s arm, to retrieve the weapon,
which was located in the middle of the
front scat. Officer Pavlovich stated that
after Pope had volunteered the informa-
tion as to the whereabouts of the gun,
Pope proceeded to the automobile and
I’avolich hurried to beat him to the car in
an effort to retrieve the weapon.

On cross-examination Officer Pavlovich
described the appellant’s appearance as be-
ing dazed and testified that his feeling at
the time was that appellant was not drunk,
but either dazed or at least under the in-
fluence of alcohol—but he could not tell
which. Officer Pavlovich further testi-
fied that although he detected nothing
radically wrong with appellant, that is, ap-
pellant walked normally and spoke clearly
and distinctly, albeit very slowly, he nev-
ertheless seemed to be preoccupied. At
another point in his testimony Pavlovich
stated that he thought appellant was cither
under the influence of alcohol or in a state
of shock. Furthermore, he was not sure
whether appellant was in possession of his
faculties at this time.

On August 5, 1966
the grand jury for
and arraigned irnmec
pellant entered a pi
the trial date was
196S, before the H
Davis, Superior Co
trial, on November
quest of the prosecub
ing was held. On
Superior Court cntc
effect that the appcll
stand trial.

Because of contin
begin until Fcbhuarj
time the defendant
Honorable Ralph E.
Superior Court, rath
Davis, to whom the ¢
originally. Timely ol
appellant to the unan
February 18, 1969, i
verdict of guilty of r
degree. Notice of aj

Appellant raises fc
error in the trial beli
fication is that the ccr
dicial error in reassig
from Judge Davis to
out giving appellant fit

. There was no ndvnnt
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of trial. It nlioulil In
uncut to thu trial hen
ease of Roberta v. 8t

(Alaska 100)) pal
tint problems of such
lesting that this mcth
of n rasa should lie avi

A method should Ih>i
to make assignment
siiffieirinly in ndvnit'
hut. with notice of th
Kivcii to the parties,
tics run he nfforded
AS 22.20.022 withou
"chi’dnli’d hcaring or

* The motion was as fail
oM. (Mouse: Your |
ord. at this time, |t
an objectiou to the
in to go to trial at th



ERIES

appellant had shot Mr. Silva,
to this, Pavlovich stood the ap-
and started to search him for
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I Mr. McConnell testified that he
ifficcr Pavlovich going over to
and questioning him for a minute
Iforc finally searching him for a
|The officer, on the other hand,
Ihat after he had examined Silva
[lately started to search appellant.
"8 version of the story is that as
ting fpsked by Officer Pavlovich,
Csked if he had a gun, to which
ndcd yes, that it was in the car.
Pavlovich claims that the informa-
nt the gun was volunteered liy
that no such question had been

JcConncll stated that after eliciting
formation, Officer Pavlovich pro-
to appellant's car, with his arm on
it's arm, to retrieve the weapon,
ms located in the middle of the
~at. Officer Pavlovich stated that
'‘ope had volunteered the informa-
lo the whereabouts of the gun,
proceeded to the automobile and
:h hurried to beat him to the car in

irt to retrieve the weapon.

cross-examination Officer Pavlovich
jed the appellant’s appearance as bc-
izcd and testified that his feeling at
nc was that appellant was not drunk,
thcr dazed or at least under the in-
¢ of alcohol—but he could not tell
Officer Pavlovich further testi
that although he detected nothing
illy wrong with appellant, that is, ap-
it walked normally and spoke clearly
listinctly, albeit very slowly, he nev
less seemed to be preoccupied. At
cr point in his testimony Pavlovich
1that he thought appellant was either
the influence of alcohol or in a state
lock. Furthermore, lie was not sure
licr appellant was in possession of hn

tics at this time.

POPE v. STATE

Alaska g()3

Cite ns, Alaska, -478 I».2d 801

On August 5, 1968, Pope was indicted by
the grand jury for first degree murder
and arraigned immediately thereafter. Ap-
pellant entered a plea of not guilty, and
the trial dale was set for December 12,
1968, before the Honorable Edward V.
Davis, Superior Court Judge. Prior to
trial, on November 29, 1968, at the re-
quest of the prosecutor, a competency hear-
ing was held. On January 16, 1969, the
Superior Court entered an order to the
effect that the appellant was competent to
stand trial.

Because of continuances, trial did not
begin until February 10, 1969. At that
time the defendant appeared before the
Honorable Ralph E. Moody, Judge of the
Superior Court, rather than Edward V.
Davis, to whom the case had been assigned
originally. Timely objection was made by
appellant to the unannounced change. On
J'dmiary 18, 1969, the jury returned a
verdict of guilty of murder in the second

degree. Notice of appeal was duly filed.

Appellant raises four specifications of
error in the trial below. His first speci-
fication js that the court committed preju
dicial error in reassigning appellant’s case
from Judge Davis to Judge Moody with-
out giving appellant five days from the date

e There was no mlvmiee nolle;* to romisel
of the reassignment of this ease from
Judge Davis to .Indue .Moody on the day
of trial. It should lie noted that mihse-
eincut to the trial herein this court fn the
rase of Roberts v. Slate, IfiS I"2d 3|(),
*Mil (Alaska 111(1!)) pointed n it the poten-
tial problems of Hindi a practice in sug-
Ctsting that this method of reassignment
»f a ease should he avoided fn the future;

A method should he devised and utilized
1" make assignment of eases to judges
sufficiently In advance of trial or hear
K. with notie*' of the assignment being
then to Urn parties, so that the par
th-s can he afforded their rights under
eoem+29.022 without interfering with
<mliednled hearing or trial dates.

* Tin* motion was as follows:
' ('i">iso:  Your Honor, for the rec
"r«h at this time. 1 would (lke to stale
abjection to the Court’s reipiiring
'<e KJ to trial at this time and not be-

of reassignment to consider and possibly
file a peremptory challenge affidavit as
provided in AS 22.20.022; his second, that
the trial court erred in overruling the ap-
pellant’s motion to suppress the evidence
sciccd by Officer Pavlovich from the ap-
pellant’s car prior to a lawful arrest; and
his third, that the trial court incorrectly
admitted the statements of appellant made
prior to his being given the proper Miranda
warnings and after he hail become a sus-
pect in the crime and had been substan-
tially deprived of his freedom of action.
Finally, he contends that the trial court
shotild have ruled as a matter of law that
the burden of proving sanity is on the
state rather than the burden of proving
insanity being upon the defendant, when
there was sonic evidence in the record to
indicate that sanity wa9 at issue.

1 i

6i his first claim of error, appellant con-
tends that because of the assignment pro-
cedure used herein,1 he did not have suf-
ficient® opportunity to determine and if
necessary file an affidavit alleging he be-
lieved that lie could not obtain a fair and
impartial trial.

Trial proceeded on February 10, 1969,
appellant making timely motion,* which mo-
tion was denied.

fur the---Judge Davis who was previous-
ly assigned this ease. This deprives the
defendant of the npportunity to inves-
tigate and exercise any challenge timt
he may have within the five day period
ns provided ivy rule and statute.

The (ourt: .Motion's denied since this
is merely a procedural matter and it de-
lays the—delays the carrying on of
Court business if we give effect to that
for the five days rnK Other than the
objection, Is defense ready to proceed?
.Mr. Clouse; Yes, your Honor.

AS 22.20.022 slates in relevant part :

“I'rrcmptory ditqualifiratian of a tit-
lirrinr court judge, (a) if M party or
his attorney in a superior court action,
civil or criminal, files an affidavit alleg-
ing under oath tlint lie believes that
lie cannot obtain a fair and impartial
trial, the presiding judge shall at once,
and without reipiiring proof, assign the
action to another judge of timt district,
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Appellant correctly points out that the
granting of the five-day period is to al-
low a party or his attorney an opportu-
nity to investigate the judge to whom the
case is assigned and if necessary file the
requisite affidavit for disqualification,
thus avoiding the waste of judicial time
which would result if an affidavit or dis-
qualification were not filed until the date
of trial because this would mean that the
case would have to be continued until an-
other judge could be assigned and the dis-
qualified judge would not be ready at that
time to start the trial of another action.3
Appellant further correctly argues that the
provisions of this statute have been inter-
preted by this court to mean that once
the affidavit is filed, the judge involved
is without power or jurisdiction 'o take
any further action in the proceeding.
Channel Flying Inc. v. Bernhardt, 451 1\2d
570 (Alaska 1969).

[1,2] But appellant has not shown that
any harm resulted to him from the denial
of his motion. Instead, he invites us to
speculate that he suffered some possible
prejudice, even though he did not challenge
the trial judge because he felt that any
challenge he made might have a prejudicial
effect on the jury. The gist of appellant’s
argument appears to be that since any
challenge might affect the jury he never
seriously considered whether or not lie
should exercise the challenge because the
reassignment made the choice more diffi-
cult. Since appellant could have exer-
cised the challenge at any time within five
days of reassignment, even during trial,
we hold that his failure to do so was a
waiver of his right to a peremptory chal-
lenge to the trial judge, and it was not

nr it them In none, the chief justice of
the supreme court shall mudim a judge
for the hearing or trial of the notion.
The affidavit shall contain a statement
that it is made in noud faith and not
for the Jiur|Hiso of delay.”

» . . *
“(e) The affidavit shall be filed within
five days lifter the case is at issue upon
a question of fact, or within five duy.s
after (ho issue Is assigned to u judge,
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error for the court to refuse to grant a
continuance of five days to permit appel-
lant to ponder this matter at length.

u

Appellant claims that the trial court com-
mitted error in refusing to suppress as evi-
dence (1) appellant's oral statement about
the gun, and (2) the gun itself, which the
officer seized in appellant’s car. The argu-
ment is that this evidence is tainted because
the required warnings under Miranda v.
Arizona, 384 U.S. 456, 86 S.Ct. 1602, 16 L.
Fd.2d 694 (1966) were not given by the of-
ficer until after the seizure of the gun, that
appellant had already become a suspect in
the crime, and that he had been substantially
deprived of his freedom in a significant
way. The test of when warnings must be
given under Miranda is whether the ac-
cused has been “taken into custody or u.b-
erwise deprived of his freedom by the au-
thorities in any significant way and is sub-
jected to questioning." 384 U.S. at 478,
86 S.Ct. at 1630, 16 L.Kd.2d at 726.

We need not explore such problems as
whether the "in custody” test of Miranda
displaces the "focus” test of F.scobcdo v.
Illinois, 378 U.S. 478, 84 S.Ct. 1758, 12 L.
F.d.2d 977 (1961), or whether the two tests
can be regarded as alternatives to some
extent.* For it is plain to us that this
case falls within an important exception
stated by the court in its opinion in Miran-
da. After pointing out that it did not in-
tend to hamper the traditional function of
police officers itt investigating crime, the
court said:

General on-thc-scenc questioning as to
facts surrounding a crime or other gen-
eral questioning of citizens in the fact-

whichever event occurs Inter, unless
good cause Is shown for the failure
to file it within thnt lime.”

3. Huberts v. State, [r.S p “d 340, 140
(Alnskn 1000).

4. United States v. Hall, 4>1 h\2d MO0 (2nd
Cir. 1000) ; Ornhnm, WImt is Custodial
Interrogation?: California’s Anticipatory
Application of Miranda v. Arizona, 14
U.C.L.A.L.Itev. 00, 11-1-13.

¢ bug process is
Mmg. It % a,, a
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p iling atmosphere

of in-custody intet

ovtrily present

ft. at 1629-1630,

726.
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ted States v. Hull, 421 \2d 610 (2nd
11900) ; Graham, What is Custodial
prrogntion? : California's Axilieip:tt*>i >
Mention-of Miritnda v. Arizona, U
I.L.A.Li.ltev. MI, 114-15.
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. f.H-css is not affected by our

It is an act of responsible citi-

t'.r individuals to give whatever

. ..u they may have to aid in law

, .t Insuch situations the com-
Mn.ivpherc inherent in the process
U'sly interrogation is not ncc-

.. prorut. 384 U.S. at 477-478, 86
j: 1(i2'i-163t), 16 L.Ed.2d at 725-

tirprctnig Miranda various courts
.it,, draw lines between what arc
Mr investigative interviews and

X il mtrrrogations. The United States
r i, nrt itself has made it plain

, n.slial interrogation could take
, [mmsice the station-house where one
t free to go where he pleased but

., >, irarrest.”” Orozco v. Texas, 394
VI. 333. 89 S.Ct. 1095, 1096, 22 L.
MI, 314 (1969). The courts must

i, therefore in each case whether
-pherc and setting of an interro-

tc of such coercive effect or indi-

> ti significant restraint as to trigger
I f.r a Miranda warning. There is

e > agreement about the criteria for

* m termination.

1i Ibit the case at bar is a strong one
"1 »ii'lymg the "on-thc-sccnc question-
- r‘ *irrption to the Miranda warning re-
" 'nt The officer here was prescnt-

« 'S asituation of great emergency.

-' of violence had occurred, the vic-
1 »i-» ljing on the ground dead. There
«w -mrr than one person present. Both
I" /f,t his own safety and that of

* Me officer had to elicit information
“lut had happened, and about the

»b had obviously been used in the

t I’> the same reason the officer
"“1 the right to conduct a strictly
"irrh (“irisk") of Pope’s person

* »i"n» under the rule of Terry w.
I;* 1?-Si 1, 8S S.Ct. 1868, 20 |I..Ed.

7 'm V. Sinfe, -125 1\2d 235, 238
1U17).

>’ m | nit-l States, 300 U.S. 234,

"1'?J M i-K'i.2d 1007,
. ti.iRliton V United States,
‘H'IUV 115, 400 K.2d 051

2d 889 (1968), which he did® To hold
that, that while a policeman faced with an
emergency such as the one which con-
fronted Officer Pavlovich may “frisk" a
suspect for weapons he may not simultane-
ously ask him whether he is armed, would
be an unrealistic and unreasonable exten-
sion of the Miranda rule.

[4] Appellant also contends that, be-

cause the revolver was seized from Pope’s
automobile prior to the time he was placed
under arrest, it was inadmissible because
it was not the product of a search incident
to arrest. The difficulty with this line of
argument is that the gun was not the prod-
uct of a “search” at all; it was lying on
the front scat of the car in plain view.
As soon as he saw it, Officer Pavlovich
seized it and unloaded it, both to preserve
it and its cartridges as evidence and to
prevent appellant, who was, taqding be-
side him, from getting hold of it. His con-
duct was entirely justified.

It lias long been settled that objects
falling in the plain view of an officer
who has a right to be in the position to
have that view arc subject to seizure and
may be introduced in evidence.0

The final point raised by appellant is a
challenge to the burden of proof in insanity
cases as set forth in the opinion of this
court in Chase v. .Stalc., A review of the
record reveals that the only testimony be-
fore this court in reviewing this point is the
testimony of Officer Pavlovich, the appel-
lant, Pope, Bill McConnell, and the cross-
examination of appellant’s ex-wife. Testi-
mony given by Dr. J. Ray Langdon, a
psychiatrist, and Marie Doyle, a psycholo-
gist, at the trial, as well as the testimony of
additional police officers and others at the
scene of the crime, was not made a part of
the record on appeal.

(19(18); KuUiekciibrink v. State, 472 1'.2if
958, 991 iAlaska 1970). Bed Stevens
v. State, 4-13 ]\2d 900, 002 (Alaska
1908S).

7. 399 1\2d 997, 1003 (Alaska 1002).
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While proper objccti >ns were made at
the trial concerning burden of proof in
insanity eases, no objection was made to
instructions on .the tc;t for insanity as
given by the trial court, nor was any testi-
mony presented nor instructions requested
concerning such an issu<.
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ing degrees of judicial acceptance. They
serve to underscore the difficulty of choos-
ing a proper test tor insanity and the cor-
responding burden of proof without com-
plete presentation on the issue in the trial
court and ultimately in this court.*3

The judgment of the Superior Court is

[5] Since in our opinion the lumen of hereby affirmed.

proof as to the defen ¢ of insaniw and
the actual test for insai ity arc inseparably
intertwined,8 we arc pi; ced in the position
of attempting to review the entire basis for
the present rule on the defense of insanity
in Alaska on an inadequate record with-
out complete presentation of these issues to
the trial court. This vc decline to do.®

The importance of :hc defense of in-
sanity has been unders :orcd recently by a
scries of excellent opini >ns in federal courts
which have considered, and in many cases
adopted, the A.L.I. tcs' for insanity,10 and
a series of equally searching state court
opinions which have mtcd more than one
position, but have tc ided to retain the
M’Naghtcn rule.ll These opinions note
that there are present! mfour s-parate tests
for insanity * which lave received vary-

8, Approximately one-lieif of the states put
the burden on the <ifemInnt while the

1 other half and the fr.erul courts put the
basic burden on the prosecution. See
annot. 17 A.L.R.3rd 1 (1 (1UJ8).

9. For n similar action by n federal court,
see Ranter v. Unltci States, 31)0 F.2d
5(11 (Oth Clr. 1008).

10. Wade v. United Soles, 420 F.2d 01
(Oth Cir. 1970); Ulal.e v. United States.

407 F.2d 008 (5th fir. 1009) : United

States v. Chandler, 193 F.2d 020 (4th
Cir. 1008) ; United Stntes v. Shapiro,
383 F.2d 680 Jth Cir. 1007) ; Tope v.
United States, 372 F 2d 710 (:1th Cir.
1907), vncntcd ono her grounds, 392
U.S. 051, 88 S.Ct. 2145, 20 L.Kd.2d 1317
(1908) ; United State: v. Freeman, 357
F.2d 000 (2nd Cir. 1000) ; Wion w.
United States, 325 F.id 420 (10th Cir.
1003). cert, denied 377 U.S. 040, 81 S.
Ct. 135-1, 12 L.Ed.2d 30.» (1081) ; United
States v. Smith, 104 F.2d 720 I.Cth Cir.
1008).

Il. FOR A.L.l.: State v. White, 1)3 Idaho
153, 450 1'.2d 707 (1000).

FOR M'NAGHTKN: State v. Malum-

phy, 401 P.2d 077 (Ariz.1000); Stuto

CONNOR. Justice (concurring in part
and dissenting in part).

I concur with the majority opinion ex-
cept the portion dealing with the burden of
proof in insanity cases, and allied questions.
As to that" portion of the majority opinion
I must respectfully dissent.

This case went to the jury on instruc-
tions concerning the defense of insanity
which were jatterncd on those approved by
this court in Chase v. State, 369 P.2d 997
(Alaska 1962). Counsel for appellant ob-
jected to tluse instructions as improperly
placing the harden on the accused to estab-
lish his insanity by a preponderance of the
evidence. Ur thus raised and preserved for
appeal the questions of what is the burden
of proof and where it should be placed in

v. Moeller, 133 P.2d 130 (Hawaii 1007):
State- v. lbnkm-HH, 100 N.W .20 324 (lowa
10(58) ; Wil inins v. State, 451 NM-M 848.
&51 (Xev.1009) ; State v. Gilmore. 242
Or. 403, 410 1\2d 240 (1000) ; Common-
wealth v. Rightnour, 435 I’n. 104, 253
A.2d Oil (1050) (Affil by equally divided
court).

12. (1) The W N'ngliteu Test, Daniel
M’Naglitcn cise, 8 Eng.Rci>. 718 (I1.G.
1813).

(2) Durham Teat, Durham v. United
States. 91 U CApp.D.C. 228, 214 F.2d
802 (105-1).

(3) America! laiw Institute  Test,
American Law Institute, Model [IV-nid
Code, Section 4.01(1) (Finnl Draft
1002).

(4) Kiudish Trtii, Itiilisii Royal Com-
mission on Capital Punishment, 1949-
1053, 1953 Rejmrt at page 110, quoted
in United Stntes v. Currens, 200 F.Jd
751, 774, n. 32 (3ru Cir. 1001).

13. Once before this court hns refused ro
review tlio test for insanity for Alaska
based on an inadequate record. See Dim-
mick v. State, 440 P.2d 774, 770 (Alaska
1009).
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mit it, has little hope of success. While such

an approach is procedural!)- permissible, as
a practical matter it is a foolhardy strategy.
A person invoking the Alaska rule on in-
sanity, even in a strong case, has almost
precluded himself from an acquittal. The
current test thus exerts a chilling effect up-
on one who might s-ck a change in the law
through the appellate process. This is true
even though he may have suffered from
serious mental illness, of a psychotic type,
at the time he committed the act with which
he is charged. Because of the in tcrrorcm
effect of the current Alaska test, | see no
reason to postpone corrective measures, es-
pecially if we believe that the test can be
improved.

All discussion of the tests of criminal re-
sponsibility  inevitably  must*’ refer to
MWaghten's Case, 10 Cl. & Fin. 200, 8
Fng...cp. 718 (1843), which is regarded as
the English source of the rule followed in
most Auioi jean jurisdictions for o-er a
century. In that case Daniel M’Naghten at-
tempted to assassinate Robert Peel, the.
Prime Minister. Because Peel, on (be fatal
‘lay, happened to ride in Queen Victoria’s
carriage instead of his own, M’Naghten
shot into the wrong carriage and Killed
Drummond, Peel's secretary. From all of
the available information it seems quite
plain that M’Naghtcn was suffering from
psychotic delusions of persecution. At
his trial Lord Chief Justice Tindal virtu-
ally directed a verdict in his favor.4

(diseased later herein) would be the
most Nuitnble.

3. One Mieh ease van Grusnniiili v. Sint”
4.i7 I*.a,| 220 (Ahisica 1000), adopting
on objective Mniidtird of entrapment,
though neither party directly briefed Hint
doctrine.  Surely others could he found
by s,'inching the briefs and comparing
tliein with the opinions rendered by lbis
court during the Inst ten years. *

I- Giiti.uiiicber A Weihofen, Psychiatry and
the Law. 403 (1052) ; Roche. ¢sCriminali-
ty and Mental Illness—Two Faces on the
Same Coin,'1 22 P.Chl.L.Itiv. 320, 324
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At the trial the incdic.il witnesses and
the court had been influenced by the
writing* aiul theories of such advanced
thinkers as Dr. lIsaac Ray, the first great
forensic psychiatrist in America, It was
Dr. Ray’s thesis that insanity must he mea-
sured by evaluating the entire personality
structure of an individual, and not by
tests such as merely the ability to know
right from wrong.* At any rate, M'Nagh-
ten was acquitted. Unfortunately for the
development of law, the ease did not end
there.

Despite  commitment of the hapless
M'Naghten to an insane asylum, Queen
Victoria was outraged >y the acquittal,
probably because .here bad already been
three attempts on her life and one on that of
the I'rin.v Consort. In a letter to Sir Rob-
ert Peel, the Queen deplored the action of
the judges in allowing verdicts of not guilty
by reason of insanity in cases of this kind
because she was convinced that such male-
factors "were perfectly conscious and
aware of what they did.” She pressed for
legislation to require judges "to interpret
the law in this and no other sense in their
charges to the Juries.”* The Mouse of
Lords was convened, and the fifteen judges
of the common law courts were called upon,
in an .ymgspherc of political pressure, to
answer five rather vacuous questions about
criminal responsibility in English law. In-
terestingly enough, it was Lord Chief Jus-
tice Tindal who responded with a test more
rigid than that which he had used when
M'Naghten was tried before him. The
M'Naghten rule in essence is:

"[T|o establish a defence on the ground
of insanity, it must be ricarly proved
«

(1055) ; Itiggs. Tim Guilty Mind, 115 07,
102 (11)55).

5. Dr. Jttiy'ii views have a modern ring.
“(T)Im insane mind In not entirely de-
prived of * * * power of moral dis-
cernment, but on many subjects is per-
fectly rational and displays tiie exercise
»( a sound and well balanced mind."
Ituy, Medical Jurisprudence of Insanity
13 (till cd. 1853).

6. Higgs, tutpro n. -1, 103.
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that, at the time of committing of the act,
the party accused was labouring under
such a defect of reason, from disease of
the mind, as not to know the nature and
quality of the act he was doing: or, if
he did know it, that he did not know
he was doing what was wrong.” 10 Cl.
& Ein., at 210, 8 Eng.Rep., at 722.

Thus, in a case which was no longer a
case, in response to hypothetical questions
based on notions of phrenology and'mono-
tnania which weic then in vogue, the
judges, in a dramatic departure from com-
mon law decisional technique, acting more
as a governmental committee than a court,
pronounced a rule which has been followed
unthinkingly by many courts ever since. Of
little avail was the restrained observation
of Sir James Stephen that “every judg-
ment delivered since the year 1813 has been
founded upon an authority which deserves
to be describe | as in many ways doubt-
ful." 7 The test could at least have been
limited to eases of paranoia like that suf-
fered by M’Naghten, but instead it was ap-
plied by many courts as a rule of universal
and implacable validity, appropriate for all
types of mental and emotional derange-
ment.

The M'Naghten test has been supple-
mented in mar jurisdictions by the “irre-
sistible impulse” test, under which one suf-
fering from a menial disease, of such se-
verity that the freedom of will is destroyed,
may he excused front culpability.8

In Alaska, before statehood, the right-
and-wrong test, supplemented by the ir-
resistible impulse test, was considered the
applicable rule.0 In Chase v. State, 369 P.

7. 11 Stephen. History of the Criminal Law
of Knglnmi 153 (188.3).

8. As of 1055 about M states, and the
federal judiciary, bad adopted the irresis-
tible impulse addition to the test.
Mod.i'cunl (‘ode, Tent.Or. Xo. -1,101
(1055).

9. Mutbesou v. United States, 227 U.S. 5-10,
33 S.Ct. 355, 57 I..IM. 031 (11)13) ; Davis
v. United States, 105 U.S. 373, 17 S.Ct.
300, -11 I.I'M. 750 (1807); Sauer V.

= (Alaska 1>62), howeve
, . vd a particular version o
j .is the M'Naghten rul

, *down there was that in on
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lany jurisdictions by the "irre-
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a mental disease, of such sc-
Ic.freedom of will is destroyed,
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, before statehood, the rigln-
test, supplemented by the ir-
pulse tesi, was considered the
de.8 In Chase v. State, 369 P.

i, History of the Criminal Law
153 (1SS3).

55. nbnut 14 states, and the
lielary, bail nilojiteil the irrcsls-
se addition to the test.

Code, Tent.I>r. No. 4,101

v. United States, 327 U.S. 610,
55, 67 L.Ild. 031 (1013); I'nvis
States, 105 U.S. 373, 17 S.Ct.
L.Ed. 750 (1807); Saner wv.

Liim ol

POPE v. STATE Alaska 809
Clio ns, Alaska,47S 1'JI<L KOl

3] 007 (Alaska 1962), however, this court
adopted a particular version of what it re-
unit'd as the M'Naghtcn rule. The test
tiol down there was that in order to cxcul-
|,,,ie the defendant he must lie laboring un-
der such mental disease or derangement at
the ti.nc of the act “as to render him in-
e.tpablc of knowing the nature and quality
»f his act and of distinguishing between
right and wrong in relation to the act with
which he is charged.” 369 P.2d, at 998.
ii mphasis supplied.) This results in a
formulation more rigid than the M'Naghtcn
lest, and without the irresistible impulse
supplement which had previously obtained
in Alaska.10 In that sense the Chase case
i- a retrograde decision in a time of gcncta’
U forward legal progress.11

The court in Chase relied on three eases:
lissner v. State, 202 Wis. 184, 231 N.VV.
631. 71 A.L.R. 1005 (1930); .Maas v. Terri-
tory, 10 Okl. 711, 63 P. 960 (1901); and
Montgomery v. State, 68 Tcx.Crim. 78, 151
SAW 813 (1912). As the Note, “Criminal
Insanity,” UCLA-Alaska L.Rcv., 8 Alaska
1.1 152, 153-54 (Aug. 1970), points out,
these cases were decided before many of
the modern advances in psychiatry had
been widely disseminated. Moreover, the
instructions given in these cases lacked

I'liili'il States, 341 E.3M (140 (11157), sort,
mhub'll 351 U.S. 040, 77 S.Ut. 1405, 1 L.
I'd’-M 153!); Rivers v. United Stntes,
370 U.2.1 435 (1050).

10. TImt the Alaska lest Is more restrictive
than M’Naghtcn is apparent from the
following example. One laboring under a
psychotic delusion, such as thut lie is
Ising persecuted or tlimt God lias or-
dained timt be must kill, may well know
the nature of tbo act committed, yet not
tie abb- to appreciate its wroagfulness.
I nder M'Naghtcn be would not be culpa-
I'b', but under (‘base be could not be ac-
epiitleil. ('/. People v. Schmidt, 210 X.Y.
324. lit) N.H. 015 (1015), per Cardoza,

11 Speculation persists ill Alaska legal cir-
'm** that the use of the conjunctive “uiid”
la the instructions which were validated
*a (‘base possibly came about through n
e« Hvrupliieal error by the secretary to
'*e trial court judge. If this is so, then

1 r it—5)i,

clarity and therefore were extremely con-
fusing. Jcssncr and Montgomery indeed
held that the phrases “the nature and qual-
ity of the act" and “the difference between
right and wrong” were synonymous; if the
defendant could not understand the one, he
could not distinguish the other. However,
as the Note, supra, indicates, these phrases
arc not at all synonymous in ordinary
speech.

To torture English into performing such
a linguistic cakewalk requires unusual
skill. ~ Since juries arc composed of but
ordinary reasonable laymen, additional
complicated instructions would have to be
given to insure that the jury docs not con-
sider the terms according to their usage in
common everyday speech and thereby mis-
apply the law. Such verbal gymnastics
should not be employed in jury instructions.
The purpose of jury instructions is to in-
struct and enlighten the jury on the law,
ifot to confuse them.12

It also appears that the instructions in
Jessncrt focused .solely on the defendant's
ability to distinguish between right and
wrong, ignoring completely his ability to
understand the nature and quality of his
act.13 In Maas, the actual instruction did
follow the disjunctive form of the M 'Nayli-

Chase is no less an historical accident
than M'Nagb'en’s Case.

P “lint ‘glory’ doesn't mean ‘a nice knock-
down argument,”" Alice objected.

"When | use a word,” Illumpty
Damply said, in rather a scornful tone,
“it means just wlmt | choose it to
mean—neither more nor less.”

"The question is," said Alice, "wheth-
er you can make words mean so many
different things."

"The question is,” said Illumpty
Damply, "which is to Ih- master—that's
all.”

L. Carroll, Through the Looking Glass, in
The Annotated Alice 300 (1000).

This nonsensical repartee brings sharply
into focus a problem which has plagued
logicians since at least the time of Wil-
liam of Occam. A lack of mMarencss of
this problem has led to much mischief iu
legal interpretation.

13. 302 Wis. at 100, 33! NAV. at 030.
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ten test.14 If anything, this ease stands for
an adoption of the true M’Naghten rule,
not the rule of Chase. In sum, | do not
find any of these eases of sufficient prece-
dential value to warrant an adherence by
this court to what is little more than a mod-
ified “wild beast” test.15

Since the M’Naghten ease, and wen in
the eight years since Chase v. Ststc wa:
decided, a great deal of critical evaluation
and development has occurred, it. an ef-
fort to achieve more advanced atd just
techniques for handling this scrioi s prob-
lem.

The torrent of legal writing is so vast
that it is nearly impossible for all but a few
to read or comprehend everything which
has been said o1t this basic issue of criminal
responsibility.  Still, certain broad outlines
can be sta'ed. There is nearly universal
dissatisfaction ‘'uh the M’Naghten rule ou
the part of scholars, jurists, and psychia-
trists who have seriously inquired into the
subject. The mam difficulty with the
M*'Naghten rule is that it focuses exclusive-
ly on the cognitive element in mental life,
that is, the knowledge of right and .wrong
or of the nature of one’s act. One of its
undorlyrrtg assumptions is that mental ill-
ness is a failure of intellectual function.
This reflects an artificial dualism of mind
and emotions which ignores the affective
aspects of the human personality. While
there arc many schools of psychiatric
thought, there is broad agreement that
mental illness can be understood only by

14. 10 Okl. nt 717, 03 P. at 001.

15. Rex v. Arnold, 10 lJow.Sr.Tr. 095, 70-1
(1724).

16. "Psychiatry may lie defined as that
branch of medicine which deals with the
genesi*, dynamics, manifestations nnd
treatment of such disordered and un-
desirable functionings of the personality
as disturb either the subjective life of
the individual or his relations with
other persons or with society. * « *
Viewed n littlo differently, psychiatry
mny be recorded as the science which
deals with the psychopntholngicnl as-
pect of human biology. The latter con-
siders man not only ns a living organ-
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looking at man as an integrated, psychobio-
logical whole.16 Because the M ’Naghten
rule views man within the artificial stric-
tures of cognition, courts and juries are de-
prived of much of the benefit to be gained
from the modern science of psychiatry.ll

Other criticisms of the M'Naghten rule
would probably be applicable to any verbal
formulation.1* The difficulty sterns from
the different functions and purposes of law
and psychiatry. The aim of psychiatry is
to examine human behavior and mental
disease in a scientific manner and to de-
velop therapeutic methods of dealing with
the emotional problems of mankind. On
the other hand, it is the task of the law to
develop normative rules to control human
behavior. It has always been recognized
that certain persons must be regarded as
not the proper subjects of criminal convic-
tion, and that because of their mental aber-
rations it would be unjust to hold them re-
sponsible for their conduct.19 Ultimately
this is an ethical and social judgment and
not a medical determination.

Scholars and jurists have expended great
effort over the years to achieve a standard
reflecting both society’s need for criminal
accountability am the converse demand for
a rule flexible enough to cover the varieties
and combinations of serious emotional and
mental illness which destroy the capacity to
commit a crime, in any just conception of
the term.

One great developmental breakthrough
occurred with the famous decision in Dur-
ham v. United States, 94 U S App.D.C. 228,

ism but also as a tl.inking, feeling and
striving out'" Noyes & Kolb, Modern
Clinical Psychiatry (5th Ed. 195.3), 1.

17 P. Roche, The Criminal Miml (1957).
1113-195, 24-1-274.

18. K. Allen. The Borderland of C iminnl
Justice (1991), 111.

19. A. Platt & It. Diamond, "The Origins
of the ‘Right and Wrong’ Test of Crimi-
nal Responsibility and |Its Subsequent
Development in the United States: An
Historical Survey,” 54 Calif.D.Rev. 1227
(lihitl).  In early law the “insane" were
considered homologous to children.

Liiwpwper fiBpyiirr
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1 United Stolen, 827 F.2d 420

mitigated a draft rule on this subject. This
rule represents the collective efforts of
some of the leading thinkers in this field.
After nine years of research and consid-
eration, the proposed rule was stated as
follows:

"(1) A person is not responsible for crim-
inal conduct if at the time of such con-
duct as a result of mental disease or de-
fect he lacks substantial capacity either
to appreciate the wrongfulncss of his
conduct or to conform his conduct to the
requirements of law.

“C2) The terms ‘mental disease or defect’
do not include an abnormality manifest-
ed only by repeated criminal or otherwise
anti-social conduct.”

A.L.l. Mod. 1'. Code § 4.01 (final draft)
(1962).

Since then this test, or sonn”'valiant of it,
has met with increasing judicial accept-
ance, particularly in the federal courts. In
a luminous opinion by Judge Kaufman, the
Second Circuit adopted the test in United
States V. Freeman, 357 F.2d 606 (2nd Cir.
1966). < lief Judge liaynsworth adopt-
ed it for the Fourth Circuit in United
States v. Chandler, 393 F.2d 920 (4th Cir.
1968) (en banc), and the Ninth Circuit has
now embraced it in Wade v. United States,
426 F.2d 64 (9th Cir. 1970) (en banc).
The MXaghtcn test has now been over-
thrown in all but the First Circuit.*' These
cases contain excellent disquisitions on the
M’ Xaghtcn rule, its deficiencies, and the
legal and psychiatric framework underly-

(10thi (“ir. 19(18) (en Imne), cert, ilenlcil,
377 U.S. 1140, SI S.Ct. 13%. 12 L.IM.2d
300 (1004). While not till of these eases
embrace the A.L.l. teat totally, they re-
ject the M'Nnghten rule and include a

teat whereby the effect of mental illness
on one's capacity to conform his conduct
to law Is stressed, .bulge (now Chief

Justice) burger, in his separate concur-
ring opinion in Illoeker v. United States,
110 U.S.App.D.C. 41, 28S U.2il 853
(1000), laid grent emphasis on a test
which would focus on the relationship
between mental illness and one's capacity
to refrain from wrongdoing.
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ing the A.L.l. test. As Chief Judge llayns-
worth said of the A.L.I. test:

"With appropriate balance between cog-
nition and volition, it demands an unre-
stricted inquiry into the whole person-
ality of a defendant who surmounts the
threshold question of doubt of his re-
sponsibility. Its verbiage is understand-
able by psychiatrists; it imposes no lim-
itation upon their testimony, and yet, to
a substantial extent, it avoids a diagnos-
tic approach and leaves the jury free to
make its bindings in terms of a standard
which -ocicty prescribes and juries may
apply. [Footnotes omitted.]” United
States v. Chandler, supra, 393 F.2d at
926.

This wide acceptance of the American
Law Institute test is significant. | believe
that this formulation affords a workable
standard, permitting realistic expert testi-
mony about the personality and character-
istics of the defendant as a whole man, but
leaving to the court and jury the ultimate
legal pronouncement. I* avoids many of

22. Tlio stnndnril need not bo frozen entirely
within only one rigid form of words. In
upproprliitc cases the testimony might
reiftiirn Nome niiiplit'ieation of tlie'lest in
the instructions to the jury. Nor is-(lds
1no 'oeenshm to consider the undue resort
to ilhiivuioHlic labels uml eoneluslonnry
medical terms which plagued the court
under the Durham rule and which the
court Nought to lit.lit in Washington v.
t'nited States, 12!) C.S.App.D.C. .'100
1"2d 144 (10(17). Hopefully, earn would
he taken to see that experts explain such
labels and terms in language understand-
able to the jury.

23. Alabama, Knight v. State, 273 Ala. 4S0,
112 So."'d SOU (1002): Alaska, flmse v.
State, DO 1’2d 007 (Alaska 1002) ;
Arkansas, Kelley v State, 174 Ark. 210,
212 SAV. 772 (1022) : Californio, People
v. Monk, .70 Cal.2d 288, 1 | Cal.llptr. 033,
ill21 1°.2\1 S0.7 (1001); Delaware, l.ongo-
ria v. State, 3 Storey 311, 53 Del. 311,
108 A.2d 005 (I!M)I): (leorgla, Itoss wv.
State, 217 Ca. .700. 12! S.K.2.1 2SO
(1002) : lowa, State v. Drosos, 2.73 lowa
1152, 111 N.W.2M .720 (1002) : Kentucky,
Tnnget v. Commonwealth, 303 Ky. S31,
11)8 SAV.2d 785 (1017): Maine, State
r. Park, 1.70 Me. 328, 103 A.2d 1 (1903);
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the problems encountered under the /' ..
ham rule.

No verbal formulation of this stand.,ra
can achieve perfection as there may
ways be doubt aliout the application of vy, -
cral terms .0 marginal situations. Yet tb
American Law Institute standard, in t>,
view of many, docs represent the best i-
current thinking on this subject. It is Ib
standard which should be employed ir
Alaska.*5 | regard it unfortunate that wr
are not taking this step today. -

If

Appellant has raised the question id
where the burden of proof should lie placed
in these cases. In Chase v. State, supra,
this court adopted the rule that the burden
was on the defendant to establish his in.
sanity by a preponderance of the evidence
Approximately one-half of the states fol-
low this rule.*3 Hut in the rest of the
states, and in the federal courts, the acctiv
ed need only show some evidence of in-
sanity. The prosecution must then proa
his sanity beyond a reasonable doubt.'

Miunesiitn, State v. Finn, 2.77 Minn. Ids.
Kill NAV.2d .70S (11)00) ; Missouri, State
v. King, 377 S.WwW.2.1 34 (Mo0.1901) :
Moutnnn, Slate v, Dellann, 88 Mont. 107.
202 P. 110!) (11)30): Nevada, State w.
Uchitel', 77 Nev. 23(1, 29 172(1 1000
(1931) ; New .tersey, State v. Kiiilzlnow-
ski. lot! N.J.l,. 175, 147 A. 473 (1929);
North ('nrollnit, State v. Swink, 229 N.C.
123, 47 S.K.2M 852 (101S) ; Ohio, State
v. Stewart, 170 Ohio St. 17(1, 198 N.K.Sd
«139 (19(H): Oregon. 14 Or.Htv.Stat.
13(1.30 (1000): Pennsylvania, ...
wealth v. I'pilegrove. 413 Pa. 799, 19s
A.2d 334 (19011; Ithmlr Island, State v.
(Snnnites, 101 A.2d .818 (H.1.1000):
South Carolina, State v. Tidwell, 100 S.
(7 218, SI S.K. 778 (191.7) ; Texas. Wrick
v. Stale, 238 S.w.2d 793 (Tcx.fr.Apl'
1931): Virginia. ('hristiiin v. Common-
wealth, 202 Va. 311. 117 S.K.21 72
(1000); Washington, State v. Mays, 0>
W ash.2-1 .78, 395 172.1 758 (190.7) ; We-'
Virginia, State v. McCauley, -13 S.1.21
474 tW.Va.1947). See 17 Af*It.3d D
(1908).

24. Those states follow ing the federal rob
are: Arizona, State v. Schmitz, 98 An'-
200, 403 1729 .721 (118)5) ; ColoriuD.
Castro v. People, 1-10 Colo. 493, 340 P—*
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;.ot. Hut this overlooks tl
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11121 102, 174 N.K.2.1 f
'i. Wliitnker v. Stute, 2
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' - @ Miirybind, Jenkins \
mel. 2«1 A.2.1 OKI (191
"el., Coiuiilonweullli v. J
mell, 220 N.K.2.1 .75(1 (11
mOple V. Kggleston, 1S(
mw. oil (1915) . MiH
stute. 219 Miss. 24’
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Stale v. Finn, 257 Minn. 138,
lil DOS (IIHiO) ; Missouri, State
875 S.W.Jd 84 (Mo.llKM) ;
State v. Dcllnnn, R8 Mont. -107,
00 (1030); Nevada, State wv.
55 Nev. 230, 20 I.2d 1000
Jew Jersey, State v. Kudzin.iw-
".T.le 135, 117 A. 453 (11129) ;
olinn, Stale v. Swink, 220 N.C.
K2d S52 (101S); Ohio, State
, 170 Ohio St. 150. 108 N.K2d
1) ; Oregon, M Or.ltev.stilt.
000) ; I1VniiKylvnnia, Common-
Updcgrove, 113 1’a. 500, 10S
(10(H) : Jtliode Island, Stale v.
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eolina, State v. Tidwell, 100 S.
S.1C. 77S (1015) : Texas. Weneli
23S S.\v.2d 708 (Tex.Cr.App.
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State v. McCauley, 13 S.K2d
n.1017). See 17 A.L.It.3d 1-10
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P.2d 521 (1905); Colorado,
People, 110 Colo. 403, 310 PAM
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Those who place the hurden of establish-
ing sanity on the defendant usually argue
that this accords with the presumption of
vanity. Because there is a presumption, it
is said that the prosecution should not he
put to proving that which normally is not
imposed upon it. But under the federal
rule, the presumption of sanity is still em-
ployed. It is operative until some evidence
is produced which adequately brings into is-
sue the sanity of the defendant. The pre-
sumption then disappears and the mental
capacity of the defendant to commit the
crime becomes an essential element, to he
proved beyond a re"..unable doubt, like any
other."*

It has been said that the burden of ostab
lishing insanity should he placed on the ac-
cused because sanity is not an element of
the offense but a quality of the one who
commits it. Chase v. State, supra, 369 1\2d
at 1003. But this overlooks the important
consideration that once sanity is in issue
it is a fact to he established like any other
ultimate fact essential to culpability. The
United States Supreme Court made this
plain in Davis v. United Slates, 160 U.S.

1020 (1050); Connecticut, Stale v. Jo-
seph. 00 Conn. (137, 115 A. R5 (1021);
Florida, Farrell v. Stale, 101 So.2il 130
(rin.ions) ; Hawaii, Stale v. Moeller,
483 PAM 13(1 (Hawaii 11107) ; Malic,
Stale v. Clckcy, S3 Malm 322. 301 1\2<!
130 (1001); Illiitois. People v. ltiiliiusca,
22 111,21 102. 174 N.KAM S20 (1001);
Indiana, W hitaker v. State, 210 lad. 070,
MS N.K2d 212 (100(1) ; Kansas, State
v. 1Vary, ISO Kan. 213, 80S P.2d 00
(1002) ; Maryland, Jenkins v. State, 238
Md. 451. 2l«I A.2d 010 (1903); Massa-
chusetts, Ccmmcaweallli v. Melleal, 352
Mass. M |, 220 N.KA’d 550 (1907) ; Mieli-
tgan. peiiple v. Eggleston, ISO Mieli. 510,
152 N.W. 911 (1915); Mississippi, Me-
Carrli v. Stale, 249 .Miss. 247. UN SnAM
101  (1002); Nelaaska. 'JImmpsca V.
Slate, 159 Neh. ON5, OS N.W.2.1 207
(1955); North Dakota, State v. liarry,
11 N.D. 428, 92 N.W. Mill (1902); New
Hampshire, State v. Haiti.-It, 48 N.H.
224 (N .IL.IMil); New Mexico, State v.
Hoy. 10 N.M. 9.97. 00 P.2d 010 (192,0).
New York, People v. Kelly, 802 N.Y. 512,
99 N.K.2.1 552 (1051); Oklahoma,

469, 16 S.Ct. 353, 40 L.F.d. 499 (1895),
when it said:

“No man should lie deprived of his life
under the forms of law unless the ju-
rors who try him arc able, upon their
consciences, to say that the evidence be-
fore them, by whomsoever adduced, is
sufficient to show beyond a reasonable
doubt the existence of every fact neces-
sary to constitute the crime charged.”
(Kmphasis supplied.) 160 U.S. at 493,
16 S.Ct. at 360.

Realistically speaking, when sanity is an
issue, it is not only a major clement of
the criminal proof, it may be the central
factual issue r. the case. For that mat-
ter, it may he the only issue. Logically,
sanity is an essential element of a crime
because mens tea is a necessary primary
factor. If insanity exists at the time of
the criminal act, mens rca failjj, thierc is no
jointure of act and intent, and under the
traditional analysis no crime has been com-
milted. As Mr. Justice Frankfurter noted,
dissenting in Ltdand v. Oregon, 343 U.S.
790, 80.1, 72 S.Ct. 1002, 1009, 96 L.Ed. 1302
(1952):

"Even though a person he the immedi-

ate occasion of another’s death, he is not

wiiisrnlmnt v. Slate, 270 P.2d 30(1 (OKIl.
Cr.1051) ; Smith Dakota, State V.
Wmigli, SO S.D. 503, 127 NAV.2.1 420
(1001) ; Tennessee, Jordan v. State, 124
Tenn. SI. 135 SAV. 327 (M il); Utah,
Stntn v. (Ireen, SO Utah 102, 40 P.2d 001
(1035) ; Wisconsin, State v. Kssor, 10
WIh21 507, 115 NAV.2.1 505 (1002) ;
Wyoming, State v. Pressler, 10 Wyo. 214,
02 P. Nod (1007). The District of Colum-
bia also follows this rule: Jones V.
l'aited States, 100 D.S.App.D.C. 111,
2N4 F.2.1 215 (1000). See 17 ALL.H.3-1
110 (MON),

25. Fitts v. I'niled States, 281 F.2d 108
(Iolli Cir. 1900). There the court said:
"When, however, evidence of insanity
is produced, from whatever source, the
presumption of sanity disappears, and
the mental impurity of the accused to
rommit llie crime heroines ait essential
element to lie proved liy competent evi-
dence beyond a reasonable doubt." 284
N2d at 112.
This is the general rule which Is followed
11 approximately one-half or more of the
jurisdictions of the United States.
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a decdand to he forfeited like a tiling in

the medieval law. behind a. muscular

contraction resulting in another’s death

there must he culpability to turn homi-

cide into murder.”

riacing the burden on the prosecution has
substantial advantages. First, it accords
with the presumption of innocence and the
thesis that the accused need not undertake
to prove anything in a criminal case.”8

An additional advantage is that the jury
is not given the confusing task of juggling
two different burdens, each of which car-
ries a different standard. This anomaly
is pointed out by Professor McCormick:

"Thus it seems inconsistent to demand
as to some elements of guilt, such as an
act of killing, that the jury be convinced
beyond a reasonable doubt, and as to oth-
ers, such as duress or capacity to know
right from wrong, the jury may convict
though they have such doubt. Accord-
ingly, the recent trend both in English
and American decisions is to treat these
so-called matters of defense as situations
wherein the accused will usually have
the first burden of producing evidence in
order that the issue be raised and sub-
mitted to the jury, but at the close of the
evidence the jury must be told that if
1 tfiey have a reasonable doubt of the fact
on which the justification is based they
must acquit.” McCormick, Evidence §
321, p. 681 (1951). (Footnote omitted.)
There are also important aspects of con-
stitutional policy to be weighed in the bal-
ance. It has been held unconstitutional to
shift the burden of persuasion on the de-
fense of alibi to the accused. Stump wv.
Bennett, 398 F.2d 111 (8tli Cir. 1968) (en
banc), and cases cited therein. This may
or may not represent some future trend.

26. As a practical matter the accused often
raast undertake to adduce protf of insani-
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but when it comes to shifting burdens,
there is not much difference between proof
that a defendant was physically present,
and not elsewhere, at the commission of a
crime, and that he was “mentally present,”
in the sense that lie was sane.

Lastly, the experience of the federal
courts, in their treatment of the burden of
persuasion, is of value. The federal courts
have worked under the rule of Davis v.
United States, supra, since 1S95, and have
not found it a handicap in effecting crim-
inal justice. In my view, when sanity is
in issue, the burden of persuasion should
be upon the prosecution to establish the
sanity of the accused beyond a reasonable
doubt.

(n fairness, to avoid surprise, tlie prose-
cution should be entitled to notice that it
must adduce evidence of the defendant's
sanity. Because the mental status of an ac-
cused, in terms of sanity, is usually not in
issue in a criminal prosecution, it would be
an unfair | irden to require the state in-
variably to guess at whether this issue
might be raised at trial, and possibly to pre-
pare on this issue, only to have it not raised
at all. Nor is it fair for defendants to
wait in ambush until trial to inject the
sanity issue as a surprise tactic.

Therefore, if we w re to alter our in-
sanity rules, we should also change our
procedural rules to require that at the time
of plea, or within a certain number of days
thereafter, one intending to raise the issue
of insanity at his trial must specially plead
that he was insane at the time he com-
mitted the act charged.

For the reasons given | would reverse
and remand for a new trial.

ly if In- is to previel in crrntiiik a reii-
esmiabli- doubt on the whole evidence.
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THE HUPREME COURT OF THE STATE OF ALASKA
ORDER NO. 136

Amending Criminal Rules
6 and 18

In order to carry out the provisions of Chapter 126 SLA
1971, effective September 2, 1971, and t]ie decision of the Supreme
Court of Alaska in Alvarado v. State of Alaska, Op. No. 704,

July 6, 1971, within the framework of the judicial s/sten’s budget
for the fTiscal year 1971-1972, we hereby promulgate the following
temporary order concerning venue of civil and criminal cases, and
designating the sites for the convening of grand juries.

IT 1S ORDERED:

A . Thelocation where grand juries shall be convened:

In order to investigate crimes 1iIn the various election districts
throughout Alaska, the grand jury shall be convened at the place

as set fTorth herein. The presiding superior court judge of the
judicial district which encompasses the appropriate election district
shall convene the grand jury in conformity with the”applicable
statutes and rules of criminal procedure.

In regard to offenses committed in the various election
districts (as set forth in official 1965 reapportionment map) grand
juries shall be convenedat the following locations:

As to offensescommitted in election districtsl,2

or 3, the grand jJ” "y shall be convened at Ketchikan

or Sitka, Alaska.

As to offenses committed in election districts 4 or 5,
the grand jury shall be convened at Juneau, Alaska.

As to offenses committed in election districts 7 and.
8, the grand jury shall be convened at Anchorage, Alaska.

As to offensescommitted in election districtsé,9,
10 or 31, the grand jury shall be convened at Kcna.i
or Kodiak, A3aska.

As to offenses committed 1iIn election districts 31, 12,
or 33, tiie grand jury shall be convened at Kodiak, Alaska.



As to offenses committed

18 or 19,
Alaska.

As to offenses committed

grand jury shall

B. . Criminal Cases,

criminalcases shall take place in

the grand, jury shall

be convened at Fairbanks,

Place of Trial;

in election districts 14,
be convened at Nome,

15, 17,

in election district 16, the

Alaska.
The trial of all

the election district where the

crime was committed subject to the convenience of the parties and

witnesses and the change of venue
The place of the trial shall
the appropriate election district
are fTacilities available to house

In order to provide the

ing theappropriate facilities the

district court judge of the judicial
Administrative Director’s office to

appropriate facilities and to report

contain a specific recomrner. tion

trial at the place where the crime was committed,
contain a recommendation as to alternate places of trial.

ence should be given to those urbar.

facilities which are

committed.

provisions of AS 22.10.040.

be the nearest urban center within

of the alleged crime where there
the court and jury.

court with information concern-
presiding superior or presiding
district shall request, the
investigate the availability of
in writing. This report shall
as to the feasibility of holding
and shall also
Prefer-

centers having appropriate

located nearest the place where the crime was

This report of the Administrative Director®s office shall

become a permanent part of the record.

C. Civil Cases;,

cases except as hereinafter provided shall

district where the cause of action arose or the district;

Place of Trial;

The trialof all civil,

take placein the judicial

where the

defendant was personally served with preference being given to ohe

nearest urban center where the
sessions of the superior court
29 or where the district court

district court as set. forth in

superior court conducts regular
as sot forth in Administrative Rule
holds regular sessions of the

Administrative Rule 32.



(1 The trial of all actions iIn ejectment or for
recovery of the possession of, quieting title to, for the partition
of, or the enforcement of liens upon, real property shall commence
in the judicial district in which the real propery, or any part of
it affected by the action, 1is situated.

(@) Failure to make timely objection to improper
venue waives the requirements of this rule.

(3 Nothing in this order shall be construed to
affect the trial of civil cases within the jurisdiction of the
magistrate court.

D. Selection of Grand and Petit Jurors: The jurors
selected for service on a grand or petit jury shall have the qualifi-
cations set forth by lav; and shall be drawn and selected in conformity
with existing statutes and rules with the following additional
provisions:

(O grand jury - jurors who serve on the* grand jury
shall be selectedifrom a Fifty-mile radius of the designated place
of meeting of the grand jury as set forth in Part A of this order.

(@ petit jury - jurors to serve on the petit jury
shall be selected from a radius of fifty miles of the urban center
designated as the site of the criminal or civil, trial as set forth
in Parts B and C of this order.

E. This order shall supercede all other rules of the
court which may be in conflict with the procedure announced herein.

DATED: August 27 ,1971.

/'s/ Crorcje p. Boney
Chief Justice

/'s/ _Jay A. PabincxwR.z
Associat@ 3usli ccl

/s/ Roger C . Connor
Assoc.i ato 3usi iee

/s/ Bober 1 C. Fhwin
i Miiii -i ilimdliii ' iLid



SSABLISIa.

“ 7 AN ACT " m

Relating to the place of trlalj and ohanglng Rule 16, Rules of"...

Criminal Procedure., . L. . 4r

C2 fTENACTED BY THE LEGISLATURE OF THE 57ATE OF ALASKAi
« Section 1. AS 22.10.030 In amended to read:

Soc. 22.10.030. WHERE ACTIONS ARC TO BE BROUGHT.
(@) All actions In ejectment or for the recovery of the
pour,osyVon Of, rjuieting title to, for the partition of,
or the enforcement of liens upon, real property shall he
commencin the superior court in the Judicial district

- in which the real property, or ony part of it affected by

.... the action, io aituateU,

(h) If, In a civil action other than one opocified
In (@) of thin section, n defendant can be personally

district or in the Judicial district in which the claim
. arose.

(c) All prosecutions for crimes and offenses ahull
.1 bo commenced in the Judicial dietrict in which the crime
or offence wen committed.

lierv'd witnln n Judicial dintrlct of the state, the action
Qi*hinut that defendant r.hnll bo commenced In that Judicial,

(d) Subjeot to ouoe A0 of this chapter, u trial and

any precadent or antecedent honringo in an action shall
Uo condujtud in on election diotrict within t*? Judicial

diatrict at a locution which would boat servo thn conveni-

g\ ¢ ence of the portico and witneooeo.

(e) Aotlono in cases not covurod by thlo oeotlon
. may bo commenced in any Judicial dlotrlot of the otato.

vi (F) “Failure. to make timely objootion.to improper

>

Chapter 126

venue waives the requirements of this section.

* Sec. 2. In sec. 1 of this Act, AS 22.10.020(d) has the
effect of changing Rule Id, Rules of Criminal Procedure, by
requiring criminal prosecutions to be had not only in the
Judicial district in which the crime or offense was committed,
but in the election district within that Judicial district at
a location convenient to the parties and witnesses.

* Sec. 3. It is the Intent of this Act to make the adminis
tratlon of Justice more accessible to the people of rural
areas of the state. In conjunction with the amendments in
thia Act, it io the legislative intent that AS 22.10.17°0, pro-
viding for the temporary assignment of superior court Judges
anywhere In the state, bo fully implemented.

2

Permitted to become law without signature! June A, 1971
Actual effective dote: September 2, 1971
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CHIEF JUSTICE Ntatc of JM asha 941 FOURTH AVENUE

GEORGE F. BONEY ANCHORAGE, ALASKA
February 16, 1972 99501

ASSOCIATE JUSTICES
JOHN H. DIMOND
JAY A. RABINOWITZ
ROGER G. CONNOR
ROBERT C. ERWIN

Honorable Robert Ziegler, Sr.
Alaska State Senate
Juneau, Alaska 99801

Honorable William J. Moran
Alaska House of Representatives
Juneau, Alaska 99801

Gentlemen:

I am enclosing descriptions for the judicial districts
and a map showing how they would look. These descriptions have
the advantage of simplicity of location and would permit the
state the economic benefits which flow from the fact that the
judicial districts and transportation routes are aligned.

The court is iIn favor of such alignment, but wants
the description clearly understandable to all. I am asking all
presiding superior and district court judges to comment directly
to you with a cross-copy to me.

Sincerely yours,

Associate Justice

RCE:kF

CC: Mr. Herb Soli Honorable William H,, Sanders
Honorable John H. Dimond Honorable James M. Fitzgerald
Honorable George F. Boney Honorable Warren Wm. Taylor
Honorable Jay A. Rabinowitz Honorable Bruce Monroe
Honorable Roger G. Connor Honorable Maurice Kelliher

Honoragle Robert Boochever Honorable Paul B. Jones
Honorable Thomas B. Stewart Honorable Hugh H. Connelly



FIRST JUDICIAL DISTRICT

The First Judicial District shall include
that portion of Alaska east of the official
boundary between Alaska and Canada running on
a line from the Arctic Ocean to the Gulf of
Ala~ _ka.

SECOND JUDICIAL DISTRICT

The Second Judicial District shall include
that portion of Alaska enclosed by starting
from a point commencing at 70° N. Latitude
and 164° W. Longitude; thence east along 70°
N. Latitude to 70° North Latitude and 156°
W. Longitude; thence south along 156° W.
Longitude to that point where it meets the
Arctic Circle; thrnce west along the Arctic
Circle to 160° W. Longitude; thence south
along 160° W. Longitude to 63° N. Latitude;
thence west along 63° to the Bering Sea, to
include all islands of Alaska offshore from
such land mass.

THIRD JUDICIAL DISTRICT

The Third Judicial District shall include
that portion of Alaska south of 63° N. Latitude,
except for the area set forth in the First
Judicial District.

FOURTH JUDICIAL DISTRICT

The Fourth Judicial District shall include
that portion of Alaska north of 63° N. Latitude
except for the area set forth iIn the Second
Judicial District.
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LEGISLATIVE AFFAIRS AGENCY
January 17, 1972

MEMORANDUWM

TO > Rep. William J. Moran, Chairman
House Judiciary Committee

PROM : Arthur H. Petersor™Revisor of Statutes

SUBJECT: Reapportionment and redistricting

This is a brief reply to your question, "What can the legisla-
ture do about reapportionment and redistricting?” It is based
on a quick review of our constitution and statutes but not on

extensive research into the case law and analytical commentary
of authorities.

As you know, the Alaska Constitution®s art. VI deal3 with this
subject (referring to the districts set out in art. XIV) and
does not specify a legislative role; nor do the statutes speci-
fy a role for the legislature iIn the redistricting process.
Three types of action appear open: (1) amend the statutes,

(2) amend the constitution, (3) seek judicial redress. In the
comments below, distinction is to be made between action which
could be taken with regard to the recent redistricting procla-
mation of the governor and that which could be taken in antici-
pat on of the next decennial redistricting.

(1) AS 15 could be amended by adding guidelines for the reap-
portionment board"s activities and recommendations, sup-
plementing basic requirements stated iIn art. VI, sec. 6
of the Alaska Constitution and by the courts. IT there
is concern about the recent proclamation®s early termina-
tion of some Senate terms, a statute prohibiting that
would probably be constitutional and appropriate. Legis-
lative control of the budget is, of course, one means of
affecting the composition of the reapportionment board.
One thing that could not be done is the enactment of a
(valid) statute nullifying the recent proclamation; if
the proclamation was Issued in accordance with the con-
stitution, such a statute would be invalid.

(2) The two statutory possibilities mentioned above could be
used in the constitution instead. In addition, the con-
stitution could state differently or more specifically



Rep. William J. Moran - 2. Jan. 17, 1972

the composition of the reapportionment board (such as by
requiring bipartisan or multi-partisan representation on
the board). Or an amendment could change the method of
selection of the board, perhaps to require legislative
confirmation or legislative naming of certain members or
the naming of some members by a person or body other than
either the governor or the legislature such as the chief
justice or the central committee of each major political
party. Or the reapportionment board could be given more
than a mere advisory role, which would strengthen the
legislative voice 1T the method of selecting board members
is changed. And art. VI could and should be substantially
amended to reflect court decisions handed down since our
constitution became effective; i.e., the periodic redis-
tricting of the Senate districts should be specified,

with appropriate tailoring of various provisions in that
article. In making any changes in the constitution, the
legislature would, of course, want to avoid assuming too
dominant a role because of the inherent conflict of interests
involved.

(3 It would seem that the only way to change the recent procla-
mation would be through court action. Art. VI, sec. 11 of
the Alaska Constitution provides for legal action iIn the
superior court "to compel the governor, by mandamus or
otherwise, to perform his reapportionrnent duties or to
correct any error iIn redistricting or reapportionrnent."

This approach is available to "any qualified voter.” Pos-
sible grounds for such an action would be the composition
of the reapportionrnent board, the particular districts
established (If they are felt to be in violation of judi-
cial decisions or the standards set out Ln the Alaska Con-
stitution), the early termination of some Senate terms
(there being some question as to whether the governor can
legally terminate constitutionally established terms), the
failure to treat all Senate terms alike (with regard to
early termination) and all present multi-member districts
alike (there being some question as to whether the equal
protection guarantees of the Alaska and United States
Constitutions have been satisfied). Needless to say, this
brief statement of possible grounds for questioning the
proclamation should not be interpreted as an assurance of
the success of the court action. A challenge on the sole
ground of the board"s composition at this late date seems
likely to fall through application of the doctrine of laches
or the art. VI, sec. 11 time limits. At any rate an action
to "compel correction of any error in redistricting or reap-
portionment"” must be brought within 30 days following the
proclamation, i.e., by January 29 (or rather January 28,
since the 29th i1s a Saturday).

AHP :hg



"PLEASE NOTE**

THE ORGINAL FILE CONTAINS AN OVERSIZED DOCUMENT THAT
IS UNSUITABLE FOR FILMING. PLEASE REFER TO THE ALASKA
STATE ARCHIVES TO VIEW THE ORIGINAL.



THE SUPREME COURT OF THE STATE OF ALASKA

ORDER NO.

ESTABLISHING RECORDING DISTRICTS

FOR THE STATE OF ALASKA

Effective Date:



PREFACE

(1 Under the provisions of AS 22.05.160 -

The supreme court is empowered
to establish, modify or discontinue
recording districts or precincts; to
prescribe the records to be maintained
and the instruments to be recorded and
the accounting for recording fees; to
engage and compensate recorders, deputy
recorders and clerks, to require district
judges to act as recorders where, and
to the extent, necessary; to prescribe
recording fees and to do all things
necessary to maintain the recording
system established under the laws of
this state.

() Pursuant to the above statutory authority,
supreme court established recording districts and places of
recording within each district by Order No. 12, dated April 25,
1960. That order was revised on December 1, 1964, and later
was amended on June 16, 1967, August 15, 1967, October 16, 1969,

and September 11, 1970.

the

(©)) Order No. 12, as revised and amended, contains

the geographical descriptions of each recording district. In
addition, the supreme court adopted as the official maps describ-
ing the boundaries of each recording district the maps iIn a set
entitled: "Alaska Recording District Portfolio, Dated September 1,

1964, as prfepared by Tryck, Nyman & Hayes, Consulting Engineers,



Anchorage, Alaska. This set of maps consisting of approximately
153 sheets is available for inspection in the office of each

recorder.

(@ Order No. 12, as revised and amended, establishes
36 separate recording districts iIn Alaska. This Order No.
reduces that number to three recording districts for the entire
state, with one place of recording and filing in each of the

three districts.

(B) This action has been taken, giving consideration -

(@ to the necessity of securing better means
and fTacilities to preserve documents and iInstruments permitted
or required by law to be recorded or filed, from damage, loss,
deterioration, or destruction by reason of time, Tfire and other
elements, and other Tfactors;

(b) to the existence of modern technological
facilities for microfilming instruments or documents, with
provision for immediate retrieval so that copies can be obtained
quickly and at modest cost;

(© to the existence of modern means of trans-
portation and communication;

(d to the reduction in cost to the public that

will result from this action.



®) Attached to this order is a map of Alaska
showing the boundaries of the recording districts established

by this order.



THE SUPREME COURT OF THE STATE OF ALASKA

ORDER NO.

IT 1S ORDERED:

@ There are established in the state of Alaska

3 recording districts, with places of recording, as TfTollows

(@ Juneau Recording District.

The Juneau Recording District
shall include that portion of
Alaska south of the line of 60
degrees north latitude, and west
of the meridian of 128 degrees
west longitude to the meridian
of 140 degrees west longitude.

Place of Recording: Juneau, Alaska.

(b) Anchorage Recording District.

The Anchorage Recording District
shall i1nclude that portion of
Alaska south of the line of 64
degrees north latitude, and west
of the meridian of 140 degrees
west longitude, and cast of the
meridian of 172 degrees east
longitude.

Place of Recording: Anchorage, Alaska.



(© Fairbanks Recording District.

The Fairbanks Recording District
shall include that portion of
Alaska north of the line of 64
degrees north latitude, and west
of the meridian of 140 degrees
west longitude.

Place of Recording: Fairbanks, Alaska.

(@ Alldistricts adjacent to tidal waters shall
extend three nautical miles seaward of mean lower, low water

or headlands.

(@) The Filing and recording of all documents or
instruments required or permitted by lawto be filed or recorded
within a particular recording district shall be filed or recorded
by recorders designated by the supreme court for each recording
district. Such filing and recording shall be done iIn accordance
with law, and with iInstructions of this court or the Administra-

tive Director of Courts.

@ IT there is reasonable uncertainty because of a
boundary line separating recording districts whether a filing
or recording should take place in one district or another, such
filing or recording may be made in more than one recording

district.



(B) The degrees and lines of longitude and latitude
referred to iIn this order are as shown on the attached map of
Alaska, entitled "Alaska Recording Districts - Boundaries™.
Copies of the larger editions of this map, which show more
detail, may be obtained at a cost of $ each from the
following places:

(Here name appropriate places, such
as the Administrative Director of
Courts, the Clerk of the Supreme

Court, the offices of the recorders,
clerks of other courts, etc.)

(®) This order shall be effective on ,

and shall govern all fTilings and recordings commencing on that

date.

() The recording districts established by Supreme
Court Order No. 12, as revised and amended, are abolished on
the effective date of this order. All records, Ffiles and books
relating to such original recording districts shall be trans-
ferred to the appropriate recording districts established by
this order, in accordance with instructions from the Administrative
Director of Courts. The effectiveness of filings and recordings
made In accordance with Order No. 12 as revised and amended,
prior to the effective date of this order, shall not be affected

by this order.
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§ 22.05.150 Judiciary § 22.05.160

(b) No salary warrant may be issued to a justice of the supreme court
until he has filed with the state officer designated to issue salary
warrants an affidavit that no matter referred to the justice for opinion
or decision has been uncompleted or undecided by him for a period of
more than six months. (§ 14 ch 50 SLA 1959; am § 4 ch 115 SLA 1965;
am §82ch 83 SLA 1967; am § 1ch 101 SLA 1969; am § 1ch 193 SLA 1970)

Effect of amendments. — The 1965
amendment increased the compensation of
the chief justice Lorn $23,500 to $25,500
and of each associate justice from $22,500
to $24,500 in the first sentence of
subsection (a).

The 1967 amendment, effective July 1,
1967, substituted “$27,000" for “$25,500”
and “$2C,000” for “$24,500" in the first
sen'.cncc of subsection (a).

The 1969 amendment, effective July 186,

and 1$28J000” for “$26,000” in the first
sentence of subsection (a).

The 1970 amendment, effective July 16,
1970, rewrote the first sentence in
subsection (a).

Legislative committee report. — For
report on ch. 83, SLA 1967 (HB 141), see
1967 House Journal, pp. 339-340.

Am. Jur. and CJ.S. references. — 30A
Am. Jur., Judges, 88§ 25 to 30.

48 CJ.S. Judges §834 t039.

1969, substituted “$30,000” for “$27,000”

Sec. 22.05.150. Administrativedirector. The chief justice of the
supreme court shall, with the approval of the supreme court, appoint an
administrative director to serve at the pleasure of the supreme court
and to supervise the administrative operations of the judicial system. (8§
15c¢h 50 SLA 1959; am §31 ch 32 SLA 1971)

Effect of amendment. — The 1971 Legislativecommittee report. —For.
amendment substituted "supreme court” report on ch.32, SLA 1971 (HB 1l1lam),
for "chief justice” following “at the see 1971 House Journal, p. 138.
pleasure of the.”

Sec. 22.05.160. Recording districts. Thesupreme court is
empowered to establish, modify or discontinue recording districts or
precincts; to prescribe the records to be maintained and the instruments
to be recorded and the accounting for recording fees; to engage and
compensate recorders, deputy recorders and clerks, to require district
judges to act as recorders where, and to the extent, necessary; to
prescribe recording fees and to do all things necessary to maintain the
recording system established under thc laws of this state. (5 26(3) ch 181
SLA 1959; am § 3ch 24 SLA 1966)

Effect of amendment. — The 1966
amendment substituted “district judges"
for “magistrates.”

Chapter 10. Tire Superior Court.

Section Section

10. Establishment of superior court 90. Qualifications ofjudges

20. Jurisdiction 100. Vacancies

80. Where actions are to be brought 110. Oath of office

40. Change of venue 120. Number ofjudges

60. General powers and sessions 130. Appointment and duties of presiding
m60. Effect of adjournment judges

70. Seal of court 140. Chief justice may assign superior

80. Process courtjudges



§ 22.10.010 Alaska Statutes § 22.10.020

Section Section
150. Approval or rejection 180. Restrictions
160. [Repealed] 190. Compensation

170. Impeachment

See. 22.10.010. Establishment of superior court. There shall be one
superior court for the state. The court shall consist of four districts
bounded as follows:

First District: the area within election districts numbered one to
six both inclusive, as said districts are described in art. X1V of the
state constitution on March 19,1959;

Second District: the area within election districts numbered 21 to
24, both inclusive, as said districts are described in art. XIV of the
state constitution on March 19,1959;

Third District: the area within election districts numbered seven to
15, both inclusive, as said districts are described in art. XIV of the
state constitution on March 19,1959; and

Fourth District: the area within election districts numbered 16 to
20, both inclusive, as said districts are described in art. XIV of the
state constitution on March 19,1959. (jj 16 ch 50 SLA 1959)

Am. Jur. and CJ.S. references. — 14 21 CJ.S. Courts 88 130. 137, 147 to 163;
Am. Jur., Courts, § letseq. 48 CJ.S. Judges 8§ 1210 28.

Sec. 22.10.020. Jurisdiction, (a) The superior court is the trial court
ofgeneral jurisdiction, with original jurisdiction in all civil and criminal
matters, including but not limited to probate and guardianship of
minors and incompetents. The jurisdiction of the superior court extends
over the whole of the state. The superior court and its judges may issue
injunctions, writs of review, mandamus, prohibition, habeas corpus and
all other writs necessary or proper to the complete exercise of its
jurisdiction. A writ of habeas corpus may be made returnable before
any judge of the superior court. The superior court has jurisdiction in
all matters appealed to it from a subordinate court, or administrative
agency when appeal is provided by law. Appeals are a matter of right,
but. no appeal from a subordinate court may be taken by the defendant
in a criminal case after a plea of guilty, except on the ground that the
sentence was excessive, as further provided by this section. No appeal
may be taken by the state, except to test the sufficiency of an
indictment or :nformation. An appeal to the superior court may be
taken on the ground that a sentence of imprisonment of 180 days or
more was excessive and the superior court in the exercise of this
jurisdiction has the power to modify the sentence appealed from
upward or downward. The hearings on appeal from a final order or
judgment of a subordinate court or administrative agency shall be on
the record unless the superior court, in its discretion, grants a trial do
novo, in whole or in part.

(b) In case of an actual controversy within the state, the superior
court, upon the filing of an appropriate pleading, may declare the rights



February 9, 1972

MEMORANDUM

TO: Chief Justice Boney
Justice Rabinowitz
Justice Connor
Justice Erwin
Justice Boochever

INFO: Robert N. Reeves, Administrative Director
Josephine M. McPhetres, Clerk

FROM: Justice Dimond (Retired)

SUBJECT: Recording Districts

(O I presume that the recording districts established
by Supreme Court Order No. 12 originated from the old recording
districts of territorial days established under the authority of
section 18-1-1, ACLA 1949.

(@ The territorial recording districts were geared
to judicial divisions, and after statehood, to judicial districts.
Thus, each judicial district had within its boundaries a number
of complete recording districts.

But later changes evolved. The Noatak-Kobuk
Recording District, with place of recording at Kotzebue, which
is within the Second Judicial District, was consolidated with
the Fairbanks Recording District iIn the Fourth Judicial District.
And later the Wade-Hampton Recording District, also located in
the Second Judicial District, was consolidated with the Bethel
Recording District, which is in the Fourth Judicial District.

(@) Under state law there is no necessary relation-
ship between the location of a judicial district and a recording
district. In 1959 four judicial districts were established, and
they were described in accordance with the 24 election districts
established by article X1V of the state constitution. See
AS 22.10.010. For your information 1 enclose a map of the
election districts as they existed at the time of statehood, and
from this and AS 22.10.010 you can find the boundaries of the
existing judicial districts. This, however, is subject to change



Subject: Recording Districts
February 9, 1972
Page 2

by the legislature. For example, the Governor has had introduced
this year Senate Bill No. 295 which would change to some extent
the boundaries of the judicial districts. A copy of that bill

is enclosed.

The power to establish recording districts 1is
contained in a different section of the law, i.e., AS 22.05.160.
This statute, which confers upon the supreme court the power to
establish recording districts, says nothing as to the necessity
of those districts being related to judicial districts. For
that matter, |1 suppose, the entire state could be made one
recording district.

(4 Also, there is no necessary relationship between
election districts and recording districts. By the power of
reapportionment, the Governor can change the size and area of
election districts under article VI, section 6 of the constitu-
tion. There is nothing in the constitution relating to recording
districts, and as 1 have noted, the legislature, by AS 22.05.160,
has given the authority to the supreme court to establish record-
ing districts.

(B) There are presently 36 recording districts 1in
Alaska. I believe that the public convenience and necessity
would be better served by a much lesser number. This may not
have been true iIn the early territorial days before the advent
of modern means of communication and transportation. But with
technological progress, such as efficient and speedy air travel,
computers, and microfilm, it seems to me that the time has come
to greatly reduce the number of recording districts.

®) I believe there is ample justification for this
action at this time, or iIn the near future. The multitude of
documents that are required by law to be filed or recorded in
designated recording districts are not, in many occasions, secure.
(A Lrief description of many of the documents required to be
filed or recorded is contained in the Magistrates®™ Handbook at
pages 280-290.) These documents are subject to damage or loss
by fire or other elements, or simply by reason of fading by the
passage of time, or by inadequate storage facilities, or by the
inefficient keeping of the records by magistrate-recorders. To
remedy this in each recording district by the construction of
proper, Tfireproof facilities, and the installation of microfilm
facilities or other efficient copying equipment, would involve
a prohibitive cost, which would not bear any reasonable relation
to the convenience of the public. Furthermore, in some areas it
may be i1mpossible to find magistrates to act as recorders who
will be able to perform all of the recording functions efficiently
ar.d effectively.
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a I believe this situation can be remedied by
establishing three large recording districts with a place of
recording for each district in a city which will allow for
the iInstallation of adequate, modern facilities, such as
microfilm equipment, fireproof storage, training new personnel,
etc. In order to give you my present thoughts on this matter,
I have prepared the enclosed form of order, where 1 suggest
three recording districts, with places of recording, and of
filing, at Juneau, Anchorage and Fairbanks. (As to the necessity
of filing instruments, as distinguished from recording them,
see the Uniform Commercial Code, AS 45.05.768.)

® I thought that perhaps the most simple method of
describing the boundaries of these districts would be by degrees
of meridians and lines of degrees of latitude, which will appear
on any official map of Alaska. This does away with the very
complex geographical descriptions contained in Order No. 12,
and the 153 maps of existing recording districts in the official
recording district portfolio, dated September 1, 1964, as pre-
pared by Tryck, Nyman & Hayes, Consulting Engineers, of Anchorage.
These maps, by the way, are cumbersome because of their bulk,
and because segments of certain recording districts are contained
on a number of different sheets which are not filed In sequence.
I think by using the degrees and lines of longitude and latitude,
geographical descriptions would be unnecessary.

(@ The areas 1 have suggested are, of course, tenta-

tive. They, can be modified, using the same system. For example,
the degrees of longitude (or meridians) on the existing official
recording district map go by "fours™. I presume the degrees in

between could be scaled by a cartographer or engineer and placed
on a map of Alaska to show the boundaries of the recording
districts. Also, there may be alternative methods of describing
the boundaries without getting into complex geographical descrip-
tions such as in Order No. 12. Possibly boundaries could e
described by lines on the map going from one city or village or
obvious landmark to another.

o) Whatever method is adopted, 1 would suggest that
you enlist the assistance of a trained cartographer or engineer
before deciding on the final boundaries, in order to make certain
that they are described accurately and represent what you intend
to accomplish.
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(11) One beneficial effect, among others, that this
new arrangement would have, would be to free magistrates and
district judges from time consuming recording functions so that
they could devote more of their time to their primary function
of performing their judicial duties of administering justice 1in
the courts.

(12) Using the longitude-latitude concept, there are
a large number of variations that can be made. For example:

(@ A recording center could be established at
Nome, if thought desirable, by taking a portion of what 1 have
suggested now be included in the Anchorage and Fairbanks districts
and calling it the Nome Recording District.

M Similarly, a recording center could be
established at Ketchikan by using an appropriate degree-line of
latitude dividing Southeast Alaska into a Juneau Recording
District and a Ketchikan Recording District.

© IT It is considered advisable by the legis-
lature, this same method of defining boundaries could be used to
define the boundaries of judicial districts, instead of attempting
to define those boundaries by election districts - the latter
being subject to change by the Governor under the constitution.
However, the considerations which might govern the legislature
in creating judicial districts may not necessarily be the same
as those which would influence the supreme court in creating
recording districts. The latter may vary from time to time with
shifts in population and air routes, highways, etc. And whether
the legislature would wish to align judicial districts with certain
recording districts as defined by the supreme court, is a question
I cannot answer.

(13) Order No. 12 has been revised and amended so many
times, 1 would suggest that if you choose to adopt this new
approach, a new order number be used.

(@F)) IT this suggested approach to the problem is not
adopted, and Order No. 12 1is retained, then it ought to be revised
again (and the maps would have to be revised also) to show the
consolidation of the Noatak-Kobuk district with the Fairbanks
district, and the Wade-Hampton district with the Bethel district,
and other changes that have been made.
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(15) For your convenience, | am attaching copies of
the existing recording district maps, upon which I have out-
lined with red ink the boundaries of the recording districts
I suggest be created.

(16) IT new recording districts are established, |
would also suggest that the order be printed on letter size
paper, with a title cover, and bound in the manner of binding
briefs. Also, there probably should be included with the order,
at the end, a map showing the boundaries of the recording
districts.

an I trust that you will not feel I am intruding in
any way 1in the function committed to the supreme court by the
legislature. The reason 1 have done what 1 have is that 1 have
been interested in this type of project for quite some time,
but did r.ot have the time until now to do anything about it. Ir
I can be of further assistance, 1 shall be happy to help out in
any way 1 can.

(18) On February 7 1 had occasion to call Justice Erwin
in Anchorage and 1 spoke to him about what 1 was doing. He
suggested that 1 send copies of this memo and the attachments
to Senator Ziegler and Representative Moran, which 1 am doing.

IT I can be of any assistance to either of these gentlemen and
their respective committees, 1 shall be most happy to do whatever
I can to heir them. They can reach me by calling me at home:
364-3325, and 1 can be available at their convenience.

cc: Senator Ziegler
,/1Cepresentatfve Moran



JUDICIARY COMMITTEE
Pouch V
Jon«au, Alaska 99801

January 24, 1972

Tha Honorable George F. floney

Chief Justice of the Supreme
Court of Alaska

941 Fourth Avenue

Anchorage, Alaska 99501

Re: HB 350 - Creating Fifth Judicial District
Dear Mr. Chief Justicei

The above-named bill was introduced in the First Session of the
Seventh State Legislature by Representatives Hohman and Moore.

It would create a fifth judicial district with headquarters in
Bethel. While I can understand that the administration of justiae
in rural Alaska might be facilitated by the enactment of HB 350,
or a similar proposal, this committee has had no recommendation

for such action from the Judicial Council, nor was such action
recommended in your State of the Judiciary message to the Joint
Session on January 20. (I noted, of course, that you did comment

on the subject of "bush™ justice, and made recommendations with
respect to both judicial officers and facilities for rural Alaska.)

The House Judiciary Committee is also developing legislation to
correct the problem created by the fact that, whereas venue was
placed in the several election dlstrlots pursuant to Ch. 126,
SLA 1971, the geographical limits of soma of such distriots have
been ahanged pursuant to Governor Egan's Proclamation of Reappor-
tionment and Redistricting, dated December 30, 1971. Not all

such changes will make a difference tor judicial purposes but the
change in the former Election District Eight (Anchorage), if no
other, will require legislative action at this session. (Legis-

lation incidentally, whlah we hope to draw without prejudice to
any judicial review of tha validity of tha proclamation.)

At various times during the last session, and again during this
session, mention has been made of problems, administrative and
otherwise, which are aansed by the fact that air routes and other
considerations are not always compatible with the allocation of
areas to each of the Second and Fourth Judicial Districts. |
understand, also, that the further division of these judicial
districts into election districts, while probably serving the
political purpose, do not serve equally well the Judicial purpose.
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The House Judiciary Committee requests that the Judicial Council
give consideration to a study oft

1. The present organisation of the several Judicial
districts with respect to the appropriateness of
their boundaries/ and

2. The appropriateness of tAe election district as
the geographical consideration determining venue
within a judicial district.

Section 1, Article 1V, of the Alaska Constitution provides that
judicial districts shall be established "by law,” i.e., by action
of the Legislature. |If memory serves me, the State act establish-
ing the four judicial districts followed the boundaries of the
Judicial divisions as they were established in earlier times by
act of Congress and as they had become traditional to Alaska. The
very significant changra* which have since occurred mandate our
reviewing the appropriateness of these districts.

Although we may anticipate that reapportionrnent and redistricting
will only follow each decennial census, the fact la, as mentioned,
that the delineation of such districts pursuant to the "one man,
one vote™ rule, or any other rule concerned with insuring reason-
ably equal representation of our altlaens in the legislative
process, may not only not serve tAe judicial purpose, but may tend
to defeat that purpose. This committee requests, therefore, that
you consider whether it would be more appropriate to provide another
method for delineating the local areas for the purpose of establish-
ing venue.

The committee understands that the study requested may not be com-
pleted in time for legislative action at this session of the

Legislature. The urgency of dealing with the current problem of
redistricting, as it affects venue, requires that action not abide
the completion of this study. The committee will maintain close

contact with your office in formulating the interim solution.

Sincerely yours,

Hilllam J. Moran
Chairman
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