


JUDICIARY COMMITTEE REPORT 
ON

CS FOR SENATE BILL NO. 269

This bill seeks to clarify the law regarding the simplified 
distribution of 3mall estates. By inserting the words ”in 
Alaska” , it becomes clear that in determining what statutory 
procedure to follow as to a decedent'3 estate, only the 
value of the estate within Alaska *s to be considered. Thus, 
it is unnecessary to have an ancillary probate proceeding In 
Alaska when a person with an estate under $2,000 in Alaska 
dies with a larger estate elsewhere. The original bill 
ap|, .led this language only to real property; the committee 
substitute adds personal property.

Barry W. Jackson, Chairman



?/
ALASKA CARRIERS ASSOCIATION, INC. 

327 Barrow Street  
Anchorage, Alaska 99501

April 14, 1970

TO: HONORABLE BARRY JACKSON, CHAIRMAN, HOUSE JUDICIARY COMMITTEE
MEMBERS, HOUSE JUDICIARY COMMITTEE

FROM: EDWARD R. SANDERS, MANAGING DIRECTOR, ALASKA CARRIERS ASSOCIATION

CSSB 271 has probably been given c lo se r  and more searching attention than 
most other b i l l s  before the le g is la tu re .  The work being done on i t  by your 
committee at th is  time is  an example. This attention has caused very 
material improvements and changes to be made in the b i l l  as o r ig in a l ly  sub­
mitted by the Governor.

Recent consu ltation  with addit ional people, Including some attorneys 
p rac t ic in g  transportation  law and other groups heavily  affected by surface  
transportation  a c t iv i t y ,  has convinced my A s so c ia t io n 's  governing body that  
th i s  b i l l  is now in excellent condition for passage -  except for the 
fo llow ing changes, which should d e f in ite ly  be incorporated. Making these 
changes in a Judic iary  Committee subst itu te  would probably be the most 
expeditious way of handling them. The suggested changes are as follows:

Line I I ,  Page.I, change "AS08.I8" to  "Section 420(12)

Line 16, Pago I, s t r ik e  the underlined matter and remove the brackets from 
"The"

Line 20, Page I, a fte r  "and" s t r ik e  the -emainder of that line and insert  
"every exempt ca rr ie r  except as provided in Section 20(4) to i I l e "

Line 22, Page 4, s t r ik e  a l l  language and insert "c a r r ie r ,  private  ca rr ie r  
and exempt ca rr ie r  as described in Section 20(4) including those operating  
motor veh ic le s"

Line 27, Page 4, add a fte r  " c a r r ie r s "  the words "and exempt ca rr ie rs  as 
described in Section 20(4)"

Insert before Line 17, Page 12 the following:

(12) "Construction contractor" means a contractor licensed by the State of 
Alaska to and act ive ly  engaged in the work of constructing, repair ing or  
removing any kind of private or publ i c f a c i l i t y  or structure  and does not 
Include "contract ca r r ie r s "  authorized to transport commodities in bulk in 
dump type equipment unless such "contract c a r r ie r "  is a lso  a c t ive ly  engaged 
in the work of constructing, repair ing or removing private  or publ i c f a c i l i ­
t ie s  or structures as a I icensed contractor,,

I would l ike to express our strongest opposition to any change being made in 
Sectic. 3 of tho b i l l .  This identical method of handling is  in use 
throughout the other states and is used by the In terstate  Commerce Commission.



Chairman and Members of House Jud ic iary  Committee 
Apr il  14, 1970 
Page 2

I t  has proven to  be an e f f ic ie n t  and equitable method of properly eva luating  
whether or not a spec i f i c  add it ional operating authority  should be granted.
I l l  advised changes in t h i s  prov is ion  could well  weaken the trucking industry  
in th i s  s ta te  to the point of destruction. You are urged to  make no change 
in Section 3.

The Committee has our deep and 
objective  work i t  has done and

sincere appreciation fo r  the searching and 
is doing on t h i s  mo^t^+TT^ortant l eg i s l at i on.

Thank

Edward f t .  Sanders 
Managing D irector



Original sponsor: Rules Committee by re'
quest of the Governor

Offered: 3/12/70
Referred: Rules

IN THE SENATE BY THE FINANCE COMMITTEE

CS FOR SENATE BILL NO. 271 
IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTH LEGISLATURE - SECOND SESSION 

A BILL
For an Act entitled: "An Act relating to 'he regulation of motor fr.aght

carriers."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS H2.10.020 is amended by adding a new paragraph to read:

(l|) vehicles operated by a con!|^J.cjQpO1̂ 20((1]2^aCtOr whlle 
performing such a business as defined ir. /W3-fi4r3r& except that weight 
fees in an amount as provided by sec. 2H0 of this chapter shall be 
paid for each vehicle designed to be operated on a public highway.

* Sec. 2. AS H2.10.090 is amended to read:
Sec. H?.10.000. REGULATION OF PRIVATE AND EXEMPT CARRIERS.

commi » □ ion

shall
(1) supervise and regulate every private carrier and exempt

carrier an to its safety of operation; every exempt carrier
(2) require every private carrier and/erxempt-carrtcr-ttyft.i'e

excsDt as orovldod In Section 20(4) to flle .... , . jInformation required by the commission to carry out this chapter, and

supervise and regulate each private carrier in all other matters 
affecting its relationship with shipping and the general public.

» Sec. 3. AS H2.10.130(c) is repealed and re-onuetod to read:
(c) Excef; as provided in (a) and (b) of this section a permit 

shall he issued to any qualified applicant, authorising the whole or a 
part of the operations covered by the application, if the proposed ser­
vice in or will be required by the present or future public convenience 
or necessity; otherwise the application shall be denied.
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public convenience and neaeuslty require the aerVJ.ce to be resumed, 
it may order the carrier to reinstate the operation.

* Sec. 7. AS 42.10.230 i3 repealed and re-enacted to read:
Sec. 42.10.230. MODIFICATION, SUSPENSION OR REVOCATION OF PERMITS 

Upon complaint or upon its own initiative the commission, after notice 

and opportunity for hearing and for good cause shown, may amend, 
modify, suspend, or revoke a permit, in whole or in part. Good cause 
for amendment, modification, suspension or revocation of a permit 
Includes but is not limited to any of the: following:

(1) as the public convenience and necessity may require; i
(2) misrepresentation of a material fact in obtaining the

permit;
(3) unauthorif” * discontinuance or abandonment of all or 

part of the carrier's operation;
(4) failure to comply with the provisions of this chapter, 

the rules, regulations or orders of the commission, the motor vehicle 
laws of the state or the laws or regulations of the United States;

(5) failure to comply with a term, condition, or limitation 
of the permit.

* Sec. 8. AS 42.10.240 is repealed and re-enacted to read:
Sec. 42.10.240. WEIGHT FEES, (a) Every common carrier, contract 

carrier, private carrie r and exempt carrie r as described In Section 20(4!

Including those operating motor vehiclesnot otherwise registered or licensed in the state, and every person 
that rents or leases motor vehicles to common, contract or private 
carriers, shall pay the following weight fees each year for each motor
vehicle owned or operated by Lt on the public highways of the state:

yond exempt carriers as(1) motor vehicles of private carriersy, except those of
persons who rent, lease or otherwise provide a motor vehicle for use 
of motor carriers, weighing over 4,000 pounds...................  $25

CSSB 271 (Finance) am -4-



carrier or contract carrier or by a construction contractor as 

defined in AS 38.18 to another construction contractor an so 
defined, under rules and regulations to be prescribed by the 

commission;
# Sec. 18. AS A2.10.A20(6) is amended to read:

(6) "motor vehicle" means a truck, trailer, semi-traLler, 
tractor, wrecker, tow car, hearse, ambulance or other self-propelled 

or motor-driven vehicle used upon any public highway of this state for 

the purpose of transporting property;
* Sec. 19. AS IJ2.10.A20 is amended by adding new subsections to read:

(10) "rate" includes every rate, toll, fare, rental chr.rgo, 

or other form of compensation demanded, observed, charged or collected 

by a carrier for its services;
(11) "property" mean3 all commodities, articles and cargo, 

of whatever nature or value, including but not limited to refuse, 

ga.'bage, trash and other waste or nonwaste material.
AS A2.10.300, Jl2.10.36n, A2.10.390 and A2.10.Al0 are repealed.

(12) "construction contractor” means a contractor licensed
Jl/

by the State of Alaska to  and active ly  engaged In the *#rt^of construct­

ing, repairing or removing any kind of private or public f a c i l it y  or 

structure and does not Include "contract c a rr ie rs” authorized to trans­

port commodities In bulk In dump type equipment unless such "contract 

carrie r" Is  a lso  active ly  engaged In the ytofk of constructing, repairing  

or removing private or public f a c i l i t ie s  or structures as a licensed 

contractor.

CSSD 271 (Finance) am -12



ALAS:<A CARRIERS ASSOCIATION 
327 Barrow Street 

Anchorage, Alaska 99501

PE: Changes made under CSSB 271

CSSB 271 updates the Motor Freight Carrier Act to reflect changes 
made necessary by changes in conditions that have occurred since 
its passage and last amendment AND corrects deficiencies in the 
original act that have been discovered through application of its 
provisions throughout recent years.
The bill also contains changes in the original bill made necessary 
by mutual need of the Associated General Contractors and the Alaska 
Carriers Association members. All of which are either beneficial 
to the general public and/or do not affect them but are conducive 
to a more efficient and responsive surface transportation industry 
in Alaska.
Specifically, the individual sections accomplish the following:
Section 1 - Liberalizes the conditions under which construction 

contractors may perform needed services for themselves with 
equipment operated by themselves.

Section 2 - Simply makes the section AS 42.10.090 tie in with 
Section 1.

Section 3 - Establishes for the first time a "public convenience 
and necessity" provision that guarantees that the Commission 
will authorize such additional service to the public as it 
needs from time to time, but prevents them from issuing 
unneeded operating authorities that would undermine the 
operational stability of existing carriers.

Section 4 - Makes all filing fees the same since the work effort 
on such matters is of comparable nature and cost. Some fees 
are now $25 and would be raised to $50.

Section 5 - Establishes simplified and explicit rules governing
the transfer of permits. Provides clearly that permits may be 
transferred if certain required conditions exist, whereas 
presently there is no certainty that they may be transferred 
and this injects instability and lack of incentive to carriers 
to build better facilities and do other things that would 
increase their ability to better serve the public. Also, it 
provides that incorporated carriers must transfer operating 
authorities in the same manner and under the same conditions 
as sole proprietorships and partnerships. It further gives 
to the Commission increased authority to eliminate dormant 
operating authorities so that the level of service to sparsely



populated areas will meet the needs of those areas. It 
provides that all claims for loss or damage and all COD money 
collected will be remitted to the proper parties before 
transfer will be permitted.

Section 6 - Establishes for the first time a requirement that no 
common carrier may discontinue or abandon service in areas 
where operations do not produce a profit unless a showing of 
fact convinces the Commission that the public interest will 
be served by such action. It establishes working rules to 
accomplish proper results in such instances.

Section 7 - Goes further into the matter of adjusting the scope of 
a carrier's operations so as to cause such scope to coincide 
with the need of the public for common carrier service. This 
section implements and assists Section 6.

Section 8 - Establishes increased weight fees to be paid by
lor^Kire carriers and establishes a lower weight fee on private 
carriers so that such monies will be sufficient to defray the 
cost of augmenting the staff of the Commission to the point 
where it will be efficiently operational. It is not now so 
efficient and the public benefit and stability of the industry 
urgently requires it. It is anticipated that these increased 
weight fee taxes will result in considerably more than 
$100,000.00 more revenue per year being collected to support 
the operation of the Commission. Recent acquisitions of 
additional equipment will produce still additional new revenue.
During the First Legislature the air and surface transportation 
industry agreed to pay these taxes in order to fund the budgets 
of the Commission even though most states take those monies 
from their general fund. It is felt that some portion of the 
budget needs should be borne by the general fund even in view 
of this special tax because the general public desperately 
needs an effective ongoing regulatory commission of this 
nature.
For example, the Commission needs and the regulated industries 
urge that the following minimal increased staffing be provided 
the Commission:
(a) At least two (2) hearing officers?
(b) An Executive Director;
(c) A branch office in Fairbanks and in Juneau to more 

effectively carry out the purposes of this Act.
(d) A second attorney experienced in trying cases?
(e) Support staff.



Section 9 - Establishes the legal ability of the Commission to 
determine just and reasonable classifications of property 
(they now only have this authority as to classification of 
carriers).

Section 10 - Establishes needed clarification as to contract 
carrier (dump truck) rates being minimum rates.

Section 11 - Establishes procedures under which the Commission may 
suspend rates, charges, or other provisions it feels may not 
be justified or in the public interest while it conducts the 
necessary investigation to determine the facts in the matter.
It states the maximum period of suspensions and places the 
burden of proof of lawfulness and reasonableness on the carrier 
making the suspended changes.

Section 12 - Provides more clearly that new changes in carriers' 
tariffs must be placed on public file for at least 30 days 
unless a proper showing can be made to the Commission justifying 
a shorter filing period.

Section 13 - Provides that a carrier must abide by the effective 
provisions of its tariffs and that it is unlawful to charge 
or collect more or less than the stated tariff charges. This 
ensures equal treatment to every member of the public.

Section 14 - Provides that all contract carriers shall observe
similar rules and conditions placed on common carriers and dump 
truck carriers by Section 13 hereof.

Section 15 - Gives to the Commission the authority to fix rates at 
e level it finds to be reasonably compensatory. This section 
1 arther provides procedures to be followed in arriving at a 
needed action of this type.

Section 16 - Establishes the right of the Commission to promulgate 
rules and regulations; necessary to carry out the intent of 
the Act and provides that all acts of the Commission are 
subject to judicial review. It provides, for the first time, 
that a violation is a misdemeanor which, upon conviction, is 
subject to a fine of up to $500.00 plus the costs of 
prosecution.
This section further provides, for the first time, a civil 
penalties provision that is to be administered by the 
Commission itself, with determination of guilt, amount of penalty 
and the levying thereof by the Commission. It provides that 
the attorney general will bring action in the courts to collect 
such penalties as are rot promptly paid by the guilty party.
Necessary provisions as to cumulative effect and joinder of 
action are provided.



Section 17 - Provides liberalized vehicle leasing provisions for 
the use of construction contractors in leasing vehicles 
between themselves and further carries out the intent of 
Section 1 hereof.

Section 18 - Makes a necessary revision to the definition of a 
''motor vehicle," "rate," and "property" in order to bring 
needed clarification to the Act so as to enable the Commission 
to act in clearly defined areas as compared to the vague areas 
now existing and which cause unnecessarily lengthy and 
expensive litigation without in fact resulting in clear-cut 
legal decisions.

In general, I wish to certify that the trucking industry and the
Associated General Contractors take the following position
regarding this bill:
1. It urges its passage without further change because:
2. The increased taxes are needed to offset needed Commission 

staff increases;
3. The hearing officer and executive director are needed for 

effective functioning of the Commission;
4. It is imperative - urgently imperative - that branch offices 

of the Commission be established in Fairbanks and Juneau due 
to geographic, population, and existing transportation needs;

5. The technical and legal clarifications and changes are 
positively needed to permit the Commission to finally commence 
doing effective regulatory work required under this
statute (AS 42.10).

Managing Director
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REPLY VIA AIR MAIL 327 BARROW STREET
ANCHORAGE, ALASKA 99501

REFER TO FILE: 4.2*5

TO; HONORABLE TOM FINK, ET. AL.

FROM: RALPH SANDERS, MANAGING DIRECTOR 

RE: CSSB 271

This b i l l ,  in the form reported out by the House Judiciary Committee, 

represents almost two years of Intensive e ffo rt  to  overhaul the Motor Freight 

Carrier Act, AS 42.10, in order that i t  can more e ff ic ie n t ly  serve the needs 

of the people of Alaska. The Act was a good act In i t ia l ly ,  but not perfect; 

and many conditions have changed during the recent years of rapid growth of 

population and economic development. These factors have made some ex istin g  

provisions outmoded and inadequate and have necessitated the inclusion of 

additional provisions designed to cover the new methods of shipping, changed 

t r a f f ic  flows and d ifferent needs of the shipping public and the trucking 

Industry —  both private and for-h ire .

Many le g is la t iv e  committees, carr ie r groups and the Associated General 

Contractors have worked on th is  proposed le g is la t io n ; and a ll  parties are now 

sa t is f ie d  that (t wi l l  answer known problems and wi l l  m aterially Increase the 

abi l i t y  of the Transportation Commission to  do more e ffective ly  the work they 

were intended to  do when the le g isla tu re  f i r s t  enacted AS 42.10.

Among other th ings, th is  b i l l  adds a publ ic convenience and necessity 

provision for the f i r s t  time which spec i f i ca l l y  provides that additional 

operating authorities wi l l  be granted whenever I t  can be shown that the publ ic 

convenience and necessity requires it.

IF YO U 'VE GOT IT, IT CAM E BY TRUCK



The b i l l  c l a r i f i es  and s impl i f ies  the relationship of trucks operated by 

construction contractors and removes some re str ic tive  provisions that nave 

been objectionable to  them.

Under th is  b i l l  private carriers wi l l  pay a $25.00 per year weight fee 

tax, and the for-h ire  carrie rs wi l l  pay Increased weight fees, increased in 

amount from 37i per cent to 50 per cent according to the weight of the

vehicle. These increases are agreed to by industry in order to pay for 

additional s taf f ing  of the Commission and branch o ffice s In Fairbanks and 

Juneau.

The b i l l  establishes clear and greatly improved conditions con tro lling  

the transfer of permits from one party to another.

Many other v i t a l l y  Important changes are proposed. For explanation, 

see attached.

scj
Attachment



ALASKA CARRIERS ASSOCIATION 
327 Barrow Street 

Anchorage, Alaska 99501

RE: Changes made under CSSB 271

CSSB 271 updates the Motor Freight Carrier Act to reflect changes 
made necessary by changes in conditions that have occurred since 
its passage and last amendment AND corrects deficiencies in the 
original act that have been discovered through application of its 
provisions throughout recent years.
The bill also contains changes in the original bill made necessary 
by mutual need of the Associated General Contractors and the Alaska 
Carriers Association members. All of which are either beneficial 
to the general public and/or do not affect them but are conducive 
to a more efficient and responsive surface transportation industry 
in Alaska.
Specifically, the individual sections accomplish the following:
Section 1 - Liberalizes the conditions under which construction 

contractors may perform needed services for themselves with 
equipment operated by themselves.

Section 2 - Simply makes the section AS 42.10.090 tie in with 
Section 1.

Section 3 *■ Establishes for the first time a "public convenience 
arid'necessity" provision that guarantees that the Commission 
will authorize such additional service to the public as it 
needs from time to time, but prevents them from issuing 
unneeded operating authorities that would undermine the 
operational stability of existing carriers.

Section 4 - Makes all filing fees the same since the work effort 
on such matters is of comparable nature and cost. Some fees 
are now $25 and would be raised to $50.

Section 5 - Establishes simplified and explicit rules governing 
the" transfer of permits. Provides clearly that permits may be 
transferred if certain required conditions exist, whereas 
presently there is no certainty that they may be transferred 
and this injects instability and lack of incentive to carriers 
to build better facilities and do other things that would 
increase their ability to better serve the public. Also, it 
provides that incorporated carriers must transfer operating 
authorities in the same manner and under the same conditions 
as sole proprietorships and partnerships. It further gives 
to the Commission increased authority to eliminate dormant 
operating authorities so that the level of service to sparsely



populated areas will meet the needs of those areas. It 
provides that all claims for loss or damage and all COD money 
collected will be remitted to the proper parties before 
transfer will be permitted.

Section 6 - Establishes for the first time a requirement that no 
common carrier may discontinue or abandon service in areas 
where operations do not produce a profit unless a showing of 
fact convinces the Commission that the public interest will 
be served by such action. It establishes working rules to 
accomplish proper results in such instances.

Section 7 - Goes further into the matter of adjusting the scope of 
a carrier's operations so as to cause such scope to coincide 
with the need of the public for cummon carrier service. This 
section implements and assists Section 6.

Section 8 - Establishes increased weight fees to be paid by
for-hiire carriers and establishes a lower weight fee on private 
carriers so that such monies will be sufficient to defray the 
cost of augmenting the staff of the Commission to the point 
where it will be efficiently operational. It is not now so 
efficient and the public benefit and stability of the industry 
urgently requires it. It is anticipated that these increased 
weight fee taxes will result in considerably more than 
$100,000.00 more revenue per year being collected to support 
the operation of the Commission. Recent acquisitions of 
additional equipment will produce still additional new revenue.
During the First Legislature the air and surface transportation 
industry agreed to pay these taxes in order to fund the budgets 
of the Commission even though most states take those monies 
from their general fund. It is felt that some portion of the 
budget needs should be borne by the general fund even in viev; 
of this special tax because the general public desperately 
needs an effective ongoing regulatory commission of this 
nature.
For example, the Commission needs and the regulated industries 
urge that the following minimal increased staffing be provided 
the Commission:
(a) At least two (2) hearing officers;
(b) An Executive Director;
(c) A branch office in Fairbanks and in Juneau to more 

effectively carry out the purposes of this Act.
(d) A second attorney experienced in trying cases;
(e) Support staff.



Section 9 - Establishes the legal ability of the Commission to 
determine just and reasonable classifications of property 
(they now only have this authority as to classification of 
carriers).

Section 10 - Establishes needed clarification as to contract 
carrier (dump truck) rates being minimum rates.

Section 11 - Establishes procedures under which the Commission may 
suspend rates, charges, or other provisions it feels may not 
be justified or in the public interest while it conducts the 
necessary investigation to determine the facts in the matter.
It states the maximum period of suspensions and places the 
burden of proof of lawfulness and reasonableness on the carrier 
making the suspended changes.

Section 12 - Provides more clearly that new changes in carriers* 
tariffs must be placed on public file for at least 30 days 
unless a proper showing can be made to the Commission justifying 
a shorter filing period.

Section 13 - Provides that a carrier must abide by the effective 
provisions of its tariffs and that it is unlawful to charge 
or collect more or less than the stated tariff charges. This 
ensures equal treatment to every member of the public.

Section 14 - Provides that all contract carriers shall observe
similar rules and conditions placed on common carriers and dump 
truck carriers by Section 13 hereof.

Section 15 - Gives to the Commission the authority to fix rates at 
a level it finds to be reasonably compensatory. This section 
further provides procedures to be followed in arriving at a 
needed action of this type.

Section 16 - Establishes the right of the Commission to promulgate 
rules and regulations necessary to carry out the intent of 
the Act and provides that all acts of the Commission are 
subject to judicial review. It provides, for the first time, 
that a violation is a misdemeanor which, upon conviction, is 
subject to a fine of up to $500.00 plus the costs of 
prosecution.
This section further provides, for the first time, a civil 
penalties provision that is to be administered by the 
Commission itself, with determination of guilt, amount of penalty 
and the levying thereof by the Commission. It provides that 
the attorney general will bring action in the courts to collect 
such penalties as are not promptly paid by the guilty party.
Necessary provisions as to cumulative effect and joinder of 
action are provided.
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Section 17 - Provides liberalized vehicle leasing provisions for 
the use of construction contractors in leasing vehicles 
between themselves and further carries out the intent of r
Section 1 hereof.

Section 18 - Makes a necessary revision to the definition of a 
''motor vehicle," "rate," aaet "propertyVin order to bring 
needed clarification to the Act so as to enable the Commission 
to act in clearly defined areas as compared to the vague areas 
now existing and which cause unnecessarily lengthy and 
expensive litigation without in fact resulting in clear-cut 
legal decisions.

4>

In general, I wish to certify that the trucking industry and the
Associated General Contractors take the following position
regarding this bill:
1. It urges its passage without further change because:
2. The increased taxes are needed to offset needed Commission 

staff increases;
3. The hearing officer and executive director are needed for 

effective functioning of the Commission;
4. It is imperative - urgently imperative - that branch offices 

of the Commission be established in Fairbanks and Juneau due 
to geographic, population, and existing transportation needs;

5. The technical and legal clarifications and changes are 
positively needed to permit the Commission to finally commence 
doing effective regulatory work required under this
statute (AS 42.10).

sincerely,

< --- ’ - y ,  . (

Edward R. ganders 
Managing Director
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DEPARTMENT OF
750 M C K AY BUILDING
338 DENALI STREET-ANCHORAGE 89501

April 13, 1970

The Honorable Barry W. Jackson 
Chairman, House Judiciary Committee 
State Capitol Building 
Juneau, Alaska 99^01
Dear Chairman Jackson:
I regret that I am unable to appear before the House Judiciary 
Committee to give further testimony on CSSB 271. We still 
have a number of things to be accomplished in completing the 
preparation of our Direct Exhibits for the CAB ALASKA SERVICE 
INVESTIGATION. I want you to know, however, that I certainly 
appreciate the invitation to discuss this Bill with your 
Committee.
Perhaps it will suffice this time if I offer my comments in 
writing on Section 3 of the Bill which Section, I understand, 
is the subject of a proposed amendment.
In essence, Section 3 would require that an applicant for new 
operating authority must show to the satisfaction of the 
Commission that the public convenience and necessity require 
such new authority. This provision is roughly the same as 
that presently in the Air Commerce Act of i960 (AS 02.05.080(a)(2)), 
and in the Bus ACT (Sec. 42.15.061(b)). This is also the standard 
type of provision found in nearly every other State and Federal 
Statute providing for certification in transportation and util­
ities.
I know of no regulatory act in the United States which places 
the burden of proof in certification on the regulatory agency.
To do so in this instance would place an unworkable burden on 
the Alaska Transportation Commission.
It is my understanding that there is 1. proposal to make such 
an amendment to Section 3 of the Bill. If my understanding of 
the amendment is correct it would, in effect, automatically 
grant an operating permit to every applicant unless the Commis­
sion were able to prove that the public convenience and neces­
sity would not support another operating authority. This 
approach would completely subvert the primary objectives of 
transportation regulation. Apparently there is a misconception 
as to what those objectives are.



The Honorable Barry W. Jackson
Chairman, House Judiciary Committee
Page 2 April 13, 1970

It is my guess that the proposed amendment is offered with the 
idea that tra,~ iportation regulation is analogous to the regu­
lation of a profession such as licensing Doctors, Optometrists, 
et cetera. The two types of licensing however are not analo­
gous. The basic purpose for licensing Doctors, Optometrists, 
et cetera, is for the protection of the health and welfare of 
the public who must use those services. However, with the 
regulation of transportation, the basic objective is to estab­
lish an adequate, strong, and economically healthy transportati 
industry which is available to serve the public needs at all 
times (winter as well as summer) and at a reasonable price.
It was proven over half a century ago that unrestricted entry 
into the field of transportation is the best possible way to 
create a complete monoply with resultant high prices and poor 
service to the public.
If the public convenience and necessity does require a new 
operator for adequate service, this factor is not too difficult 
for the applicant to orove. However, if the Statute in effect 
gives the applicant the right to have a permit, unless the 
Commission can prove that the public convenience and necessity 
does not require it, it would mean that the Commission would 
have to show that every single demand by every single shipper 
and every single consignee for motor freight service was being 
reasonably and expeditiously handled by existing carriers.
The Commission could not do this even if it had 10 times the 
staff and 10 times the budget that it now has. The end result 
would be unrestricted entry by every applicant for whatever 
authority he may choose to apply.
I apologize for the haste in which these comments were prepared 
I hope that they answer some of the questions concerning Sec. 3 
of the Bill.
Again I wish to express the appreciation of the Commission for 
the opportunity to communicate with your Committee on this 
Bill.

Sincerely yours,

George Benesch 
Commissioner
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Judiciary Committee Report 
on

HCS for CS for SENATE BILL NO. 271

This bill, originally introduced at the request of the 
governor, proposes several changes in the Alaska Motor 
Freight Carrier Act which Ralph Sanders, lobbyist for 
the Alaska Carriers Association, states are all "either 
beneficial to the general public and/or do not affect 
them but are conducive to a more efficient and respon­
sive surface transportation industry in Alaska." The 
Judiciary Committee amendments are intended to make 
clear that motor vehicles operated by a construction 
contractor are exempt from regulation by the Alaska 
Transportation Commission and that the contractor may 
rent out his motor vehicles when he is not actually 
"working" on a construction job, but is still actively 
engaged in the construction business. It is also the 
understanding of the committee that dump trucks which 
are used to haul their owner's material either for his 
own purposes or under a sales contract are exempt from 
ATC regulation. ___

Jackspn 
Chairman /
House Judiciary Committee



Comments Of 
Alaska Legal Services Corporation 

In Support of S.B. 297

This proposal was originally drafted by Alaska Legal 
Services attorneys and jointly introduced by Senators Joscphson, 
Begich, Miller, Brad Phillips, and Rader. (S.B. 297) It passed 
the Senate April 7, 1969, with one dissenting vote, and has 

been referred to the State Affairs and Judiciary Committees of 
the House.

The State Commission for Human Rights exercises jurisdic­
tion over all violations of existing State anti-discrimination 
laws. Specifically, its jurisdiction relates to discrimination 
in employment, whether by an employer, labor organization or 
employment agency; places of public accomodation; housing; 
financial practices; and state operations. (A.S. 18 .BO .210-255). 

Primary enforcement responsibility is vested in the State Com­
mission for Human Rights. (A.S. 18.80.010 et sen.) The Com­
mission, upon the receipt of a complaint from an aggrieved 
individual or upon its own motion (A.S. 18.80.100) may initiate 
informal proceedings to achieve conciliation (A.S. 18.80.110) 
and, if appropriate, issue a cease and desist order against the 
action and individual or firm as to whose* action the hearing 
was conducted. (A.S. 18.80.120-130) . In such proceedings



the Commission, and not the complainant, would exercise con­

trol of the presentation. The complainant or the respondent 
may seek judicial review of the Commission's action 
(A.S. 18.80.135(a)). Enforcement of the cease and desist 

order may be judicially obtained, but only at the instance 
of the Commission (A.S. 18.80.135(b)). In addition to the 
above, enforcement may be had through criminal prosecution of 
a person who engages in action prohibited by the substantive 
provisions of the anti-discrimination laws. (A.S. 18.80.270).

As provisions are now written, it is unclear whether an 
individual is required to resort to the Commission for Human 

Rights for relief from discriminatory conduct, or if he is 
free to seek redress directly through the courts. A second 
problem is that the terms of the present act do not indicate 
that relief may be sought as a member of a class, or that the 
Commission may act against a pattern of discrimination within 
an industry, labor union, etc., rather than merely dealing 
with individual instances of discrimination.

o

The proposed addition specifically states that the 

Superior Courts of Alaska shall 1 'e jurisdiction over causes 
of action arising under the Alas< discrimination lav/s, in­
cluding any collateral issues which are a part of the dis­
criminatory conduct complained of. This would include a pattern 
of discrimination which might otherwise not be cured if the 
issues were limited to specific discriminatory acts. For 
example, an individual who instituted an action against a 
company to redress racial discrimination would be able to 
maintain a class action and obtain relief as to all members



of his class, including those who work in a different department.
It further provides for notification to the Commission 

whenever such a suit is filed, and that the Commission may 
either intervene in the suit as a party, or inform the Court 
that it is already acting on the discriminatory act giving 
rise to the lawsuit. In case of the latter, the court will 
defer action on the suit until the Commission has determined 

the issues before it. A limitation of forty-five days in this 
case is included to ensure the prompt settlement of these 
issues. The act empowers the Court to enter a preliminary 
injunction pending Commission action.

If the plaintiff's lawsuit is deferred to Commission • 
action, the plaintiff is given the status of an "aggrieved" 
party in the event of an adverse decision so as to authorize 
his participation in or prosecution of an appeal from the 
Commission's order.

These amendments will serve three basic functions:
(1) an individual will be free to pursue his own 

remedies rather than rely upon Commission action in cases 
where the Commission is unable to give his problem prompt 
attention;

(2) class actions directed at patterns or practices 
will be permitted, rather than requiring enforcement to 
focus on individual or isolated acts; and

(3) the Commission's enforcement powers will be strength­
ened by the power to intervene in broad scale attacks upon 
discrimination.

-3-



We believe these amendments to be doubly important 
because of the limited staff and budget with which the Com­

mission is currently required to operate.
This proposal was unanimously endorsed by the Board of 

Directors of Alaska Legal Services Corporation with the 

stipulation that a provision be added setting a nominal dam­
age figure at $250. This could be accomplished by adding a 
sentence at the end of Section 18.80.340 as follows:

Upon a judgment for the plaintiff in a case 
brought under this chapter, the court shall 
award nominal damages of $250.00 unless act­
ual damages exceeding that amount have been 
established.

-4-



TO: CSSB 303 am

Pa/re 3, Line 18:
Change "the" to "and”.

Pane 4, Line 13:
Add:

"(e) No person or public agency may undertake a project as 
described in (a)(5) of this section without the approval of the 
commission.

"Sec. 44.29*180. INJUNCTION. If it anpears that a person
or public arency is violating or threatening to violate a provision
of sec/̂ . 170 of this chapter or a regulation or order of the
commission, the commission shall brinp; an action apainst that person
or agency in the superior court in the judicial district where the
violation occurs or is threatened, to restrain the person or agency
from continuinf the violation or from carrying out the threat of
violation. In the action, the court has jurisdiction to grant to
the commission, without bond or other undertaking, such prohibitory
ax and mandatory injunctions as the facts warrant.

"Sec. 44.29.190. PENALTIES, (a) A person whb violates a
provision of sec. 170 of this chapter or a regulation or order of
the commission is, uoon conviction, punishable by a fine of not more 

*

than $ 10,000 or bv imprisonment for not more than one year or bv 
both.

(b) In an action brought under sec. 180 of this chapter, if the
or agency

court finds +>at a person/has violated a provision of sec. 170 of this
chapter or a regulation or order of the commission, the commission,
uoon petition to the court, may recover, on behalf of the state, a
civil penalty of not more than $10,000 per violation. Each day of
a continuing violation is considered a separate violation.

who
(c) A person/or agency which violates the terms of an 

injunction or restraining order issued under sec. 180 of this chapter



shall forfeit, and nav to the general fund of r >> state a civil 
penalty of not more han $25,000 per violation. Each day of a
continuing violati is considered a separate violation. XkxxXxk
HMKKKSLsxxrdixxicisoc; ^fc±HKpcXkxxxaxxxxxx The commission may
petition for the r ■ -verv of the penalties.

(d) The penalties in this section are cumulative, not 
exclusive. The payment of a penalty does not relieve a person on 
whom the penalty is imposed from liability to any other person for 
damages arising out of the violation."

Faye 2, bine 13; Pare 3, Lines 17, 19, & 20:
Ch^nre "170" to read ’".90".



Judiciary Committee Report 
on

Committee Substitute for Senate Bill 311

The bill limits the basis upon which an in­
surance company may cancel an automobile insur­
ance contract. The limitation applies between 
the nixty-first day and the end of the twelve­
month policy period. An insurance company woul^, 
be allowed to cancel within the first sixty days 
for any reason at all.

Between the sixtieth day and the end of the 
twelve months, the insurance company could cancel 
only for non-payment of premium or for suspension 
of a driver's license.

The limitation of cancellation of an insurance 
policy under this bill does not apply to renewal 
of an auto insurance policy unless the renewal comes 
within the twelve-month period of original issuance.
If the insurance company does not wish to renew be­
yond the twelfth month, it has the obligation of 
giving notice of its intention not to renew.

The bill further provides that background and 
character information given on an insured has limit­
ed protection from libel; i.e., that a libel action 
could not be successful unless the source intentionally 
gave false information or was grossly negligent in 
determining the veracity of the information.

Barry Jackson 
Chairman
House Judiciary Committee



THE FOLLOWING PAGES WERE TREATED AS 
A UNIT IN THE ORIGINAL FILE.
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A N C H O R A G E, A L A S K A

February 13, 1970

The Honorable Barry W. Jackson 
Alaska House of Representatives 
Pouch V, State Capitol 
Juneau, Alaska 99801
Dear Representative Jackson:

On January 29, 1970, I accompanied the Alaska Judicial 
Council on its appearance before the joint meeting of the Senate 
and House Judiciary and Finance Committees. The meeting was 
not too well attended, and while most of the programs were well 
received, the meeting was marked by criticisms and obvious mis­
understandings by seme of the membership. Since that time, I 
have come to the conclusion that the most Important points of 
that program may well be in Jeopardy.

We would all agree that the Alaska Court System is 
not perfect, and should never be immune from criticism. How­
ever, I do feel that most of the criticism of the Judges made 
during the presentation for increased salaries was not only 
unjustified, but Irrelevant. I say this, not in defense of our 
Judges. If we do have Judges who do not measure up, they will 
no doubt come before the Judicial Qualifications Commission. 
This Commission has not been in existence long enough to make 
its impact felt. However, every Indication is that it stands 
ready, willing and able to do its Job.

lows:
The point I wish to stress in this letter is as fol-

Currently there are four vacancies among the tenure 
Judge positions of the District Court which badly need filling.



The Honorable Barry W. Jackson
February 13, 1970
Page Two

In November the Judicial Council failed to receive enough appli­
cations to nominate a single one to the Governor.

In the Superior Court there must be added four addi­
tional Judges if we are to avoid a chaotic condition resulting 
from the tremendous increase in the caseload. In this respect, 
it now takes over two years to get a personal injury case to 
trial in Anchorage, despite all of the streamlining of the 
process which we have been able to do.

In addition, the Chief Justice has heretofore indi­
cated his intent to retire sometime this year.

It therefore appears that during this calendar year 
there may be nine new Judges added to the Courts. It is in this 
vein that I feel the question of salary increases is critical.

During the joint meeting on January 29, certain mem­
bers of the Committees pointed out some of the low salaries of 
Judges in states such as Texas. Regardless of the accuracy of 
the figures presented, they wholly massed the point. The rele­
vant point is: "What are good Alaska lawyers, who would make
good Judges in Alaska, making?" I do not have to ask this ques­
tion of you, as you know the answer. I do feel that we need 
your assistance in convincing the non-lawyer members of the 
Legislature of the urgent necessity of a general and substantial 
salary increase for all levels of the Court in this session.

If there was ever a time, since Statehood, that a 
single legislative session had a greater opportunity to improve 
the caliber of Judges in Alaska Courts, it is this session, at 
this time. I cannot conceive of a time in the future when more 
new Judges will or should be going on the bench,

Not to act will no doubt result in lesser qualified 
applicants for these positions, which, if not provided, could 
well create a "log jam" from which it would take years to clear.

Both the Judicial Council and the Alaska Court System 
unanimously support the idea of a salary commission. It will, 
no doubt, eliminate what has been an annual fight for money. 
However, the idea of a salary commission is to keep salaries at 
a fair and Just level, in keeping with the times and the change 
in the economy. It is ill suited as an instrumentality to bring



about adequate salaries from the present low level. In my 
opinion, it is the responsibility of the Legislature to start 
this commission out with adequate salaries, leaving only future 
adjustments to the commission.

I have written this letter to you and other lawyer 
members of the Legislature in an attempt to convey to you what 
I feel to be a critical issue —  one which always seems to "lose 
its way" in committee meetings.

Your help in this matter would be sincerely appreci­
ated, and I sincerely believe that the State of Alaska will 
profit from any progress in this area.

The Honorable Barry W. Jackson
February 13, 1970
Page Three

Sincerely,

Robert H. Reĵ r/olds 
Administrative Director

RHR/grg



The Honorable Barry W. Jackson, Chairman, 
and Members of the House Judiciary Committee 
Alaska State Legislature 
Juneau, Alaska 99801
Dear Mr. Jackson:

Enclosed for your information is a copy of a story 
which appeared in the Fairbanks Daily News-Miner on 
January 13, 1970, concerning district court judges' 
salaries. Your committee is to be commended for having 
called for the bill so early in the session, but the 
proposed $24,000 salary for district court judges is 
not adequate, and someone's suggested "compromise" at 
$22,000 will not produce any more qualified applicants 
for the vacant district judgeships than the present 
$19,000 did.

This will be a rather long letter. I suspect that 
few legislators have enough contact with the district 
court to know why there is great disenchantment among the 
district judges, and inability of the court system to 
obtain applicants for vacancies. Salaries are only one 
of many reasons.

The district court at this momenr is neither fish, 
flesh, nor fowl. There are sixteen positions on the court. 
Four are vacant, four are held by persons unable to pass 
the st .te bar examination (but having "grandfather rights"), 
and eight are held by lawyers of varying ability and ex­
perience.

F A IR B A N K S .

1970



The Honorable Barry W. Jackson, Chairman
January 16, 1970
Page 2

There are two schools of thought on inferior courts; 
one, that justice of the peace courts, staffed by persons 
having no legal training or experience but hopefully 
possessed of good common sense, are adequate; the other, 
that the inferior court must really be a court, staffed 
by professionally competent and experienced people.

I thought that Alaska had chosen to establish a real 
court, not a justice of the peace system. Professional 
qualifications were established, the state's careful 
selection process was made applicable, the judges were 
given tenure, and for a time salaries seemed to be moving 
toward respectability. Promises were made that other 
steps would be taken to lend prestige to the office.

But in the two years I have held office, the purchasing 
power of my salary has declined despite a dollar increase 
of $1,500 (from $17,500 to $19,000). A superior court law 
clerk, wet behind the ears but admitted to the Alaska tar, 
earns $22 more in his first six months than a district 
court judge who has held office since the court was 
established. The gap increases as the law clerk goes 
through the steps and ranges of the state employees' pay 
schedule. A young man, not even admitted to the Alaska 
bar has started work as a district attorney at $21,000 
a year in Fairbanks. He too will receive regular step 
and range increases. The salaries of the y^ung attorneys 
who are public defenders are somewhat higher than those of 
the assistant district attorneys. All of this public 
employment for attorneys is compensated on the statutory 
schedule which makes allowance for the higher cost of living 
in the northern part of the State, and provides for regular 
increases. Even at these salaries there is a constant 
turnover in the district attorney's office. The man having 
the greatest seniority in the Fairbanks office has been 
here six or seven months and is not yet admitted to the Bar, 
although he soon will be. District court judges receive 
lower pay, have no periodic increases in their salaries, and 
cost of living differentials are ignored.



The Honorable Barry W. Jackson, Chairman
January 16, 1970
Page 3

Twenty-one states pay their inferior court judges more 
dollars than Alaska does; ten additional states pay more 
in purchasing power, computed at the Anchorage, net Fairbanks, 
cost of living index. Their retirement programs are com­
parable to Alaska's.

Assorted non-judicial functions are dumped on us, 
largely because they were dumped on the old U. S. Commissioner, 
ex-officio justice of the peace, and what-have-you. We are 
coroners, recorders, and warehousemen of the effects of the 
dead (you should see our collection of lynx pelts, old rusty 
guns, and useless clothing). I thought Alaska long since 
recognized that its Territorial judiciary was grossly un­
satisfactory, but many of the evils of the U. S. Commissioner 
persist.

District court judges do not receive transportation or 
per diem to attend state bar meetings, but all other Alaska 
judges do. We have no libraries, our clerical staffs are 
limited for the tremendous volume of paper work that must 
be done (compare the number of cases disposed of by the 
district court with those disposed of in the superior court, 
and remember that a judgment must be typed and signed in 
each case). Our equipment is limited- -I mean typewriters, 
dictating equipment, and other basic office tools. We have 
no secretaries. The judges have no telephone lines, and those 
in the clerks' office are overloaded. Our clerks' quarters 
are arranged as inefficiently as is conceivalbe- -the 
architect had no notion of what a district court does. Our 
jury room is loaded with old closed files in disintegrating 
file cabinets, and we have no other place to put them. Our 
state clerks transfer to other state offices, where they are 
given pay ranges one, two, or three grades higher than we 
are permitted to give them.

We are nominally part of an integrated court system, 
but some of our clerks are directly employed by the City of 
Fairbanks, and owe their loyalty not to the court system, 
or the State, but the City. There is inter-office jealousy 
and resentment about differences in salaries, leave policies, 
insurance and the like between "city" and "state" clerks.
These girl3, with spearate employers, work in the same room, 
doing identical work.



The Honorable Barry W. Jackson, Chairman
January 16, 1970
Page 4

We are forbidden, as no other Alaska judge is, to 
engage in any profit making venture of any sort, (Compare 
22.10.180, AS to 22.15.219, AS.) At the same time, we are 
commanded by Supreme Court Rule, and authorized by statute 
to act as U. S. Commissioners. One judge here receives fees 
for this work, and the State subsidizes the federal govern­
ment through free use of State court facilities, clerks, 
and the time of the judges who, although not Commissioners 
themselves, cover for those who are. (See 22.10.180 AS, 
and Rule 42, Rules of Administration. This was a sensible 
transition measure, but transition days are over.)

Probate and juvenile jurisdiction have been taken away 
from us. Forcible entry and detainer jurisdiction has been 
reduced to cases in which the value of the property is $3,000 
or less (there is no such rental property in Alaska), We 
have no greater dollar jurisdiction than the non-professional 
U. S. Commissioner had.

District court is in session every day of the year. In 
Fairbanks, this means that for each judge every third weekend 
is lost. We must stay close to the telephone all weekend for 
search warrants and this is true 24 hours of every third 
week, when each judge is "on duty". There should be some 
compensating attractions in the position, but there are none.

The result of all this is that the professionally 
qualified district court judges are bitterly dissatisfied.
The lack of applicants for the four empty seats shows that 
the Bar shares our feeling. There must be changes- -either 
a very substantial improvement in the status of the court, 
or a retreat to the old, nationally discredited justice of 
the peace system. While there have always been some good 
J. P.s, there has always been a heavy preponderance of 
terrible ones.

If we are to resort to J.P, "justice", it is my belief 
that the J.P. criminal jurisdiction should be limited to 
cases where only a fine can be imposed, and the civil juris­
diction should be held to the present $500 small claims limit. 
More serious criminal and civil cases should be filed in the 
superior court, which already has jurisdiction, and the 
superior court would have, of course, to be substantially 
enlarged. The people of this state are entitled to a
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competent judiciary on all levels, and there is no question 
now of the State's ability to provide it. The Legislature 
must decide which route to take. Until now, it has not quite 
made up its mind.

The question immediately before you is that of salaries. 
Remember that the American Bar Association recommends that 
the salaries of the district and superior courts be identical, 
recognizing that the nature of the work of the two is quite 
different but the legal skills and general ability of the 
judges of both court levels must be equal if a state is to 
have a good judiciary.

The Alaska Judicial Council has recommended district 
court salaries of $29,000 or $30,000. The Alaska Bar Association 
has approved the recommendation.

Two professionally qualified district court judges quit 
last year. One professionally qualified acting judge quit.
More resignations will occur unless salaries are very sub­
stantially increased and other frustrating and insulting 
aspects of the position changed. No superior court judge 
has resigned. No supreme court justice has resigned for 
reasons such as thore outlined in this letter. There has 
never been a scarcity of applicants for either superior court 
or supreme court positions. District court positions are 
now going begging, and the same was true in the fall of 1968, 
when the judges went through selection process of the Judicial 
Council and gubernatorial appointment. It is time for the 
Legislature to be seriously concerned about the district courts.

This letter seems unreasonably long, but I believe a 
recital of some of the specifics will help you understand, 
as nothing else can, why it is imperative that salaries be very 
substantially increased.

Yours very truly,

Mary Alice Miller 
District Court Judge

MAM/ms 
e n d .
cc; Tom Fink, Vice Chairman

Eugene V. Miller 
Earl D. Hillstrand 
Wendell P. Kay 
Irwin L. Metcalf

Stanley P. Cornelius 
Mildred H. Banfield 
Jess Harris



JUDICIARY COMMITTEE REPORT
ON

cs SENATE BILL NO. 336

This bill would increase the maximum salary payable to 
, a judge of the district court from $19^000 to $24,000.
The committee feels that immediate action is necessary 
to bring the district court more in line with the sal­
aries now paid to judges of the supreme and superior 
courtsi The district court, in view of the qualifica­
tions required and the extensive duties, is drastically 
underpaid. Great difficulty ensues in obtaining qual­
ified applicants for the court; there are now four 
vacancies which have existed for a long time. As it is 
now, the court is unattractive, as a young lawyer can 
do better financially in the district attorney's office, 
office of public defender, in private practice, or in 
municipal legal work.
Twenty-one states now pay their inferior court judges 
more than Alaska; ten additional states pay more in 
tierms Of dollar purchasing power. The American Bar 
Association recommends that the salaries of district 
and superior courts be identical, recognizing that con­
siderable legal skill and general ability is required 
at the inferior court level where the public most often 
meets the law. Both the Alaska Judicial Council and 
the Alaska Bar Association have recommended district 
court salaries of $29,000.

Barry W. Jackson, Chairman



THE PRECEDING PAGES WERE TREATED AS 
A UNIT IN THE ORIGINAL FILE.



Judiciary Committee Report
on

HCSCS for SENATE BILL NO. 352 am

This bill, based on legislation developed in large part 
by the Federal Trade Commission, is designed to meet the 
increasing need in Alaska for the protection of consum­
ers as well as honest businessmen from the depredations 
of those persons employing unfair or deceptive trade 
practices. Similar legislation has been recently 
enacted in many states and is being considered in many 
more because of the recognition that mass advertising, 
distribution, merchandising, and other modern business 
techniques have rendered the present law, where it exists 
at all, ineffective to afford any real protection to the 
consumers. In addition to these modern developments, 
which make fraud so much easier to perpetrate, the con­
suming public itself has changed radically since the 
common law principles were developed that are at the 
base of the substantive law of the marketplace today.
This bill recognizes that, in addition to providing a 
remedy for individual damage, that consumers, to some 
extent, must be protected as a group against injury by 
fraud, since it is often extremely impractical from a 
financial standpoint for most injured consumers to pro­
tect themselves as individuals.
Thirteen specific types of deceptive trade practices are 
enumerated. In addition, the attorney general is granted 
the power to promulgate regulations to further define and 
specify their scope. Together these features provide an 
extensive range of protection to the consumer while 
clearly defining for the businessman, who must operate 
under them, what conduct is or is not prohibited. Thus, 
the bill avoids much of the vagueness that has plagued 
earlier attempts at trade regulation. In addition to 
the enumerated prohibitions, the bill would make certain 
consumer paper nonnegotiable within the meaning of the 
Uniform Commercial Code. The purpose of this provision 
is to correct the present injustice of permitting the 
transferee of consumer paper to cut off the defenses of 
the consumer when the paper is taken from the original 
seller. This section corrects the abuses of the holder- 
in-due-course doctrine by requiring the financial insti­
tutions who are in the practice of purchasing such paper 
to examine more closely the persons who are seeking to 
negotiate the paper.
One of the outstanding features of the bill is the 
inclusion of a range of remedies, both public and private, 
civil and criminal, which lend the essential flexibility 
of enforcement to the bill which is required where viola­
tions may range from very minor transgressions to large 
scale, calculated swindles. The attorney general is 
established as the primary enforcement officer and is 
granted investigatory and subpoena powers, limited by 
certain procedural protections, to deal quickly and 
effectively with fraudulent practitioners. These powers 
were included by the committee in this version of the 
bill because of the feeling of some members that the 
additional investigatory power would be essential in

a
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cases where fly-by-night operations were involved and 
that in other cases a thorough preliminary investigation 
would lead to fewer actual litigations. Provision is 
made for the enforcement officer to seek an injunction 
against unlawful practices, the violation of which could 
incur a civil penalty, and to accept an assurance of 
voluntary compliance with respect to any unlawful prac­
tice; he is empowered in a proper case to bring a crim­
inal action with fines up to $10,000 or imprisonment for 
not more than one year. The bill also provides £or a 
civil action on behalf of the state with a civil penalty 
of $5,000.
In addition to the public remedies, the bill provides for 
private remedies as well. Private remedies have the 
advantage not only of providing additional discovery of 
unfair trade practices since they are often more visible 
to the consumer than to an enforcement agent, but they 
also seek to reimburse the parties actually damaged 
rather than merely putting an end to the practice. The 
most controversial issue in the area of private remedies 
was the inclusion of the class action. It was felt by 
witnesses and some committee members that provision for 
the class action would tend to subject legitimate busi­
nessmen to undue harassment from unscrupulous plaintiffs 
and their attorneys who could use the threat of a class 
action as a club for a favorable settlement of an unjust 
claim. Others considered that the inclusion of the class 
action was necessary to the effective operation of any 
consumer protection law and noted its near unanimous 
acceptance by other state statutes and proposed drafts 
of similar legislation. A compromise was reached in 
which the class action was included in the bill, but in 
order for the action to be filed it must first be 
investigated and approved by the attorney general. It 
was felt that by placing a public official between the 
filing of an action and the alleged act, many or all of 
the actions lacking in merit would be weeded out.
Two features which have been found very successful in 
other state laws of this nature have been included here: 
a provision for treble damages and a $200 minimum recov­
ery in individual actions. These features recognize that 
the average transaction involving a consumer fraud are 
generally so small as to prevent-all but the most out­
raged consumer who can afford the expense of a law suit, 
from bringing an action. These provisions, though' 
originally applicable to all private actions, were 
amended to be unavailable in the class action. The 
provision for treble damages is one of long standing in 
consumer matters and operates to deter fraudulent prac­
tices, encourage injured parties to come forward and 
bring suit, and to reasonably compensate those individ­
uals for their trouble in bringing the suit. The $200 
minimum recovery has the same effect. The bill was 
amended, however, to limit a treble damage recovery onl> 
to cases where the plaintiff could prove willful viola­
tion of the prohibitions, thus putting the plaintiff on 
a standard of proof similar to a criminal action. Pro­
vision is also made for the award of reasonable attorney 
fees’ to a successful plaintiff.
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It is felt that adoption of this bill will provide 
Alaska with a consumer protection law which can ade­
quately deal with the many and complex problems involved 
in a rapidly expanding economy and insure the preserva­
tion of business decency in the state and equity for our 
consumer citizens of whatever economic status.

Chairmhn f
House Judiciary Committee



FREE CONFERENCE COMMITTEE REPORT
ON

PCCS 2d HCS CSSB 352

The need for and the application of this bill are discussed in the 
House Judiciary Committee report In House Journal Supplement No. 10 
(March 31, 1970). The major differences between 2d HCS CSSB 352 
am H and the Free Conference Committee substitute are that the 
following sections,as designated in 2d HCS CSSB 352 am H, are 
deleted*

AS $5*50. $71(b) <—  evidence of unlawful act as privaa 
facie evidence of intent to Injure competitors;

AS $5.50.501. POWER OF ATTORNEY GENERAL. —  investigatory 
power;

AS $5.50.511. SUBPOENAS; HEARING. —  attorney general;
A3 $5.50.521. REMEDIES. —  failure to cooperate with

attorney general investigation;
AS $5.50.531(b) temporary restraining orders without 

bonu;
AS $5.50.571. POWERS OF RFX'KIVSR?
AS $5.50.591. LIABILITY FOR ACTIONS OF EMPLOYEE;
AS $5.50.621. FORFEITURE OF CORPORATE FRANCHISE.

In addition, the second sentence of AS $5.50.561, ADDITIONAL PUBLIC 
RELIEF, (as designated In 2d HCS CSSB 352 am H) waB delated, aid 
Its first sentence was made (b) of AS $5.50.501 (as designated 
in the FCCS). The following sections (as designated in the FCCS) 
were changed aa Indicated;

AS $5.50.$91. REGULATIONS. —  instead of the attorney general, 
the commissioner of commerce is given regulation-adopting 
authority;

AS $5.50.501. RESTRAINING PROHIBITED ACTS. —  In (a) the 
venue is broadened for bringing actions to enjoin 
prohibited acta;

AS $5.50.511. ASSURANCES OF VOLUNTARY COMPLIANCE. —  the 
number of proper Judicial districts where such an 
assurance "is to be filed is Increased;

AS $5.50.531. PRIVATE AND CLASS ACTIONS. —  In (a) a pro­
vision Is added allowing the Jury to decide the award 
of treble damages; in (b) a provision is added requiring 
the plaintiff in a class action to post bond; in (f) 
the time limitation in which an action 13 to be commenced



Is amended by adding a "reasonably should have discovered" 
clause;

AS 45.50,551(e) —  the criminal penalty of Imprisonment is
deleted, leaving only a fine.



A M E N D M E N T

TO: 2d HCS CSSB 352 am H0

Page 8, Line 26:
After the period, add: "Also, in an action brought under this subsection,

the court may in its discretion require the plaintiff to post bond 
sufficient to cover costs and attorney fees which may be awarded under 
(g) of this section.”
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March 19, 1970

M E M O R A N D U M

TO; Barry W. Jackson, Chairman
House Judiciary Committee

FROM; Arthur H. Peterson
Revisor of Statutes

SUBJECT; HCSCSSB 352 (consumer protection)

In preparing this committee substitute, H.B. 446 (the governor's 
consumer protection bill) was used as the basic bill. In addition 
to correcting citations throughout, and making minor style changes 
(e.g., page 1, line 9), the following changes were made:

(1) Sections 501 - 521 (investigatory powers of the attorney 
general) and 551 (confidentiality of information) were 
taken from HB 444 (the Legislative Council's consumer 
protection bill);

(2) Section 581(f) adds a time limitation provision appli­
cable only to the private and class actions; such a 
limitation doesn't seem appropriate to the injunction 
section (531), or to the civil penalties relating to 
injunctions (section 6.11(a) and (bj^and the criminal 
action (under section 611(c)) would seem to be ade­
quately covered by AS 12.10.010 and 12.10.020(a); a 
careful reading of this time limitation is suggested;

(3) Section 48l(a)(13), 481(b) and 481(c) are relatively 
minor but possibly helpful provisions taken from HB 444;

(4) Section 591 (liability for actions of employee) was 
taken from CSSB 352 am; perhaps it should be limited 
to civil liability.

The committee may also wish to consider the following matters:
(A) In section 471(a)(5), "seconds" as defined in section 631(4) 

doesn't seem to fit; "seconds" can be "original" or "nev;";
(B) In section 631(5) "trade" and "commerce" are defined; 

however, I believe that the only place that "trade" is 
used is on page 1, line 11 and page 3, line 7, and it's 
used in a way that probably doesn't require a defini­
tion; I don't find "commerce" used anywhere in the bill;
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In addition, the meaning of the last clause of that 
definition is unclear;

(C) Existing AS 45.75*220 and AS 45.80 deal, respectively, 
with misleading packaging and the deceptive advertising 
and sale of civil defense aids; amendment or repeal of 
these provisions may be appropriate;

(D) It may or may not be appropriate to include the follow­
ing provisions which appear in HB 444: proposed AS 45.-
90.020(a)(3) (exemption of actions or appeals pending
on the effective date of this Act); proposed AS 45-90.- 
020(b) (exemption of certain trademarks, etc.);

(E) It may be appropriate to include proposed AS 45.50.530(b) 
and (c) (regarding the effect of violating an injunction 
or voluntary assurance) which appear in SB 352;

(F) In the phrase "methods, acts or practices" which appears
many places in the bill, "methods" probably should be 
deleted because it doesn't add anything to the phrase 
and in many other places in the bill, including the basic 
AS 45.50.471, the phrase does not include it;

(G) On page 5, line 22 1/2, after the "of" the following
should be inserted: "secs. 471 - 631 of".

AP :ic
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March 10, 1970

The Honorable Barry W. Jackson 
Chairman, House Judiciary Committee 
House of Representatives 
Juneau, Alaska 99801
Dear Representative Jackson:

This is in response to the request of the Vice- 
Chairman of your committee, Mr. Pink, for clarification of 
certain issues raised with regard to the sections of HB 446 
and CSSB 352 which would have the effect of suspending the 
holdfer-in-due-course doctrine, now provided for In the 
Jnlform Commercial Code, where consumer paper is sought to 
be negotiated.

Section 45*50.550 of proposed House Bill 446 makes 
any instrument entered into between a retail buyer and 
sellor a non-negotiable instrument within the meaning of the 
UCC (AS 45.05). Paragraph (b) provides that an assignee of 
the seller is subject to all claims and defenses of the 
buyer and the buyer may not agree to limit his rights.

This section is intended to modify AS 45.05.726 
which provides:

Subject to a statute or decision which 
establishes a different rule for buyers 
of consumer goods, an agreement by a 
buyer that he will not assert against 
an assignee a claim or defense which he 
may have against the seller is enforce­
able by an assignee who takes his 
assignment for value, in good faith, 
and without notice of a claim or defense, 
except as to defenses * a type which 
may be asserted against a holder in due 
course of a negotiable instrument under 
§§ 246 - 402 of this chapter. A buyer 
who as part of one transaction signs both 
a negotiable instrument and a security 
agreement makes such an agreement.
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Under the current practice, when a negotiable Instrument and 
a security agreement are executed by a retail buyer, under 
the provisions of AS 45.05*726, the buyer by executing the 
negotiable instrument agrees not to assert any defenses against 
an assignee of the paper except defenses which could be 
asserted against a holder in due course. In effect, the 
assignee becomes a holder in due course and the buyer may not 
assert against the assignee defenses which he would have avail­
able in an action by the seller. Proposed AS 45.50.550 removes 
the holder in due course protection of the assignee thus 
allowing the buyer to assert any defenses against an assignee 
which he could assert against the seller of the merchandise.

Under trade practices an assignee among others could 
consist of finance companies, small loan companies and state 
and national banks. There is no statutory conflict under 
state law which proposed AS 45.50.550 would affect as to any 
of the various types of assignees. Nor is there any statutory 
conflict under Federal Law, which would adversely affect 
national banks in the event proposed House Bill 446 was 
adopted.

National banks are authorized to purchase install­
ment consumer paper. 12 U.S.C.A. § 84 sets forth the limits 
of liability of any person to a national bank. Paragraph 13 
provides that as to full recourse negotiable or non-negotiable 
installment consumer paper the bank is subject to a limitation 
of 25% of its capital and surplus. However, this section goes 
on to provide if the bank certifies :Lt has evaluated the 
responsibility of the purchaser of merchandise and is relying 
primarily on him for payment the 25$ limitation is transferred 
from the seller of the paper to the maker.

For example, if a bank were purchasing negotiable 
or non-negotiable recourse consumer paper from an automobile 
dealer it would be limited in the amount that it could pur­
chase to 25$ of its capital and surplus. However, if the bank 
evaluates the responsibility of the buyer of the automobile 
and certifies that it is relying primarily upon him for pay­
ment that paper is not considered in the 25$ limitation 
applicable to the dealer.

The section refers to both negotiable and non- 
negotiable consumer paper. The provision for certification is 
not limited to negotiable paper but also includes non- 
negotiable paper. Therefore, a statute which made all such 
paper non-negotiable would not change the authorization or the 
practice which national banks have been following.
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It does, of course, because It removes a bank from 
the protection of a holder in due course, requires it to be 
a little more circumspect in purchasing paper because of the 
requirement of evaluating the responsibility of the buyer 
and certifying that the bank is relying primarily on him for 
payment. Or in the words of the comptroller of national 
banks: "What is required essentially is the responsible
exercise of prudent banking judgment supported by a reasonably 
adequate record." (Comptroller’s Manual for National Banks,
May 1968, Sec. 1620(e).

Several states including California and Massachusetts 
have adopted legislation such as HB 446 without any noticeable 
effect on banks. Congress in 1959 when considering 12 U.S.C.A. 
§ 84(13) acknowledged the necessity of including non-negotiable 
paper in paragraph (13) because various state laws had been 
enacted limiting the negotiability of consumer paper. Thus it 
was stated in Senate Report (No. 731) on the amendment:

Furthermore, there has been a trend in recent 
years for the varous States to protect con­
sumers by adopting retail installment sales 
acts which specify the form which obligations 
covering consumer installment purchases shall 
take. The form prescribed is almost always 
nonnegotlable, and in at least some of these 
States the law prevents the seller of goods 
from taking a negotiable note in addition to 
the form of obligation prescribed by statute.
In these States banks engaged in this type of 
financing must take nonnegotlable paper.
(U.S. Code Congressional and Administrative 
News, Vol. 2, 86 Congress, First Session, 
page 2305.)
For the foregoing reasons, it is the opinion of this 

office that enactment of the sections on non-negotiability of 
consumer paper will not have any noticeable effect upon 
legitimate and good faith commercial transactions. On the 
other hand, passage of the measure will accomplish a sub­
stantial benefit to Alaska's consumers as was explained in our 
previous memorandum, (See letter to Hon. Tom Fink, Feb. 9»
1970 pp. 3-6) by requiring the purchasers of consumer paper to 
be more selective in choosing businesses from whom they pur­
chase paper and in policing the activities of the businesses 
with whom they do choose to deal.
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lt may be appropriate here to discuss one further 
point concerning the various approaches to the provision in 
question. The language of the provisions in HB 446 and CSSB 
352 are quite similar to the draft developed by the Committee 
on State Legislation. (See Suggested State Legislation 1970, 
The Council of State Governments.) In drafting the provisions 
both alternatives of the UCCC (SB 211) on the subject were 
considered but found to be less acceptable than the language 
of the present bills. SB 21x chose alternative "A" of the UCCC 
which provides that the rights of the consumer can only be 
asserted as a matter of defense to or set-off against a claim 
by the holder of the paper. Under that provision then the 
consumer has no rights unless the holder sues the consumer.
In the commentary on the language here it was stated:

This would allow continuation of threats to, 
and impairment of, a consumer's credit 
rating which result from harassing collection 
tactics sometimes used without any actual 
litigation being undertaken against the 
consumer. (p. 5 of Reprint)

Thus it is felt that though the effect of either approach is 
aimed at the same problem the legislation under consideration 
here is superior to that of the UCCC.

I hope these remarks have been of help to you in 
your study of this provision.

Very truly yours,
G. KENT EDWARDS
ATTORNEY GENERAL

By
Donald T'.̂ -fieighl* 

Assistant Attorney General
GKE:DJB:agm
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The Honorable Barry W. Jackson 
Chairman, House Judiciary Committee 
House of Representatives 
Juneau, Alaska 99801
Dear Mr. Jackson:

On March 7, 1970 I was honored to attend a session 
of your committee in which the various consumer fraud bills 
were being considered.

At the time of that meeting I indicated that this 
office had been accumulating a large volume of material 
dealing with consumer matters and laws on both the state and 
federal level. You asked if I would forward some of that 
material to you for your perusal.

In response to that request I am enclosing a small 
sampling of the material in our files. Much of the material 
would not be particularly useful to your committee in its 
study of these bills, but I would be delighted to forward 
all such files if you wish.

I hope this information will be helpful to you.
Very truly yours,
G. KENT EDWARDS r 
ATTORNEY GENERAL itlâ iL 3 Pet̂

GKE:WES:agm 
Enclosures

Assistant Attorney general
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February 17, 1970

The Honorable Tom Fink 
Alaska House of Representatives 
Juneau, Alaska 99801
Dear Mr. Fink:

On February 9, 1970 you were sent a letter in which 
the three consumer fraud bills now pending before the legislature 
were compared in some detail. Since that time one of the bills, 
SB 352, has been altered in several important points and this 
letter is to insure that you understand that the previous letter 
from this office was concerned with the original bill and not 
the substitute CSSB 352.

Though the substitute bill incorporates some of the 
features of the governor's bill (HB 446) it now appears to bear 
more relation to the Legislative Council proposal (HB 444) than 
to the former bill. Like HB 446, the substantial investigatory \ 
powers of the Attorney General are deleted. However, CSSB 352 _ 
goes even further in that it also has removed the power of the 
Attorney General to make regulations. The importance of this 
feature was expressed in our previous letter and its absence in 
a final law would be detrimental to the enforcement branch and 
the legitimate businessman as well.

The signal change in the substitute bill is the removal 
of any criminal sanctions from the bill which places it in the 
same category with HB 444 and leaves the governor's proposal the 
only bill providing for .criminal actions. It is felt that the 
effectiveness of a consumer fraud law not containing provisions 
for criminal proceedings would be drastically reduced and would 
be far out of line with other state provisions and practices.
In addition to removal of criminal penalties, it must be noted 
that the substitute reduces the civil sanctions and no longer 
provides for punitive damages. In short the substituted bill 
has had its teeth almost entirely drawn.
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CSSB 352, you will note, has added the sections with 
which your subcommittee was most interested, dealing with 
consumer paper. This addition, identical to the governor's 
bill, seems to be a recognition of the importance of taking 
consumer paper out of the holder-in-due-course doctrine presently 
provided by the UCC.

Thank you for your patience in this matter. I hope 
that these supplemental comments will be of help to you.

Sincerely,
G. KENT EDWARDS 
ATTORNEY GENERAL

Assistant Attorney General
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February 9s 1970s

The Honorable Tom Fink, Chairman 
Subcommittee on Consumer Fraud 
House Commerce Committee 
Sixth State Legislature 
Juneau, Alaska 99801
Dear Representative Fink:

This is in response to your request for a comparison 
of HB 444 , the proposed consumer fraud bill of the Legislative 
Council, and HB 446, the Governor's bill on the same subject.

For your information, also included in the analysis 
is SB 352, the only other comprehensive consumer fraud bill 
now pending before the legislature, and which was Introduced 
by Senator Terry Miller.

For convenience, the t.'.lls have been broken down 
into several particular areas so that the parallel features of 
the bills may be scrutinized separately.

I. Prohibited Acts.
(HB 446, pages 1 and 2 to line 22, page 
6, lines 7-26)
(HB 444, pages 1, 2 and 3 to line 19)
(SB 352, pages 1 and 2 to line 28)

All of the bills in question are quite similar in 
their coverage of consumer fraud down to the ninth and tenth 
subsections, though there are a few minor changes. Subsection 
(1) of HB 446 contains language which was felt to be more
specific than the term "pasB off" used in the other bills,
though all the subsections (1) contain language which specific­
ally outlaws the age-old fraud of passing off consumer goods. 
Subsection (3) of the Governor's bill is essentially a combi­
nation of subsections (2) and (3) of the other two bills.
[Note: The "of" in line 21 is a typographical error and
should have been "or". This subsection must be amended accord­
ingly in order to make sense.] Subsections 2, 4, 5, 6, 7, 8,
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9 and 10 of HB 446 are all included in HB 444 and SB 352.
The latter two bills contain a subsection (11) which is not 
included in the Governor’s bill. This section sets out a 
specific fraud which, though not covered specifically in HB 
446 would be actionable under its subsections (11) and (12).

Subsections (11) and (12) of HB 446 are not included 
in either of the other bills nor are there similar provisions 
in the other proposals. Subsection (11) requires that one be 
damaged by the fraud but does not require Intent while sub­
section (12) states that the deception would be actionable 
"whether or not" damage has occurred but requires intent. 
Combined with the power to make regulations (see below) these 
sections are potentially very valuable and would enable the 
enforcement official (the Attorney General in all bills) to 
reach all forms of practice which are unfair or deceptive to 
consumers. As such, it is felt these subsections provide 
more complete and comprehensive protection to the public 
against all of the various trade practices which unfairly 
injure or are calculated to Injure consumers.

An important difference between the prohibitions in 
the Governor's bill and those in the other bills is the lack, 
in most sections, of an Intent, or knowledge requirement to 
constitute a violation. It would appear that a few of the 
prohibitive acts in the other two bills do not require the 
element of intent ■ either. For an instance, subsection (4) 
of both HB 444 and SB 352 does not refer to intent.or knowledge. 
Likewise, subsection (12) of both bills appears not to require 
the element of scienter. The position that the element of 
intent not be required to constitute a violation in the 
Governor's bill is similar to that taken by several states (for 
instance Texas) and recognizes the essential nature of the 
activity sought to be prohibited as a fact accomplished, i.e. 
that someone has been damaged. This is especially true in any 
civil action where intent or knowledge has no part in such 
litigation for the salient point here is whether or not a 
person has been damaged. It is the position of this office, 
therefore, that the element of Intent should not be included 
in the prohibited acts but if it is so Included in the final 
bill Intent should not be required in any civil action and 
that in a criminal action there should be an evidentiary 
presumption, rebuttable by the defendant, that the act was 
done with intent.
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HB 444 contains several subsections which are not in 
either the Governor’s bill or the Senate bill. To-wit, sub­
sections (13)j (14) and (15) are unique to the council proposal 
In inverse order, (15) would appear to be covered at least by 
(6) of the same section, (6) of SB 352 and (5), (11) and (12) 
of the Governor’s bill. Likewise, the prohibition against 
’bait and switch' advertising in (14) of HB 444 would probably 
be covered by (9) of the same section, (9) of the Senate bill 
and (8), (11) and (12) of the Governor's bill. This section 
includes the advantage of clear, specific prohibitions but may 
prove to contain loopholes or allow their creation by the 
imaginative and ever alert mind of the swindler. Subsection 
(13) of HB 444 again sets out a specific prohibition which is 
not included in either of the other bills. It is not 
precisely clear on the face of the subsection as to what trans­
actions it might cover but may prove to be a useful addition 
to the prohibited acts section.

Both HB 444 and SB 352 contain identical subsections 
(b) and (c) which are not included in HB 446. It is not 
apparent what the specific purpose of subsection (b) is. It 
is probable that this subsection is aimed at giving an 
evidentiary advantage where there has been consumer fraud, to 
one either prosecuting or seeking damages in an anti-trust 
action, as it refers to injuring competition and competitors. 
Since, at the time the bill was drafted Alaska had no anti­
trust provisions or proposed bills, it was not included in 
HB 446. However, the intent of the subsection may have been 
to aid in litigation begun under the several federal anti- 
trust laws, and may have value as such in the final bill. 
Subsection (c) was not considered necessary in HB 446 in light 
of AS 01.10.010 which makes the common law applicable in Alaska 
where 3t is not contrary to the State or Federal Constitutions.

A major provision which appears in the Governor's 
bill, but which does not appear in either of the other proposed 
bills, is the section on the non-negotiability of certain 
consumer paper found on page 6, line 7 of HB 446. A similar 
provision is still pending before the legislature in HB 362, 
though the technical statutory approach is somewhat different 
because that bill actually amends the Uniform Commercial Code. 
The Uniform Commercial Code presently permits a waiver of 
defense clauses in commercial transactions and the execution of 
a negotiable instrument is made equivalent thereto, but, in
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effect, cedes to each state the power to set its own policies 
with respect to their use. Thus, in AS 45.05.726(a) the 
code oermits the waiver of defenses "Subject to a statute or 
decision. . . . "  The section of HB 446 presently under 
discussion would constitute the statute to which this section 
would refer. This section is intended to reach only paper 
which is described as negotiable for the purposes of AS 
45.05.726(a) for it is this section that automatically forces 
a waiver of defenses agreement on a buyer signing a negotiable 
instrument. Thus, it is clear that many types of paper trans­
actions in the consumer market would not be covered by this 
provision.

Present Alaskan law works a genuine hardship and 
great injustice on consumers in the state when it permits the 
transferee of consumer paper to cut off the consumer's 
defenses. When one buys goods it is his reasonable expectation 
that if the vendor does not live up to his end of the bargain, 
he, the consumer, may refuse to pay. In actual fact, however, 
he very often finds that the note has been assigned away to a 
third party with whom he has not dealt and of whom he may have
never heard, and he is left only with a cause of action against
the seller which, assuming the presence and solvency of the 
seller, means an expensive and time consuming law suit.

There is a considerable and increasing use of the 
holder of the due-course-doctrine in Alaska for fraudulent 
purposes. Very often a group moves in, makes a fantastic 
offer to consumers which is never intended to be fulfilled,
takes a note for the products or services, negotiates it, and
skips the jurisdiction before anyone even realizes they have 
been taken. As a practical matter, the consumer has no 
recourse, least of all against the holder of his note to whom 
he is legally liable. Very often it is impossible for law 
enforcement officers to stop the dishonest or sharp dealer 
before the damage is done. However, an essential part of any 
such scheme is the sale of the paper taken. If the institu­
tions who close their eyes to the people with whom they are 
dealing realize that it is they, not the consumer, who will be 
left holding the bag, the incidence of consumer fraud of this 
nature will decrease markedly.

It may be noted that the Uniform Consumer Credit 
Code (U3C) also takes a dim view of negotiable consumer paper, 
and offers the legislature another alternative in accomplish­
ing the objective sought in the present section, as the U3C 
has been Introduced as SB 211. One of the stated aims of the
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U3C in deciding what credit or practices to prohibit or limit, 
was to insure that there were very real and corresponding 
benefits to the consumer because of the recognition that 
restrictions on rights of creditors could lead to higher credit 
costs and interest rates (see N. Butler, Summary of the Uniform 
Consumer Credit Code 3, 1968). One of the very first practices 
outlawed by the U3C was the use of negotiable promissory notes 
and consumer sales (see 4.850 UCC4, in SB 211, page 46, line 
29). The code also contains two alternative proposales as to 
the question of defenses and their waiver by the buyer as to an 
assignee of a consumer contract.

Obviously, the thrust of all these proposals is to 
curtail the abuse of the holder-in-due-course doctrine pre­
sently provided under the UCC, as noted above. The purpose of 
this doctrine is, of course, to insure, as far as it can, the 
free flow of commercial paper and to encourage investment.
The supposition of the typical holder-in-due-course incident 
is that there are two innocent parties: the obligor who has
been wronged by the obligee, and the assignee who took the note 
from the obligee without notice of the defense. The lav;, by 
favoring the holder of the note, seeks to keep the paper moving 
and relieve the anxieties of prospective transferors. However, 
the code, as noted, recognizes the difference between consumer 
paper and other loans, though it allows the local law to 
determine what the consequences of the distinction, if any, 
shall be. (It is interesting to note that the UCC originally 
sought to deny third party freedom from defenses in the case 
of consumer goods [Uniform Commercial Code § 9-20C1 (1952 
version)] which version was originally adopted in Pennsylvania.)

One question to be asked and answered, therefore, is 
whether the holder in due-course-doctrine, as applied to 
consumer paper, is really having this classic effect on the 
money market. It is submitted that it does not. Consumer 
paper passes from dealer to financer as readily in states that 
subject the assignee to defenses as in states that do not.
The possibility of consumer defenses is merely one of several 
risks taken by the assignee and the price he pays l'or the 
paper and the recourse or reserve arrangement he makes with 
the dealer are considered at the time the paper is negotiated. 
Consumer paper is not typically 2’ * sold between financial 
institutions (saving perhaps some bulk transfers in which the
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second assignee is probably indifferent to the defenses of 
individual consumers) but if bought directly from the dealers, 
and it is here that the crux of the situation may be seen 
most clearly.

Without question the financial institution who is 
in the consistent practice of buying paper from particular 
dealers is in the best position to police his retail activities; 
presently, however, he has no reason to do so. By making the 
financial institution subject to the defenses of buyers, however, 
the effect will be to make those institutions put pressure on 
retailers to improve shoddy or dishonest dealings and force them 
to examine more carefully the paper sought to be sold by fjy-by- 
night businesses. Moreover, what is the social or economic 
policy of allowing a financial institution to deal with a dis­
reputable dealer and then stand free of liability while the 
consumer bears the loss?

There is the possibility that the increased protection 
afforded by requiring buyers of paper to be a bit more selective 
in their purchases and by making them subject to the defenses 
of consumer notes will result in some increased credit costs. 
However, the small increase, if any, is justified by the amount 
of lost consumer dollars in personal financial difficulties 
that may be avoided by this legislation. Moreover, there are 
aspects of this section which may actually decrease the cost 
of credit which cannot be ignored; notably the reduction in 
personal bankruptcies and increased percentages of collections 
from satisfied customers.

II. Exemptions and Exceptions.
(HB 446, page 2, line 24 to page 3» line 5)
(HB 444, page 3, line 20 to page 4, line 6)
(SB 352, page 2, line 29 to page 3, line 12)

All three bills contain common exceptions and exemptions 
in subsections (1) and (2), HB 446 and SB 352 being almost 
identical. These two exceptions are almost always proviaed in 
the similar state laws regarding consumer fraud and are considered
necessary to protect the parties concerned. It must be noted
that HB 444 does not repeal, as do the other two bills, the 
present sections on false or misleading advertising which contain 
a provision (AS 45.50.490(b)) similar to all the subsections (2), 
The retention of this exception in HB 444 presumably is to insure 
that it will apply to both the civil actions it provides and the 
criminal actions in the present law.
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HB 444 also contains a third exception dealing with 
a pending action and appeals, and a fourth dealing with trade­
marks and tradenames used prior to the effective date of the 
statute.

III. Investigatory, Regulatory, and Subpoena 
Powers of the Attorney General.
(HB 446, page 3, lines 6 and 7)
(HB 444, page 4, lines 7 to page 5, line 24)
(SB 352, page 3, line 13 to page 5, line 1)

One of the most marked differences between the
Governor's bill aid the other bills is the inclusion in the 
.atter of very broc.d powers of investigation centering in the 
office of the Attorney General. Most of the states enacting 
chis type f legislation have included these powers and they 
nave apparently proven to be a useful enforcement aid primarily 
in states where court calendars are very crowded and immediate 
judicial action is difficult or impossible to obtain. It was 
felt, at the time 446 was drafted, that these extraordinary 
powers were not necessary to the enforcement of the act for 
several reasons. At this time, court calendars are not 
generally so overcrowded in Alaska as to make it difficult to 
hear motions for restraining orders or injunctions nor are the 
offices of the Attorney General so far distant from the court 
rooms that it would be impossible or Inconvenient to act 
quickly in the necessary case. In addition, the relative 
isolation of the state combined with the relatively small 
population tends to discourage the fly-by-night or fast moving 
operator for whom most of these extraordinary powers are 
required from using Alaskans as his 'dupes'.

It must be noted that the powers granted by these
two bills are both exceptional and substantial. The Attorney 
General, if these provisions are understood correctly, may
upon his belief that some deceptive practice is or has taken
place, (1) make the person in question file a detailed report 
in writing and under oath, (2) examine and cross-examine the 
person, (3) examine the property, records, books, and documents, 
(4) make copies of any of the above. The only investigation 
over which a court has any authority apparently is where the 
Attorney General wants to impound a sample of the property.
In addition to these powers the Attorney General may issue 
subpoenas on his own power. These powers are reinforced by 
remedies against those refusing to cooperate in the Investigation.
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Should the legislature decide to include these powers 
in the final bill, the following general comments are offered 
for your consideration. SB 352 has identical powers to HB 444. 
However, it does not contain the safeguards against their 
abuse as does the latter bill (see HB 444, page 7, lines 5 to 
line 28). HB 444 recognizes the constitutional problems of 
self-incrimination which would be inherent in using material 
directly or indirectly uncovered as a result of an investiga­
tion conducted with these powers in p.ny criminal action.
(Though it must be noted that HB 444 provides for no criminal 
sanction.) The powers would, of course, be invaluable in 
opening up a violator to civil damages or injunction but their 
aid in convicting a person of a crime is doubtful. This 
distinction should be made where the broad investigatory powers 
are provided.

Likewise, HB 444 recognizes the possible abuse of 
the powers in question by requiring discovered material to be 
kept confidential. This protection will prevent persons from 
being pilloried in newspapers, stigmatized, or otherwise 
attacked unless the Attorney General, in his investigation has 
found evidence substantial enough to justify litigation. In 
this line of thought, some consideration might be given to the 
protection of trade secrets, secret trade information, or other 
privileged matter. Some states (Massachusetts notably) require 
that the demand fcr information shall not contain any require­
ments which would be unreasonable or improper if contained in 
a subpoena duces tecum Issued by a court. Further court 
control could be obtained by providing for a motion by the 
person of whom the information is requested to extend the 
period of time or even satisfy the demand for good cause. In 
addition, some consideration should be given o the time and 
place that such information could be demanded (regular business 
hours, regular place of business, etc.).

It should be noted here that all three bills allow 
for regulatory power in the cffice of the Attorney General.
This provision will enable the Attorney General to pinpoint 
specific schemes and rackets by regulation so that there can 
be no mistake as to what acts are prohibited. It is an 
important and useful tool in insuring that comprehensive and 
effective protection is afforded the public in consumer matters 
and the provision which will allow in the long run greater 
fairness to the business man by outlining prescribed conduct 
with precision.
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IV. Restraining Orders, Injunctions,
Voluntary Compliance.
(HB 446, page 3, line 8 to page 5, line 3)
(HE 444, page 5, line 25 to page 7, line 28)
(SB 352, page 5, line 2 to page 6, line 12)

Any law seeking to regulate such a sensitive area as
consumer fraud requires that a broad spectrum of ways to deal 
with violators, whose activities may range from borderline to 
flagrant, be available to the authority charged with enforce­
ment. Though the development of a body of effective regulations 
as to what specific acts are prohibited will go a long way 
toward putting the business man on notice as to what activity 
is prohibited, the use of assurances of discontinuance or 
voluntary compliances are particularly uselul in cases where 
an honest business man unwittingly may have used a practice 
that could be considered deceptive. As a practical matter, 
long standing usages by businesses or industry which would be 
illegal under a new law may continue unnoticed and such cases 
should not necessarily be brought into court though something 
beyond a specific warning may be needed. Also, the use of 
this device will aid the enforcement officers and courts by 
giving an alternative to actual litigation for every use of 
deception. The provisions for voluntary compliance in HB 444 
and SB 352 are substantially the same except that the latter 
adds a subsection (c) (page 6, line 8) which would seek to 
make a violation of the assurance prlma facie (rebuttable) 
evidence of the violation of the law in civil actions by the 
Attorney General. This provision attempts to overcome the 
shortcoming of the voluntary assurance that if it is violated 
the Attorney General must proceed as if it had never been made.

The Governor's bill does not include it, as do the 
other bills, the provision for the voluntary payment by the 
alleged violator of investigative costs or damages on a stipu­
lation to the assurance. This section does not appear to add 
a great deal to the bill because unless such an agreement were 
specifically prohibited by statute it could always be entered 
into regardless of its mention in the consumer fraud bill. 
Moreover, the Governor's bill does contain substantial provi­
sions for private recourse, and in no way would prohibit this 
payment which is stated to be voluntary.

The power of the Attorney General to seek injunctions, 
whether permanent or temporary is common to all three bills and
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is a valuable and traditional tool of enforcement and one which 
we believe is essential to effective enforcement of a deceptive 
trade practice act.

V. Penalties.
(HB 446, page 6, line 27 to page 7, line 20)
(HB 444, page 7, line 29 to page 8, line 13)
(SB 352, page 6, line 13 to page 7, line 9)

SB 352 and the Governor’s bill both provide for
criminal sanctions for a violation of the act. HB 444 in 
marked contrast does not provide for any criminal sanctions.
It is submitted that criminal sanctions are often the only way 
to deal with the purveyors of consumer fraud and that any bill 
without them would be of little help in actually curbing the 
incidents of consumer fraud in Alaska. A bill providing only 
civil penalties seems to assume that the victims of fraud are 
intelligent middle class individuals who are all aware of their 
rights, are familiar with and at ease in the courts, and are 
willing to bring actions to enforce their rights. Many times 
the persons hardest hit by these frauds are the poor, the 
illiterate, the feeble, the old, immigrants, the unaware, the 
unintelligent, and others who need to be protected from the 
unscrupulous. We are rarely concerned in these laws with the 
brilliant confidence artist who executes a multi-million dollar 
stock swindle against the financial wizards of Wall Street; we 
are talking here about individuals who take advantage of people 
who are already disadvantaged and prey upon the weakest members 
of our society. This is criminal activity and should be 
treated as such.

It is the apparent theory of HB 444 that the present 
criminal law is sufficient to protect the general public. The 
only additional public protection afforded by this proposal is 
the ability of the Attorney General to seek an injunction, 
which, if broken, could result in a civil penalty of up to 
$10,000. In other words, the purveyor of fraud has nothing to 
lose by engaging in fraudulent acts. Even if the Attorney 
General identifies him, seeks and obtains an injunction, (or 
assurance of discontinuance) the defrauder has lost nothing.
He i3 free then to find another racket in which to engage so 
long as the court's order is not violated. The only fear 
under HB 444 would be from civil suits of those who are aware 
of the fraud, can prove damage, and are willing to prosecute
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their cases. However, as noted below, these civil claimants 
are given no evidentiary advantage and no specific provision 
for punitive or treble damages. Moreover, it is difficult 
to imagine a defrauder entering into an assurance of dis­
continuance with the Attorney General if the most than can 
be done is to get an injunction against him. The lack of 
criminal sanctions negates the use of this manpower saving 
tool. In short, the bill contains no real deterrent to 
fraudulent practices and next to no way to punisry'those who 
do engage in fraud. HB 444, despite its extensive and care­
fully drawn provisions prohibiting acts, providing for 
investigations, etc., will, in fact, change very little the 
present law which is inadequate to deal with the mounting 
incidence of consumer fraud in Alaska.

In comparing HB 446 and SB 352, it is notable that 
upper limit of the fine in the latter is $1,000, while In the 
former it is $10,000. Both provide for one year imprisonment.
It is submitted that the fine will be used much more extensively 
by the courts than the jail sentence and that a $1,000 fine is 
an insufficient deterrent to the crimes set out in these bills. 
Consumer fraud is big business and $1,000 to many of these 
organizations would be a mere slap on the wrist, and easily 
written off as a 'business expense'. In addition the civil 
penalty limit for violation of a court order in SB 352 is only 
$10,000 as compared with $25,000 in the Governor's bill. 
Obviously these upper limits are not aimed at small operators 
but at the large, nation-wide organizations who may be well 
heeled and may retain 'house counsel1' or other advantages.

All of the bills provide for private civil actions 
but again HB 444 is considerably less helpful than the other 
two bills. It provides only for actual damages where, in the 
proper case, the other bills would allow punitive damages 
(SB 352) or treble damages (HB 446). It does not specifically 
provide for class actions; nor does it give the evidentiary 
edge (prima facie) to private litigants where there has been 
a permanent injunction or final Judgment as does the Governor's 
bill in subsection (e) of 45.50.540 (page 6, line 2). This 
point is not a minor one for in consumer fraud cases the main 
difficulty in getting a Judgment is the investigation and 
accumulation of evidence which can be prohibitively expensive. 
Neither HB 444 or SB 352 provide for this feature. The 
deletion of this evidentiary advantage is particularly damaging 
to HB 444 which relies only on the Attorney General's ability 
to get an injunction and the possibility of private civil 
recovery for sanctions.
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All owing for private civil actions in a consumer fraud 
law is extremely helpful to the enforcement agent because it has 
the effect of making the law ’self-enforcing’ to a degree, and 
especially with regard to the smaller or occasional claims. As 
a general rule, every such case which is brought by a private 
party means one less that must be prosecuted by the state. The 
enforcement officer is thus freer to investigate the professional 
or organized operations which are of important public concern 
and which may be prevented before they begin. In addition, it 
must be noted that the civil action gives the injured party a 
chance to recover his damages.

In our opinion the Governor's bill and, to the extent 
applicable, SB 352 are more sensitive than HB 444 to the need 
for a wide range of alternatives for enforcement. It includes 
higher limits for violation of orders or injunctions; it 
provides for a civil action by the state and class actions by 
injured groups; it provides for revocation of a corporate 
franchise as a proper case; it provides for a receivership 
where the court deems such extreme action necessary; and it 
recognizes the ability of private actions to aid in enforcement.

VI. Definitions.
(HB 446, page 7, line 21 to end)
(HB 444, page 8, line 15 to end)
(SB 352, page 7, line 10 to end)

In HB 444 "person" seems unnecessary in light of
AS 01.10.060(7).

I hope these observations have been of help to vou in 
your study of this important legislation. If you have qi<3tions 
concerning it, please do not hesitate to contact this office.

Very truly yours,
G. KENT EDWARDS 
ATTORNEY GENERAL

Assistant Attorney JSeneral
GKE:WES:agm
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TO: STATE ASSOCIATION EXECUTIVES

FTC URGES STATES TO ENACT "UNFAIR TRADE PRACTICES 
AND CONSUMER PROTECTION LAW"

The Federal Trade Commission has renewed its recommenda­
tion originally made in 1966 that the states enact laws to protect 
the public from deceptive and unfair trade practices. The recom­
mended legislation which is similar to language contained in 
Section 5 of the Federal Trade Commission Act, would enable 
the Attorney General or some other designated state official to 
investigate and obtain court injunctions with respect to 
unfair methods of competition and unfair or deceptive acts or 
practices in trade or commerce.

This year's draft, contains a provision authorizing the 
court to decree restitution of money or property to anyone who suffers 
damage from unlawful acts or practices, to appoint a receiver or revoke 
a license or certificate for doing business. Provision is also 
made for injured parties to initiate suits for the recovery of their 
own damages as well as losses sustained by others who have been 
similarly damaged and for payment of attorney fees and court costs.
FTC chairman, Paul Rand Dixon, in discussing the current proposal, 
stated that ordinarily the amount involved in the consumer trans­
action is not sufficient to warrant bringing private suit, with 
result that thousands ol consumers suffer small losses without any 
remedy being available. Under the new proposal, minimum relief of 
$200 is authorized and the court may, in its discretion, award up to 
three times the actual damage.

Another new section added to the model law this year, 
is designed to eliminate the holder-in-due-course doctrine for



consumer installment transactions. The section provides that 
a consumer’s promisory note or other evidence of debt is different 
from ordinary commercial paper and if it is transfered to a finance 
company or other third party, the consumer may assert all the 
defences against the note holder that he would have asserted 
.against the original seller or lessor of the goods or services. The 
Commission feels that eliminating the holder-in-due-course 
doctrine for consumer installment transactions will help to 
eliminate consumer deception and the hardships which consumers 
suffer as a result of high pressure selling methods.

The Council of State Governments has endorsed the 
draft recommended by the Commission with three changes:

1- in the prefatory explanation regarding the limitation 
of the holder-in-due-course doctrine, the Council 
added a footnote reminding state legislatures to 
consider this change in conjunction with the Uniform 
Consumer Credit Code;

2- in the civil damage section, the Council changed 
treble damages to punitive damages; and

3- the Council deleted the section which would have 
provided criminal penalties. This was done on the 
motion of a member who expressed the view that their 
inclusion would unduly complicate and delay investigation 
under the law, and that state criminal fraud laws are 
already more or less adequate, the great need being for
a law which provides civil procedure and remedies.

Douglas R. Gordon 
Manager, Government Affairs Division



Suggested Legislation

(Title should conform to state requirements. The 
following are some suggestions: "An Act to prohibit
unfair methods of competition and unfair or deceptive 
acts or practices in the conduct of any trade or 
commerce"; "Unfair Trade Practices and Consumer 
Protection Law"; or "Buyer Protection Act".)

(Be it enacted, etc.)

Section 1. Definitions.

As used in this Act,

(a) "Person" means natural persons, corporations, 
trusts, partnerships, incorporated or unincorporated 
associations, and any other legal entity.

(b) "Trade" and "commerce" mean the advertising, 
offering for sale, sale, or distribution of any services 
and any property, tangible or intangible, real, personal 
or mixed, and any other article, commodity, or thing of 
value wherever situate, and shall include any trade or 
commerce directly or indirectly affecting the people of 
this State.

(c) "Documentary material" means the original or a 
copy of any book, record, report, memorandum, paper, com­
munication, tabulation, map, chart, photograph, mechanical 
transcription, or other tangible document or recording, 
wherever situate.

(d) "Examination" of documentary material shall include 
the inspection, study, or copying of any such material, and 
the taking of testimony under oath or acknowledgment in 
respect of any such documentary material or copy thereof.

Section 2. Unlawful acts or practices.

Alternative Form No. 1:

Unfair methods of competition anc unfair or deceptive 
acts or practices in the conduct of any trade or commerce 
are hereby declared unlawful.
Alternative Form No. 2:

False, misleading, or deceptive acts or practices in the 
conduct of any trade or commerce are hereby declared unlawful



Alternative Form No. 3:

The following unfair methods of competition and unfair 
or deceptive acts or practices in the conduct of any trade 
or commerce are hereby declared to be unlawful:

(1) passing off goods or services as those of another;
(2) causing likelihood of confusion or of misunderstanding 

as to the source, sponsorship, approval, or certification of 
goods or services;

(3) causing likelihood of confusion or of misunderstanding 
as to affiliation, connection, or association with, or certifi­
cation by, another;

(4) using deceptive representations or designations of 
geographic origin in connection with goods or services;

(5) representing that goods or services have sponsorship, 
approval, characteristics, ingredients, uses, benefits, or 
quantities that they do not have or that a person has a sponsor­
ship, approval, status, affiliation, or connection that he does 
not have;

(6) representing that goods are original or new if they 
are deteriorated, altered, reconditioned, reclaimed, used, or 
secondhand;

(7) representing that goods or services are of a particular 
standard, quality, or grade, or that goods are of a particular 
style or model, if they are of another;

(8) disparaging the goods, services, or business of 
another by false or misleading representation of fact;

(9) advertising goods or services with intent not to sell 
them as advertised:

(10) advertising goods or services with intent not to 
supply reasonably expectable public demand, unless the adver­
tisement discloses a limitation of quantity;

(11) making false or misleading statements of fact con­
cerning the reasons for, existence of, or amounts of price 
reductions;

(12) engaging in any other conduct which similarly creates 
a likelihood of confusion or of misunderstanding; or

(13) engaging in any act or practice which is unfair or 
deceptive to the consumer.

Section 3. Interpretation.

(a) It is the intent of the legislature that in construing 
Section 2 of this Act due consideration and great weight shall 
be given to the interpretations of the Federal Trade Commission 
and the federal courts relating to Section 5(a)(1) of the



Federal Trade Commission Act (15 U.S.C. 45(a)(1)), as from 
time to time amended; and

(b)•The attorney general may make rules and regulations 
interpreting the provisions of Section 2 of this Act. Such 
rules and regulations shall not be inconsistent with the 
rules, regulations and decisions of the Federal Trade Commis­
sion and the federal courts in interpreting the provisions 
of Section 5(a)(1) of the Federal Trade Commission Act 
(15 U.S.C. , 45 (a) (].)), as from time to time amended.

Section 4. Exemptions.

Nothing in this Act shall apply to:

(a) Actions or transactions permitted under laws 
administered by the state public service commission or other 
regulatory body or officer acting under statutory authority 
of this State or the United States (or the state fair trade 
law) .

(b) Acts done by the publisher, owner, agent, or employee 
of a newspaper, periodical or radio or television station in 
the publication or dissemination of an advertisement, when the 
owner, agent or employee did not have knowledge of the false, 
misleading or deceptive character of the advertisement, did 
not prepare the advertisement, and did not have a direct 
financial interest in the sale or distribution of the adver­
tised product or service.

Section 5. Restraining prohibited acts.

Whenever the attorney general has reason to believe that 
any person is using, has used, or is about to use any method, 
act or practice declared by Section 2 of this Act to be unlaw­
ful, and that proceedings would be in the public interest, he 
may bring an action in the name of the State against such 
person to restrain by temporary or permanent injunction the 
use of such method, act or practice, upon the giving of 
appropriate notice to that person. The notice must state 
generally the relief sought and be served in accordance with 
Section 13 of this Act and at least three (3) days before the 
hearing of the action. The action may be brought in the 
(trial court of general jurisdiction of the county or judicial 
district) in which such person resides or has his principal 
place of business, or, with consent of the parties, may be 
brought in the (trial court of general jurisdiction of the 
county or judicial district) in which the State Capitol is 
located. The said courts are authorized to issue temporary 
or permanent injunctions to restrain and prevent violations 
of this Act, and such injunctions shall be issued without 
bond.



Section 6. Additional public relief.
The court may make such additional orders or judgments 

as ma^ be necessary to restore to any person in interest any 
moneys or property, real or personal, which may have been 
acquired by means of any practice in this Act declared to be 
unlawful, including the appointment of a receiver or the 
revocation of a license or certificate authorizing that 
person to engage in business in this state, or both.

Section 7. Powers of receiver.

When a receiver is appointed by the court pursuant to 
this Act, he shall have the power to sue for, collect, 
receive and take into his possession all the goods and 
chattels, rights and credits, moneys and effects, lands and 
tenements, books, records, documents, papers, choses in 
action, bills, notes and property of every description, 
derived by means of any practice declared to be illegal and 
prohibited by this Act, including property with which such 
property has been mingled if it cannot be identified in kind 
because of such commingling, and to sell, convey, and assign 
the same and hold and dispose of the proceeds thereof under 
the direction of the court. Any person who has suffered 
damages as a result of the use of employment of any unlawful 
practices and .submits proof to the satisfaction of the court 
that he has in fact been damaged, may participate with 
general creditors in the distribution of the assets to the 
extent he has sustained out-of-pocket losses. In the case 
of a partnership or business entity, the receiver shall settle 
the estate and distribute the assets under the direction of 
the court. The court shall have jurisdiction of all questions 
arising in such proceedings and may make such orders and 
judgments therein as may be required.

Section 8. Private and class actions.

(a) Any person who purchases or leases goods or services 
primarily for personal, family or household purposes and 
thereby suffers any ascertainable loss of money or property, • 
real or personal, as a result of the use or employment by 
another person of a method, act or practice declared unlawful 
by Section 2 of this Act, may bring an action under rules of 
civil procedure in the (trial court of general jurisdiction 
of the county or judicial district) in which the seller or 
lessor resides or has his principal place of business or is 
doing business, to recover actual damages or $200 whichever 
is greater. The court may, in its discretion, award up to 
three times the actual damages sustained and may provide such 
equitable relief as it deems necessary or proper.

-10-



(b) Persons entitled to bring an action under sub­
section (a) of this Section may, if the unlawful method, 
act or practice has caused similar injury to numerous 
other persons similarly situated and if they adequately 
represent such similarly situated persons, bring an action 
on behalf of themselves and other similarly injured and 
situated persons to recover damages as provided for in 
subsection (a) of this Section. In any action brought

. under this Section, the court may in its discretion order, 
in addition to damages, injunctive or other equitable 
relief.

(c) Upon commencement of any action brought under 
subsection (a) of this Section the clerk of court shall 
mail a copy of the complaint or other initial pleading to 
the attorney general and, upon entry of any judgment or 
decree in the action, shall mail a copy of such judgment 
or decree to the attorney general.

(d) In any action brought by a person under this 
Section, the court may award, in addition to the relief 
provided in this Section, reasonable attorney's fees and 
costs.

(e) Any permanent injunction, judgment or order of the 
court made under Section five of this Act shall be prima 
facie evidence in an action brought under Section eight of 
this Act that the respondent used or employed a method, act 
or practice declared unlawful by Section two of this Act.

Section 9. Non-negotiability of consumer paper.

(a) If any contract for sale or lease of consumer goods 
a or services on credit entered into between a retail seller 

and a retail buyer requires or involves the execution of a 
promissory note or instrument or other evidence of indebted­
ness of the buyer, such note, instrument or evidence of 
indebtedness shall have printed on the face thereof the

-11-



words "consumer paper," and such note, instrument or 
evidence of indebtedness with the words "consumer paper" 
printed thereon shall not be a negotiable instrument 
within the meaning of the Uniform Commercial Code —  
Commercial Paper.

(b) Notwithstanding the absence of such notice on 
a note, instrument or evidence of indebtedness arising 
out of a consumer credit sale or consumer lease as 
described in this Section, an assignee of the rights 
of the seller or lessor is subject to all claims and 
defenses of the buyer or lessee against the seller or 
lessor arising but of the sale or lease. Any agree­
ment to the contrary shall be of no force or effect 
in limiting the rights of a consumer under this 
Section. The assignee's liability under this Section 
may not exceed the amount owing to the assignee at 
the time the claim or defense is asserted against the 
assignee. Failure to imprint the words "consumer 
paper" on such note, instrument or evidence of 
indebtedness shall subject the seller or other 
responsible person to appropriate civil and criminal 
sanctions as provided in this Act.

Section 10. Assurances of voluntary compliance.

In the administration of this Act, the attorney general 
may accept an assurance of voluntary compliance with respect 
to any method, act or practice deemed to be violative of the 
Act from any person who has engaged or was about to engage 
in such method, act or practice. Any such assurance shall 
be in writing and be filed with and subject to the approval 
of (trial court of general jurisdiction of the county or 
judicial district) in which the alleged violator resides or
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has his principal place of business, or the (trial court of 
general jurisdiction of the county or judicial district) in 
which the State Capitol is located. Such assurance of vol­
untary compliance shall not be considered an admission of 
violation for any purpose. Matters thus closed may at any 
time bo reopened by the attorney general for further proceed­
ings in the public interest, pursuant to Section 5.

Section 11. Investigation.

(a) When it appears to the attorney general that a 
person has engaged in, is engaging in, or is about to engage 
in any act or practice declared to be unlawful by this Act, 
or when he believes it to bo in the public interest that an 
investigation should be made to ascertain whether a person 
in fact has engaged in, is engaging in or is about to engage 
in, any act or practice declared to be unlawful by this Act, 
he may execute in writing and cause to be served upon any 
person who is believed to have information, documentary 
material or physical evidence relevant to the alleged or 
suspected violation, an investigative demand requiring such 
person to furnish, under oath or otherwise, a rep rt in 
writing setting forth the relevant facts and circumstances 
of which lie has knowledge, or to appear and testify or to 
produce relevant documentary material or physical evidence 
for examination, at such reasonable time and place as may 
be stated in the investigative demand, concerning the 
advertisement, sale or offering for sale of any goods or 
services or the conduct of any trade or commerce that is 
the subject matter of the investigation.

(b) At any time before the return date specified in an 
investigative demand, or within twenty days after the demand 
has been served, whichever period is shorter, a petition to
extend the return date, 
stating good cause, may 
general jurisdiction of 
where the person sei ved

or to modify or set aside the demand, 
be filed in the (trial court of 
the county or judicial district) 
with the demand resides or has his 

principal place of business or in the (trial court of general 
jurisdiction of the county or judicial district) where the 
State Capitol is located.

Section 12. Subpoenas, hearings, rules and regulations.

To accomplish the objectives and to carry out the duties 
prescribed by this Act, the attorney general, in addition to 
other powers conferred upon him by this Act, may issue sub­
poenas to any person, administer an oath or affirmation to
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any person, conduct hearings in aid of any investigation or 
inquiry, prescribe such forms and promulgate such rules and 
regulations as may be necessary, which rules and regulations 
shall have the force of lav/; provided that none of the powers 
conferred by this Act shall be used for the purpose of com­
pelling any natural person to furnish testimony or evidence 
which might tend to incriminate him or subject him to a 
penalty or forfeiture; and provided further that information 
obtained pursuant to the powers conferred by this Act shall 
not be made public or disclosed by the attorney general or 
his employees beyond the extent necessary for law enforcement 
purposes in the public interest.

Section 13. Service of notice , demand or subpoena.

Service of any notice, demand or subpoena under this Act 
shall be made personally v/ithin this State, but if such can­
not be obtained, substituted service therefor may be made in 
the following manner:

(a) Personal service thereof without this State; or

(b) The mailing thereof by registered or certified mail 
to the last known place of business, residence or abode within 
or without this State of such person for whom the same is 
intended; or

(c) As to any parson other than a natural person, in the 
manner provided in the (rules of civil procedure) as if a 
(complaint or other pleading which institutes a civil 
proceeding) had been filed; or

(d) Such service as a (trial court of general jurisdic­
tion of the county or judicial district) nuty direct in lieu 
of personal service within this State.

Section 14. Enforcement of investigative demands.

If any person fails or refuses to file any statement or 
report, or ooey any subpoena or investigative demand issued 
by the attorney general, the attorney general may, after 
notice, apply to a (trial court of general jurisdiction of the 
county or judicial district) and, after hearing thereon, 
request an order:

(a) Granting injunctive relief to restrain the person 
from engaging in the advertising or sale of any merchandise 
or the conduct of any trade or commerce that is involved in 
the alleged or suspected violation;
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(b) Vacating, annulling, or suspending the corporate 
charter of a corporation created by or under the laws of this 
State or revoking or suspending the certificate of authority 
to do business in this State of a foreign corporation or 
revoking or suspending any other licenses, permits or certif­
icates issued pursuant to law to such person which are used 
to further the allegedly unlawful practice; and

(c) Granting such other relief as may be required, 
until the person files the statement or report, or obeys the 
subpoena or investigative demand.
Any disobedience of any final order entered under this 
Section by any court shall be punished as a contempt thereof.

Section 15. Civil and criminal penalties.

(a) Any person who violates the terms of an injunction 
issued under Section 5 of this Act shall forfeit and pay to 
the State a civil penalty of not more than twenty-five 
thousand dollars ($25,000.00) per violation. For the purposes 
of this Section, the (trial court of general jurisdiction of
a county or judicial district) issuing an injunction shall 
retain jurisdiction, and the cause shall be continued, and in 
such cases the attorney general acting in the name of the 
State may petition for recovery of civil penalties.

(b) In any action brought under Section 5 of this Act, 
if the court finds that a person is willfully using or has 
willfully used a method, act or practice declared unlawful by 
Section 2 of this Act, the attorney general, upon petition to 
the court, may recover, on behalf of the State, a civil penalty 
of not exceeding two thousand dollars ($2,000.00) per 
violation.

(c) Any person who engages in a fraudulent course of 
conduct declared unlawful by Section 2 of this Act shall, 
upon conviction, be fined not more than five thousand dollars 
($5,000.00), imprisoned for not more than one year, or both, 
in the discretion of the court; provided that nothing in this 
subsection shall limit any other provision of this Act.

(d) For purposes of this Section, a willful violation 
occurs when the party committing the violation knew or should 
have known that his conduct was a violation of Section 2 of 
this Act.



Section 16. Forfeiture of corporate franchise.

Upon petition by the attorney general, the (trial court 
of general jurisdiction of a county or judicial district) 
may, in its discretion, order the dissolution or suspension 
or forfeiture of franchise of any corporation which violates 
the terms of any injunction issued under Section 5 of this Act

Section 17. Duties of County and City attorneys.

It shall be the duty of the County and City attorneys to 
lend to the attorney general such assistance as the attorney 
general may request in the commencement and prosecution of 
actions pursuant to this Act, or, the County or City attorney 
with prior approval of the attorney general may institute and 
prosecute actions hereunder in the same manner as provided 
for the attorney general; provided that if an action is pros­
ecuted by a County or City attorney alone, he shall make a 
full report thereon to the attorney general, including the 
final disposition of the matter.

Section 18. Severability.

If any provision of this Act is declared unconstitutional 
or the application thereof to any person or circumstance is 
held invalid, the constitutionality of the remainder of the 
Act and the applicability thereof to other persons and 
circumstances shall not be affected thereby.

Section 19. Effective date.

(Insert effective date.)



PROPOSALS FOR 
STIMULATING COMPETITION 

AS AN AID TO LOW-INCOME CONSUMERS 
IN THE INNER CITIES

Studies conducted by the Federal Trade Commission 
indicate that low-income consumers in the inner cities pay 
more for food, furniture, clothing and other necessaries, 
due in large part to lack of competition among retailers in 
those areas.±7 The Commission is convinced that to break 
the cycle of poverty and despair in these areas, one impor­
tant corrective action needed is the restoration of competi­
tion which would give these consumers opportunity to purchase 
quality goods at fair prices.

Competition in the low-income market areas of the inner 
cities can and must be revived by encouraging new entry of 
business firms and by improving the efficiency of firms now 
there.

The Federal Trade Commission accordingly recommends 
that the appropriate agencies of Federal, State and local 
government take action designed to stimulate competition in 
low-income areas of the inner cities. The following specific 
proposals are made:

(1) That subsidies, low-cost loans, insurance guarantees 
or tax incentives be granted to firms entering the 
low-income market, including special incentives for 
the local resident who wishes to start a business in 
the low-income market;

(2) That existing management and clerical training pro­
grams for residents of low-income areas be expanded 
and new ones established;

(3) That educational programs for low-income market 
retailers be established to enable them to run their

37 F.T.C. Economic Report on Installment Credit and Retail 
Sales Practices of District of Columbia Retailers (March 
1968), F.T.C. Report~on District of Columbia Consumer 
Protection Program (June 19*68), and Record of F.T.C. 
National Consumer Protection Hearing (November-December 
1968). An F.T.C. report to be published in 1969 on 
food chain selling practices in the District of Columbia 
and San Francisco areas is expected to contain similar 
findings.

-17-



businesses more economically and efficiently and 
to pass the savings on to consumers;

(4) That improved and expanded educational programs 
be designed to stimulate the low-income consumer 
to comparison shop, to seek reasonable credit 
terms, and generally to allocate his scant 
resources more wisely, and to look for assistance 
instead of remaining silent when he is bilked;

(5) That the feasibility of federally financed (or 
private) insurance programs to protect from undue 
losses retailers extending low-cost credit to 
residents of low-income areas be investigated.

The Commission believes that immediate and dramatic steps 
like these arc necessary if vigor is to be restored to the low' 
income market and if low-income consumers are to be assured 
the same benefits of competition that their affluent neighbors 
take for granted.
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SEPA.. i'E STATEMENT OF COMMISSIONER MACINTYRE

Subject: Council of State Governments —
Federal Trade Commission’s 
Suggestions for State Legislation 
Regarding Holder-in-Due-Course 
Doctrine.

It is my view that the Commission,before 
making a recommendation on this particular 
subject, should await its analysis, review, 
and consideration of the record of its Nation­
al Consumer Protection Hearing.

Therefore, I am reserving my judgment and 
decision on this subject until the consideration 
of it is completed as I have indicated and the 
Commission makes a report on its Consumer 
Protection Hearing.
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PROPOSED AMENDMENTS 

Section 45.JO. 501 - POWERS OF ATTORNEY GENERAL

(a) The attorney general may make rules and 
regulations interpreting the provisions of Section 45.50.481 
of this act. Such rules and regulations shall not be 
inconsistent with the rules, regulations and decisions of 
the Federal Trade Commission and the federal courts in 
interpreting the provisions of Section 5 (a) (1) of the
Federal Trade Commission Act (15 U.S.C., 45 (a) (1)), as
from time to time amended.

(b) It is the intent of the legislature that in 
construing Section 45.50.481 of this av.t due consideration 
and great weight shall be given to the interpretations of 
the Federal Trade Commission and the federal courts relating 
to Section 5(a) (1) of the Federal Trade Commission Act (15
U.S.C. 45 (a) (1)), as from time to time amended; and

(c) In any action instituted under this act it 
shall be an absolute defense to show that the challenged 
practices are subject to, and comply with statutes administered 
by the Federal Trade Commission, or any rules, regulations
or decisions interpreting the substantive law of such statutes.



Section 45.50.550 - PRIVATE AND CLASS ACTIONS

When any person in any action brought by the 
attorney general under section 45.50.520 of this title, 
has been enjoined from committing any act or practice, 
whether after final adjudication or by consent decree;any 
person claiming to have been adversely affected by the 
act or practice giving rise to such injunction may bring 
suit and recover actual damages, and the costs of suit, 
including reasonable attorneys' fees, and when appropriate 
additional damages, restitution, reformation, rescission 
and other equitable relief.
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inn 43.50,4 i. L! LPTIVE TRADE PRACTICES DLI'IUl

t lie JU
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A person engages n a deceptive trade practice id, 

usiness, v »c m lion or occupation, he knowingly;

(1) falsely passes oft property or a ser/icc tl.it u» an.i
(2) makes a false representation as to the ciun « . spot ..or i, p, an; ■ 

►'ov 1 or certification of property or services;

(3) makes a false representatici os to his u ’ilh mi , c o m  cl' or 

as ocidtion with, or certification by another;

(4) uses deceptive representations or desiyi lion of geographic 

. • iniii in connection with property or services;

(5) makes a uilse representation as to the i. ..ara'.terr Lies,

■ edients, uses, beivf ts, alterations or quant >t.ios ot proper *y or ,ervices,

or i false representat.on as to the sponsorship, appro <1 'lalus, at li-

ti'.ion or connection of a person witli the property .-r ;

(6) represer. ., that a property is origin I oi u

(/) I 'presenis that a property or servi i . of

quality or grade, or t a: a property is m  a pai a I A- . 

h. mo*;. <jv s'., j'.d knew that it is of aiu ther;

(0) disparages the property, services or b u . i n m ,  it ,..oM ■ by 

t .1' so or misleading rt presentat or of fact;

(9) adverisrs property or services with intent not to sell uio

property or services as adverti ed;

(10) advertises property or services vith tne intent not to >uppi\ 

reasonably expectable public demand, unless the vert isemmt disclojc.. a 

limitation of Quantity;

if it is ml.;

>.irl i c u ! e lar idi»d , 

• oi Hie'1" !, i i
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(11) tu!v’rti• > ' under 1 he guise of obtaining le personnel 

when in f.ict the primary purpose is to first soli properLy or services to 

the sales personnel applicant; or

(12) makes false or misleading statements of 1act .oncoming the

price of property or services, or the reasons for, exist nee of, or amounts of price 

redact ion:..

(b ; I he deceptive trade practices set out in this section a. e in addition 

to and do not limit the types of unfair trade practice., actionable at common 

law or under the laws of this state.

Sec. 45.50.491. EXCEPTIONS TO THE PROHIBITED TRADE RKACIICE .

The provisions of secs. 471 - 580 of this chap .er do not ap ly to

(1) actions or transactions permitted undei laws administered

l y - regulatory body or ol l iter acting under the laws c l.lii slate or the 

kcit'd States; or

(2) acts by any person in tie publication rr dis miration of

an advertisement, supplied by another when the person n .» no knowledge of

the also, misleading, or deceptive character of the advertisement.

See. 45.50.550 LIABILITY I OR ACTIONS 01 EMPLOYEE.

I be provisions of this chapter apply to a person who^e employees



cnuatje in deceptive trade practices in the course of' and scope of employment with

said person under sec. 481 of this chapter.
♦

New section •• fit in toward the end of the bill

S e c .  •___________ LIMITATION OF ACTIONS. No action my be hrourj.-t undei

this act mere than one year after discovery of the unlawful conduct v/t ich 

is the subject of the suit.

Certain sections should be renumbered to conform io c.ii. ncjes in section numbers.



STATEMENT OP RANDOLF H. AIRES BEFORE 
ALASKA HOUSE COMMERCE COMMITTEE 

CONCFRNING S.B. 352 AND RELATED BILLS

I am Randolf H. Aires, an attorney in the Pacific Coast 
Legal Department of Sears, Roebuck and Co. I appreciate 
the opportunity to appear before your Committee, both on 
behalf of my company and on behalf of the Alaska Retail 
Association, to express the retailing industry’s concerns 
with all three consumer protection bills before your 
Committee and with CSSB 352 in particular.

The retail industry, which acts as the purchasing agent, 
for the consumer, believes that the interests of its cus­
tomers are paramount. The words "consumer protection" 
are magic words these days, and we believe that the honest 
and legitimate merchants in your communities have a lot 
to gain from good consumer legislation. Thus we support 
and will continue to support g o o d  and reasonable consumer 
legislation.

You know, we are all consumers, and I am still young enough 
to remember painfully how I was taken advantage of as a 
young newly married person, before going to law school, 
by a door-to-door salesman with a glib line and plenty of 
high pressure. The misrepresentations he made really hit 
me the morning after we signed the contract, and I wish 
that a law such as your door-to-door solicitation bill 
being considered here tonight would have been available 
to me then, so that I could have rescinded that sale.

Your proposed door-to-door solicitation law is just one of 
twenty significant consumer otcctlon features contained 
in the Uniform Consumer Credit Code, presently before the 
Alaska Legislature. We support the UCCC and we hope that 
it will be studied seriously some time later in the year.
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Now, in these three consumer protection acts before you, 
we’re dealing with deceptive trade practices. The twelve 
enumerated practices in CSSB 352 are practices which we 
feel should be dealt with in proper legislation.

We believe that a customer who feels he has been defrauded, 
and who cannot obtain satisfaction through the normal 
complaint procedure is entitled to a remedy. President 
Nixon's Special Assistant for Consumer Affairs, Mrs. Virginia 
Knauer, who has received so much publicity recently, has 
pointed out that the remedy should be "convenient, expedi­
tious, and effective."

We submit that the consumer class action provision contained 
in CSSB 352 and H.B. ^46 would not provide that type of 
remedy to the consumer. We believe that indiscriminate 
class action legislation will create more evils than it 
will remedy.

Class actions do not result in a speedy and efficient de-
Itermination of claims. Ask any attorney who has been in­

volved with one. On the contrary, notice requirements, 
unwieldly pre-trial procedures required when there are 
numerous litigants, protracted trials, difficult damages 
determinations, and a heavy burden of management which is 
placed on the courts, all lead to excessively long and 
complex proceedings benefitting only the lawyers. I know 
that you are attempting to deal with the problem of over­
burdened courts in Alaska this year.

op to now, courts all over the country have been reluctant 
to permit traditional class actions, under the existing 
restrictive rules of civil procedure and court rules allow­
ing class actions, because these actions are likely to 
benefit practically nobody other than the lawyers who bring 
them and because they often create lawsuits without merit
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where none would have previously existed.

Now we have this new approach which has appeared on the 
scene - the proposed statutory consumer class action.
It first came on the scene last year in the Federal Con­
gress with people such as Senator Tidings championing 
it. This year we are seeing it at the state legislative 
level. To mjr knowledge no state has passed a consumer 
class action law so far this session.

What are the dangers as we see them with the consumer class 
action? It is relatively simple for an enterprising attor­
ney (there are many) to marshall an expansive list of 
plaintiffs througn the class action notice provision. You 
can develop hundreds and thousands of unknown clients just 
like that. The potential of high legal fees will cause 
many attorneys to bring unwarranted class actions relating 
to technical violations of law and against innocent business­
men. The class action might be brought against a business­
man who would be willing to resolve, on an informal basis, 
a valid claim of a consumer. But when maybe only one out 
of the hundreds or thousands who might be in the so called 
"class" has a valid claim and the others don't, how could 
you possibly settle with the lawyer representing the amor­
phous class?

Add to this the fact that in your bills before you, each 
so called "injured person" will recover at least two hundred 
dollars. There is no certainty concerning this provision, 
but there is the possible interpretation that the two hundred 
dollar minimum for each person applies to the consumer class 
action as well as to the private individual action. If this 
is true, even the people with valid claims may be damaged 
only in the amount of several dollars, and yet each person 
in the class would be asking for two hundred dollars or

more, whether they have a valid claim or not. It doesn't



take much imagination to see the potential for severe har­
assment against the legitimate retailer under these con­
ditions.

In class actions such as these, the lawyer becomes less 
counsel and more the participating litigant and real party 
in interest, because the financial interest of the attor­
ney for the class may be far more substantial than the 
interest of any member of the class.

We believe that consumer class actions could impose great 
economic consequences for the defendant. A class action, 
even if completely unwarranted, necessitates substantial 
time and expense in the preparation of a defense. This 
type of harassment could drive some completely honest small 
businessmen right out of business.

The astuie lawyer will obviously search for defendants 
who can be subjected to large damage recoveries rather than 
the judgment proof "fly-by-night" operators who prey upon 
the unsophisticated. Thats the tradgedy of this whole mis­
guided concept of consumer class actions in bills such as 
are before you.

Here are some examples of technical violations which could 
be used against a legitimate enterprise in a consymer class 
action: an unintentional omission of an address in a guar­
anty form; a mistake in using the term "regular price" when 
an article was actually "originally" rather than "regularly" 
offered at such price; the designation of a product as 
imported but with the omission of the specific country of 

origin, even though such country produces goods of desir­
ability to the consumers; the advertising of a television 
picture tube as " 2 3 inch" without referring to it as a "diag­
onal measurement."

There has been no demonstrated need for a consumer class



action statute, especially he.e in Alaska, as distinguished 
from other forms of remedies presently available. Before 
jumping into this type of legislation, we believe that ex­
perimentation and pilot programs involving other methods 
could be pursued.

Section U5.50.5il of CSSB 352, which gives the Attorney 
General basic powesrs, provides that the court may make any 
order or judgment necessary to restore to the individual 
money or property acquired because of $ deceptive trade 
practice. So the court would be equipped to take care of 
the individual without the necessity of the individual 
bringing his own lawsuit.

Furthermore, small claims courts are available in Alaska 
for amounts up to $500.00 pn damages, where the individual 
can go into court without the expanse and need of an 
attorney.

The Federal Trade Commission and the Attorney General's 
office should be available to a consumer who has been de­
frauded. There is increased emphasis being placed in this 
direction. In the State of Washington, there are presently 
three or four attorneys in the Consumer Protection Division 
of the Attorney Genera.l's office, doing their thing for 
the consumers, and they are quite active. We have no ob­
jection to this kind of strick enforcement at the govern­
mental level.

The whole point of all of thi s is tha,t much more study 
should be made of this whole area of how to give the con­
sumer a fast and judicious remedy to take care of his small 
grievances, and it would be quite unwise, in our judgment, 
to pass this kind of legislation at thi3 time.

We respectfully submit that if the Alaska Legislature is 
prepared and determined, however, to deal with this complex



subject at this time, the best approach is that being 
followed by the Nixon Administration at the Federal level. 
That approach, put into effect at the state level, would 
involve your Attorney General and his staff, who would 
effectively prosecute violators of these deceptive trade 
practices, and if successful, the individual could bring 
his lawsuit based on the violation and get all the relief 
necessary from the court. We have given you a suggested 
amendment to this effect. This approach, we submit, would 
prevent the harassment from unwarranted private and class 
actions, and at the same time give ^he consumer who has a 
valid grievance his day in court.

Another proposed amendment which we have given to you deals 
with the rule making powers of the Attorney General under 
such a law as CSSB 352. Our concern in this area is that 
we don't feel that merchants should be subject to separate 
and possibly conflicting interpretations and rulings on 
what constitutes a deceptive trade practice and on any re­
lated matters. Deceptive trade practices listed in your 
bills, particularly in CSSB 352, are keyed into the Federal 
Trade Commission Act dealing with deceptive trade practices. 
We propose that it should be made clear that it is the in­
tent of the Alaska Legislature that the construction of 
your act will depend in large part upon the interpretation 
of the Federal Trade Commission and the federal courts who 
have operated in this area for many years.

Further, we think it should be an absolute defense to an 
action brought under this act if it can be shown conclus­
ively that the conduct complained of was authorized by the 
Federal Trade Commission or any rules, regulations or de­
cisions interpreting the Federal Trade Commission Act. This 
is only fair.

We suggest that four other amendments be considered for



CSSB 352.

Seven pf the twelve defined deceptive trade practices have 
a requirement for intent or knowledge on the part of the 
person or company perpetrating the practice. It is diffi­
cult to know why this distinction has been made. We feel 
that all twelve defined practices should havq this know­
ledge or intent requirement. The requirement is particularly 
necessary because some of those definitions are so broad 
and open to interpretation.

We suggest that the exception provide^ in Section 45.50.4^1
(2) should be extended to any person who merely uses some 
advertising matter which is supplied to him by his supplier, 
and not just to the newspaper, radio and television people.

We feel tnat it is only reasonable that a statute of limita­
tions be placed in this bill or any other bill of this 
nature, granting a one year statute of limitations after 
the discovery of the unlawful conduct involved.

We recommend that Section 45.50.550 of CSSB 352, dealing 
with the liability for actions of employees, be clarified 
to state that the deceptive trade practice perpetrated by 
the employee would have to arise in the course of and in 
the scope of his employment with the employer. Otherwise, 
broadly read, this could apply to something the employee 
did when he wasn't working for his employer, such as on a 
moonlighting situation, or It could apply to something 
which the employee did without any authority, or in con­
nection with some type of activity not in the scope of his 
assigned duties.

With the adoption of the amendments which we have recom­
mended and given to you, we could support CSSB 352. If 
H.B. 444 and H.B. 44b are considered by the House, our com­
ments concerning CSSB 352 will apply with equal force to



those bills. Further, we would want some other minor 
modifications to H.B. 444, and we feel that H.B. 446 
would have to be drastically changed before we could 
support it. In particular, I refer to the sections in
H.B. 446 dealing with the Attorney General's regulations, 
the powers of receivership, the forfeiture of the corT- 
porate franchise, and the civil and criminal penalties 
provided therein.

Since you are also considering tonight H.B. 411 and S.F. 
188, I would like to state that we are in favor of both 
of these consumer bills.

Thank you. I will be glad to try to answer any questions 
you may have.
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A UNIT IN THE ORIGINAL FILE.



m  l i S D S U ™

LEGISLATIVE AFFAIRS AGENCY

May 23, 1970

Barry:
Your HCS for SB 239 is attached. I made the two changes we 
discussed earlier this morning. In addition, I put the whole 
thing in a separate chapter in Title 11, X and I deleted "or 
organization" from the phrase "person or organization" several 
places because that is taken care of in the definition of 
"person" in AS 01.10.060(7)•
I don’t know why a minimum p imprisonment is specified in 
proposed AS 11.22.050(a), 070(b), 080(b),090(b) and 100(a).
It isn’t necessary in order to make the crime a felony, the 
effect of specifying the minimum can be avoided by suspending 
part of the sentence, and the statement of it implies a legislative 
intent to limit judicial discretion in sentencing.
Also, it looks to me like the list in proposed AS 11.22.080(a) 
should read "stolen, forged, expired or revoked", especially since 
there is a reference to secs. 10 —  60.

POUCH Y - SIATE CAPITOl 

JUNEAU, ALASKA 99801
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FOR IMMEDIATE RELEASE

SENATOR PHILLIPS INTRODPCES CONSUMER PROTECTION 

BILL TO DISCOURAGE FRAUDULENT USE OF CREDIT CARDS

JUNEAU, ALASKA -- A credit card crime act designed to protect credit 

card holders in Alaska from fraud will be introduced in the current 

session of the legislature by Senator Vance Phillips (R) of (hometown).

The proposed legislation is needed and timely, Senator Phillips said, 

because the growing use of credit cards in today's economy is rapidly 

making obsolete the existing outdated state lavs by which fraudulent 

users are punished for their crimes.

Law* similar to that proposed for Alaska by Senator Phillips 

have been adopted, in recent months, by California, Florida, Virginia,

New Jersey, North Carolina «nd Mississippi, and are being introduced 

in current legislative sessions in many other states, among them 

New York, Massachusetts, Connecticut, Indiana, Georgia, Arkansas, 

Pennsylvania, Maryland, Arleona, New Hampshire, New Mexico, and Washington.

They are based on a model crodlt card act drafted over a year 

ago by a team of researchers at Columbia University Lav School, on a 

grant from American Express Company. The Columbia Law research team 

examined the statutes of all SO states with respect to their punishment 

of credit card crimes and found them, for the most part, inadequate and 

out of date.

(more)
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According to Senator Phillips, the current credit cara popularity 

is a post-World 3iar II phenomenon of huge dimensions, involving a 

tremendous number of transactions in credit buying by consumers for 

goods and services from airlines, banks, oil companies, restaurants, 

hotels and motels, department stores, and many other businesses* A 

credit card is, in effect, sort of a continuing "letter of credit", the 

Senator pointed out. Since these convenient little cards potentially 

can represent vast amounts of consumer buying power, iu is imperative 

that those who own them are protected. Under antiquated laws presently 

on the books in most states, Senator Phillips said, the theft or other 

fraudulent possession or use of a credit card is punishable only as a 

miedemernor, Implying nothing more than the intrinsic value of the 

plastic rectangle -- in other words, a penny or two. This, he said, 

is tantamount to a $1,000 bill being worth only the paper it's printed on.

In citing the tremendous rise in credit card buying in the U.S.,

and thus to underscore his growing concern for adequate legislation to 

protect the many legitimate cardholders in this state, Senator Phillips 

cited these facts:

1. <re are currentlv ov#r 200 million eradit cards

issued in the U.S. annually, and the figure increases 

by approximately 25% each year.

2. Credit card losses are estimated currently at about

>er year, and this is pure guesswork. Many 
authorities, however, view this figure as far bjlow 

actual losses, perhaps by as much as double the amount.

(more)
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3. Losses are sustained by gasoline companies, retail 

establishments, banks, airlines, auto rentals, and 

major national Htravel and entertainment" credit 

card companies (American Express, Diners Club, etc.) 

and their customers.

A.f'The principal perpetrators of frauds, according to 

I police authorities, are (a) individual criminals,

I (b) organised crime. In the case of individual 

A fraud, credit cards are usually stolen or picked 

I up when lost and then used Illegally for direct 
/ purchases*

5. Over the past few years, organised crime appears to 

have moved into thj credit racket generally in a 

major way. Cards are stolen (sometimes even on 

order) by criminals in jobs where they serve the 

publle, and sold quickly to syndicate outlets for 

relatively large ($50 - $230) amounts of money. The 

crime organisation then transfers the cards to its 

"agents", who use them to purchase expensive airline 

tickets and other merchandise and services for fast 

re-sale to third parties.

(more)



Many major cities and their law enforcement agencies 

have entered into cooperative agreements on credit 

card fraud investigation and apprehension. Local 

police and District Attorneys1 offices work closely 

with credit card companies' investigation and security 

departments, such as the American Express security 

force headed by Milton Lipson, a former Secret Service 

agent ho directs the work of 300 investigators and 

staff personnel around the world.

Department stores, which generally absorb credit (or 

charge) card losses, are also heavily hit. Here

prosecution is particularly difficult, since a high 

percentage of these credit card frauds are actually 

committed by relatives of the card holder. Some 

department stores will pay a reward -- to persons 

other than their own personnel —  for the return of 

stolen credit cards. For instance, one big New York 

store pays $25 apiece for its returned stolen cards -- 

no questions asked.

What the credit card thelf can expect from American 

Express, they claim, Is swift prosecution. The company 

makes it a policy to cases through to the

couits• One cannot get out of an Indictment involving

(more)
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8. (continued)

American Express credit cards simply by payin? off the 

amount of the fraud. However* both companies do offer 

rewards to service establishments who pick up lost or 

stolen credit cards from illegal users. American Express, 

for example, offers anywhere from $25 to $100 for cards 

returned by retail establishments, and can go even higher 

when a conviction results, nils practice helps to take 

such cards out of circulation, and generally sharpens the 

awareness of establishments to credit card fraud attempts.

9. American Express and Diners Club emphasise that their 

security forces are in existence solely for the protection 

of their customers. Neither company's security force flays 

any part in checking or investigating the credit of valid 

card holders or applicants.

10. Corrective measures recommended by most issuers of credit

cords are: a) improved laws to tighten the loopholes in

current statutes and interstate regulations; b) Faster 

communications between businessmen, credit card companies 

and law enforcement agencies; c) Better credit card care 

by card holders.

11* The Senator's proposed legislation will help Improve the

state's laws; the credit card Industry is at work on

(more)



(continued)

faster intercommunication; and to ensure better care by

cardholders, he reconn ends the fo'lowing procedures:

a. Keep then on your person -- don't leave then 

lying around, any nore than you'd be careless 

about cash.

b. Check frequently to make sure you have all your 

cards in your possession. If one is nissing, 

report its loss immediately to the issuer -- 

first by phone or wire, then by letter.

c. Keep a record of all numbers and Issuers of cards, 

in order to hasten and simplify reporting a loss.

d. Screen your cards. Decide which ones are valuable 

enough to serve most of your needs. Destroy those 

that you really don't need or could load to trouble 

for you if lost or stolen.

a. Destroy outdated or unwanted cards by cutting them 

in half.

f. Always make sure your card is returned after you've 

made a purchase with it.



AMERICAN EXPRESS COMPANY, GENERAL COUNSEL'S OFFICE, 65 BROADWAY, NEW YORK, N. Y. 10006

TELEPHONE (212)944-2000

GENERAL COUNSEL'S OFFICE February 10, 1969

Senator Vance Phillips 
Pouch V
Juneau, Alaska.

Dear Senator,

Mr. Jack Fones has asked that I send you a copy 
of the Model Credit Card Crime Act as drafted by 
Professors Weinstein and Farer of Columbia University 
Law School. Enclosed you will find a copy of the 
first 45 pages of the Study which contains the draft 
of the statute and comments.

Yours very truly

il,:W

Rita Berkowitz 
Attorney.

RB/SK.



AMERICAN EXPRESS COMPANY, GENERAL COUNSEL'S OFFICE, 65 BROADWAY, NEW YORK, N. Y. 10006

TELEPHONE (212)944-2000

.'S OFFICE

Senator Vance Phillips 
Alaska State Senate 
Pouch "V"
Juneau, Alaska 99801.

Dear Senator Phillips,

Re: State Credit Card Crime Act - Alaska

Mr. Jack Fones has asked me to review the draft of 
the Bill which you sent to him.

The draft provides general proscriptions of the 
variety of credit card abuses that have been the center 
of massive criminal activities for many years. I think 
that the enactment of such legislation would greatly 
benefit the citizens of Alaska. I see from the draft 
you have omitted the Presumptions which are an important 
aspect of the Model Act. I would like to suggest that 
the Presumptions be added to the following Sections:

Add to Section 11.20.710. "A person who has in his 
possession or under his control credit cards issued in 
the names of two or more other persons is presumed to 
have violated this section".

Add to Section 11.20.770. "A person who possesses 
two or more credit cards which are so signed is presumed 
to have violated this section".

Add a new section which would define the importance 
of these Presumptions which would read: "When this Act 
establishes a Presumption with respect to any fact which 
s an element of a crime, it has the following consequences

1. When there is sufficient evidence of the facts 
which give rise to the Presumption to go to the jury, 
the issue of the existence of the presumed fact must 
be submitted to the jury, unless the court is satisfied 
that the evidence as a whole clearly negatives the 
presumed fact; and



2. When the issue of the existence of the presumed 
fact is submitted to the jury, the court shall 
charge that while the presumed feet must, on all 
the evidence, be proved beyond a reasonable doubt, 
the law declares that the jury may regard the 
facts giving rise to the Presumption as sufficient 
evidence of the presumed fact".
If there is anything that we at American Express Company 

or any of the others in the credit card industry can do 
to be of assistance to you in the promotion of this 
legislation, please feel free to contact me.

Yours very truly,
/!

Rita Berkowitz 
Attorney

c.c. Mr. Jack Fones

RB/SK.
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STATE CREDIT CARD CRIME ACT

Section .1

Section

Section

SUMMARY

Definitions 
(si) Cardholder
(b) Credit Card
(c) Expired credit card
(d) Issuer
(e) Receives
(f) Revoked credit card

False statement as to financial condition 
or identity.
Theft of credit card by taking or 
retaining possession; theft of credit 
card lost, mislaid, or delivered by 
mistake; purchase or sale of credit 
card; obtaining control of credit 
card as security for debt; dealing in 
credit cards of another; forgery of 
credit card; signing credit card of 
another.

(a) Theft by taking or retaining possession 
of card taken.



(b) Theft of credit card lost, mislaid, or 
delivered by mistake.

(c) Purchase or sale of credit caru of 
another.

(d) Obtaining control of credit card as security 
for debt.

(e) Dealing in credit cards of another.
(f) Forgery of credit card.
(g) Signing credit card of another.

Section 4. Fraudulent use of or representation of
authority to use illegally obtained or 
illegally possessed credit card, forged 
credit card or revoked, expired or 
fictitious credit card.

Section 5. Fraud by person authorized to provide 
goods or services.
(a) Illegally obtained or illegally 

possessed credit card; forged, revoked 
or expired credit card.

(b) Misrepresentation to issuer.
Section 6 . Possession of machinery, plates, or other

contrivance or Incomplete credit cards.
Section 7. Receipt of money, goods, services or anything 

else of value obtained in violation of Section



Section 8. Defenses not available
Section 9. Presumptions.
Section 10. Penalties.

(a) One year or $1000.
(b) Three years or $3000. 

Section 11. Act not exclusive.
Section 12. Severability.

STATE CREDIT CARD CRIME ACT

SECTION 1. Definitions
(a) Cardholder. "Cardholder" means the person or 

organization named on the face of a credit card to whom or for 
whose benefit the credit card is issued by an issuer.

(b) Credit Card. "Credit card" means any instru­
ment or device, whether known as a credit card, credit plate, 
or by any other name, issued with or without fee by an issuer 
for the use of the cardholder in obtaining money, goods, services 
or anything else of value on credit.

te) Expired credit card. "Expired credit card" 
means a credit card which is no longer valid because the term 
shown on it has elapsed.

(d) Issuer. "Issuer" means the business organiza­
tion or financial institution which issues a credit card or its 
duly authorized agent.



(e) Receives. "Receives" or "receiving" means 
acquiring possession cr control or accepting as security for 
a loan.

(f) Revoked credit card. "Revoked credit card" 
means a credit card which is no longer valid because per­
mission to use it has been suspended or terminated by the 
issuer.

SECTION 2. False statement as to financial condition or identity.
A person who makes or causes to be made, either 

directly or indirectly, any false statement in writing, knowing 
it to be false and with intent that it be relied on, respecting 
his identity or that of any other person, firm or corporation, 
or his financial condition or that of any other person, firm or 
corporation, for the purpose of procuring the issuance of a 
credit card, violates this section and is subject to the. pen­
alties set forth in subsection (a) of section 10 of this act.

SECTION 3* Theft of credit card by taking or retaining 
possession; theft of credit card lost, mis­
laid or delivered by mistake; purchase* or
sale of credit card; obtaining control of
credit card as security for debt; dealing in 
credit cards of another; forgery of credit 
card; signing credit card of another.

(a) Theft by taking or retaining possession of 
card taken. A person who takes a credit card from the person, 
possession, custody or control of another without the card­
holder's consent or who, with knowledge that it has been so



taken, receives the credit card with intent to use it or to 
sell it, or to transfer it to a person other than the issuer 
or the cardholder is guilty of credit card theft and is sub­
ject to the penalties set forth in subsection (a) of section 
10 of this act. Taking a credit card without consent includes 
obtaining it by conduct defined or known as statutory larceny, 
common law larceny by trespassory taking, common law larceny by 
trick, embezzlement, or obtaining property by false pretense, 
false promise or extortion.

A person who has in his possession or under his con­
trol credit cards issued in the names of two or more other 
persons is presumed to have violated this subsection.

(b) Theft of credit card lost, mislaid, or dellv3red 
by mistake. A person who receives a credit card that he knows 
to have been lost, mislaid, or delivered under a mistake as to 
the identity or address of the cardholder, and who retains 
possession with intent to use it or to sell it or to transfer
it to a person other than the issuer or the cardholder is guilty 
of credit card theft and 1b subject to the penalties set forth 
in subsection (a) of section 10 of this act.

(c) Purchase or sale of credit card of another.
A person otheb than the issuer who sells a credit card or a 
person who buys a credit card from a person other than the 
issuer violates this subsection and is subject to the penalties 
set forth in subsection (a) of section 10 of this act.

(d) Obtaining control of credit card as security for 
debt. A person who, with intent to aefraud the issuer, a person 
or organization providing money, goods, services or anything else



of value, or any other person, obtains control over a credit 
card as security for debt violates this subsection and is sub­
ject to the penalties set forth in subsection (a) of section 10 
of this act.

(e) Dealing in credit cards of another.
A person, other than the issuer, who during any twelve-month 
period, receives credit cards issued in the names of two or 
more persons which he has reason to know were taken or retained 
under circumstances which constitute credit card theft or a 
violation of section 2 of this act or subsection (c) or (d) 
of this section violates this subsection and is subject to the 
penalties set forth In subsection (b) of section 10 of this act.

(f) Forgery of credit card. A person who, with in­
tent to d fraud a purported Issuer, a person or organization 
providing money, goods, services or anything else of value, or 
any other person, falsely makes or falsely embosses a purported 
credit card or utters such a credit card is guilty of credit 
card forgery and is subject to the penalties set forth in sub­
section (b) of section 10 of this act. A person other than the 
purported issuer who possesses two or more credit cards which 
are falsely made or falsely embossed Is presumed to have viola­
ted this subsection. A person "falsely makes" a credit card 
when he-makes or draws, in whole or in part, a device or In­
strument which purports to be the credit card of a named Issuer 
but which is not such a credit card because the issuer did not 
authorize the making or drawing, or alters a credit card which 
was validly Issued. A person "falsely embosses" a credit card



when, without the authorization of the named issuer, he com­
pletes a credit card by adding any of the matter, dther than 
che signature of the cardholder, which an issuer requires to 
appear on the credit card before it can be used by a card-
} older.

(g) Signing credit card of another.
A person other than the cardholder or a person authorized
by him who, with intent to defraud the issuer, or a per-
scn or organization providing money, goods, services or 
anything else of value, or any other person, signs a credit 
card, violates this subsection and is subject to the penalties 
set forth in subsection (a) of section 10 of this act. A 
person who possesses two or more credit cards which are so 
signed is presumed to have violated this subsection.

SECTION 4. Fraudulent use of or representation of authority 
to use illegally obtained or illegally possessed 
credit card, forged credit card or revoked, ex­
pired or fictitious credit card.

A person, who, with intent to defraud the issuer, a 
person or organization providing money, goods, services or 
anything else of value, or any other person, (i) uses for the 
purpose of-obtaining money, goods, services or anything else 
of value a credit card obtained or retained in violation of 
section 3 of this act or a credit card which he knows is 
forged, expired or revoked, or (ii) obtains money,



goods, services or anything else of value by representing with­

out the consent of the cardholder that he is the holder of a
specified card or by representing that he is the holder of a
card and such card has not in fact been issued, violates this 
subsection and is subject to the penalties set forth in sub­
section (a) of section 10 of this act, if the value of all 
money, goods, services and other things of value obtained in 
violation of this subsection does not exceed $500 in any six- 
inonth period; and is subject to the penalties set forth in
subsection (b) of section 10 of this act, if such value does
exceed $500 in any six-month period. Knowledge of revocation 
shall be presumed to have been received by a cardholder four 
days after it has been mailed to him at the address set forth 
on the credit card or at his last known address by registered 
or certified mail, return receipt requested, and, if, the 
address is more than five hundred miles from the place of mail­
ing, by air mail. If tne address is located outside the United 
States, Puerto Rico, the Virgin Islands, the Canal Zone and 
Canada, notice shall be presumed to have been received ten days 
after mailing by registered or certified mail.

SECTION 5. Fraud by person authorized to provide goods or 
services.

(a) Illegally obtained or illegally possessed 
credit card; forged, revoked or expired credit caru. A person 
who is authorized by an issuer to furnish money, goods, services



or anything else of value upon presentation of a credit card 
by the cardholder, or any agent or employees of such person, 
who, with intent to defraud the issuer or the cardholder, 
furnishes money, goods, services or anything else of value 
upon presentation of a credit card obtained or retained in 
violation of section 3 of this act or a credit card which he 
knows is forged, expired or revoked violates this subsection 
and is subject to the penalties set forth in subsection (a) 
of section 10 of this act, if the value of all money, goods, 
services and other things of value furnished in violation of 
this subsection does not exceed $500 in any six-month period; 
and is subject to the penalties set forth in subsection (b) 
of section 10 of this act if such value does exceed $500 in 
any six-month period.

(b) Misrepresentation to Issuer. A person who is 
authorized by an issuer to furnish money, goods, services or 
anything el3e of value upon presentation of a credit card by 
the cardholder, or any agent or employee of such person, who, 
wiih intent to defraud the Issuer or the cardholder, fails 
to furnish money, goods, services or anything else of value 
which he represents in writing to the issuer that he has fur­
nished violates this subsection and is subject to the penalties 
set forth in subsection (a) of section 10 of this act, if the 
difference between the value of all money, goods, services and 
anything else of value actually furnished and the value represented



to the issuer to have been furnished does not exceed $500 
in any six-month period; and is subject to the penalties set 
forth in subsection (b) of section 10 of this act if such 
difference does exceed $500 in any six-month period.

SECTION 6 . Possession of machinery, plates or other 
contrivance or inomplete credit cards. •

A person other than the cardholder possessing two 
or more incomplete credit cards, with intent to complete them 
without the consent of the issuer or a person possessing, with 
knowledge of its character, machinery, plates or any other 
contrivance designed to reproduce instruments purporting to 
be the credit cards of an issuer who has not consented to the 
preparation of such credit cards, violates this subsection and 
is subject to the penalties set forth in subsection (b) of 
section 10 of this act. A credit card is "incomplete" if 
part of the matter other than the signature of the cardholder, 
which an issuer requires to appear on the credit card, before 
it can be used by a cardholder, has not yet been stamped, em­
bossed, Imprinted or written on it.

SECTION 7• Receipt of money, goods, services or anything 
else of value obtained in violation of section

A person who receives money, goods, services or any­
thing else of value obtained in violation of section 4 of this



act, knowing or believing that it was so obtained violates 
this section and is subject to the penalties set forth in sub­
section (a) of section 10 of this act. A person who obtains 
at a discount price a ticket issued by an airline, railroad, 
steamship or other transportation company which was acquired in 
violation of section 4 of this act without reasonable inquiry 
to ascertain that the person from whom it was obtained had a 
legal right to possess it shall be presumed to know that such 
ticket was acquired under circumstances constituting a viola­
tion of section 4 of this act.

SECTION 8. Defenses not available.

In any prosecution for violation of this act, the state is not 
required to establish and it is no defense:

(i) that a person other than the defendant who 
violated this act has not been convicted, 
apprehended or identified; or

(ii) that some of the acts constituting the crime 
did not occur in this state or were not a
crime or elements of a crime where they did occur.

SECTION 9. Presumptions.

When this act establishes a presumption with respect 
to any fact which is an element of a crime, it has the follow­
ing consequences:



(i) when there is sufficient evidence of the 
facts which give rise to the presumption to 
go to the jury, the issue of the existence
of the presumed fact must be submitted to the 
jury, unless the court is satisfied that the 
evidence as a whole clearly negatives the 
presumed fact; and

(ii)when the issue of the existence of the pre­
sumed fact is submitted to the jury, the court 
shall charge that while the presumed fact must, 
on all the evidence, be proved beyond a reason­
able doubt, the law declares that the Jury may 
regard the facts giving rise to the presumption 
as sufficient evidence of the presumed fact.

SECTION 10. Penalties.

(a) One Year or $1000. A person who is subject to 
the penalties of this subsection shall be fined not more than 
$1,000 or imprisoned not more than one year, or both.

(b) Three years or $3000. A person who 13 subject 
to the penalties of this subsection shall be fined not more 
than $3,000 or imprisoned not more than three years, or both.

SECTION 11. Act not exclusive.

This act shall not be construed to preclude the ap-



plicability of any other provision of the criminal law of 
this state which presently applies or may in the future apply 
to any transaction which violates this act, unless such pro­
vision is inconsistent with the terms of this act.

SECTION 12. Severability.

If any provision of this act or its application to 
any person or circumstance is held invalid, the invalidity 
shall not affect other provisions or applications of the act 
which can be given effect without the invalid provision or 
application, and to this end the provisions of this act are 
declared to be severable.



Notes to  S ta te  C re d it  Card Crime Act 

The notes which fo llow  are d e sc r ip t iv e  o f  the proposed Sta te  

C re d it  Card Crime A ct. Exten sive  c it a t io n s  o f  the s ta tu te s  and 

cases ap p licab le  to  c re d it  cards which were considered in  d ra f t in g  

t h i s  act are set out in  the accompanying memorandum on "C re d it  

Card Frauds: The General C rim in a l Law", the "Tabu la r A n a ly s is

tt

o f  American C rim in a l Law S ta tu te s  S p e c i f ic a l l y  Covering C re d it  Cards, 

te x t s  o f  the American c re d it  card s ta tu te s ,  the summaries o f  reported 

s ta te  and fede ra l c r im in a l cases on c re d it  cards and case a b st ra c ts .  

bECTION 1. D e f in it io n s

(a ) Cardholder. The cardho le r i s  de fined as the 

person  o r o rga n iza t io n  named on the c re d it  card. I t  in c lu de s 

in d iv id u a l members o r agents o f  a bu s in e ss  o rga n izu tio n  who rece ive  

c re d it  cards in  th e ir  own names a t the request o f  th e ir  company.

A c re d it  card issued  to  a named person a t the request o f  h is  company 

i s  intended to be included as one issued  at the request o f  the 

"ca rd h o ld e r" s in ce  the a p p lic a t io n  fo r  the card i s  made a t h i s  

expressjar im plied "re q u e s t . "  See su b d iv is io n  (b) o f  t h i s  se c t io n .



(b ) C red it C a rd . *  The c re d it  card i s  de fined 

in  the broadest way to  inc lude  cards and tokens issued  

by the su p p lie r  o f  goods o r se rv ic e s  (o ften  re fe rred  to 

as a tw o-party  dev ice ) and cards and tokens issued  by *n

*
i s s u e r  which does not i t s e l f  supply  the goods and se rv ic e s  

(o ften  re fe rred  to as a th ree -pa rty  de v ice ). Examples 

o f  the former category are department sto re  charge p la te s  

and c re d it  cards issued  by an a i r l in e ;  food o r  se rv ic e s  

are sup p lied  by the is su e r  which b i l l s  the cardholder 

d i r e c t ly .  Examples o f  the la t t e r  category in c lude  cards 

is su e d  by American Express and D ine rs Club; the c re d it  

card i s  is su e d  by one agency and i s  used by the cardholder 

to  make purchases o f  goods and se rv ic e s  at r e t a i l  e s t a b l i s h ­

ments l i s t e d  in  the i s s u e r 's  d ire c to ry  or d is p la y in g  i t s  

in s ig n ia ;  the s e l le r  o f  the goods sends vouchers signed by 

the ca rdho lde r to the is su e r ;  the is su e r  re im burses the 

s e l le r  and b i l l s  the cardholder.

*  As o r i g i n a l l y  prepared the Act defined a c re d it  card as 

one " is s u e d  at the request o f  the ca rdh o lde r". Defined
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(foo tno te  c o n t 'd )

th u s ly ,  the Act would have been in ap p licab le  to  crimes 

committed th rough  use o f  a c re d it  card which had been 

issued  w ithout o b ta in in g  an a p p lic a t io n  from the cardho lder.

On fu rth e r  con s id e ra t io n  i t  was decided to  

de le te  t h is  requirement. The person who frau d u le n tly  

u ses a c re d it  card does not know how that card was issu e d  

and i s  g u i l t y  o f a crime in  any event. He should  not 

f o r t u i t io u s ly  rece ive  immunity from prosecution  by v ir tu e  

o f  the fact that the card he used was issued w ithout 

a p p lic a t io n .

Should p  le g is la tu re  decide that c re d it  cards 

should  not be issued  w ithout an a p p lic a t io n , i t  should 

s p e c i f ic a l l y  le g is la t e  on t h i s  subject ra the r than create 

an in co n s is te n c y  in  the c r im ina l law.



(c) Expired credit dirt* A cardholder should not 

be penalized for using an expired card unless he has actual 

knowledge of Its expiration. The simplest and safest way 

to remind him Is to place on the face of the credit card 

either the terms during which it will be effective (for example, 

1966-67) or the specific date of expiration. Either will suffice. 

Credit cards which do not have a term shown on their face cannot 

be "expired" under this act, although they may be expired under 

other provisions of criminal or civil law. See section 11, supra, 

on lack of exclusivity of this act, A credit card without a term 

on its face can, under this act, be terminated by revocation, 

pursuant to subdivision (f), or by destruction.
t

(d) Issuer. This term covers both the two-party and 

three-party categories described in the notes to subdivision (b) of 

this section as well as authorized agents.

5££eive£, This definition was designed to preclude 

judicial application of restrictive common law distinctions among 

the terms "acquisition of title," "possession," "custody" and "control"



la defining the various kinds of orodlt card fraud which art the 

target of subsections (a), (d) and (a) of section 3. Suah a 

broad approach la consistent with that of the Modal Paaal Coda 

Midi atataa "Mat tha aaaantlal idaa sought to ba expressed la 

acquisition of control whether in tha aanaa of phyaleal dominion or 

of lagal power to dispose." American Lav Institute, Nodal Penal 

Coda, Tentative Draft Mo. 2, 9*-95 (195M.

(f) Revoked credit card* Under this definition, a 

credit card can be revoked without notice, but ite tub sequent uae 

doe a not In iteelf violate thle act unlaee the user knew of the 

revocation. Where notice of revocation hat been tent to the 

cardholder In the manner prescribed la section U, he will, after 

the stated period, be presumed to know about the revocation. The 

effect of presumptions under this act la act forth In seotloa 9, Infra. 

SECTION 2. Males statement at to financial condition or identity.

Section 2 In substance duplicates criminal provisions 

adopted by a number of states. See, e.g., 0re. Rev. 8tat. I 165.615.

Zt is applicable without regard to whether or not the card has

19



actually bean issued* Perhaps its aost significant aspect is the 

intentional emission from its coverage of a person who allegedly 

aakcs a false statement with respect to his "intent to pay*" A 

substantial Majority of the states have refused to hold that a false 

stateaent concerning future action (which is sometimes called a 

false premise) constitutes a fraudulent Misrepresentation* Soae 

ten Jurisdictions, including California, have adopted the view that 

a present intention not to perfora a premised future action should 

be punished as a misrepresentation of a Material fact, namely 

the promisor's state of mind.

It cannot be denied that a misrepresentation of intent is a 

misrepresentation of a fact, state of mind* Nevertheless, for 

the purposes of this proposed credit card statute, such a misrepre­

sentation is not made criminal. This restriction avoids the danger 

of a factfinder's improperly imputing a fraudulent state of mind to 

a person on the basis of his subsequent use of the card* The fact­

finder's inevitable temptation is to apply some kind of reasonable 

nan standard* So, if the defendant has run up vast bills Immediately 

after obtaining a credit card, he could be found guilty of defrauding



the j ûee* But in fact he nay have simply been dazzled by his 

sudden ability to participate fully without ready caah in the affluent 

society* It is doubtful that a nan should be subjected to criminal 

penalties because euphoria overcomes prudence* In any event, this 

is the kind of normal commercial risk which an issuer can guard 

against fairly effectively by careful credit checks. Section 2 is 

directed at the person who seeks to frustrate the issuer's effort 

to assure that the card is being placed in sober, safe hands.

Adoption of this proposed credit card statute would 

not affect the applicability to credit card matters of general statutes 

covering misrepresentations of present intention in the states which 

follow the minority rule. See section 11, infra, on lack of 

exclusivity of this act.

SECTION 3. Theft of credit card by taking or retaining
possession; theft of credit card lost, mislaid 
or delivered by mistake; purchase or sale of 
credit card; obtaining control of credit card 
aa security for debt; dealing in credit cards of 
another; forgery of credit card; signing credit 
card of another.



(a) Theft by taking or retaining possession of
card taken* This subsetffcion is directed against a vide mage

of unlawful activities which faU within a variety of traditional

criminal lav categories* The object is to avoid the many technical

distinctions among various types of larcenous activity that have

evolved over the centuries and have more than once provided lacunae

through which the criminal is able to slip after apprehension* Nore

specifically, it eliminates all distinctions based on the location

of legal title or the Identity of the party deprived of possession

or control* It should also be noted that larcenous Intent - which

is commonly an element of crimes against property - need not be

proved for credit card theft. In the case of a taker, the prosecution

only must prove the taking without consent; in the case of the

receiver from tin laker, the prosecution must establish receipt

with knowledge of the unlawful taklrg and intent to use, sell or

transfer the card.

Any state having a broad definition of larceny nay

substitute it« inclusive term for the listing of ocamon lav crimes
f t m u t a u * i  (W),

in this subsection* Bee, e.g., section 223*1) Hew York Penal

Lav, section 155*00 (effective September 1, 1967)*



In terms of culpability, there seems no material difference 

between toe following cases all of which fall within this subsection:

(i) X, a cardholder, gives his card to Y, a girl friend 

for her personal use* Y then sells the card to Z and tells X that 

her pocketbook was snatched* In most, if not all, Jurisdictions,

Y would be guilty of embezzlement; she is guilty under subsection (a) 

Z would in some states be a receiver of "stolen property." But 

in others, property obtained by embezzlement is not deemed "stolen" •

Z is guilty under subsection (a)* Both Y and Z are also guilty 

under subsection (c)*

(ll) Y picks the cardholder's pocket or burglarizes the 

cardholder's premises and obtains his credit card. This simple 

theft is covered by subsection (a)*

(ill) If Y, a pickpocket or burglar who took the credit 

carl from the cardholder's possession, transfers it to Z and Z knows 

it was acquired illegally, Z is guilty of credit card theft under 

subsection (a) if he had any ir.tent to use the card. Since it 

is clear from the face of the card that X has no right to transfer it 

Z's unexplained possession of a stolen credit card probably would



permit the ease to go to the Jury on the issue of knowledge; seme 

independent evidence of Intent to use, sell or transfer would be 

required and It night be supplied by prior or subsequent criminal 

activities In connection with credit cards*

If Y or Z has In his possession credit cards Issued In the 

naaes of two or nore other persons, then the case will go to the Jury 

even If the defendant has ease explanation, unless a reasonable 

nan would have to accept the explanation as precluding culpability*

The effect of presumptions under this act is set forth in section 9> 

Infra.

(b) Theft of credit card lost, mislaid or delivered by mistake* 

In Its purpose and reach, this subsection is modeled upon the 

equivalent provision, section 223*5, of the Model Penal Code.

American Lav Institute, Model Penal Code, Proposed Official Draft 

(1962). The draftsmen's consents with respect to that section are 

sppoelte here:

1* Assumption of Control Required.

Theft penalties are not imposed on persons 
who merely learn of the whereabouts of lost



property but do not assume some control over It*

If it ie desirable to provide criminal sanctions 

to compel people to communicate helpful informa­

tion to the owners of lost property, this should 

be done by separate legislation not carrying the 

moral imputation of theft and presumably with lover 

sections. Mere handling of a last article for 

purposes of examination would not be an assumption 

of control within this section* The likelihood 

of restoration to the owner will often be increased 

rather than diminished by non-interference of 

casual finders*

2* Omission as Essence of the Crime.

Even though a finder may take possession with 

Intent to keep the property from the owner, he is not 

liable to conviction under this section if within 

a reasonable time he acts to restore the property to the 

owner* Thus essentially finders are punished for failure 

to act rather than for an initial misappropriation*



Common lav theory of larceny as an infringement of 

another's possession required a determination of the 

actor's state of mind at the moment of finding, for an 

honest state of mind at that point would preclude the 

felony conviction • • • .The realistic objective in this 

area is iot to prevent the initial appropriation but to 

compel subsequent acts to restore to the owner. Therefore 

the section permits conviction even Where the original 

taking was honest in the sense that the finder then 

Intended to restore, but subsequently changed his mind; 

and it bars conviction where the finder acts with reasonable 

promptness to restore the property, even though he may 

have entertained a fraudulent purpose at some time during 

his possession.

3. Negligent Failure to Restore Hot Theft.

Statutes dealing with theft by finders commonly 

refer to failure to take measures to restore where there 

is reasonable means of identifying or locating the owner, 

without expressly requiring the actor to be aware of the
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reasonably available information or means*••Section 

206*5 /section 223*5 of Proposed Official Draft (1962)7 

is limited to purposeful omission to take steps to re­

store* No one should be punished as a thief merely be­

cause he stupidly or carelessly failed to follow a course 

of action which would have been apparent to another* 

American Law Institute, Model Penal Code, Tentative Draft 

No* 2,pp. 83-8L (195*0*

The Model Penal Code has adopted a slightly harsher 

*- test than this proposed credit card statute in that it

«— Imposes liability for "failure to take reasonable measures

to restore" as well as for intent to use* Because of 

4r proof problems, in practice the distinction is likely

4- to be of limited significance*

(c) Purchase or sale of cred- aard of another*

This subdivision covers transfer of a credit card for consideration 

of any kind* Only wholly gratuitous transfers are exempted* There 

can be no lawful objective in buying a credit card from a person



other than the issuer or in selling it* If the cardholder sells it, 

he does so with knowledge not merely that he is violating a 

contractual agreement, but that he is subjecting the Issuer 

and an unpredictable number of merchants to potential liabilities 

which they have expressly sought to avoid by the Issuer's evaluating 

the cardholder's credit prior to issuance of his credit card* 

Moreover, the person purchasing the card must either fear that he 

would be unable to obtain a card from the issuer or may intend 

to use the card in such a way that it would be awkward or dangerous 

for the Issuer to know his true identity*

In this latter regard, subsection (c) is a complement 

of section 2* It would be anomalous to penalise a man for seeking 

to trick the Issuer directly but to offer no deterrent to the man 

who, fearing that he will be unable to deceive the issuer, obtains 

a card by purchase from a party other than the issuer* In such a 

case, it is not unlikely that the card was obtained originally 

at the instance of the purchaser and that the card-holder was 

intended to serve merely as a conduit*



This subdivision section covers the return of a credit 

card to the issuer or cardholder in exchange for some consideration 

but does not apply to a reward given to a person who, for example, 

finds a card and returns it without demanding consideration*

(d) Obtaining control of credit card as security for debt*

The characteristic person to whose activities this subsection applies 

is the unscrupulous factor or "loan shark" who, with fraudulent 

intent, forces a cardholder in serious financial straits to acquire 

goods with the card or to transfer the card to him* Compare the 

definition of extortion in subsection (a) which is broad enough to 

be Interpreted to cover this subsection. See also the broad 

definition of "receives" in subsection (e) of section 1*

The problem is explicitly covered to give notice that this 

dangerous activity is criminal* A typical fact pattern is one in 

which the creditor permits the cardholder to retain possession 

of the credit card but compels him to purchase large quantities of 

goods for which he will not be able to pay the issuer and then either 

to turn the goods over to the creditor or to convert them into cash 

which the creditor then takes as partial or complete payment of the debt*



(e) Dealing in credit cards of another*

The fraudulent use of credit cards threatens ta become a 

big and well organized business. Pickpockets and other 

thieves are encouraged to steal credit cards by the knowledge 

that they can be disposed of for ready cash, thus avoiding the 

risk, attendant on any attempted use, of apprehension by an 

observant merchant. The dealer is a particular threat to the 

efficacy of this important commercial device not merely because he 

encourages theft, but also because he is an expert in the use 

and disposal of credit cards and goods and services illegally 

obtained by means of their use. He will often be familiar with 

the uses which offer the least danger of apprehension and the 

maximum opportunity to secure valuable goods and services. Moreover, 

he will often be part of a highly developed organization which 

is capable of moving the card quickly from place to place to 

permit full exploitation before word of its loss has reached all 

merchants, and which also has facilities for disposing of 

goods so obtained.



It. most states, statutes penalising receiving or 

dealing in stolen goods require the prosecution to establish 

the dealer's actual knowledge that the goods were obtained by 

means of a larcenous taking* This does not seen Inappropriate 

where there is t\ legitimate market in the goods; but there cannot 

be such a market for credit cards. Therefore this act merely 

requires the Jury to find that the defendant had reason to know 

that the credit carte in his possession were taken or retained in 

violation of section 2 or by means of credit card theft*

Again, because of the Intrinsic Illegitimacy of any traffic in 

credit cards, this subsection does not require the state to 

prove that the dealer or receiver Intended to use or sell the 

credit cards over which he has obtained control.

For the reasons Indicated above, the dealer is more 

dangerous to society (and, being a "business man", more 

susceptible to deterrence) than the man who picks pockets 

or snatches purses* Hence, even if a dealer also partici­

pates in the original taking, he should be subject to the more



severe penalties of subsection (b) of section 10* See the notes 

to section 8, defenses not available, Infra, for a discussion 

of culpability of a dealer defendant who is also a thief*

(f) Forgery of credit card*

Credit card forgery is normally an act of a pro­

fessional criminal. An effective forgery requires careful 

preparation and some considerable skill* It is a substantial 

threat to commercial confidence* Hence the forger is a serious 

obstacle to the exchange of goods and services. But forgery can 

be profitable, so there must be ample deterrence*

A forger may produce a completely false credit card or 

he may alter a card that was actually issued* Both cases are 

covered by this subsection* Many issuers manufacture cards which 

are complete except for a few items which depend on the identity 

of the cardholder and the date of the card's issuance to him* 

Matter such as the name and address of the cardholder and the date 

of expiration will subsequently be embossed on the card after an 

application has been accepted and just prior to issuance* A 

fraudulent embossment consists of placing such matter on the fact



of cards without the consent of the issuer. Normally the cards 

will have been stolen from the issuer or its manufacturer where 

the issuer does not manufacture the cards itself.

It is possible that a man in possession of one falsely 

made or issued card could have found it or otherwise acquired it 

innocently. But it is extremely unlikely that a man in possession 

of two or more such cards is unconnected with their creation. Thus 

it seems highly reasonable to apply a presumption in such a case.

The effect of presumptions under this act is set forth in section 9# 

infra.

Subsection (g). Signing credit card of another.

A principal means of obstructing the fraudulent use of a card 

is to provide space on the card for the signature of the cardholder 

and to require such signature as a pre-condition to its use. Some 

cardholders carelessly neglect to sign their cards. Other cards 

may, for one reason or another, never reach the cardholder. A 

person finding or otherwise coming into possession of an unsigned 

card is likely to recognize that for a time it will not be difficult



to impersonate the real cardholder if he signs the cardholder's 

name in his own handwriting. Persons who sign with the intent to 

use the card to obtain goods and services are manifestly preparing 

to defraud either the issuer or the merchant from whom they 

propose to obtain goods and services; they should be subjected to 

criminal penalties. But in many Instances they will not be professional 

criminals, but, rather, fairly ordinary men overcome by sudden 

temptation. Therefore, they are subject to the lesser penalties 

of subsection (a) of section 10.

SECTION L. Fraudulent use of or reprcsenatlon of authority to use 

illegally obtained or illegally possessed credit card, 

forged credit card or revoked, expired or fictitious 

credit card.

The section is designed to penalize use of cards obtained 

in violation of prior sections of the act. It also penalizes 

the practice of charging goods and services to the credit card 

of another by calling the party dispensing such goods and services 

and impersonating the legitimate holder.

Some false pretenses statutes appear to require 

that the fraudulent misrepresentations have been made to



the party who will bear the ultimate lose aa a consequence of 

the misrepresentation. A person, unlawfully using a credit 

card which is not issued by the merchant but by a third party 

(the "three-party" credit cards described in the notes to 

subdivision (b) of section l),aay thus evade criminal liability. 

This act rejects that distinction which seems to have evolved 

at a time when the three-party arrangement was not envisaged*

Statutes designed to protect the integrity of telephone 

credit cards axe widespread. See, e.g., Hawaii Rev. Lavs S309 B-l 

(aupp. 196$). Section U is designed to cover the case of a caller 

giving the telephone operator someone else's telephone credit 

card number or name or telephone number in order to have a call 

placed without paying for it.

Throughout this statute aa attempt has been made to 

penalise more heavily the professional criminal. Here and in 

section 5 this distinction is expressed in terms of the quantity 

of goods and services obtained within a six-month period. It is, 

without doubt, a very rough rule of thumb; but it is consistent 

with the traditional manner of distinguishing the petty from the



serious crime. Adequate discretion is granted the sentencing Judge 

to meet the particular punishment needs of any defendant, see 

section 10, Infra.

A presumption with respect to receipt of notice of 

revocation can be found In a number of existing credit card statutes. 

See, e.g., Idaho Code Ann. I 18-3117. The time periods specified, 

which must elapse before the presumption becomes effective, are 

at least as generous as those found In existing statutes. See, e.g., 

Ind. Ann. Stat. • 10-2132. The presumption itself rests on two 

related considerations: first. In the vast majority of cases, regis­

tered or certified letters are accepted and signed for by 

the person to whom they are addressed or someone In immediate 

contact with him; second, If the case prosecuted is one of those 

few exceptional Instances where the card-bolder received no notice, 

the cardholder is In a far better position to explain why he did 

not receive notice. For instance, If he shows that he had moved 

to a new address before the letter is presumed to have arrived 

or that he was traveling at the time of presumptive arrival,



he would rebut the preemption.

It should be noted that the cardholder is not guilty 

tinder section k of Illegally using a credit card which has been 

revoked if he had no Intent to defraud. The definition of a 

preemption in section 9 would peralt the court to dismiss the 

case if it were satisfied that a reasonable man would have to 

have a reasonable doubt that the defendant was aware of the revocation 

or that, if he were aware, that he had any intent to defraud. A 

verdict on these issues could never be directed in favor of the 

state* The effect of a presumption under this act as set forth 

in section 9> infra.

SBCTIOM 5. Fraud by person authorized to provide goods or service s.

Few, if any, credit card statutes manifest recognition 

that persons authorised by an Issuer to provide goods and 

services on the strength of the issuer's card properly presented 

by a cardholder sometimes play a role in credit card frauds.

Subsection (a) focuses on collusive arrangements between the 

merchant and a party using a credit card in violation of the 

provisions of section L. Subsection (b) deals with a variety of



recorded situations. Perhaps the most common one is the sales 

voucher which is altered or added to after the cardholder has 

signed. It is not unusual for the cardholder to sign before the 

voucher is completely filled in* This is particularly true of 

the tip, because sane oardholders will pay the tip in cash. After 

a cardholder has signed, a waiter nay slaply fill in the blank 

in a aanner he deems appropriately generous*

Another problem may arise in the case of the merchant 

who is on the edge of bankruptcy* In order to raise cash quickly, 

he may attempt to sell each article in the store several times*

To do so he may obtain the assistance of one or two friends with 

credit cards. They will sign a sales slip but will not receive 

the stipulated goods or services* Then they will report that their 

card was lost or strlen. The goods will meanwhile be sold to 

another party* In this manner their value is effectively doubled 

or tripled* Another dangerous scheme is to imprint several sales 

slips with the card of an unsuspecting cardholder* After he leaves, 

the merchant may fill in the slips and forge the cardholders



signature* It is sought to distinguish, by means of different

penalties, between the petty abuse and sustained unlawful activity*

See the discussion of griding of penalties in the notes to section U.

SECTION 6. Possession of machinery* plates or other contrivance 
or incomplete credit cards.

Section 6 permits the indictment of forgers who are 

caught before they are able to consummate their plans for 

manufacture and distribution* Since forgery includes the 

unauthorised completion of cards that were manufactured by the 

Issuer, a necessary step in certain conspiracies to forge is the 

acquisition of incomplete cards* Since, as one would expect, 

incomplete cards are very carefully safeguarded by issuers, possession 

of two or more of such cards by one other than an agent of the Issuer 

is a natural basis for grave suspicion and gives rise to a presumption* 

The effect of a presumption under this act is set forth in section 9# 

infra.

SECTION 7* Receipt of money* goods, services or anything 
else of value obtained in violation of section h.

Section 7 is the natural complement of section L.



A veil-organized conspiracy for the fraudulent use of a credit 

card will normally have as its objective the conversion of large 

quantities of valuable goods into cash* Such a plan requires a 

receiver who is prepared to avoi> asking awkward questions as 

consideration for an unusually attractive price*

Probably the most massive conspiracy Involving credit 

cards is directed towards the procurement and sale of transportation 

services* *ihe following is a typical case* A credit card is stolen 

in a Los Angeles hotel room and turned over to a dealer* His agent 

immediately takes the card to the airport and procures thousands 

of dollars worth of tickets from different airlines* Card and 

tickets may then be flown to New York where another spate of ticket 

buying occurs* Although tickets purchased with credit cards cannot 

be exchanged for cash, they can be exchanged for tickets to other 

destinations* In New York and certain other cities it is known 

in sor** quarters that discount tickets can be obtained by dialing 

a given number* Sale is normally effected unobtrusively in a bar 

or other public place* It appears that in many states a person



acquiring such tickets under these circumstances has no obligation 

to inquire as to their source and the basis for the very great 

discount offered. The circumstances are sufficiently suspicious 

to Justify an obligation of reasonable inquiry.

SECTION 8. Defenses not available.

Persons accused of being receivers or dealers in stolen 

property, and persons accused of other activities illegal under 

this act, have sometimes raised on of the contentions which are 

listed in sub-paragraph (i) as Invalid defenses. The state oust 

prove beyond a reasonable doubt that the credit card was obtained 

under circumstances which constitute a violation of this act to 

prosecute a receiver of the card under section (a) of section 3 or 

a dealer under subsection (e) of section 3* To require, in addition, 

that the state have apprehended, identified, or convicted the 

thief or embezzler before it can prosecute the dealer would be 

absurd. It would be equivalent to holding that because one member 

of a conspiracy has escaped— for example, by fleeing the Jurlsdlctiom- 

it would be unsporting to try his confederates.



A defendant could not claim be was not guilty under one 

provision of this act because he was also guilty under another*

Tor example, a dealer could not successfully denonstrate that he 

was not guilty of violating subdivision (e) of section 3 because 

he participated in the original taking fran the cardholder in violation 

of subdivision (a) of section 3« The act has been drafted with 

the intention of avoiding such an interpretation* See notes to 

subsection (e) of section 3, supra*

Application of this act to credit cards obtained under 

circunstanees which constitute a violation of this act but not the 

criminal lav of the Jurisdiction in which the taking occurred is 

important principally because of the growing international 

movement of credit cards and the concomitant growth of international 

criminal conspiracies sensitive to the opportunities it presents 

for fast profits* This situation as covered by sub-paragraph

(ii).

The issue is particularly important in a case where a 

violation of section k}for fraudulent case, depends upon proof of 

a violation of section 3# for credit card theft* The businessman



or tourist nay have his pocket picked in Cairo, Bangkok, Istanbul 

or a host of other exotic places* A card so obtained is very 

unlikely to find its vay back to the Halted States except through 

professional criminal channels* It would be virtually impossible 

to establish what the law of say Saudi Arabia is with respect to 

credit cards* Even if the taking of a credit card actually violated 

the foreign law, the difficulty of proving that law to the 

satisfaction of the factfinder may be insuperable* Some courts 

might indulge in the assumption that the lav of the foreign 

Jurisdiction is the same as the law of the forum, but it does 

not seem appropriate for clminal liability to flow from what will 

often be a mere fiction* It seems far preferable to face the 

problem directly*

8BCTI0H 9* Presumptions*

The definition of a presumption and its effect follows 

subdivision (5) of section 1*12 of the Model Penal Code*

American Law Institute, Model Penal Code, Proposed Official 

Draft (1962).



SECTION 10. Penalties.

The penalties provided are comparable to the penalties 

reccoaended in the Model Penal Code for grand and petty larceny.

They do, however, give the court a wider range of discretion than 

does the Code. Section 10 does not, for example, distinguish between 

first and second offenders. However, such a distinction nay be 

read into the act in any state where it is included in the 

criminal code. In any event, it seems reasonable to assume 

that the courts will recognize this and other sentencing distinctions 

which have evolved over the years by statute and judicial decision 

as guides to the allocation of punishment in particular cases.

SECTION 11. Act not exclusive.

At the present tine there is a split of authority as 

to the exclusivity of credit eard statutes in cases where they 

are silent on the question. There is no good reason why such an 

act should be held exclusive either with respect to substantive 

crimes or penalties. If a state should decide that the taking 

of any property, in a defined way, as by robbery ccanitted with a gun}



is pecularily reprehensible «r dangerous to society, it should not 

be prevented from imposing a more severe penalty where the thing 

taken is a credit card because of the existence of a specific 

credit card statute*

It is not altogether clear Just what exclusivity would 

sean. At its most absurd, it would prevent the application of 

the general criminal law to any transaction involving credit 

cards* Thus a form of larcenous taking which by inadvertence had 

not been covered by the credit card statute might seem immune 

to penal sanction* Such a result would, of course, be intolerable* 

The statute should only beIbund to preempt the field in cases where 

the general criminal law is in direct conflict* An example would 

be a rule that a false representation must be made to the party 

who will suffer loss if it is to be indictable* With respect to 

credit cards, that approach has, of course, been supplanted*

This act assumes the applicability of the usual state 

statutory and case law general concepts dealing with such matters 

as conspiracy, attempts and principals. In a state such as 

Wyoming which does not have a general attempts statute, but deals



with attempts In the definitions of each crime, appropriate changes 

in this act can be made to cover the particular state lacunae* 

SECTION 12* Severability.

This is the usual severability clause used in acts 

drafted by the National Conference of Commissioners on Uniform 

State Lavs.
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