


March 6, 1970

Mel J* Personett, Commissioner
Department of Public safety
Pouch m\"

Juneau, Alaska 99801

Subjects S"CR-?7 - Hitchhiking
Dear Commissioner Personett*

After our meeting with you on Thursday, March 5,
regarding bCR-~7, it was the desire of the committee
to relay our expression on this resolution. The com-
mittee wisher, to see the Department of Public ..afety
reinstate the old regulation on hitchhiking, based
on your commitment to try and accomplish this, the
committee has placed Ff.CR-77 in a "Hold" status.

Sincerely,

Barry W. Jackson
Chairman
House Judiciary Committee
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MEMORANDUM State of Alaska

TO: r Representative Barry Jackson, Chairman

FKW:

House Judiciary Committee

DATE : March 24, 1970

Commissioner Mel J. Personett SUBJECTE Progress Report - SCR 27
Department of Public Safety

We are currently reviewing all of 13 AAC inview of both SCR 27 and miscellaneous
comments from the public and the legal profession.

We anticipate public notice and hearings within the next month or so.

As stated before, the hitchhiking section will be revised to read as previous
to the 1969 revision.
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LEGISLATIVE AFFAIRS AGENCY
April 24, 1970

MEMORANDUM

TO : Rep. Mildred Banfleld, Chairman
Subcommittee on Dept, of Public Safety Regulations
House Judiciary Committee

PROM ; Arthur H. Peterson, Revisor of Statutes

SUBJECT: Recently proposed changes in regulations of the
Department of Public Safety

One of the main legislative concerns about the public safety
regulations has been the new (as of December 31, 1969) hitch-
hiking regulation. This regulation, currently in effect,
reads as follows:

"13 AAC 02.180. PEDESTRIAN SOLICITING RIDE OR BUSINESS.
A person may not stand on or along a highway for the
purpose of soliciting a ride, employment, business or

a contribution from the occupant of a vehicle."

Since this is such a broad, flat prohibition of hitchhiking,
it was suggested by the House Judiciary Committee that if
any regulation on this matter iIs necessary the pre-December
31, 1969 provision should be re-adopted. That provision
reads as follows:

"104.67 PEDESTRIANS SOLICITING RIDES OR BUSINESS. No
person shall stand In a roadway in a manner that will
distract a driver®s attention for the purpose of solic-
iting a ride, employment or business from the occupant
of any vehicle."

The proposed amendment would have 13 AAC 02.180"read as
follows:

13 AAC 02.180. PEDESTRIAN SOLICITING RIDE OR BUSINESS.
A person may not stand on or along a roadway in a manner
that will distract a driver’s attention for the purpose

of soliciting a ride, employment, business or a contri-

bution from the occupant of a vehicle.”

This amendment changes ™highway'™ to ™roadway', adds ™"in a
manner that will distract a driver’s attention”™ and retains



"or a contribution” which is in the current regulation.

And it retains the words "or along', referring to the road-
way . "Highway"™ is a broader term than "roadway'™ (see 13
AAC 10.115 and 13 AAC 10.280), with the latter meaning just
the main traveled portion of a highway; so this part of the
amendment is a step in the direction the legislature de-
sired; however, this will have no effect because the words
"or along"™ are retained, thus defeating the legislative

intent. The "in a manner . . ." language was taken from
the pre-December 31, 1969 provision, and would be helpful
if it were not for the "or along”. Why the "or a contribu-

tion” was put iIn the current regulation and retained in the
proposed one 1 don"t know.

The effect of the regulation, with the proposed amendments,
would be to continue the prohibition on hitchhiking (because
iIT you are standing "along”™ a roadway hitchhiking, your
purpose is to attract [or "distract"?] a driver®"s attention
to your need for a ride). It also prohibits such things as
hailing a bus, setting up a roadside vegetable or lemonade
stand, and soliciting contributions for the blind. It is my
opinion, and 1 believe this was concurred in by Commissioner
Personett in his testimony before the House Judiciary Com-
mittee (at least with regard to hitchhiking), tfcat there is
no need for such broad prohibitions in Alaska. The Depart-
ment of Public Safety®"s determination to impose such prohibi-
tions, in the face of the Senate’s passage of SCR 27 and the
House Judiciary Committee®s recommendations on the matter,
appears unjustifiable.

It might also be noted that the history note at the end of

the proposed 13 AAC 02.180 identifies the amendments as being
at the request of the legislature. This does not conform to
the Drafting Manual for Administrative Regulations (to which
adherence is required by AS 44.62.060(a)), and I don"t know

why this was done. It should, of course, be deleted before

the regulation is printed for distribution in the Alaska Admin-
istrative Register.

Another main concern of the committee was the problem involv-
ing buses stopping on the highway, prohibited by 13 AAC 02.-
340(a). The proposed amendments add an exemption iIn sec.
340(b) for school bus drivers loading or unloading school
children, and add a new subsection establishing a presumption
that i1t was the registered owner who left a vehicle stopped,
parked or standing in violation of a statute or traffic regu-
lation. It does not appear that any of the proposed amend-
ments deals with the problem of buses other than school

buses stopping on the highway, and the committee®s intent

in this regard does not appear to have been implemented.

Another matter that has been called to my attention is the
group of regulations relating to motorcycles. It has been
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suggested that some of these regulations were adopted for
the purpose of harrasslng motorcycle operators rather than
meeting the legitimate needs of the public welfare and safety.
For example, 13 AAC 04.280(a)(2) and 295 require motorcycles
and motor scooters to be equipped with a windshield which
rises at least 15 inches above the handlebars (unless the
operator is wearing goggles or a face shield); when this is
read in conjunction with 13 AAC 04.290, which prohibits
handlebars from being more than 15 inches above the seat,

we find that the top of the windshield of a motorcycle with
handlebars on the same level as the seat would have to be

15 inches above the seat whereas the top of the windshield
of a motorcycle with handlebars 15 inches above the seat
would have to be 30 inches above the seat. It is not appar-
ent how this promotes the public welfare or safety. More-
over, some of the requirements alone pose problems; goggles
limit vision, as do helmets (13 AAC 04.280(a)(3)) which also
muffle sound; a helmet requirement affects only the wearer
and not the public, and thus is a criminal restriction serv-
ing no public interest; | have been told that, even with
regard to the helmet wearer, safety experts do not agree
that he is safer with one on, and some courts have held such
a requirement invalid. (1 have not researched the matter,
but please see the attached Law Week notes which offer cases on
both sides of the issue.) It seems likely that the safety
experts would disagree about the 15-inch handlebar height
requirement too- Also, 13 AAC 04.280(a)(1) requires motor-
cycles and motor scooters to have two rear-view mirrors
whereas other vehicles (except for buses and certain large
vehicles) need only have one (see 13 AAC 04.220). It is up
to the legislature to decide whether regulations of such
questionable necessity and even questionable validity should
be allowed to stand; AS 44.62.320 provides for legislative
annulment of administrative regulations.

AHP :hg
Enclosure
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«u0 these defendants for an aggra-
vi*ed offense under -10 U.S.C. 1322
,c), which adds the element of using
say false or fictitious document or
other fraudulent device to evade or
defeat the Act or its regulations. The
defendant contends that in order to
show a violation of this aggravated
provision, the government must prove
fraudulent Intent within the context
of the common law elements of crim-
inal fraud. However, it is the opinion
of this court that Congress, in im-
posing an aggravated fine for the
use of false documents in connection
with infractions of I.C.C. rules and
regulations, did not intend to create
a statutory equivalent of common
law fraud. Rather, as a malum pro-
hibitum offense, proof is required 'to
show that the defendants used false
documents knowingly and willfully
as part of a course of conduct which
sought to evade or defeat an I.C.C.
regulation. Proof of specific intent to
defraud the I.C.C. is not prerequisite
to a finding of guilt. A construction
of the Act requiring proof of fraudu-
lent intent, or other common law ele-
ments of the crime of fraud, 'would
result in limitations neither expressed
in the statute nor justified in the
light of the purpose' of the Act. See
united States v. Luxon, 166 F.Supp.
25, 29 (E.D.Ky. 1058), for a similar
construction of a statute penalizing
the making of a false statement,
knowing it to be false, to >the Com-
modity Credit Corporation, for the
purpose of influencing action or ob-
taining money and therefore de-
feating the statutory purposes of IS
U.S.C. i 714. That provision was held
not to evoke the commea law ele-
ments of fraud. For these reasons,
this court concludes that a specific
Intent to defraud tho I.C.C. is not a
required element of a 49 XJSV @322
(c) offense.”

The contention that because
freight bills are not required docu-
ments for contract carriers under
ICC regulations there was no evasion
of the regulations by the false bills
is invalid. Section 322(c) proscribes
any false or fictitious documents used
to evade or defeat any ICC regula-
tion. The failure of ICC audits of
Indiana Trucking’s books and rec-
ords In 1957 and 1964 to uncover
these irregularities has no 'bearing
on this prosecution. There is no evi-
dence that during those periods tho
practice of using East Chicago, Indi-
ana, as point of origin on freight
bills was being followed, and the au-
dits were concerned with accounting
rather than operational irregularities.
Even if employees of the ICC had
such knowledge and the defendants
were misled by nonaction on the part
of tho ICC, neither principles of es-
toppel nor any other equitable con-
sideration entitles the defendants to

tho United Slate. LAW WEEK

immunity from statutory and regu-
latory proscriptions. A prior ICC pro-
ceeding which considered the conduct
complained of In this prosecution Is
not binding In its finding of a "lack
of subterfuge.” That proceeding was
a denial of Indiana Trucking's ap-
plication for an extension of author-
ity to cover the unauthorized trans-
portation Involved in this prosecu-
tion, and did not direct itself -to the
question of knowing and willful use
of false documents to defeat or evade
ICC regulation.

USDC NI11; U.S. v. Indiana Truck-
ing, Inc., 5/16/60.

Motor Vehicles

NstiATE REGULATIONS—

Illinois requirement that motor-
cyclists and passengers wear protec-
tive head gear unconstitutionally ex-
ceeds state's polico powers since ob-
ject of requirement is to protect
persons riding motorcycles rather
than public safety.

[Text] "If the evil sought to be
remedied by the statute affects public
health, safety, morals or welfare, a
means reasonably directed toward
the achievement of those ends will
be held to be a proper exerolse of
the police power. e=e

"However, the legislature may not,
of course, under the guise of pro-
tecting the public Interest, interfere
with private rights." People v. City
of Chicago, 413 111.83,91.

Statutes similar to the one in
question have been tested In other
jurisdictions. In Rhode Island (State
ex rcl. Colvin v. Lombardi, 241 A.2d
625), the court held that the legisla-
tion was justified In order to assure
that flying stones or other wind-
blown objects would not strike tho
operator and cause a momentary loss
of control of the vohlcle which could
then endanger other traffic.”

Thero have been similar decisions
in Massachusetts, North Dakota and
Connecticut.

W [Text] "In Michigan, (American
Motorcycle Ass'n v. Davids, 11 Mich.
App. 351, 158 N.W..2d 72) the court
held a statute requiring a "crash
helmet” for both operator and pas-
senger to be unconstitutional. Like-
wise In Louisiana, (Everhardt v. City
of New Orleans, 208 So. 2d 423) the
court struck down a statute calling
for operators and passengers to wear
"safety helmets."”

Our statute requires both tho op-
erator and each passenger on a
motorcycle to wear protective head-
gear. In the case of a passenger It
Is clear that the "protective head-
gear" serves no function of safe-
guarding the motoring public. The
helmet would presumably prevent
cranial Injuries, or lessen their se-

Mes K

verity, for the v/carcr; but its effect
on other motorists Is most obscure.

The appellant, however, was op-
erating the motorcycle v/hen ar-
rested. In order to determine the

purpose and function of the statute
In regard to an operator, the entire
statutory plan must be considered.

"The Illinois statute contains two
requirements: "protective headgear”
and a transparent shield or goggles.

"When we consider both of these
sections together, the legislative In-
tent becomes clear. The manifest
function of the headgear require-
ment In issue is to safeguard the
person wearing it—whether It Is the
operator or a passenger—from head
injuries. Such a laudable purpose,
however, cannot justify the regula-
tion of what is essentially a matter
of personal safety.—Kiuczynskl, J.

— Il SupCt; Illinois v. Fries, 5/23/69.

Municipal Corporations

TORTS—

Victims of police and mob action
in Chicago riots have no statutory
or common law remedies against city
or county.

One plaintiff was allegedly shot by
police suppressing mob action and
another was injured when a car was
set upon by a mob. More than two
hundred- actions are now pending
against the city and the county
based on the statutes involved here.

[Text] "In 1967 ihe General As-
sembly enacted statutes which ex-
pressly repealed sect.cn 1-4-8 of the
Illinois Municipal Code and section
25-3 of the Criminal Code which are
the two statutes upon which liability
in these cases is predicated. Both
of the repealing acts were approved
by the Governor. '(Laws of 1967, Vol.
2, pp. 3286, 2365.)"

-However, the same sessions later
enacted a bill amending the repealed
section. This amending act was part
of a pa'pkage of 174 bills designed
to make formal, technical changes in
certain sections for the sake of con*
slstency in publication. We do not
think that the legislature intended,
by a bill purporting to make no
change of substance, to re-enact the
repealed section. The legislative pur-
pose of repeal is unmistakable.

The plaintiff nevertheless argued
that the repeals can not apply retro-
actively to bar their actions. This
state’s Statutory Construction Act
provides that no r.cw law shall be
construed to repeal a former law,
"expressly repealed” or r.ot, under
which any right has accrued before
the effective date of a new law.

(Text) "[Tlhe Statutory Con-
struction Act does not apply to &%
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N Motor Vehicles

* 5wvTEregulation—

Morih Dakota requirement that mo-

m torcydist wear crash helmet docs not
' A.-.constitutionally deprive him of pere

jr.al freedom.

A motorcyclist who was charged

v;:;h the offense of failing -to wear

j crash helmet while riding a motor-

orle has asserted that the statute

requiring the wearing oi a crash hel-

nmet deprives him of his personal

freedom .and his rights guaranteed

tr the Due Process Clauses of both

federal and state Constitutions.
N Michigan, [American Motorcycle
A«n. v. Davids, Il Mich. App. 351, 36
flv 27071 and Louisiana have found
lunilar statutes to involve an Invalid
exercise of the police power of the
hate based on a test whether there is
i "real and substantial relationship
between the exercise of those powers
ee « and the public health, safety,
aorals, or the general welfare." This
is the proper test, but as in Com-
monwealth v. Howie 238 N.E.2d 373,
H LW 2770, and Colvin v. Lombardi,
141 A.2d 625, 36 LW 2732, we reach the
opposite result. The safety factor of
objects striking the operator of a mo*
iorcydc in such a manner os to mo-
mentarily cause him to lose control
and to menace other vehicles on the
highway makes the relationship be-
tween the polico power and the pub-
lic safety self-evident. Moreover, we
arc not convinced that the legislature
may not take reasonable measures to
prevent persons from becoming pub-
lic charges in hospital as a result of
their disregard of obvious safety pre-
cautions.—Erickstad, J.

Tclgen, Ch.J., and Knudson, J., dis-
tent.

—ND SupCt;
2/25/69..

State v. Odegaard,

Negligence
CONTRIBUTORY NEGLIGENCE—
Oklahoma's requirement tl>«t auto
'MI belts bo installed docs not ren-

tier injured passenger’s failuro to use
belts contributory ncgligenee.

ircxf) "Exhaustive research by
counsel, and Independent research
ond Investigation by the court, has

disclosed no Oklahoma decision on
T}'Eproblem‘

Tor the reasons advanced in Rob-
inson V. Bone, 285 F.Supp. 423 (D.C.
o+ 1&cs8), Miller v. Miller, ico s .E.
2d 05 <N.c. 10c3) and Brown v, Ken -
drick, 102 So.2d 40
1conclude Oklahoma would not allow
»Mh failure to be presented cither

evidence of contributory ncgli-
mcc, or in mitigation of damages.
«3rh conclusion finds some support

«a Oklahoma's definition of proxi-

mate cause set forth In Cheatham

(Fla. App. 1066)/

The United States LAW WEEK

v. Van Dalscn, 350 P.2d 593 (1960)

"[Tlhere must be at least some
Indication that the plaintiff was un-
der a duty to use a scat belt to pro-
vide for his own safety, and that fail-
ure to use it was a cause of plain-
tiff's injury, before the Court is re-
quired to submit the issue to the
jury. The holding here is that, as a
matter of law, there Is no such
duty, nor could such failure be a
proximate cause of Injury, and sub-

mission to the jury of the issue is
not required."—Arnow, J.
—USDC NFla; Woods v. Smith,
2/28/69.

Torts
CHARITABLE INSTITUTIONS—
North Carolina Supreme Court's
prospective abolition of charitable

hospital immunity docs not preclude
holding hospital liable, to extent of
its insurance, for negligence predat-
ing abolition.

The complaint alleges that on Juno
6, 194, a paying patient of the de-
fendant James Walker Memorial
Hospital was frightened when a rat
ran across her feet and caused her
to fall into a bathtub. Her action to
recover for the resulting Injuries is
based on the hospital's negligence in
allowing rats on its premises, and
the Orkin Exterminating Company's
negligence in failing to rid the prem-
ises of rats as required by its contract
with the hospital. The district court
granted the defendant's motions for
summary judgment.

This cause of action arose before

the Supreme Court  of North
Carolina overruled Its long-standing
doctrine of Immunity for charltablo

hospitals In Rabon v. Rowan Mem-
orial Hospital, Inc., 269 N.C. 1, 152
S.E.2d 485, 35 LW 2485 (1067), lim-
iting the decision's applicability to
causes of action arising after Janu-
ary 20, 1057. The question is whether
this action is barred by the charit-
able immunity doctrine or whether
it may be prosecuted to the extent
that the hospital's trust funds aro
protected by insurance. Insurance
was not involved in E&bon, and no
North Carolina court has been pre-
sented with the question subsequent
to that case.

It is not to be supposed that the
North Carolina courts have failed to
take into account the underlying
philosophy of Rabon, which is to
compensate those Injured by the
negligence of employees of charitable
hospitals while at the same time
safeguarding these institutions from
the dissipation of trust funds. The
court refused full retroactive appli-
cation of the new rule only after ex-
pressing concern over the danger

37 LW 2337

to the trust, funds of inadequately
insured hospitals. Surely this is a
clear implication that the r.cw rule
of liability for employee's negligence
should be operative where this haz-
ard is not present. Nebraska and
Illinois, which the Rabon court said
it followed, make the immunity un-
available. to the extent of insurance'
protection in causes of action aris-
ing prior to abolition of the immun-
ity. Where the hospital has insured
itself against the risk, the only pos-
sible beneficiary from preserving the
Immunity would not be the charit-
able hospital but the paid insurer.

The lack of privity between the
plaintiff and Orkin is no defense. It
is clear that the hospital was under
a legal duty to exercise reasonable
care in regard to the safety of Its
patients, and that Orkin. under its
contract, had wundertaken to per-
form a certain aspect of this duty
In the hospital’s behalf,—Sobeloff, J.

—CA 4; Hill v. James Walker Mem-
orial Hospital, 3/11/69.

CONFLICT OF LAWS—

Indiana's Guest Statute is inap-
plicable to Missouri action by Mis-
souri passenger against estate of
Missouri driver for Indiana collision
during their vacation trip.

The driver, her husband, and the

passenger, all Missouri residents, were
returning from a trip to New York
City when the accident occurred on
the Indiana turnpike. Missouri does
not have a guest statute, but Indiana
docs. Wo remand to permit the pas-
senger to submit her ease against the
driver's estate to the jury or. the
theory that the relationship between
the parties was governed by Missouri
law and that the Indiana Guest
Statute was not applicable.

The passenger recognizes that Mis-
souri has been following a so-called
lex loci delicti rule in the choice of
law to be applied. Under this rule,
the court applies the law of the
place where the tort was committed
in everything except procedure,
which Is governed by the law of the
forum. But the passenger claims
that Missouri is the stale which has
the dominant Interest In a host-guest
relationship between Missouri resi-
dents arising from the operation of a
Missouri automobile on a trip which
began and which ended in Missouri.

Tho lex loci rule has the advant-
age of certainty and ease of applica-
tion. The only exceptions have been
where the forum court concluded
that tho law of the place of the
wrong was against the established
public policy of the forum state.
There has also been ar. occasional
tendency in difficult cases to con-
strue a matter as procedural rather
than substantive and on that basis
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,reference to 384.01, allow the class of
sub-subcontractors to be entitled to
.a mechanics' lien, e e

"However, we must construe the
Mechanics' Lien Act according to
'‘general equitable principles so as to
best protect the interest of those en-
hancing realty, since it is that class
for whose benefit the mechanics’ lien
exists. e e

"[Rjcvisions of the Mechanics’ Lien
Act, 384, Fla.Stat. F.S.A. (1061),
omitted the term, "sub-subcontractor”,
or any reference to another provision
containing such term, from the sec-
tion defining those entitled to the’
mechanics’ lien. However, the under-
lying reason for the subsequent revi-
sions was not to change the scope of
person entitled to the statutory pro-
tection; rather, the revisionc were
eenacted to remedy procedural defects
which had led to ‘“hidden n .s"
being placed against an owner by
persons not in privity, without notice
:to the owner.

"Moreover, the definition section [s]
of all the foregoing statutes have
continued to include ’sub-subcon-
.tractor’ in their terminologies."—
Henry, J.

—Fla CtApp 3rd Dlst;
v. Goldberg, 2/25/68.

Ccco Corp.

Motor Vehicles

STATE REGULATION—

Wisconsin’s ban on unusual han-
dlebars and requirement that motor-
.cyclists wear safety devices does not
unconstitutionally interfere with cy-
clist’'s "right to bo left alone."

[Text] "To the cycling enthusiast
"the freedom to drive or ride his cy-
cle. hatlcss or hclmetlcss, is mean-
ingful. = = = Resistance to wearing a
prescribed safety helmet is an un-
defendable human reaction. Perhaps
almost all of us have a secret admira-
tion for the pint-sized guard on a
major football team who, years ago,
went out on the gridiron, sans helmet,
to face giant-sized opponents. * * *

"It has been suggested that this
leaves to the courts '« = = essentially
a balancing test between the rights
infringed and the benefits to the gen-
eral welfare with the balance strongly
weighed in favor of the general wel-
fare at the start.’

"We are uneasy with this balancing
and weighing concept of the Judicial
role in testing the constitutionality of
a police power statute. = « =« There is
too much of a temptation to a putting
of a judicial thumb on the scales with
judges substituting their own evalua-
tion of alternatives for that of the
legislature, v/c would holu that, once
within the area of proper exercise of
police power, it is for the legislature
to determine what regulations, re-

The United States LAW WEEK

straints or prohibitions are reason-
ably required to protect the public
safety and only the abrogation of a
basic and substantial individual lib-
erty would justify judicial interven-
tion to set aside the legislative enact-
ments. e« =*

"Over and above the Interest the
state has in protecting other users of
the highways from the danger of in-
volvement in an accident, we further
hold that other users of the high-
way have a definite and legitimate
interest in seriousness of the conse-
quences of accidents as well as in the
frequency of such mishaps. «* *

"[Although] we do not reach the
guestion of whether it is invariably
and Inescapably fatal to a public
safety statute that it seeks only to
protect persons against the conse-
guences of their own actions «* * it is
enough to observe that the concept
that it is my neck and | have a right
to risk it when and where | please
has had some limitations placed upon
its application." = =

"There Is in the law no sanction
for self-destruction, and certainly
there is no right on the part

of anyone to use public highways for
risking or courting or seeking such
self-destruction. Protection of the
safety of all users of the highway
even against the consequences of
their own actions Is a legitimate use
of the police powers of the state. « = =

"[The right of the individual to be
left alone by government was] cap-
sullzcd by a great jurist, Louis Dom-
nltz Brandcls, in these words.

"'The makers of the Constitution
sought to protect Americans in their
beliefs, their thoughts, their emotions
and their sensations. They conferred
as against the government, the right
to be left alone—the most comprehen-
sive of rights and the right most val-
ued by civilized man.’

"However, Justice Brandcls hardly
intended that such right to be left
alone would include the right to camp
on a cloverleaf or do one’s thing on
an expressway. There is no place
where any such right to be let alone
would be less asscrtable than on a
modern highway."—Hansen, J.

—Wis SupCt; Bisenlus v. Kams,
3/7/69.

Physicians and Surgeons
ADVERTISING—

Optometrist's circulars to labor
unionists promising optical services
at volume discounts arc not per-
missible information on "medical

service plan,” hut health service ad-
vertising forbidden by California
Business and Professions Code.

An optometrist started an optical
service for members Of the Los

3-18-09

Angeles County Federation of Labor
AFL-CIO and their families in which
a .specific price schedule for eye ex-
amination, glasses and contact lenses
was adopted. The plan which the
optometrist called Union Vision
Service charged prices lower than
the California Vision Service, a non-
profit corporation which also pro-
vided optomctric service to unions.
Under the schedule glasres would
cost $21 per pair less than the average
cost in Los Angeles County. He then
distributed literature to the union
members highlighting the large sav-
ings to wusers of the service ard
stating that some eye examination*
would even be free. He also ad-
vertised in a union newspaper. As a
result, he obtained access to 515000
union members and within 18 months
attracted 71,000 patients.

The Board of Optometry charged
the optometrist with violating the
Business and Professions Code. The
California Corporation Code does per-
mit the formation of nonprofit cor-
porations for the purpose of defray-
ing or assuming the cost of profes-
sional services of licensees of the
healing arts, but what is involved
here is the method of operation of
u.v.S.

Section 651 of the Code makes It
unlawful for an optometrist to rept
resent that his service Is being
rendered at a discount or *“is other-
wise less than the average fee or
price then regularly charged under
like conditions by persons so licensed
or by other persons for such com-
modities or services." The optometrist
argues that because his operation was
like no other he could not be found
to have made his offer at prices
lower than those "regularly charged
under like conditions.” "It would be
a perversion of the intent of Section
651 to permit advertising under the
banner of ‘equal treatment for less
money’ simply because the adver-
tiser can show that in some fashion
quite immaterial to the patient, the
conditions which permit him to
render less expensive service are un-
like those of his fellow practitioners
with whom he compares himself."

Section 651.3 of the Code prohibits
a physician from advertising in any
manner which refers to the cost of
the price to be paid to him or for
any commodities sold by him or for
any services performed by him ex-
cept when it involves "the furnish-
ing of information regarding bene-
fits available and charges therefor,
under the coverage of any hospital
or medical service of insurance plan."
The optometrist claims that he was
merely furnishing information con-
cerning benefits and charges under
the coverage of a medical service
plan. 'Neither this section as a whole
nor tho proviso has ever been con-
strued. No statutory or Judicial del*
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involved there, they are not anal-
ogous to the exclusion of Negroes
from an all white union by a system
of nepotism."—Dyer, J.

—CA 5: Asbestos Workers v. Vog-
ler, 1/15/69.

Landlord and Tenant

EVICTION— .

Pennsylvania Rent Withholding Act
docs not immunize from eviction ten-
ants who failed to pay rent into es-
crow fund.

The Motion to quash the writ- of
evicltlon is refused.—Montgomery, J.

Concurrence. The Act provides that
the right of the landlord to collect
rent shall be suspended for a 6-month
period after certification by the ap-
propriate authority that the dwelling
is unfit for human habitation. During
this suspension period, the rent with-
held shall be deposited by the tenant
in an escrow account for repairs re-
quired to make the building habitable.

The Act specifically docs r.ot aiiect
any of the terms of the landlord and
tenant relationship save that the ten-
ant need not pay rent to the land-
lord if he pays it into an escrow ac-
count. The duty of the tenant to pay
his rent on a timely basis is undis-
turbed by the statute. Accordingly,
the final sentence of the Act which
reads "No tenant shall be evicted for
any reason whatsoever while the rent
is deposited in escrow" must be read
to mean that during the 6-month pe-
riod the tenant is protected against
eviction under the Act only If he
pays his rent into the escrow account
in a timely manner specified by the
lease arrangement.

Tenants who seek the protection of
the Act in avoiding eviction must have
consistently paid their rent into the
escrow fund In a timely manner.

[Text] "This case leaves un-
resolved some of the very difficult
questions raised by the statute. For
example, it Is unclear from tho face
of the statute;

"1) whether a landlord of a build-
ing certified as wunfit for human
habitation may refuse to renew the
lease arrangement of a tenant who
has paid his rent in a timely fashion.

"2) under what conditions and au-
thority may moneys deposited in an
escrow account pursuant to the stat-
ute be used to effect repairs of the
dwelling premises.

"2) may escrow payments be made
Indefinitely until the dwelling is suf-
ficiently repaired with periodic six
months disbursements of the accum-
ulated rents to the contributing ten-
ants to the escrow account.

"These questions as well as others
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bound to arise arc best settled by fu-
ture legislative amendment, although
in the absence of such action, it will
be the duty of the courts to frame a
solution based upon their interpreta-
tion of the statute as written. C.f.
Note, Rent Withholding in Pennsylva-
nia, 30 Pitt. L. Rev. 148 (1968)."—
Hoffman, J.

—Pa SuperCt; National Council of
Mechanics v. Roberson 1/28/68.

Motor Vehicles

PARKING LOTS—

Operator of self-service lllinois park-
ing lot is not bailee liable to patron
whose car was stolen.

In recent years a new type of self-
service parking lot has developed par-
ticularly at the larger airports, such
as the- one from which the car here
was stolen. A motorist gains admis-
sion to the lot through an entrance
gate where he takes a machine-dis-
pensed ticket from an automatic dis-
penser. The motorist parks in an in-
dividual parking place of his choice.
There is nothing to prevent his mov-
ing the car about within the parking
lot. He retains the keys and upon his
return drives to an exit gate where
he sees the attendant for the first
time and pays the parking fee.

This is a case of first impression
in this court although there is a great
variety of holdings in the area of the
liability of operators of parking lot
facilities. They usually resolve them-
selves into two categories, the first
where the owner parks his car in a
place designated by an attendant or
chosen by himself retains the keys
and docs not actually deliver the car
to the lot owner. This constitutes a
lease of space. In the second classifi-
cation a bailment is created where
the keys are left in the parked ve-
hicle and tickets are lIssued identify-
ing the car for rcdcllvery. Precise
categorization Is not easy. However,
in this case it is apparent that no
bail or bailee relationship has been
established. There was no agreement,
cither express or by implication, that
may be gathered from the circum-
stances surrounding this transaction.
To establish it, there must not only
be a delivery of possession but there
must also be an acceptance, either
actual or constructive, which did not
exist here. True, temporary possession
in thv sense that the motorist leaves
the vehicle on the lot may be said
to have been given up, but the actual
control is retained by taking tho keys.
There is no acceptance of the vehicle
by tho lot owner.—House, J.

— 11l SupCt; Wall v. Airport Parking
Co. of Chicago, 1/25/69.

2-11-69

STATE REGULATION—

Connecticut's requirement that mo-
torcyclist use crash helmet is not in-
terference with Individual's constitu-
tionally-created "zone of privacy."

The gravamen of the argument is
the statute is unconstitutional in that
It has no relation to public health,

.welfare and safety, but merely to the

health, welfare and safety of the in-
dividual.

The cyclist contends that the Four-
teenth Amendment, taken in conjunc-
tion with the Third, Fourth and
Fifth Amendments creates what has
been called a "zone of privacy," and
that by virtue of the Ninth Amend-
ment, government power is limited b7
emany unenumeratcd rights of the
people. One of the unenumerated
rights protected by the "zone of pri-

"vacy” is the right of an individual to

conduct his or her own affairs as he
or she chooses as long as such action
does not Injure or offend other mem-
bers of society. However, we are of the
opinion that the purpose sought to be
achieved by requiring protective head-
gear is a proper subject for legislation.
The legislature may enact laws pro-
hibiting that which is harmful to the
welfare of the public as long as they
are reasonable, even though they way
Interfere with the liberty of the Indi-
vidual. Whatever Infringement of
rights incidental to the valid exercise
of police power is not unreasonable
when the sole object of the legislation
Is to promote public welfare.

There Is also a weakness in the con-
tention that the state has no power
to punish an act which harmed no
one but the actor. We are of the opin-
ion that the statute prevents a danger
that is antisocial—the inherent dan-
ger of injury to others in the opera-
tion of a motorcycle.

The operation of a motor vehicle
including a motorcycle Is a privilege
which may bo denied, and not a
The legislature may require the oper-
ator to waive certain rights and priv-
ileges for the protection of other mo-
torists legally upon the highway.—
Wise, J.

—Conn CIrCt AppDIlv; Connecticut
v. Burzyckl, 1/17/69.

Municipal Corporations

ZONING—

"Halfway House” for rehabilitation
of cx-convicts docs not qualify as "in*
stitution of cducntional, religious, or
philanthropic nature" that would be

permissible use In residcntical zone
of Arkansas City.

The Arkansas Release Guidance
Foundation, was incorporated as a

nonprofit corporation. Thirteen prop-
erty owners in the vicinity of the.
Foundations property filed petitions



Mel J. Peraonett, Commissioner
Department of Public Safety
Pouch "N

Juneau, Alaska 99801,,

Dear Commissioner Personett:

After hearing testimony on both sides of the matter, and after reviewing
the material you submitted, the House Judiciary Committee requests that
the department hold hearings and consider revision or repeal of the
following regulations pertaining to motorcycles. 13 AAC 0U.280t 285(b),
290, 295, and 300,

While not taking a position on the constitutionality of any of these
regulations, the committee is aware that there is a split of Judicial
opinion and that in some states the helmet requirement has been held
invalid as an invasion of the right to privacy. Moreover, during the
recent hearings held on these regulations by this committee, no
evidence was presented which conclusively established that these
requirements promoted either individual safety or the public safety.

To the contrary, although examples were giver of situations in which a
helmet or fade shield might be helpful, other sxamples were given of when
they would he a definite hazard; also, windshields and mirrors on "trail
bikes®1 appear to be hazards rather than safety features. There was
test mony that a mirror on a motorcycle was of little utility because
of vibration; and you agreed that the requirement of two mirrors in

13 AAC 0U.280(a) (1) 1is unnecessary.

The regulation on the height of "handlebars or grips”™ (13 AAC 0H.290)

is ambiguous as well as being subject to criticism as an undue restriction
on design variation. If there is a certainty that a design variation

will result in motoroyeles with a Bteering arrangement that poses a clear
threat to the public safety, a regulation something like the following

would be more appropriate: *No person may operate a motorcycle or motor
scooter on which the handlegrips ore at a height which does not reasonably
allow for safe control of the vehicle.” When the present language is

read in conjunction with the regulation on windshields (13 AAC oU.295)
some ludicrous results can occur.

With regard to 13 AAC 0**.300, the committee believes it is a good idea,
and a proper action for the benefit of the public, to specify standards
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for the construction of protective headgear, goggles, eto. Wh™n a person
decides that he wants to wear a helmet, for example, he should he able

to rely on the safety of these offered for sale or rent. Since this
section refers to the requirement that these items be worn at all times
and in all circumstances, this section should be re-written. Also,

the reference to sec. 280(a) (3) in 13 AAC OL.205(a) should be deleted.

The committee notes that the federal safety standard on motorcycles

(i) docs nvt require a windshield, face Bhield or goggles— just "eye
protection”; (2) does not specify handlebar height or windshield height;
and (3) does not require two mirrors.

The committee is concerned about the fact that these regulations, at at
least questionable validity, of questionable benefit to the safety of
the public and even to the individual, may be selectively enforced to
provide a means of harassing a particular segment of the population.

We do not believe that this 1b sound state policy. We expect that the
revised regulations will be clearly valid and protective of the public
safety, and that to the extent they are designed to protect the
individual, due consideration has been given to the right to privacy and
the policy which underlies that constitutional right.

Yours truly,

Barry W. J&ckaon, Chai-"an
Judiciary Committee
Alaska House of Representatives
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April 27, 1970

MEMORANDUM

TO : Rep. Mildred Banfield, Chairman
Subcommittee on Dept, of Public Safety Regulations
House Judiciary Committee

FROM : Arthur H. Peterson, Revisor of Statutes

SUBJECT: Recently proposed changes in regulations of the
Department of Public Safety (addendum to April 24,
1970 memorandum)

This 1s a summary of the proposed changes accompanying the
department®s April 20 notice. My April 24 memorandum to
you discusses Items (1), (@) and (3) (regarding hitchhiking,
school buses, and a presumption as to certain violations,
respectively).

Item (4), by inserting "may not be . . . state highway

but™ in the first line, prohibits operating a snow vehicle
on the roadway, which is only an Implication under the pres-
ent language; it also changes "six feet"™ to "three feet'”, so
that the vehicle may be operated three feet or more from the
edge of the roadway.

Item (5) repeals the prohibition on persons under 14 from
operating snow vehicles. AS 05.30 deals with snow vehicles.

Item (6) deletes ™or have in his possession an open or un-
sealed receptacle containing an' which presently appears
after the word ™drink™. Item (7) repeals a provision deal-
ing with "open or unsealed receptacle".

Item (8) deletes the references to 13 AAC 04.155, which 1is
repealed in Item (9). That section presently allows snow
removal vehicles of the Department of Highways to use blue
flashing lights.

Item (10) adds the words 'or certified”. That addition is

legally unnecessary in light of AS 01.10.060(11), but perhaps
it is helpful as a clarification in this regulation.

AHP :hg
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IN THE SENATE BY MILLER
SENATE CONCURRENT RESOLUTION NO. 27
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTH LEGISLATURE. - SECOND SESSION
5 Annulling a regulation adopted by the
6 Department of Public Safety.
, BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
s WHEREAS under AS 44.62.320, the Legislature, by a concurrent resolution
9 adopted by a vote of both houses, may annul a regulation of an agency or
D department;
] BE IT RESOLVED that by this Resolution the Alaska Legislature annuls
P the Department of Public Safety Regulation relating to a '"pedestrian solicit-
3 Ing ride or business,™ 13 AAC 02.100.
14
16
16
17
18
19
20
a
22
23
24
25

26

28

29

SCR 27



NOTICE OF PROPOSED CHANGES
IN THE
REGULATIONS OF THE DEPARTMENT OF PUBLIC SAFETY

Notice is hereby given that tie Department of Public Safety, under authority
vested by AS 18.60.175, proposes to amend regulations in Title 13 of the Alaska

Administrative Code as follows:

Title 13, Chapter 20 Article 1. Rercue and Relief of Lost Persons,

is amended in its entirety.
The regulations deal with the following topics:

(a) Declaration of intent (of the regulations)

(b) Expenditure limitations (for rescue and relief parties)

(c) Approval of expenditures (what is required for approval)

(d) Commissioner's designee (to authorize search)

(e) Property purchased (becomes state property)

(f) Report of search (requires written report of search operation)
(g) Definitions (used in regulations)

Since it is not practical to print the entire regulations in this notice, interested
persons may inspect them at a regional headquarters office of the State Troopers
at Anchorage, Fairbanks, or Juneau or obtain a reasonable number of copies by a
written request addressed to the Department of Public Safety, Pouch N, Juneau,
Alaska.

Notice is also given that any person interested may present oral or written
statements or arguments relevant to the action proposed at hearings to be

held at Room 423, Capitol Building, Juneau, Alaska; 830 Water Street, Ketchikan,
Alaska; 702 East 30th Avenue, Anchorage, Alaska; 1616 Cushman Street,
Fairbanks, Alaska; and Alaska State Trooper O ffice, Nome, Alaska, at 9:00 a.m .
on June 1, 1970.

The Department of Public Safety, upon its own motion or at the instance of
an interested person, may at the hearing or after it adopt the above proposals

substantially as above set out without further notice.

Date April 20, 1970

N »JLtBUsS»EJINS5*JILL ;

Mel J. Personett, Commissioner

Department of Public Safety



NOTICE OF PROPOSED CHANGES
IN THE
REGULATIONS OF THE DEPARTMENT OF PUBLIC SAFETY

Notice is hereby given that the Department of Public Safety, under authority
vested by AS 28.05.030 and AS 28.20.020 proposes to amend and repeal certain
regulations in Title 13 of the Alaska Administrative Code as follows:

1) 13 AAC 02.180 is amended to read:

13 AAC 02.180. PEDESTRUV.N SOLICITING RIDE OR BUSINESS. A person
may not stand on or along a roadway in a manner that will distract a driver's
attention for the purpose of soliciting a ride, employment, business or a con-
tribution from the occupant of a vehicle. (Eff. before 7/28/59; am 12/15/61,
reg. 3; am 8A0/66, reg. 22; am 12/31/69, reg. 31; at Leg. request, am.

! | reg. )

Authority: AS 28.05.030

(2) 13 AAC 02.340 (b) is amended to read:

(b) This section does not apply to the driver of a school bus stopped to
load or unload a school child or to the driver of a vehicle which is disabled while
on a highway in a manner and to an extent that it is impossible to avoid stopping
and temporarily leaving the disabled vehicle in that position; provided, if the
vehicle is left unattended, the operator shall leave a notice in or on the vehicle
which is virible to a person outside the vehicle or leave the hood of the vehicle
in a raised position either of which indicates the vehicle is temporarily disabled.
This section does not allow a vehicle to be left unattended in or on a bridge,

causeway or tunnel or in a hazardous position on a roadway.

(3) 13 AAC 02.340 is amended by adding a new subsection to read

(c) A vehicle that is stopped, parked or standing in violation of a
statute or traffic regulation is considered to have been stopped, parked or
left standing by the registered owner of the vehicle, unless at the time of the
violation a police officer observes the vehicle being stopped, parked or left
standing by a driver who is not the registered owner, in which case any action
by the officer shall be directed to that driver. (Eff. before 7/28/59; am
12/15/61, reg. 3; am 8/10/66, reg. 22; am 12/31/69, reg. 31; am / / , reg. )

Authority: AS 28.05.030
Cross Reference: 14 AAC 04.790g
(parking at airports)

(4) 13 AAC 02.455 (c) is amended to read:

(c) A snow vehicle may not be operated on the roadway of a state highway

but may be operated on a path or shoulder adjacent to the roadway of a state



highway, provided the snow vehicle is driven three feet or more from the extreme

edge of the roadway.
(5) 13 AAC 02.455(g) is repealed.
(6) 13 AAC 02.545(a) is amended to read:

13 AAC 021545. DRINKING WHILE DRIVING. A person may not drink an

intoxicating beverage while operating a motor vehicle.
(7) 13 AAC 02.545(b) is repealed.
(8) 13 AAC 04.145(b)and (c) are amended to read-

(b) Except as required or authorized in88 90, 100 and 150(b) of this chapter,
a person may not drive or move a vehicle or equipmentwith a lamp or device dis -
playing a red or blue light visible from directly infront of the center of the vehicle

or equipment.

(c) A flashing light is prohibited except as required or authorized in 8835,
90, 95, 100(a), 105, 110(d) and 150(b) of this chapter. (Eff. before 7/28/59; am
12/15/61, reg. 3; am 8/10/66, reg. 22; am 12/31/69, reg. 31; am. [/ /" , reg. )

Authority AS 28.05.030

(9) 13 AAC 04.155 is repealed, and existing 13 AAC 04.160 is repositioned as
13 AAC 04.155.

(10) 13 AAC 08.105 is amended to read:

13 AAC 08.105. FORM OF NOTICE. A written notice, including a notice
of suspension, is considered delivered to that person 10 days after it is regis-
tered or certified and deposited in the United States mail, postage prepaid, ad-
dressed to that person at his last known address as shown by the most recent
records of the department. (Eff. 12/31/69, reg. 31; am. / / , reg. )

Authority: AS 28.20.020
Cross Reference- AS 28.20.050(c) & (d)
AS 28.20.090(a)
AS 28.20.400(c)

Notice is also given that any person interested may present oral or written
statements or arguments relevant to the action proposed at a hearing to be
held at Room 423 of the Capital Building, Juneau, Alaska; 830 Water Street,
Ketchikan, Alaska; 702 East 30th Avenue, Anchorage, Alaska; 1616 Cushman
Street, Fairbanks, Alaska; and the Alaska State Trooper office, Nome, Alaska,
at 9:00 a.m. on June 1, 1970.



The Department of Public Safety, upon its own motion or at the instance of

any interested person, may at the hearing or after it adopt the above proposals
substantially as above set out without further notice.

Date April 20, 1970

ik
Mel J. Personett, Commissioner
Department of Public Safety






HIGHWAY SAFETY PROGRAM STANDARDS

HIGHWAY SAFETY PROGRAM
STANDARD 1 PERIODIC MOTOR
VEHICLE INSPECTION

Each State shall have a program for periodic
inspection of all registered vehicles or other
experimental, pilot, or demonstration program
approved by the Secretary, to reduce the number
of vehicles with existing or potential conditions
which cause or contribute to accidents or in-
crease the severity of accidents which do okcur,
and shall require the owner to correct such
conditions.

1. The program shall provide, as a minimum,
that:

A. Every vehicle registered in the State is
inspected either at the time of initial registra-
tion and at least annually thereafter, or at such
other time as may be designated under an
experimental, pilot, or demonstration program
approved by the Secretary.

B. The inspection is performed by compe-
tent personnel specifically trained to perform
their duties and certified by the State.

C. The inspection covers systems, sub-sys-
tems, and components having substantial rela-
tion to safe vehicle performance.

D. The inspection procedures equal or ex-
ceed criteria issued or endorsed by the National
Highway Safety Bureau.

E. Each inspection station maintains records
in a form specified by the State, which include
at least the following information:

1. class of vehicle
date of inspection
make of vehicle
model year
vehicle identification number
defects by category
identification of inspector
. mileage or odometer reading

F. The State publishes summaries of records
of all inspection stations at least annually,
including tabulations by make and model of
vehicle.

Il. The program shall be periodically evaluated
by the State and the National Highway Safety
Bureau shall be provided with an evaluation
summary.

HIGHWAY SAFETY PROGRAM
STANDARD 2 MOTOR VEHICLE
REGISTRATION

Each State shall have a motor vehicle registra-
tion program, which shall provide for rapid
identification of each vehicle and its owner; and
shall make available pertinent data for accident
research and safety program development.

I. The program shall be such that every vehicle
operated on public highways is registered and
the following information is readily available
for each vehicle:

A. Make

B. Model year

C. ldentification number (rather than motor
number)

D. Type of body

E. License plate number

F. Name of current owner

G. Current address of owner

H. Registered gross laden weight of every
commercial vehicle

Il. Each program shall have a records system
that provides at least the following services:

A. Rapid entry of new data into the records
or data system.

B. Controls to eliminate unnecessary or un-
reasonable delay in obtaining data.

C. Rapid audio or visual response upon
receipt at the records station of any priority
request for status of vehicle possession authori-
zation.

D. Data available for statistical compilation
as needed by authorized sources.

E. Identification and ownership of vehicle
sought for enforcement or other operation
needs.
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I1l1. This program shall be periodically evaluat-
ed by die State, and the National Higihway
Safety Bureau shall be provided with an evalua-
tion summary.

HIGHWAY SAFETY PROGRAM
STANDARD 3 MOTORCYCLE SAFETY

For the purposes of this standard a motorcycle
is defined as any motor-driven vehicle having a
seat or saddle for the use of the rider and de-
signed to travel on not more than three wheels
in contact with the ground, but excluding
tractors and vehicles on which the operator
and passengers ride within an enclosed cab.

Each State shall have a motorcycle safety pro-
gram to juisure that only persons physically and
mentally qualified will be licensed to operate a
motorcycle; that protective safety equipment
for drivers and passengers will be worn; and
that the motorcycle meets standards for safety
equipment.

I. The program shall provide as a minimum
that:

A. Each person who operates a motorcycle:

1. Passes an examination or reexamina-
tion designed especially for motorcycle opera-
tion.

2. Holds a license issued specifically for
motorcycle use or a regular license endorsed for
each purpose.

B. Each motorcycle operator wears an ap-
proved safety helmet and eye protection when
he is operating his vehicle on streets and
highways.

C. Each motorcycle passenger wears an
approved safety helmet, and is provided with a
seat and footrest.

D. Each motorcycle is equipped with a
rear-view mirror.

E. Each motorcycle is inspected at the time
it is initially registered and at least annually
thereafter, or in accordance with the State's
inspection requirements.1

Il. The program shall be periodically evaluated
by the State for its effectiveness in terms of

‘See Periodic Motor Vehicle Inspection Stand
ard

reductions in accidents and their end results,
and the National Highway Safety Bureau shall
be provided with an evaluation summary.

HIGHWAY SAFETY PROGRAM
STANDARD 4 DRIVER EDUCATION

Each State, in cooperation with its political
subdivisions, shall have a driver education and
training program. This program shall provide
at least that:

I. There is a driver education program avail-
able to all youths of licensing age which:

A. lIs taught by instructors certified by the
State as qualified for these purposes.

B. Provides each student with practice driv-
ing and instruction in at least the following:

1. Basic and advanced driving techniques
including techniques for handling emergencies.

2. Rules of the road, and other State laws
and local motor vehicle laws and ordinances.

3. Critical vehicle systems and sub-sys-
tems requiring preventive maintenance.

4. The vehicle, highway and community
features:

a. that aid the driver in avoiding crash-
es,

b. that protect him and his passengers
in crashes,

c. that maximize the salvage of the
injured.

5. Signs, signals, and highway markings,
and highway design features which require
understanding for safe operation of motor
vehicles.

6. Differences in characteristics of urban
and rural driving including safe use of modem
expressways.

7. Pedestrian safety.

C. Encourages students participating in the
program to enroll in first aid training.

U. There is a State research and development
program including'adequate research, develop-
ment and procurement of practice driving
facilities, simulators, and other similar teaching
aids for both school and other driver training
use.

111. There is a program for adult driver train-
ing and retraining.



IV. Commercial driving schools are licensed
and commercial driving instructors are certified
in accordance with specific criteria adopted by
the State.

V. The program shall be periodically evaluated
by the State, and the National Highway Safety
Bureau shall be provided with an evaluation
summary.

HIGHWAY SAFETY,PROGRAM
STANDARD 5 DRIVER LICENSING

Each State shall have a driver licensing pro-
gram: (a) to insure that only persons physically
and mentally qualified will be licensed to
operate a vehicle on the highways of the State,
and (b) to prevent needlessly removing the
opportunity of the citizen to drive. The pro-
gram shall provide, as a minimum, that:

I. Each driver holds only one license, which
identifies the type(s) of vehicle(s) he is author-
ized to drive. "

U. Each driver submits acceptable proof of
date and place of birth in applying for his
original license.

I11. Each driver:
A. Passes an initial examination demonstrat-
ing his:

1. Ability to operate the class(es) of vehi-
cle”) for which he is licensed.

2. Ability to read and comprehend traffic
signs and symbols.

3. Knowledge of laws relating to traffic
(rules of the road) safe driving procedures,
vehicle and highway safety features, emergency
situations that arise in the operation of an
automobile, and other driver responsibilities.

4. Visual acuity, which must meet or
exceed State standards.

B. Is reexamined at an interval not to
exceed four years, for at least visual acuity and
knowledge of rules of the road.

IV. A record on each driver is maintained
which includes positive identification, current
address, and driving history. In addition, the
record system shall provide the following serv-
ices:

J'See Motorcycle Safety Standard

A. Rapid entry of new data into the system.

B. Controls to eliminate unnecessary or un-
reasonable delay in obtaining data which is
required for the system.

C. Rapid audio or visual response upon
receipt at the records station of any priority
request for status of driver license validity.

D. Ready availability of data for statistical
compilation as needed by authorized sources.

E. Ready identification of drivers sought for
enforcement or cither operational needs.

V. Each license is issued for a specific term,
and must be renewed to remain valid. At time
of issuance or renewal each driver’s record
must be checked.

V1. There is a driver improvement program to
identify problem drivers for record review and
other appropriate actions designed to reduce
the frequency of their involvement in traffic
accidents or violations.

VII. There is:

A. A system providing for medical evalua-
tion of persons whom the driver licensing
agency has reason to believe have mental or
physical conditions which might impair their
driving ability.

B. A procedure which will keep the driver
license agency informed of all licensed drivers
who are currently applying for or receiving any
type of tax, welfare or other benefits or
exemptions for the blind or nearly blind.

C. A medical advisory board or equivalent

allied health professional unit composed of
qualified personnel to advise the driver license
agency on medical criteria and vision stand-
ards.
VIIl. The program shall be periodically evalu-
ated by the State and the National Highway
Safety Bureau shall be provided with an evalua-
tion summary. The evaluation shall attempt to
ascertain the extent to which driving without a
license occurs.

HIGHWAY SAFETY PROGRAM
STANDARD 6 CODES AND LAWS

Each State shall develop and implement a
program to achieve uniformity of traffic codes
and laws throughout the State. The program
shall provide at least that:

1. There is a plan to achieve uniform rules of
the road in all of itsjurisdictions.



Il. There is a plan to make the State’s unified
rules of the road consistent with similar unified
plans of other States. Toward this end, each
State shall undertake and maintain continuing
comparisons of all State and local laws, statutes
and ordinances with the comparable provisions
of the Rules of the Road section of the Uniform
Vehicle Code.

HIGHWAY SAFETY PROGRAM
STANDARD 7 TRAFFIC COURTS

Each State in cooperation with its political
subdivisions shall have a program to assure that
all traffic courts in it complement and support
local and statewide traffic safety objectives. The
program shall provide at least that:

I. All convictions for moving traffic violations
shall be reported to the State traffic records
system.

Il. Program Recommendations

A. All individuals charged with moving haz-
ardous traffic violations are required to appear
in court.

B. Traffic courts are financially independent
of any fee system, fines, costs, or other revenue
such as posting or forfeiture of bail or other
collateral resulting from processing violations
of motor vehicle laws.

C. Operating procedures, assignment of
judges, staff and quarters insure reasonable
availability of court services for alleged traffic
offenders.

D. There is a uniform accounting system
regarding traffic violation notices, collection of
fines, fees and costs.

E. There are uniform rules governing court
procedures in traffic cases.

F. There are current manuals and guides for
administration, court procedures, and account-

ing.

HIGHWAY SAFETY PROGRAM
STANDARD 8 ALCOHOL IN RELATION
TO HIGHWAY SAFETY

Each State, in cooperation with its political
subdivisions, shall develop and implement a
program to achieve a reduction in those traffic
accidents arising in whole or in part from

persons driving under the influence of alcohol.
The program shall provide at least that:

I. There is a specification by the State of the
following with respect to alcohol related of-
fenses:

A. Chemical test procedures for determining
blood-alcohol concentrations.

B. (1) The blood-alcohol concentrations,
not higher than .10 percent by weight, which
define the terms “intoxicated” or “under the
influence of alcohol,” and

(2) A provision making it either unlaw-

ful, or presumptive evidence of illegality, if the
blood-alcohol concentration of a driver equals
or exceeds the limit so established.

I1. Any person placed under arrest for operat-
ing a motor vehicle while intoxicated or under
the influence of alcohol is deemed to have given
his consent to a chemical test of his blood,
breath, or urine for the purpose of determining
the alcohol content of his blood.

I11. To the extent practicable, there are quanti-
tative tests for alcohol:

A. On the bodies of all drivers and adult
pedestrians who die within four hours of a
traffic accident.

B. On all surviving drivers in accidents fatal
toothers.

IV. There are appropriate procedures establ-
ished by the State for specifying:

A. The qualifications of personnel who ad-
minister chemical tests used to determine
blood, breath, and other body alcohol concen-
trations.

B. The methods and related details of speci-
men selection, collection, handling, and analy-
sis.

C. The reporting and tabulation of the re-
sults.

V. The program shall be periodically evaluated
by the State, and the National Highway Safety
Bureau shall be provided with an evaluation
summary.

HIGHWAY SAFETY PROGRAM
STANDARD 9 IDENTIFICATION AND
SURVEILLANCE OF ACCIDENT LOCA-
TIONS

Each State, in cooperation with county and
other local governments, shall have a program



for identifying accident locations and for main-
tining surveillance of those locations having
high accident rates or losses.

1. The program shall provide, as a minimum,
that:

A. There is a procedure for accurate identi-
fication of accident locations on all roads and
streets.

1. To identify accident experience and
losses on any specific sections of the road and
street system.

2. To produce an inventory oft

a. High accident locations.

b. Locations where accidents are in-
creasing sharply.

c. Design and operating features with
which high accident frequencies or severities
are associated.

3. To take appropriate measures for re-
ducing accidents.

4. To evaluate the effectiveness of safety
improvements on any specific section of the
road and street system.

B. There is a systematically organized pro-
gram:

1. To maintain continuing surveillance of
the roadway network for potentially high acci-
dent locations.

2. To develop metnods for their correc-
tion.

U. The program shall be periodically evaluated
by the State and the National Highway Safety
Bureau shall be provided with an evaluation
summary.

HIGHWAY SAFETY PROGRAM
STANDARD 10 TRAFFIC RECORDS

Each State, in cooperation with its political
subdivisions, shall maintain a traffic records
system. The statewide system (which may
consist of compatible sub-systems) shall include
data for the entire State. Information regarding
drivers, vehicles, accidents, and highways shall
be compatible for purposes of analysis and
correlation. Systems maintained by local gov-
ernments shall be compatible with, and capable
of furnishing data to the State system. The State
system shall be capable of providing summar-

ies, tabulations and special analyses to local
governments on request

The record system shall include: (a) certain
basic minimum data and (b) procedures for
statistical analyses of these data.

The program shall provide as a minimum that:

I. Information on vehicles and system capabili-
ties includes (conforms to Motor Vehicle Regis-
tration Standard):

A. Make

B. Model year

C. ldentification number (rather than motor
number)

D. Type of body

E. License plate number

F. Name of current owner

0. Current address of owner

H. Registered gross laden weight of every

commercial vehicle

1. Rapid entry of new data into the records
or data system

J. Controls to eliminate unnecessary or un-
reasonable delay in obtaining data

K. Rapid audio or visual response upon
receipt at the records station of any priority
request for status of vehicle possession authori-
zation

L. Data available for statistical compilation
as needed by authorized sources

M. Identification and ownership of vehicles
sought for enforcement or other operational
needs

I1. Information on drivers and system capabili-
ties includes (conforms to Driver Licensing
Standard):

A. Positive identification

B. Current address

C. Driving history

D. Rapid entry of new data into the system

E Controls to eliminate unnecessary or un-
reasonable delay in obtaining data which is
required for the system

F. Rapid audio or visual response upon
receipt at the records station of any priority
request for status of driver license validity

G. Ready availability of data for statistical
compilation as needed by authorized sources



H. Ready identification of drivers sought for

enforcement or other operational needs
I11. Information on types of accidents includes:

A. ldentification of location in space and
time

B. Identification of drivers and vehicles in-
volved

C. Type of accident

D. Description of injury and property dam-
age.

E. Description ofenvironmental conditions

F. Causes and contributing factors, in-
cluding the absence of or failure to use avail-
able safety equipment
IV. There are methods to develop summary
listings, cross tabulations, trend analyses and
other statistical treatments of all appropriate
combinations and aggregations of data items in
the basic minimum data record of drivers and
accident and accident experience by specified
groups.
V. All traffic records relating to accidents
collected hereunder shall be open to the public
in a manner which does not identify individu-
als.
V1. The program shall be periodically evaluat-
ed by the State and the National Highway
Safety Bureau shall be provided with an evalua-
tion summary.

HIGHWAY SAFETY PROGRAM

STANDARD 11 EMERGENCY MEDICAL
SERVICES

Each State, in cooperation with its local politi-
cal subdivisions, shall have a program to insure
that persons involved in highway accidents
receive prompt emergency medical care under
the range of emergency conditions encountered.
The program shall provide, as a minimum, that:

I. There are training, licensing, and related
requirements (as appropriate) for ambulance
and rescue vehicle operators, attendants, driv-
ers, and dispatchers.

Il. There are requirements for types and num-
bers of emergency vehicles including supplies
and equipment to be carried.

I1l. There are requirements for the operation
and coordination of ambulances and other
emergency care systems.

IV. There are first aid training, programs and
refresher courses for emergency service person-
nel, and the general public in encouraged to
take first aid courses.

V. There are criteria for th-; use of two-way

communications.
V1. There are procedures for summoning and

dispatching aid.
VII. There is an up-to-date, comprehensive
plan for emergency medicnl services, including:

A. Facilities and equipment

B. Definition of areas of responsibility

C. Agreements for mutual support

D. Communications systepis
VI1Il. This program shall be periodically evalu-
ated by the State and the National Highway
Safety Bureau shall be provided with an evalua-
tion summary.

HIGHWAY SAFETY PROGRAM
STANDARD 12 HIGHWAY DESIGN*
CONSTRUCTION AND MAINTENANCE

Every State in cooperation with county and
local governments shall have a program of
highway design, construction, and maintenance
to improve highway safety. Standards applica-
ble to specific programs are those issued or
endorsed by the Federal Highway Administra-
tor.

I. The program shall provide, as a minimum
that:

A. There are design standards relating to
safety features such as sight distance, horizontal
and vertical curvature, spacing of decision
points, width of lanes, etc., for all new con-
struction or reconstruction, at least on express-
ways major streets and highways, and through
streets and highways.

B. Street systems are designed to provide a
safe traffic environment for pedestrians and
motorists when subdivisions and residential
areas are developed or redeveloped.

C. Roadway lighting is provided or upgrad-
ed on a priority basis at the following locations:

1. Expressways and other major arteries
in urbanized areas.

2. Junctions of major highways in rural
areas.
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3. Locations or sections of streets and
highways having high ratios of night-to-day
motor vehicle and/or pedestrian accidents.
4. Tunnels and Jong underpasses.

D. There are standards for pavement design
and construction with specific provisions for
high skid resistance qualities.

E. There is a program for resurfacing or
other surface treatment with emphasis on cor-
rection of locations or sections of streets and
highways with low skid resistance and high or
potentially high accident rates susceptible to
reduction by providing improved surfaces.

F. There is guidance, warning and regula-
tion of traffic approaching and traveling over
construction or repair sites and detours.

G. There is a systematic identification and
tabulation of all rail-highway grade crossings
and a program for the elimination of hazards
and dangerous crossings.

H. Roadways and the roadsides are main-
tained consistent with the design standards
which are followed in construction, to provide
safe and efficient movement of traffic.

I. Hazards within the highway right-of-way
are identified and corrected.

J. There are highway design and construc-
tion features wherever possible for accident
prevention and survivability including at least
the following:

1. Roadsides clear of obstacles, with clear
distance being determined on the basis of traffic
volumes, prevailing speeds, and the nature of
development along the street or highway.

2. Supports for traffic control devices and
lighting that are designed to yield or break
away under impact wherever appropriate.

3. Protective devices that afford maxi-
mum protection to the occupants of vehicles
wherever fixed objects cannot reasonably be
removed or designed to yield.

4. Bridge railings and parapets which are
designed to minimize severity of impact, to
retain the vehicle, to redirect the vehicle so that
it will move parallel to the roadway, and to
minimize danger to traffic below.

5. Guardrails, and other design features
which protect people from out-of-control vehi-
cles at locations of special hazard such as
playgrounds, schoolyards and commercial
areas.

K. There is a post-crash program which
includes at least the following:

1. Signs at freeway interchanges directing
motorists to hospitals having emergency care
capabilities.

2. Maintenance personnel trained in
procedures for summoning aid, protecting oth-
ers from hazards at accident sites, and remov-
ing debris.

3. Provisions for access and egress for

emergency vehicles to freeway sections where
this would significantly reduce travel time
without reducing the safety benefits of access
control.
Il. This program shall be periodically evaluat-
ed by the State for its effectiveness in terms of
reductions in accidents and their end results,
and the National Highway Safety Bureau shall
be provided with an evaluation summary.

HIGHWAY SAFETY PROGRAM
STANDARD 13 TRAFFIC CONTROL
DEVICES

Each State, in cooperation with its county and
local governments, shall have a program relat-
ing to the use of traffic control devices (signs,
markings, signals, etc.) and other traffic engi-
neering measures to reduce traffic accidents.

I. The program shall provide, as a minimum,
that:

A. There is a method:

1. To identify needs and deficiencies of
traffic control devices.

2. To assist in developing current and
projected programs for maintaining, upgrading,
and installing traffic control devices.

B. Existing traffic control devices on all
streets and highways are upgraded to conform
with standards issued or endorsed by the
Federal Highway Administrator.

C. New traffic control devices are installed
on all streets and highways, based on engineer-
ing studies to determine where devices are
needed for safety. Such devices conform with
standards issued or endorsed by the Federal
Highway Administrator.

D. There are programs for preventive
maintenance, repair, and daytime and night-
time inspection of all traffic control devices.



E. Fixed or variable speed zones are establ-

ished, at least on expressways, major streets
and highways, and through streets and high-
ways, based on engineering and traffic investi-
gations.

I1. This program shall be periodically evaluat-
ed by the State and the National Highway
Safety Bureau shall be provided with an evalua-
tion summary.

HIGHWAY SAFETY PROGRAM
STANDARD 14 PEDESTRIAN SAFETY

Every State in cooperation with its political
subdivisions shall develop and implement a
program to insure the safety of pedestrians of
all ages. The program shall provide, as a
minimum, that:

I. There is a continuing statewide inventory of
pedestrian-motor vehicle accidents, identifying
specifically:

A. The locations and times of all such
accidents.

B. The age of all of the pedestrians injured
or foiled.

C. Where feasible, to determine whether the
exterior features of the vehicle produced or
aggravated an injury.

D. The color and shade of clothing worn by
pedestrians when injured or Kkilled, and the
visibility conditions which prevailed at the
time.

E. The extent to which alcohol is present in
the blood of fatally injured pedestrians 16 years
of age and older.

F. Where possible, to determine, the extent

to which pedestrians involved in accidents have
physics' or mental disabilities.
Il. There are established statewide operational
procedures for improving the protection of
pedestrians through reduction of potential con-
flicts with vehicles:

A. By application of traffic engineering
practices including pedestrian signals, signs,
markings, parking regulations and other pedes-
trian and vehicle traffic control devices.

B. By land-use planning in new and redevel-
opment areas for safe pedestrian movement.

C. By provision of pedestrian bridges, bar-
riers, sidewalks and other means of physically
separating pedestrian and vehicle pathways.

D. By provision of environmental illumina-

tion at high pedestrian volume and/or potential-
ly hazardous pedestrian crossings.

I1l. There is established a statewide program
for familiarizing drivers with the pedestrian
problem and with ways to avoid pedestrian
collisions.

A. The program content shall include em-
phasis on:

(1) Behavior characteristics of the three
types of pedestrians most commonly involved
in accidents with vehicles: (i) children; (ii)
persons under the influence of alcohol; (iii) the
elderly

(2) Accident avoidance techniques that
take into account the hazardous conditions, and
behavior characteristics displayed by each of
the three high risk pedestrian groups listed in
subparagraph (1).

B. Emphasis on this program content shall
be included in:

(1) all driver education and training
courses

(2) driver improvement courses

(3) driver license examinations

IV. There are statewide programs for training
and educating all members of the public as to
safe pedestrian behavior on or near streets and
highways.

A. For children, youths and adults enrolled
in schools, beginning at the earliest possible
age.

B. For the general population via the public
media.

V. There is a statewide program for the protec-
tion of children walking to and from school,
entering and leaving school buses, and in
neighborhood play.

V1. There is a statewide program for establish-
ment and enforcement of traffic regulations
designed to achieve orderly pedestrian and
vehicle movement and to reduce vehicle-pedes-
trian conflicts.

VII. This program shall be periodically evalu-
ated by the States, and the National Highway
Safety Bureau shall be provided with an evalua-
tion summary.



HIGHWAY SAFETY PROGRAM
STANDARD 15 POLICE TRAFFIC
SERVICES

Every State in cooperation with its political
subdivisions shall have a program to insure
efficient and effective police services utilizing
traffic patrols: to enforce traffic laws; to prevent
accidents; to aid the injured; to document the
particulars of individual accidents; to supervise
accident cleanup and to restore safe and orderly
traffic movement.

1. The program shalil provide as a minimum
that there are:

A. Uniform training procedures in all as-
pects for police supervision of vehicular and
pedestrian traffic related to highway safety,
including use of appropriate instructional mate-
rials and techniques for recruit, advanced,
in-service and special course training.

B. Periodic in-service training courses for
uniformed and other police department em-
ployees assigned to traffic duties dealing with:

(1) administration and management of
ftolice, vehicular and pedestrian traffic services.

(2) analysis, interpretation and use of
traffic records data.

(3) insurance of prompt reliable post-ac-
cident response, including skilled aid to the
injured.

(4) accomplishing post-accident responsi-
bilities.

C. Procedures for the selective assignment
of trained police personnel to supervise vehicu-
lar and pedestrian traffic duties including en-
forcement patrols in hazardous or congested
areas based on time and location of:

(1) traffic volume.

(2) accident experience.

(3) traffic violation frequency.

(4) emergency and service needs.

D. Procedures for investigating, recording
and reporting accidents pertaining to:

(1) the human, vehicular, and highway
causative factors in individual accidents.

(2) the human, vehicular, and highway
causative factors of injuries and deaths, includ-
ing failure to use safety belts.

(3) the efficiency of the post-accident
response.

E. Procedures for recognizing and reporting,
to the appropriate agencies, hazardous highway
defects and conditions, including:

(1) condition of drivers.

(2) operational condition of motor vehi-
cles. ] mV-v X-

(3) defective signs, signals, controls, con-
struction and maintenance deficiencies.

a. Data listed in (3) above shall be

readily available to the public.

F. Appropriate agreements by the State and
its political subdivisions regarding primary
responsibility and authority for police traffic
supervision, and cooperative responsibilities
where concurrent jurisdictional boundaries and
problems exist, and appropriate participation
of each law enforcement agency in the compre-
hensive highway safety program of the State
and its political subdivisions.

Il. The programs shall be periodically evaluat-
ed by the State, and the National Highway
Safety Bureau shall be provided with an evalua-
tion summary.

HI. Nothing in this standard shall preclude the
use of personnel other than police officers in
carrying out the minimum requirements in
accordance with laws and policies established
by State and/or local governments.

HIGHWAY SAFETY PROGRAM
STANDARD 16 DEBRIS HAZARD
CONTROL AND CLEANUP

Each State in cooperation with its political
subdivisions shall have a program which pro-
vides for rapid, orderly, and safe removal from
the roadway of wreckage, spillage, and debris
resulting from motor vehicle accidents, and for
otherwise reducing the likelihood of secondary
and chain-reaction collisions, and conditions
hazardous to the public health and safety.

I. The program shall provide as a mini™
that:

A. Operational procedures are established
and implemented for:

(n enabling rescue and salvage equip-

ment personnel to get to the scene of accidents
rapidly and to operate effectively on arrival:

a. on heavily traveled freeways and

other limited access roads;



b. in other types of locations
wreckage or spillage of hazardous materials on
or adjacent to highways endangers the public
health and safety;

(2) extricating trapped persons from
wreckage with reasonable care— both to avoid
injury or aggravating existing injuries;

(3) warning approaching drivers and de-
touring them with reasonable care past hazard-
ous wreckage or spillage;

(4) safe handling of spillage or potential
spillage of materials that are:

a. radioactive
flammable
poisonous
explosive
otherwise hazardous.

® oo o

where  (5)

roadways or otherwise causing the resumption
of safe, orderly traffic flow.

B. Adequate numbers of rescue and salvage
personnel are properly trained and retrained in
the latest accident cleanup techniques.

C. A communications system is provided,
adequately equipped and manned, to provide
coordinated effort in incident detection, and the
notification, dispatch, and response of ap-
propriate services.

Il. The program shall, be periodically evaluated
by the State, and the National Highway Safety
Bureau shall be provided with -an evaluation
summary.

removing wreckage or spillage from
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"S,-c. 2. Only nt tlic request of a State,
a Inimical subdivision thereof, or n Fed-
eral ilcpartmout or agency, shall the Sec-
retary furnish information contained in
tlio register established under tho first
section of this Act, and such information
shall he furnished only to tho requesting
r.ariv and only with respect to an In-
<Ir.i.iual applicant for a motor vchliclo

tor's license or permit.

“See. :t. As used In this Act. tho term
'Slate' includes oncli of the several Slates,
the toiiimouwealth of 1‘ucrlo Iticn, the
liistria't of Columbia. Guam. tint virgin
Islands, the Canal Zone, and American
Samoa.

tiltl)Mil NO. 10K.VI

as amended hy Ex.Ord.Xo.lOiHJS. Oct. 10.
.to under this section, which cstahlislied tho
‘iifely. was revoked hy section Id of Ex.Ord.
, set utit as a note under section 165. of Title

ouitMit no. tasua
hy Ex.Ord.No.11>HSO0, Jan. 12, 1000, 27 F.R. 430;

iv. 2s. lim:. 32 1°M. 10247
UTMKNTAL HIGHWAY SAFETY BOARD

1) Tho Postmaster General.

EAt The Secretary of l.nbor.

iiti The Secretary of Health, Edu-
cation. and Welfare.

(7i Tho Chairman of the Interstate
Commerce Commission.

IM Tho Administrator of General
Seirvmeg. > - - -

(ill Four members of tho Board slmil
constitute n quorum thereof.

is. and highway and traffic safety were
.t transferred to and vested in the Socro-
rs tnry of Transpnrtntlou hy Puh.L. BtMJiO,
Il.r int. la, 100tl. SO Sint. 031. which created
us the licpurlmom of Transportation. See
in section IlhV.ia) (1), 10) of iltlo 43,
y» Triinsportulloii.

litvay purposes of luiuls or interests in

a Government patent hy which United

States withdrew from entry tract of innd
f.,r use hv State as highway right-of-way,
Which was valid un lls face, could not ho
collaterally attacked hy landowners
claiming fee ownership of Innd in area of
(If highway right-of-way. id.
lul 1. Approval of application
" Ai'plicntlon hy stale for right-of-way
hy across tinlmiiroved and unreserved lands
.......... of map of right-of-way nrou
for was In ctfect. upon approval of npplica-
vl-  thin, patent from United States Bpvorn-
% meat. Allison v. State, 1UCO, 420 P.2d 289.
lot Arlr.. 41S,

io to nlt'iiort

ms. and hlkhwny and traffic safety wcro
of transferred to and vested In ,the Secrc-
ccs  tnry of Transportation by I'uh.L. 80-070,
der int. 15, 1000. ho Stat. 031, which created
nvs the Departmont of Transportation Sco
In section [ItlIAAfn, (1). (0) of TItlo 40,
nys Transportation.

¢ enhancement

3 per centum of tho funds apportioned
iyB for any fiscal year shall bo allocated

23 8401

to that Stato out'of funds appropriated under authority of this subsec-
tion, which shall be used for landscape and ror.dside development within
tho highway right-of-way and for acquisition of interests in and improve-
ment of strips of land necessary for the restoration, preservation, and en-
hancement of scenic beauty adjacent to such highways, including acquisi-
tion and development cf publicly owned and controlled rest and recreation
areas and sanitary and other facilities within or adjacent to the highway
right-of-way reasonably necessary to accommodate the traveling public,
without being matched by tho State. The Secretary may authorize ex-
ceptions from this requirement, upon application of a State and upon a
allowing that suclt amount is in excess of the needs of tho Slate for Hteso
purposes. Any funds not used as required by this subsection shall lupse.
There is authorized to be appropriated to carry out this subsection,
out of any money in tho Treasury not otherwise appropriated, not to ex-
ceed 5120,000,000 for the fiscal year ending June 30, 19CG, not to ex-
ceed 5120,000,000 for tho fiscal year ending Juno 30, 1067, and not to
exceed 520,000,000 for the fiscal year ending June 30, 1370. The pro-
visions of chapter 1 of this title relating to the obligation, period of availa-
bility. and expenditure of Federal-ald primary highwny funds shall apply
to the funds authorized to be appropriated to carry out this subsection
after Juno 30. 19C7.
As amended Pub.L. S9-574, § 8(b), Sept. 13, 19CG, 80 Stat. 7G8; Pub.L.
90-195, § G(f), Aug. 23. 19GS, 82 Stat. 818.

10CS Amendment. Hltimce. (I>). Pub. Transfer of Functions. AIll functions,
I.. IK)-105 uddeil provisions authorizing powers, and duties of the Secretary of
an appropriation at m>t to cxeeed $20,* Coinmerro and other officers and offices
oao,nan lor tin; fiscal year ending Juno of tho Department of Commerce under
20, 1070. tills title and under specific related laws

linid Amendment. Siibncc. (b). Pub.L. @and parts of InwN sot out in the notes iu
80 574 substituted provisions making ap- tills title relating generally to highways
plicable lo the funds authorized to ho Mid highway and traffic sufety were
appropriated to carry out Hits subsection transferred to and vested In the Secre-
after June 30, 1007, the provisions of ary of Transportation hy Pub.L. 80-070,
chapter | of this title rotating to tho Oct. IS, 10(10 80 Stat. 031. which created
obligation, period of nvnilnhlllty, and ex- the Department of Transportation. Sco
penditure of Fodernl-nid primary high- S$ection 1055(a) (1), iU) of Title 40.
way funds for provisions prohibiting tho Transportation.
use of nay part of the Highway ‘Trust Legislative History. For legislative
Fuad in carrying oat this subsection. history and purpose of Puh.L. 80-374, sea

Effective Dato of 100H Amendment. 1000 U.S.Cudo Cong, and Adm.Xcivs. p.
Amendment by Pah.l,. 00 405 effective 2800. See, also, Puh.L. 00-105, 10(iS U.S.
Aug. 23, 10018, see section 37 of Pub.L. Code Cong, and AUmM.News, p. 3482.
Hl) 105. set out as a note nailer section
502 of tliis title.

HIGHWAYS

§ 320. IlrldgGS on Federal (lams

Transfer of Functions. Ail functions, nud highway ami traffic safety were
powers, anil duties of tho Secretary of transferred to and vested in the Secre-
Commerce anil oilier officers and offices tary of Transportation by Puh.L. 80-070,
of Ilie Department of Commerce under Oct. 15 1000, 80 Stat. 031, which created
tills title and under specific related laws tlio Department of Transportation. Sea
anil parts of laws set out In the notes In section 1055(a) (1), (0) of TItlo 40,
this tltlo relating generally to highways Transportation.

CHAPTER 4—HIGHWAY SAFETY

Sec,

-103. Highway safety research and do-
vclopment.

-101. National Highway Safety Advisory
Committee.

I.llirury references: Automobiles ©=>3(1) ct soq.; Highways ©=>103 ct scq.; C.J.S.
Highways 6 11 ct scq., 571; C.J.S. Motor Vehicles I 232.

401. Authority of tlio Secretary.
402. Highway safuty programs.

§ -101. Authority of tlio Secretary

Tho Secretary 1» authorized and directed to assist and cooporato with
other Federal departments and ngcncics, State and local governments,
private industry, and other interested parties, to increase highway safety.
Added Pub.L. 89-5G4, Titlo I, 5 101, Sept. 9, 19G6, SO Stat. 731.

Transfer of Functions. AIll functions, of the Department of Cnmmcrco under
powers, and duties of tho Secretary of this tltlo and under specific related laws
Commerce anil other officers nail offices and parts of laws set out iu the notes in
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pedestrian pcrformntico. In addition such uniform standards shall in-
clude, but not ho limited to, provisions for an effectlvo record system of
accidents (Including Injuries and deaths resulting therefrom), nccidcnt
Investigations to determine the probable causes of accidents, injuries, and
deaths, vehicle registration, operation, and Inspection, highway design and
maintenance (Including lighting, markings, and surface treatment), traf-
fic control, vehicle codes and laws, surveillance of traffic for detection and
correction of high or potentially high accident locations, and emergency
services. Such standards as are applicablo to State highway safely pro-
grams shall, to tho extent determined appropriate by the Secretary, be ap-
plicablo to federally administered areas where a Federal department or
agency controls the highways or supervises traffic operations. The Secre-
tary shall be authorized to amend or waive standards on a temporary basis
for the purpose of evaluating new or different highway safety programs
instituted on an experimental, pilot, or demonstration basis by one or more
States, where the Secretary finds that the public Interest would be served
by such amendment or waiver.

(b) (1) The Secretary shall not approve any State highway safety pro-
grain under thii section which docs not—

(A) pro.ldo that tho Governor of the State shall be responsible
for the administration of the program.

(B) authorize political subdivisions of such State to carry out local
highway safety programs within their Jurisdictions as a part of the
State highway safely program if such local highway safety programs
are approved by the Governor and are in accordance with tho uniform
standards of the Secretary promulgated under this section.

(C) provide that at leadt 40 per centum of all Federal fuuds ap-
portloncd under 'his section to such State for any flscal year Avlll be
expended by tile poetical subdivision™ of such State In carrying out
iocaf highway safety programs authorizedlin accordance with sub-
paragraph (B) of this paragraph.

(D) provide that tho aggregate expenditure of funds of the Stato.
and political subdivisions thereof, exclusive of Federal funds, for,
highway safety programs will bo maintained at a level which does not,
fall below the avcrago level of such expenditures for it3 last two full
fiscal years preceding tho date ot enactment o. this section.

(E) provide for comprehensive driver training programs, including
(t) tho Initiation of a State program for driver education in tho
school systems or tor a significant expansion nnd improvement of such
a program already in existence, to be administered by appropriate
school officials under tho supervision ot tho Governor as set forth In
subparagraph (A) of this paragraph; (2) tho training of qualified
school instructors and their certification; (3) appropriate regulation
of other driver training schools, Including licensing of the schools and
certification of their instructors; (1) adult driver training programs,
and programs for tho retraining of selected drivers; and (5) ade-
quate research, development and procurement of practico driving
facilities, simulators, and other similar teaching aids for both school
and other driver training use.

(2) Tho Secretary is authorized to waive the requirement of subpara-
graph (C) of paragraph (1) of this subsection, in whole or In part, for a
fiscal year for any Stato whenever he determines that there Is nn Insuffi-
cient number of local highway safety programs to justify tho expenditure
In such Stato of such percentage ot Federal funds during such fiscal year.

(c) Funds authorized to bo appropriated to carry out this section shall
bo used to aid tliQ Statc3.tQ.cmuUi.cl.tim higlnuiy.aafoty. pr.ggriuus approved
in accordance with subsection (a), shall be subject to a deduction not to
exceed S per centum for tho necessary costs of administering tho provi-
sions of this section, and tho remainder shnll be apportioned among tho
several States. For the fiscal years ending Juno 30, 19C7, June 30, 1908,
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and Juno 30. 1969, such funds shall be apportioned 75 per centum on tho
basis ot population and 25 per centum as the Secretary In his administra-
tive discretion may deem appropriate and thereafter such funds shall bo
apportioned as Congress, by law enacted hereafter, shall provide. On or
beforeJnnuaryl. 1909. the Secretary shall report to Congress his recom-
mendations with respect to a nondtscretionary formula for apportionment

Juno JO, 19<0, and fiscarayrer rsmfﬁeyéla tthCt’%r]ft(fe?’rDt(ehc%rﬁ SeCPIaYE&In'; eeﬁ]dmﬁq
I ~3cr,;t;\rO -lJall uat-apportion ~nv.funds Jinder this siihseoUnn tn any State
Secretary In accorTance wfTli this secttfftir’'FPifmirsm-tm-h ton.. ->vr, .r.
gm srwim wrr m s: to
p.enunting a highway safety program approved by the Secretary in ac-
cordanco .wlllt tills section sjial*be reduced by .amounts equal to yiner
EEEINLO --tc - r*3 -SMSS wpufa otfienviso be~apportioned tosucF
PM SSg*m nsi6t tfiTsm.-'ttSai“itic T 'tim e 'S I ®
. = . L-«I*?ITray safcty Iwo*ram. Whenever he deter-
mines WO be in the public Interest, thé Secretary may suspend, for such
periods as he deems necessary the opplUaJdlon of the preceding sentence to
, y amount ,.hlch is withheld from apportionment to any State
i S J! . * reaPP°rtloned to the other States in accordance
with tho applicable provisions of law.

(d), / U Provis*ona of chapter 1 of this title that are applicable to Fed-
ora -aid primary highway funds other than provisions relating to the ap-
portionment formula and provisions limiting tho expenditure of such
funds to the Federal-atd systems, shall apply to tho highway safety funds
authorized to bo appropriated to carry out this section, except as deter-
mined by the Secretary to be inconsistent with this section. In applying
such provisions of chapter 1 in carrying out this section the term “State
highway department” as used in such provisions shall moan the Ciovornor
of a Stato for tho purposes of this section.

(0)
sect on shall be developed In cooperation with tho States, their political
subdivisions, appropriate Federal departments and agencies, and such oth-
Cr prlvat0 organizations as tho Secretary deems appropriate.

(f) lho Secretary may mako arrangements with other Federal depart-
ments and agencies for assistance in the preparation of uniform standards
for the highway safety programs contemplated by subsection (a) and in
the administration of such programs. Such departments and agencies aro
directed to cooperate In such preparation and administration, on a reim-
bursable basis.

(g) Nothing in this section authorizes tho appropriation or expenditure
of funds for (1) highway construction, maintenance, or design (other
than design of safety features of highways to bo Incorporated into stand-
ards) or (2) any purpose for which funds nro authorized by section 403
of this title. Added Pub.L. 89-564, Title I, § 101, Sept. 9, 1966, 80 Stat.
731, and amended Pub.L. 90-195, § 13, Aug. 23, 1968, 82 Stat. 822.

IDAS Amendment. Rnhsec. (c). Pulil, * .
CO405 substituted “December 31, IOW" thl* tltlo and under specific related IaV\_/s
fur "Doi'embcr 31, IMS" us Iho Jast day and parts of laws net out In tho notes in
on which tho Scerolnry may apportion this title relating generally to highways
funds m stntmrwnreii are nsrinVprmivmir and_ highway and traffic safety wcro
log highway safety programs approved triuiNfrrnd to and vested in tho Rocrc*
by tho Secretary ami substituted “Janu- tary of Transportation by Pub.L. 80 070.
ary 1, IDTO" for “January 1, l'jfltt" as tho >t 10. 104M, 80 Mlat. 03f, which created
d.'te after whbdi funds apportioned to tlio Department of Transportation. Reo
.Staten not having approved safety pro- section UI55(@) (1), () of TIltlo 40,
grain* shlallI h<|< rcillirlnld until n aafety ‘'lraiiNportatinn.
program Is Implcmenlcll. o - PR B
Kffeetlvo llato uf 19IW Amendment, tioAn"Il%(irlglflll;)?lb(if prei'ifp”at'-%n'd' Sec'
! provide that:
Araendmcut by Pub,l,. PO 195 effcctlva . s g o .
Aug. 23, IMS, sen seitlou 37 of rub I. J}uJ tof trt'llo Oi!L(,) Eu”ed t§¥érl16g C&Jflotllr'ri]efttllﬁg
28243?’thsiesttigllét as n note under section yeetiond, there Is hereby authorised to bn
T T appropriated tliu sum of $07,000,000 for
ransfer of I'nnrlluns. AIll fum-tlons, e . X
powers, mid duties of tliu Secretary of jIIQVO’OOO«Oa/O for t%r(l,dI?Igert‘:llunyoeaso'eo%ill)g?
tiininicris! and other officers mid ulf'-s Juno 30, IMS: and $100,000000 for tho
of tliu Department of Coiiuncrco fiscal year ending Juan 30,

38

Uniform standards promulgated by the Secretary to carry out this

Reoort to Congress by July t, MOT. o*
Initial Standards. Sectioni_ 503 of 1 ilk
I, SO an provided that: “Tlio Secretary
of Commerce shall report to Congress, not
fflter than July 1. 1M7, all standards to
lie Initially applied in carrying ”ut *vC'
tlon 402 of tltlo 23 of the United States
Codo [this section}.”

Study of Relationship Rctween Con-
sumption of Alcohol nml Highway Sufe-
?! Report to Congress On or Reforo
July I. MOT- Scellon 201 of TubX. Ml Wit
provided that: “The Secretary of Com-
pierce shall make a thorough and com-
plete study of the relaMonshlp between
the consumption of alcohol and Its effect
upon highway safety nnd drivers of mo-
tor vehicles, In consultation with such
other government nnd private agencies as
may bo necessary. Such study shall cov-
er review nnd evaluation of State and lo-
cal laws nnd enforcement methods ana

§ 403.

|
V vl w>

procedures relating to driving under lha
Influence of alcohol, Stato nnd local pro-
grams for tho treatment of alcoholism,
nnd such other aspects of this overall
problem as may lie useful. Tlio results
of this study shnll he reported to the
t'oiigrcss by the Secretary on or bcroro
July 1, IWIT, and shnll Include recommen-
dations for legislation If warranted.

National! Highway Safely Ruret.it. Pro-
visions of hoctlon to be carried out by
National Highway Safety Bureau In llia
Department of Transportation bended by
A Director, kcc section 201 of *J}*
l«. S9 004, set out as a note under section
401 of this title.

Legislative History. For legislative
history nnd purpose of Pub.h. SIF.>(H, see
1000 US.Codo Cong, and Adm.Newa, n.
2741. Sea, also, Pub.L. 00-405, 1008 U.S.
Code Cuiig. nnd Adm.Ncws, p. 3»2.

Highway safety research mid development

The Secretary Is authorized to use funds appropriated to carry out this
section to carry out safety research which he Is authorized to conduct by

subsection (a) of section 307 of this title.

In addition tho Secretary may

use the funds appropriated to carry out this section, either Independently
or in cooperation with other Federal departments or agencies, for (Ij
grants to Stato or local agencies, institutions, and Individuals for

or education of highway safety personnel,

highway safety, (3) development of

(2) research fellowships In
improved accident Investigation pro-

cedures, (4) emergency service plans, (5) demonstration projects, and (6)

related activities which are deemed

carry out tho purposes of this section.

3101, Sept. 9, 19G6, 80 Stat. 733.

Transfer of Functions, AIll functions,
powers, and duties of the Secretary of
Commerce and other officers nnd offices
of the Department of Commerce under
this title and under specific related laws
nml parts of laws set out In the notes in
this title relating generally to highways
nnd highway and traffic safety were
transferred to nnd vested In tlio Secre-
tary of Transportation by Iliib.I* SO oi0.
Oct. 15, 1000.- 80 Htnt. 031, which created
the Department of Transportation. Soo
section 1055(a) (1). (0) ot Title 49,
Transportation. \

Authorisation of Additional Appropria-
tion.. Authorisation of appropriation of
additional sum of $10.0M.OM for tlieflseal
year ending June 30, 1007, $20,000,000 for
Ilie fiscal year ending June .10, 1008, and
$25,000.000 for tho fiscal year ending
June 30, 1000, for lho purpose of carrying
out this section and scellon .Win) of Ibis
till**, sco section 103 of Pub.L. 80 3dl, art
out as a noto under acollon 307 of ihis
title. Lo .

I'orm nml Use* of Reports of Highway
Traffic Accidents or Itesenrrli lIrajints
In t'ourtj Availability to Public. Heetlon
JOd of Pub.L. 80-304 provided that:
facts contained In any report of

§ 104.
(@)

All
any

Thoro la eatabliahod

(1)

by the Secretary to be necessary to
Added Pub.L. 89-564, TlItlo I.

Federal department or agency r any of-
floor, employee, or agent thereof, relating
to any Highway traffic accident or tho
Investigation thereof conducted pursuant
to chanter 4 of title 23 of the United
States Code (this chapter) shall I>0 nvall-
nlile for use in any civil, criminal, or
othor Judicial proceeding arising out of
such accident, and any such officer, em-
ployee, or ngcnt may bo reaujredl to testi-
fy In such proceedings ns to tlio facts
developed In such Investigation. Any

such report shnll bo made available to
tlio public In a manner which does not
Identify Individuals. All completed ro-

porta on rc*t*nrc*h projects, demonstration
projects, and other -elated activities con-
ducted under sectln.ia 307 and -103 of title
23, United Statea Codo (this section nnd
section 307 of tlili. title), shall bo mndo
available to (lie public In a manner which
does not Identify .ndlvldunls.’

National Highway Safety Uurrnu. 1ro-
vislons of seetlon to lie carried out liy
National Highway Safety Bureau In lho
Department of Trnnsporfallon headed by
a Director, aeo section 201 of 1nill.
89 5(H, set out ns a nolo under rcctlon
401 ot Mils title.

National Highway Safety Advisory Comniittoo
in tlio Dopartincnt of Ttansportatlon

National Highway Safcty Advisory Committee, composed of the Secretary

or aa officer of
tuan, tho Foderal

lho Department appointed by him, who olmll bo Ulmir-
Highway Administrator, and thlrty-flvo members ap-

pointed by tlio I' roaldont, no moro than four of whom shall bo Jodoral of-

ficers or omptoyooa.

Tlio nppotntod mombcra, having duo regard for Il o

purposes of thla chapter, shall bo selected from among repreaontativea of
various Stato and local governments, including Stnte legislatures, of pub
lie and private intorosts contributing to, affected by, or concerned wl i

highway safety,

including tho national
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bus an<l truck owners, and of other public and prlvato agencies, organi-
zations, or groups demonstrating an active Interest In highway safety as

field rCSOarcU sclc" tists alld Individuals who arc expert In this

(2) (A) Each member appointed hy the President shall hold office for
a term of three years, except that (1) any member appointed to fill a va-
cancy occurring prior to the expiration of the term for which his pretlo-
1 api’ointc'd shall bo appointed for the remainder of such term,
ami (ill the terms of office of members first taking office after the date
of enactment of this section shall expire as follows: Twelve at tho end of
«ne year after tho date such committee members are appointed by the
1resident, twelve at the end of two years after the date such committee
members are appointed by the President, and eleven at the end of threo
years after the date such committee members are appointed, as designat-
ed by tho 1resident at the time of appointment, and (ill) the term of any
member shall be extended until tho date on which tho successor’'s appoint-
ment is effective. None of the members appointed by the President who
has served a three-year terra, other than Federal officers or employees,

shall be eligible for reappointment within one year following tho end of
llls preceding term.

(Bl Members of the Committee who are not officers or employees of
the united States shall, while attending meetings or conferences of such
Committee or otherwise engaged In the business of such Committee be
entitled to receive compensation at a rate fixed by tho Secretary, but'not
exceeding $100 per diem, including traveltime, and while away from their
homes or regular places of business they may be allowed travel expenses,
including per diem In lieu of subsistence, as authorized In section 5 of tho
Administrative Expenses Act of 1946 (G U.S.C. 73b-2) for persons In tho
Government servico employed intermittently. Payments under this sec-

tion shall not render members of the Committee employees or officials of
tho United States for any purpose.

(b) The National Highway Safety Advisory Committee shall advise
consult with, and make recommendations to, tho Secretary or. matters re-
lating to tho activities and functions of tho Department In tho field of
highway safety. The Committee Is authorized (1) to review research
projects or programs submitted to or recommended by It In tlio field of
highway safety and recommend to the Secretary, for prosecution under this
title, any such projects which It bellcvos show promise of making valuahlo
contributions to human knowledge with respect to the causo and preven-
tion of highway accidents; and (2) to rovlow. prior to Issuance, standards
proposed to bo Issued by order of the Secretary under tho provisions of
section 102(a) of this tltlo and to ntaku recommendations thereon. Such

recommendations shall be published In connection with the Socrotnry’a de-
termination or order.

(c) The National Highway Safety Advisory Committee shall meet from
time to time as the Secretary shall direct, but at least onco each year.

td) The Secretary shall provide to the National Highway Safety Com-'
mill*o from among the personnel and facilities of tho Department of Com-
merce such staff and facilities as aro necessary to carry out the functions
of such Committee,

Added Puli I,. .29-664, Tltlo I, J 101,Sept. 9, 1906, 80 Stat.73.2, amended
I ub,l,. 90 ir.0, Nov. 24, 1967, 21 Stat. 607.

lurml to in Mills/1 n iV L i’ of ihimiW hfrom rojuOvenindv*a

.m,,t; p.,/" YLverii.r :i7? of.........
M'loi - @ mtloiiH .1,01 mill tnl)7 Nulwe, In) (1) (A). Pulif, no 1v) 1

)9 iiliiv'im*, Jiynnlwitltin iiml  1(9). MiliMitiitcU  nriivihluns for explrnlion
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nnd parts of laws set out In the notes In
this title relating generally to highway*
aid highway and traffic safety wcro
In transferred to nnd vested In tho Jjccre-
hefs: respeciively,” find brolantcd riap. GUY 51 TORReROrEIN 0 itls 00 S0
pointment within one yenr ntter end of  {h5" pepartment of Transportation. Sep
preceding term of member serving a section 1053(n) (1) (0) of title 49
three-year term of office. ) Transportation ' '

Trnnsfcr. of functions. Alt fnmt'ons. l.celkluUvo History: For leglsintivo
powers, niul duties of the Secretory of history and purpose of riib.D. 0IM50, sco
Commerce and other officers and offhos 19017 U.S.Codo Cong, nnd Adni.Ncvvs D
of the Deportment of Commerce tiiuUr - ! . v
this title and under specific related laws 541.

cn mcnibers, respectively. for forj"*f P*®J
visions for sucti expirafion one, two, and

three years following enactment date of
Sept. 0. 19U0. for ten. ten, and e

CHAPTER 5—HIGHWAY RELOCATION ASSISTANCE

See. .
ggf- Deelnrntion of policy . 007. Expenses Incidental to transfer of
502, Assurances of ndeuunto relocation 08 Itepltr)(égl(:lrotr):’services
assistance program. " P.elooatlon “assistance programs on

ini i i ist-  509. é F
503. Administration of relocation assist Federal highway projects.
anco program.

SOI. Federal reimbursement. 510. Authority of Secretary.

505. Relocation payment*. 511. Definitions.
500. Replacement housing.

§ 301. Declaration of policy

Congress hereby declares tbat tho prompt and equitable relocation
and reestablishment of persons, businesses, farmers, and nonprofit or-
ganizations displaced as a result of tho Federal highway progruins ami
the construction of Federal-ald highways is necessary to Insure that a
few Individuals do not suffer dlsproportlonnto Injuries as a result of pio-
grams designed for the benefit of tho public as a whole. Therefore. Con-
gress determines that relocation payments and advisory assistance should
bo provided to all persons so displaced In accordance with the provisions
of this tltlo. _
Added I'ub.L. 90 -495, 5 30, Aug. 23, 1968. 82 Slat. 830.

13$ 502, and 510 of *1*1* title] may bo

Effective Dnto. Section cffccthoAilg. idled as Hie =Federal-Ald liglhwny Act of

S3. 1IHI8 sec section 37 of I'Uh.L. 00 495.
Nt tint as a noto uiulor section &*- 01 . ) ) )
tills tltlo. Emlne_nt Domnnj, Section 32 of I'cb:LA

Short Title. Section 1 of I'ub.L. 00 495 90 195 lirovlded flint: emb«thing eontaltied

provided timt: “This Art lenmnng this In chapter 5 of tlilo 23. | tilled 8tot(*

: Code lilila chapter), shall lie construed
chapter nml section* 115 139, 140, and i
T TAE tille Htle. amending section lepr & creating in any condemnation pro-
101 note, 103, 101, 108, 112, 113, 13, 110. ceeding* brought under tho power of em-

inent domain, any idomciil ..f nuiiinge*
%?8 nllzr?l i(z)g O%ZL)I’IiI];SliitlleaS. selst[)funlsb%bzogf not In 4\I ntend' on tho dato of enactment

Tlitlo 13. Commerce nnd Trade, nnd see- nf stieli mimpter 5 (Aug. 23. 1IHIS

tlui 11173 of Title 19, Trunmmitiil on, re- hl\lnaog\llslr;alélopul;iplgstgr)éf Ii:ﬁnfr ]I_Slg_:ll‘_gg”;\ég
penting HCellon 133 of this title, nnd is.Cod d Ad N *
enacting provision net nut nn note* under %(J' 040 e -oan m.Now=.  p.
(tils section and section* 101, 101, 109, Il.a,

S noa. Assurances of adequate relocation assistance program

Tho Secretary shall not approve any project under section 106 or noc-
tinn 117 of this tltlo which will causo the displacement of nny person,
business, or farm operation unless bo receives satisfactory assurances
from the Stato highway department timt e

(1) fair and reasonable relocation and o.:ner.payments shall I>
afforded to displaced persons In accordance with sections j*5. jOG,
nnd 607 of this title;

(2) relocation assistance programs offering lho services described
In section 608 of this tltlo shall bo afforded to displaced persons;

nl1(3) within a reasonable period of lime prior to displacement thero
will bo available, to tlio extent that can reasonably bo accomplished,
In areas not generally loss desirable In regard to public utilities and
public nnd commercial facilities nnd at rents or prices within tlio
financial means of tho families and Ind|V|duaIs displaced, decent.

Qitr.fnl'11'V r>It 11X11



QUESTION PRESENTED

Whether a S+ate requirement tho.t any person riding upon or operating
a motorcycle on the streets or highways of the State shall wear
upon his head a protective head device of a type approved by the
State is unconstitutional under the Fourteenth Amendment.

BACKGROUND

Twenty-three U.S.C. § t02(a) (P. L. 89-56L, the Highway Safety Act of
1966) requires each State to have a highway safety program approved
by the Secretary of Transportation and in accordance with uniform
standards promulgated by him.

Highway Safety Program Standard L.L.3 released by the Secretary on
June 26, 1967, and entitled Motorcycle Safety, (23 C.F.R. Part 20U)
requires each State to have a motorcycle safety program providing

as a minimum, inter alia, that when a motorcycle is being operated

on streets and highways, each motorcycle operator and passenger

shall wear an approved safety helmet. Latest available information —
indicates that as of September 1, 1969, LI states had enacted motor-
cycle protective headgear statutes ("headgear legislation" hereafter)
of this type providing criminal penalties upon violation. Additionally
an unknown number of cities may have enacted similar municipal
ordinances.

As of January 1, 1970, there have been decisions in response to !f3
known separate court challenges of State and municipal headgear
legislation. In 31 instances legislation has been upheld, and in 12
it has been declared unconstitutional. Headgear legislation has
been upheld by 11 State Supreme Courts (Vermont, Missouri , Florida,
Washington, Oregon, North Carolina, Rhcde Island, Massachusetts,
Louisiana, North Dakota, and Wisconsin), 12 appellate courts (three
in New York, iwo in New Jersey, and one each in Hawaii, Pennsylvania,
Texas, Maryland, Ohio, Washington, and Connecticut), and 8 trial
courts (two each in Pennsylvania, Kansas and New York, cne each

in South Dakota and Minnesota). Headgear legislation has been
declared unconstitutional by 1 State Supreme Court (lllinois), 3
appellate courts (one each in ldaho, Arizona and Michigan), and 8
trial courts (two in New York, and one each in Ohio, Florida, Missouri,
Kentucky, Colorado, and Michigan).

1/ Insurance Institute of Highway Safety, Legislative Review

1970, p. 20.

2] This figure is computed, on the basis of the last known decision
in each case. Such decision, of course, may represent an
appellate reversal, or be subject to reversal on appeal.
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Additionally, it is the opinion of the Attorney General of Oklahoma
that the State's headgear legislation is unconstitutional and the

opinion of the Attorney General of New Mexico that a proposed city
ordinance would be invalid if applied to citizens over 18 years of

age.

The Supreme Court has never agreed to review one of these cases cn
the merits. However, in June 1969 the Court in Bisenius v. Karns
dismissed an appeal (89 s. Ct. 2033 (1969)) attacking the
constitutionality of the Wisconsin statute "for want of a substantial
federal question". Such a disposition means that the Court viewed
the decision below, upholding constitutionality, to be correct.



THE UNITED STATES SUPREME COURT VIEWS A STATE SUPREME
COURT DECISION UPHOLDING CONSTITUTIONALITY OF HEAD-
GEAR LEGISLATION TO BE CORRECT

During its 1968-69 terra, the united States Supreme Court denied two
petitions for certiorari in cases upholding headgear legislation 1/
and dismissed an appeal in a third case "for want of a substantial
federal question”, Bisenius v. Karns, 165 N.w. 2d 377 (S. Ct.

Wise. 1969), appeal dismissed, 89 S Ct. 2033 (1979).* The appellant
had attacked Wisconsin's headgear legislation (8 37-7.7285(1)(a)
Stats-) aS A restriction upon individual liberty ar.d as exceeding
the police power of the state, alleging that both violated the

due process clause of the Fourteenth Amendment.

The Supreme Court's dismissal of appeal "for want of substantial
federal question" means that the Court views the decision below to
be correct, and that n6 substantial question on the merits was
raised. 2/

The issues raised in Bisenius are essentially the same as those raised
iNn other suits challenging the constitutionality of headgear legisla-
tion.

i/ Everhardt v. City of New Orleans, 217 So. 2d U00 (S. Ct. la.
19687 reversing 208 So. 2d 1*23 (La. App. 1968), cert, denied 89
SCt. 1775 (1969); Mass-, v. Howie, 238 N.E. 2d 373 (S. Jud. Ct.
Mass. 1968), cert, denied 89~S. Ct. L85 (1968).

2/ Stern and Gressman, Supreme Court Practice 195 (3rd ed. 1962)
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THE PRESUMPTION IN FAVOR OF THE CONSTITUTIONALITY OF
A STATUTE 1S ESPECIALLY APPOSITE WHEN A STATE STATUTE
IMPLEMENTS THE EXPRESS COMMAND OF THE CONGRESS 0? THE
UNITED sTATES.

There is a "long established presumption in favor of the constitution-
ality of a statute", Erandeis J., Ashwander v. Tennessee Valley
Authority, 297 U.S. 288 at 35™, (1936). This presumption has been
recognized by the Supreme Court since the earliest days of the United
States. calder V. Bull, 3 Dali. ,386, 399> (1793). In the words of
Mr. Chief Justice Waite: "Every possible presumption'is in favor of
the validity of a statute, and this continues until the contrary is
shown beyond a rational doubt." Sinking-Fund Cases,

99 U.s. 700, 718, (1879). Accord: Mirshall C.J., Dartmouth College v.
Woodward, & Wheat. 518, 625 (1818); washington, J., Ogden v. Saunders,
12 Wheat. 213, 270 (1827). =

ThiS presumption applies to an Act of a State legislature as well as

an Act of Congress, and' "all reasonable doubts will be resolved in

favor of the lawful exercise of their powers by the representatives

of* the people." State of North Carolina v. Anderson, I16L S.E. 2d
(1968) upholding that State's helmet legislation. The presumption

extends to a city ordinance as well. Everhardt v. City of New Orleans

217 So. 2d Loo fS. ct. La. 1968), reversing 203* 2d 1+23 fi.a. App. 1968)

cert, denied 89 s. ct. 1775 (1969).

The ptesumption of constitutionality seems especially apposite when a
State enacts legislation as a complement to an Act of Congress. The
Highway safety Act of 1966 (P. L. 89-561+) was enacted "TO provide

for a coordinated national highway safety program through financial,
assistance to the States to accelerate highway traffic sai’'ety pro-

grams . . . ." It requires that "Each State shall have a highway
safety program . . . designed to reduce traffic accidentj and
deaths . . . .» These programs "shall be IiNn accordance w.th uniform

standards promulgated by the Secretary." 23 u.s.c. § L02 a)

Pursuant to the authority granted him by the Act the Seen tary released
Highway Safety Program Standard L.I+.3 (23 C.F.R. Part 20l+. Highway
Safety Program Standard No. 3) title "Motorcycle Safety." The purpose
of the standard was

"To assure that motorcycles, motorcycle operator;,
and their passengers meet standards which contri >ute
to safe operation and protection against injuries."

The background of the Standard shows the imperative need f > such a
Standard:



"Deaths and injuries from motorcycle accidents doubled
between 1963 and 1965. This fact is particularly
alarming when it is understood that most of those
killed and injured ware young people under the age of
25. Motorcycle registrations have jumped from
577,080 in i960 to 1,91L,700 in 1966. By 1970 the
annual increase is expected to reach 1 million per
year. Motorcycle safety takes on grave dimensions in
view of the fact that since i960 the rate of
motorcycle fatalities has increased at about the same
rate as the number of motorcycles."

The Standard requires that "Each State shall have a motorcycle safety
program to insure. . . . that protective safety equipment for driver
and passengers will be worn,” specifically, "as a minimum," that

"B. Each motorcycle operator wears an approved safety
helmet and eye protection when he is operating his
vehicle on streets and highways.

"C. Each motorcycle p-(~senger wears an approved safety
helmet "

This, then, is the Federal Standard that the State legislation was
enacted to implement at the express command of the Congress.

THE POLICE POWER OF A STATE INCLUDES THE FOWER TO
REQUIRE A MOTORCYCLIST TO WEAR PROTECTIVE HEADGEAR.

Headgear legislation stems from the police power of a State. The
police power includes the power to enact laws within constitutional
limits to promote the public safety and health, but from its nature
it is incapable of exact definition. See e.g. Berman v. Parker
3L8 U.S. 20 (195*+)* It is one of the least limitable of governmental
powers, and a proper exercise thereof may involve limitation of the use
and enjoyment of private property without violation of the duo process
clause of the Constitution. See e.g. Queenside Hills Realty Co. v.
Saxl, 328 U.s. 80 (1975) =
|
The public streets, roads, and highways of a State are the property of
all the people of a State, and a State has pl.enary power over the
regulation of the use of such for the safety and best interests of the
public. The Supreme Court has recognized and given sanction to the
State exercise of its police pov/ier over use of the public way for more
than LO years:



"Motor vehicles are dangerous machines, and, even
when skillfully and carefully operated, their use
is attended by serious dangers to persons and

property. In the public interest the state may
make and enforce regulations reasonably calculated
to promote care or. the part of all . . . who use

its highways."
Hess v. Pawloski, 27L U.S. 352, at 356 (1927).

Protection of a motorcyclist and his passenger while on the public
roads then is within the legitimate concern of the State and not an
area reserved to the individual. Legislation requiring the use of
protective headgear by both cyclist and passenger is reasonably
related to the end envisioned of reducing deaths and injuries to
cyclists and passengers upon the public roads. Therefore State head-
gear legislation is a valid exercise of the police power by a State.
See Massachusetts v. Howle, 235 N.E.2d 373 (S. Jud. Ct. Mass., 1968)
89 s. ct. L85 cert, denied 1968); State v. Edwards, Case No. 582370,
Mun. Ct. Hennepin Cty. Minn. (1968T!

v

A STATE STATUTE REQUIRING AMOTORCYCLIST AND PASSENGER
TO WEAR PROTECTIVE HEADGEAR DOES NOT VIOLATE THE
FOURTEENTH AMENDMENT .

* A. EVEN IF THE PRIMARY OBJECT OF HEADGEAR LEGISLATION
, m IS TO PROTECT AN INDIVIDUAL FROM HIMSELF, SUFFICIENT
PuBLIC INTEREST EXISTS TO JUSTIFY THIS STATUTE AND
THERE 1S NO VIOLATION OF THE DUE PROCESS CLAUSE.

It headgear legislation bears no relationship to the general welfare
but has the sole effect of requiring an individual to protect himself
from himself, it will establish a restriction upon personal liberty
such as to constitute a denial of due process.

But such legislation is based upon sufficient public interest to
constitute a valid exercise of the State police power.

The unprotected motorist presents a potential traffic hazard to the
public at large. Unlike the opera.tor of an enclosed motor vehicle a
cyclist without A helmet is unprotected against falling objects such
as tree branches. He is also unprotected against flying stones or
gravel from the wheels of other moving vehicles. If struck in the
head an unprotected cyclist could be so affected as to lose control o
the vehicle and be the cause of death or injury to vtmself and other
users of the highway. Everhardt v. City of New Orleans, supra;

State ex rel. Colvin v. Lombardi, 2Ul A. 2d 625 (1. ct. R. 1. 1968).
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Further, once a cyclist, passenger, or other person is injured because
of the action of an unprotected cyclist, there is a tangible effect
upon the public. There is an effect upon insurance rates, public
hospital services, income tax revenues because of lost manhours of
employment, public services to the disabled, and national defense since
many motorcyclists are young men.

Severe injuries may result in an individual becoming a public charge}
his death may call into force the State's welfare responsibility for

his widow and children. State v. Lombardi, sunra; Peoole v. Nevhouse,
287 N.Y.S. 2d 713 (1968).

The interdependence of the acts of an individual and the interest of

the state has long been recognized. "The whole is no greater than the
sum of all the parts, and when the individual health, safety, and
welfare are sacrificed or neglected, the State must suffer." N

New York Central R. Co. v. White," 243 U.S. 188 at 206-07 (1916).
Accordingly States have legislated in many situations where there is

a demonstrable risk to an individual which can be substantially reduced

by requiring himto take certain protective measures. State laws prohibiting
self-maiming and attempted self-destruction are well known. Additionally
many States require safety devices to be worn by window cleaners, eye pro-

tection for welders, hard hats for those involved in demolition work, life
preservers to be worn while water skiing, and nets protecting aerial performers
from the effects of accidental falls. Headgear legislation belongs to this

class of legislation.

B. HEADGEAR LEGISLATION DOES NOT VIOLATE THE
EQUAL PROTECTION CIAUSE SINCE THE DISTINCTION
BETWEEN MOTORCYCLES AND OTHER VEHICLES 1S BASED
UPON SUBSTANTIAL DIFFERENCES AND THEREFORE
REASONABLE IN LIGHT OF ITS PURPOSE.

Headgear legislation restricts the liberty of only one class of users of
the public highway: motorcyclists and their passengers. There is no
similar restriction upon the liberty of operators and passengers of other
motor vehicles.

But headgear legislation does not violate the equal protection clause
because the distinction between motorcycles and other vehicles such as
bicycles and automobiles is based upon substantial differences and is
reasonable in light of its purpose:

"The power-driver cycle is a unique machine. It is
capable of moderate td high speeds by motor vehicle
standards, with the hazards inherent iri speeds at
which the vehicle is driven. A bicycle is limited

in its speed by the nature of the power which propels
it. An automobile differs from a motorcycle in



providing a shell surrounding the motorists. Both
bicycles and automobiles can be dangerous to the
riders, but the hazards of speed on the one hand
and lack of an enclosure on the other hand do
distinguish the motorcycle from both the bicycle
and the automobile and make the hazard of operation
distinguishable from both the bicycle and the
automobile. Just because both the bicyclist and
the motorist are subjected to hazards of head and
face injuries does not mean that in order to make
Sec. 37~7*7"85 valid it must apply to bicyclists and
motorists. The degrees of hazards differ and
therein lies the distinction. A classification

is not unreasonable because it does not affect
everyone who has any exposure to an evil."
Bisenius v. Karns, Case No. 12LL23(Cty. Ct. Wise.
1958). :

? C. HEADGEAR LEGISLATION DOES NOT VIOLATE THE DUE
PROCESS CLAUSE SINCE IT IS CLEAR AND DEFINITE
ENOUGH TO GIVE UNEQUIVOCAL WARNING OF THE RULE TO
BE OBEYED.

Even though headgear legislation may require the wearing of a helmet
of A type approved by a designated State official, such a statute is
sufficiently definite, clear, and positive to give unequivocal
warning to citizens of the rule which is to be obeyed.

A statute does nbt have to specify precise helmet performance
requirements in order to be clear and definite, since the use and
nature of protective helmets in industry, athletics, and the military
service is known generally to the public. People v. Schmidt,

5L Misc. 2d 702, 283 NYS 2d 290 (19G7). 1t is sufficient that the
regulations, or proposed regulations of the designated State official
"indicates that the requirements wiJd* be definite and certain with
standards based upon tests to be made of the various headgear."
Bisenius v. Karns, Case No. 12hk23 (Ccty. ct. wise. 1968).



D. HEADGEAR LEGISLATION DOES NOT VIOLATE THE DUE
PROCESS CLAUSE SINCE IT LAWFULLY DELEGATES POLICE
POWER 1O AN ADMINISTRATIVE OFFICIAL.

The established rule is that the legislature may delegate to a
subordinate body the discretionary power to execute and administer a
law, provided a reasonably clear standard is formulated to govern
the exercise of discretion by the subordinate body. The test is the
completeness of the statute so that no part of the legislative function =
is left to the judgment of a delegate. People v. Carmichael,

288 NYS 2d 931 (1968) rev. 279 NYS 2d 272 (19673. Even though a
standard by its nature is a general one it is valid if it is capable
of reasonable application under the circumstancesJ Headgear
legislation constitutes a lawful delegation of the police power
since it describes the job to be done, who must do it, and the scope
of nis author.'ty. Bowles v. Willingham, 321 U.S. 502, 575 (19") =

I'Numerous examples of legislative delegation of powers pertaining to
vehicle and traffic standards can be found in State laws. In

New York, for example, the Commissioner of Motor Vehicles may moke
rules and regulations prescribing standards of brake efficiency, brake
Iinings, hydraulic brake fluid, commercial vehicle lighting,
emergency equipment, school bus equipment, splash guards, safety
belts and shoulder harnesses, and traffic hazard warning devices, dJ

~J? " Subject to sec. 103(d) of P.L. 89-563 (The National Traffic and
Motor Vehicle Safety Act of 1966).



APPENDIX
1

MOTORCYCLE PROTECTIVE HEADGEAR STATUTES

A typical statute requiring use of protective headgear by

motorcycle operators and/or passengers might read:

No person shall ride upon or operate a motorcycle on
the streets or highways of this State (city) without
wearing upon his head a protective head device (crash
helmet, safety headgear, protective helmet) of a type
approved by the Director of Public Safety (Commissioner,
City Council Department of Health).

The following 1#0 States have enacted statutes of this type
%

Alabama

Arizona

Arkansas

Colorado

Connecticut

Delaware

Florida

Georgia

Kentucky

Louisiana

Ma.ue

Maryland

Massachusetts

Minnesota

Missouri

Nebraska

North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island

South Carolina

South Dakota

1

Thelegislature of Michigan, in response to a decision of the Court
of Appeals onApril 30, 1968, holding its protective headgear

statute unconstitutional, enacted a new statute on June 12, 1968,
which reads:

A motorcycle and a motor driven cycle

shall be equipped with, andcarry when it

is being operated, a number of crash helmets
equal to the number of drivers and passen-

\Y; gers carried during operation. Helmets shall
be approved by the department of State
police. The department shall promulgate
rules for the implementation of this section
in accordance with the provisions of [here
follows a lengthy citation]



Hawai i Hew Hampshire Tennessee

Idaho New Jersey Texas.

Utah
Illinois New Mexico (under 18) Vermont
Indiana New York Washington
Kansas North Carolina Wisconsin

The factual situations n the cases are virtually identical: the operator
of a motorcycle was apprehended while operating a motorcycle upon the public

streets without wearing on his head a protective head device as required by
law.



. APPENDIX
»
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Courts and Cases

The following is a listing and citation of motorcycle protective
headgear legislation opinions known as of January 1, 1970

l. United States Supreme Court
Krafft v. New York,'90 S. Ct. 198 (1969), certiorari denied.

2. Bisenius v. Karns, 89 s. ct. 2033 (1969)5 appeal
dismissed "for want of a substantial federal question."”

3. Everhardt v. City of New Orleans, 89 s. Cct. 1775 (1979)9
certiorari denied.

L. Massachusetts v.. Howie, 89 s. ct. L85 (1968), certiorari
denied. 4

Il. state
A. Supreme or Highest Courts

1. State v. Solomon, A. 2d (s. ct. vt. 1969) upholding
23 V.'S.A. § 1276.

2. State v.' Darrah, S.wW. 2d (S. Ct. Mo. 19%$9) upholding
$ 301.010 rR.s. Mo', and reversing 1968 decision of Sedalia®
Mun. Ct.

3. State v. Eitel, 227 So. 2d L89 (s. ct. Fl1a."1969)5 reversing
Small Claims - Magistrate Cts., Palm Beach Cases Nos.
68M-7013/1L, 68m-723"~ (1963) and upholding F. S. 317-981.

L, State v. Laitinen, *59 P- 2d 739 (S. Ct. Wash. 1969) holding
constitutional Rocw U6.37-530(3).

5* State v. Fetterly L56 P. 2d 996 (s. ct. Oreg. 1969)5
holding constitutional ORS hS3.~*+3(l).

People v- Fries, 250 NE 2d 1.L9 (s. Cct. 111., 1969)
Docket No,TT62h, holding unconstitutional 111.

Rev. Stat. 1967, ch. 971/2 Par. 189c(a).

7* State v. Anderson, 166 S.E. 2d L9 (s. ct. N.C. 1969)5
affirming loh S.E. 2d L8 (1963) reversing
decision o f‘Superior Ct., Guilford Cty., and upholding
G.S. 20-1LO .2(b).

8. Bisenius v. Karns 165 N.W. 2d 377 (S. Ct. Wise.,

1969) upholding f 3L7.L35 (1) and (2), Stats., 1967.
Appeal dismissed, 89 s. Ct. 2033 (19u9).



10.

9. State v. Pdegaard 165 N.W. 2d 677 (S. Ct., N.D., 1969)>
upholding N.B.C.C. § 39-21-It3.

10. Everhardt v. City of New Orleans 217 So. 2d LOO (S. Ct.
La. 19687, reversfng 208 So. 2d k23 (La. App. 1968),
upholds city ordinance which is similar to state statute,
R.S. 32:190. <Cert, denied 89 s. ct. 1775 (1969).

11. Massachusetts v. Howie, 238 N.E. 2d 373 (S. Jud. Ct.
Mass., 196677 Memorandum decision upholding Massachusetts
statute. ,Cert, denied 89 S. Ct. U85 (1968).

12. state ex rel Colvin v. Lombardi 2kl A. 2d 625 (s. cCt.
R. 1., 1968), upholding G. L. 1956, § 31-10.

Appellate Courts

Commonwealth v. Arnold, (Pa. Super. Ct. 1969) upholding P. T.
587 section 625.1 as amended, and reversing Clearfield Cty. Ct.

(969) decision.

State v. Betts (Warren Cty. Ct., Ohio, 1969) holding unconstitution-
al § 1+511.53 Revised Code.

People v. Krafft (Onondaga Cty. Ct. 1969)
upholding subdivision 6, section 331 of Vehicle and Traffic Law;
cert. denied, 90 S. Ct. 198 (1969).

People v. Thomson, (Maricopa Cty. Ct. 1969), holding
Arizona lav; unconstitutional.

State v. J (Seneca Cty. Ct., Ohio, 1969) upholding § ~511.53
Revised code"(See cycle News East, Nov. L, 1967> p. 30).

People v. Albertson, Dist. Ct. (1969) holding Idaho statute
unconstitutional, reversing Cty. Ct.

State v. Krammes, 252 A.2d 223 (1969) upholding N.J. S.A. 39*
T-70.7.

Ex Parte Smith, khl sw. 2d 5~ (1969) upholding Art. 6701c-3
V.A.C.S., Texas.

State v. Myers, (Balto. Cty. Ct. 1969)) affirming 1963 decision of
Magistrate Ct. upholding Md. headgear and goggle legislation.

State v. Burzyckl, 37 Lav; Week 2LH8, Conn. Cir. Ct. App. Div.
tiyo'j) File No. MV 10-63528 AP upholding Conn. Gen Stat, § IL 289(c),
petition for appeal to S. Ct. Conn. denied, 2?52 A.2d S12 (1969).



11. State v. Mele, 277 A. 2d 176 (1968) upholding IT.J.S.A.
39: 3-76.7. -

12. American Motorcycle Association and Farnum v. Davids and
State Police, 153 N.W. 2d 72 (Mich. Ct. of Appeals, 190d),
reversing 1967 decision of Circuit Ct., Ingham Cty., and
holding unconstitutional PA 1929> No* 300, § 6581l(d) as
added by PA 1966, No. 207 (CL 1978 § 257, 658[d]

13. People .v. Carmichael, 288 N.Y.S. 2d 931 (1968) reversing
279" N.Y.s. 2c¢' 272 (1967) and upholding subdivision
6, section 38.1, of Vehicle and Traffic Law.

IL. State v. Zektzer, Sup. Ct. King Cty. No. L7101 (Wash. 1967)
upholding Ch. 232, Sec. L Subd. 3, Laws of 1967, and reversing
City of Seattle v. Zektzer, Seattle Kun. Ct. (1967).

15. People v. Schmidt, 283 N.Y.S. 2d 290 (Cty. Ct., Erie Cty.
1967r~uph°lding subdivision 6, section 38l of Vehicle and
Traffic Law. Appeal dismissed 295 N.Y.S. 2d 936 (1968).

Trial Courts

1. Sheneman v. Commonwealth (Dauphin Cty. Ct. Pa. 1969)
upholding P. L. 56, section 625.1 as amended.

2. Commonwealth v. bolter, (Delaware Cty. Ct. Pa. 1969
No. S.A.*~ir7, upholding P. L. 58, Section 625.1 as amended.

3. Colo. Motorcycle Ass'n v. Love, Hogan, (Denver Cty.
ct. 19693 holding Colo, law unconstitutional.

L. Commopwcalth v. Coffman (Jefferson Cty. Ct.,
Ky. 1?69) holding unconstitutional KPS 189.2s5.

5* City of Wichita v. White, Cases Nos. MC 150-151,
0. ct. sedgwick Cty. 1969) upholding city
ordinance; on apoeal Kansas Supreme Ct. (Case No.

1*56576).

6. S.D. Motorcycle Dealers Ass'n and Haight v. Parker,
(S. D. cir. ct. 1968) upholding Section- U OF Chapter
215 OF the 1967 Session Laws.

7. State v. Babbs, (Martin Cty. Ct., Fla. 1968)
holding unconstitutional F.S. 317.931.

8. State v. Edwards, Case No. 532370 (Mun. Ct. Hennepin
Cty., 1963) upholding Minn. Stat. 169.971* subd. (I+)a.

9* People v. Ncwhouse, 287 N.Y.S. 2d 713 (City Ct. of
Ithaca, N.Y. 19'-'37 upholding subdivision 6, section
381 of Vehicle and Traffic Law.
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10.

11.

13.

IL.

15.

Law

People v. Daugherty, (West Plains Mun. Ct. 1963) holding
Missouri Lav unconstitutional.

People v. Wattle, (Buffalo City Ct. 1967) holding
unconstitutional subdivision 6, section 381 of Vehicle
and Traffic Law.

City of Hutchinson v. Silvey, Case No. CR 308l
(. Ct. Reno City., Kansas 1967) upholding city
ordinance.

People v. Bielmeyer 282 N.Y.S. 2d 797 (Buffalo City Ct.
1967) upholding subdivision 6, section 381 of
Vehicle and Traffic Lav.

State v. Duncan, No. LL835 (Wayne Cty. 1967)
holding Michigan statute unconstitutional.

People v. Smallwood, 277 MS. 2d L29 (ct. Spec.
Sess., lrondequoit, Monroe Cty. 1967),holding

unconstitutional subcV .sion 6, section 381 of
Vehicle and Traffic Law.

Opinions of Suates Attorneys - General

Opinion of Attorney - General of Nev Mexico, No. 69-1U
Feb. 25, 1969m In response to an Attorney for the

New Mexico legislative Counsel, the opinion notes cases
contra position taken in No. 66-15 but states 'we are
unwilling to completely abandon our past position."

Opinion of Attorney - General of Oklahoma
No. 68-267, December 31, 19c& that U70. S. Supp.
1967,/8 1*0-105(b), is unconstitutional.

1
Opinion of Attorney - General of New Mexico,
Non>63.5, Feb. 1, 1966. Proposed city

ordinance unconstitutional as to citizens over 18.

Review Notes and Articles

Constitutional Law - Validity of Safety Helmet Requirements,
71 W.va. L. Rev. 191 TW>IT.

Constitutional Law - Police Power - Motorcycle Crash Helmet
Laws* Relation to Public Welfare, 1969 Wise. L. Rev. 370
71969).

Constitutionality of Mandatory Motorcycle Helmet Legislation
73 Dick. L. Rev. 100 (196&~ * e



Constitutional Lav - Due Process - Statute Requiring Motor-
cyclist to Wear Crash Helmet is Unconstitutional, (Airericri
Motorcycle Ass™n. v. Davids), U2 Harv. L. Rev. 469 "(1968).""



ery is $200. At least 20 percent of all
stolen vehicle crashes result in injury
to one or more-persons.

TESTING Two identical cars were
in an experimental run
from Germany into Italy,

a distance of 1,000 miles. One driver

was to make the best time he possibly

could within reasonable bounds of safety.

The other was told to take it safe and

easy. The first finished only 21 min-

utes ahead |of the other with a driving
time of 20 hours and 12 minutes. The
experiment was repeated over an 800 mile
course and this time the difference was
again 21 minutes. The fast driver used

10 more gallons of gas.

ALCOHOL In Wisconsin, a person

who refuses a test under
the State®s implied con-
sent law and is con.icted gets an extra
two days in jail and six more months of

license suspension.

In Leeds, England, it was found
that motorists were heating the second
blood sample, which goes to the accused,

and then claiming they were being deprived

of evidence, since the blood could not be
tested, through no fault of theirs.

In October, 1967, Britain"s stric
drunk driving laws, which included a
roadside preliminary breath test, went
Into effect. The Ministry of Transport
reports 22,000 less deaths and serious
injuries than in a similar period. In
both years, about 70 percent of the
reductions were achieved between 10 p.m.
and 4 a.m. when drinking and driving
are most likely to be at their worst.

Cornell Aeronautical Laboratory
has been experimenting with a device
which measures an individual®s alcohol

level by the unsteadiness of his eyes

as he attempts to fix his gaze on a tar-
get. It can spot a level as low as .02
percent. The device makes a pictoral
record of what happens to each of the
testee”s eyes when he attempts to look
in a shadowbox at a target light. Not

a difficult operation for a sober per-
son, it requires control of the eye mus-
cles through the brain and a drinking
person loses this control.

A recent Wisconsin survey revealed
that among 16 pedestrians 16 years of
age and over killed in traffic, 73 per-
cent had been drinking and 40 percent
had levels of .15 or higher. OFf 422
drivers tested, 65 percent had been
drinking and 37 had alcohol levels of
.15 or above.

In New York itate, a drinking
driver left the road on a curve. His
car did not overturn but olowsd a 200-
foot path through weeds ai d bushes.
Moments later, a second and following
drinking driver, seeing the first dri-
ver®s taillights ahead, thought the
newly plowed path was the highway and
followed it until he crashed into the
rear of the first car.

Of our 50 states and the
eight Canadian provinces
protective headgear is
required in 47 jurisdictions, eye pro-
tection in 33, rear view mirrors in

48 and special licenses in 40. With
the passage of the necessary law this
year, Virginia will meet all these stan-
dards when the law becomes effective on
June 26. The Colorado Supreme Court
has just ruled cyclists can be made to
wear helmets and goggles.

MOTORCYCLES

07 W\
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with a lamp on the front which shall emit a white light ilv.t-V
from a distance of at least 500 I'cot to tho trout and with a t«d
collector on tho rear of a type approved by the department which
shall he visible from till distances from 100 loot to COO feet to the
rear when directly in front of lawful lower beams of head lamps
on a motor vehicle. A lamp emitting n red light visible from a
distance of 500 feet to the rear may be used in addition to the
red reflector. (Revised, 10G8.)

(b) No person shall operate a bicycle unless it is equipped with
a bell or other device capable of giving a signal r dible for a dis-
tance of at least 100 feet, except that a bicycle shall not be equip-
ped with nor shall any person use upon a bicycle any Biren or
whistle.

(c) Every bicycle shall be equipped with a brake which will
enable the operator to make the braked wheels skid on dry, level,
clean pavement.

Article XIlIl— Special Rules for Motorcycles
(New, 1908.)

§ 11-1301—Truthc laws apply to persons operating motorcycles

Every person operating a motorcycle shall he granted all of the
rights and shall be subject to all of the duties applicable to the
driver of any other vehicle under this act, except as to special
regulations in this article and except as to those provisions of
this act which by their nature can have no application.

§ 11-1302—Rjding on motorcycles

(a) A person operating a motorcycle shall ride only upon the
permanent and regular seat attached thereto, and such operator
shall not carry any other person nor shall any other person ride
on a motorcycle unless such motorcycle is designed to carry more
than one person, ih which event a passenger may ride upon the
permanent and regular sent if designed for two persons, or upon
another seat firmly attached to the motorcycle at the rear o
side of the operator. (Formerly £ 11-1103; revised, I.iiVO

(b) A person shall ride upon a motorcycle mily tvliil
artride the seat, facing forward, with one leg on ea< h si.h 1
the nmtoivyi le.

Mo

# \- spg
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(r) N person shall operate a motorcycle while cunying an;
package, bundle, or other article which prevents him irom kec]
mg both hands on the handlebars.

(d) No operator shall carry any’person, nor shall any per
ride, ill a position that will interfere with tho operation or coi
trol of the motorcycle or the view of the operator.

§ 11-1303—Operating motorcycles on roadways lancd for traffic

(a) AIll motorcycles are entitled to full use of a lane and i
motor vehicle shall be driven in such a manner as to deprive at
motorcycle of the full use of a lane. This subsection shall not a
ply to motorcycles operated two abreust in a single lane.

(b) The operator of a motorcycle shall not overtake and pa
in the same lane occupied by the vehicle being overtaken.

(c) No person shall operate a motorcycle between lanes i
traffic or between adjacent lines or rows of vehicles.

(d) Motorcycles shall not be operated more Lhnn two nbren
in a single lane.

(e) Subsections (b) and (c) shall not apply to police officers
the performance of their official duties.

§ 11-1301—Clinging to other vehicles
No person riding upon a motorcycle shall attach himself or tl
motorcycle to any other vehicle (or streetcar) on a rondwa

§ 11-1305— Footresls and handlebars

(a) Any motorcycle carrying a passenger, other than |

sidecar or enclosed cab, shall be equipped with footresls f
Ull..l. pML.iifllIfKUt '

(b) No person shall operate any motorcycle with handlet
more than 15 inches in height above that portion of the seat ¢
copied by the operator.

is 11-1301— Equipment for motorcycle riders

(a) No person .shall operate «r ride upon a motorcycle mile
L™ 1 ""iiiini' plot.. tile le-adgear which <'eemplie«wit li staiulan
o (Liel).o« dijv 2L ollI'LL it T,

1w No l'i el i;mi.iV ..c. mi «..imh Jix 11 VUi x
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an eyc-protectivc device of a type approved by the commissioner,
except when the motorcycle is equipped with a windscreen.
— (c) This section shall not apply to persons riding within an en-

closed cab.

(d) The commissioner is hereby authorized to approve or dis-

approve protective headgear and eye-protective devices required
herein, anil to issue and enforce regulations establishing stan-
dards and specifications for the approval thereof. The commis-
sioner shall publish lists of all protective headgear and eye-pro-
tective devices by name and type which have been approved by
him.

Article XIV— Streetcars v

(Repositioned, 1968; formerly article XIII.)

§ 11-1401— Traffic laws apply to operators of streetcars

Every operator of a streetcar upon any roadway shall bt
granted all of the rjghts and shall be subject to all of the duties
applicable to the driver of a vehicle by this chapter and chapter
10, except regulations and provisions which by their nature can
have no application. (New, 19G8.)

§ 11-1402— Passing streetcar on left

(a) The driver of a vehicle shall not overtake anti pass upon
the left nor drive upon the left side of any streetcar proceeding In,
the same direction, whether such streetcar is actually in motion |
or temporarily at rest, except: j

1. When so directed by a police ofliccr; ,

2. When upon a one-way street; or ,

3. When upon a struct where the tracks are so located as to(
prevent compliance with this section. j

(b) The driver of any vehicle when permitted to overtake and’
pass upon the left of a streetcar which has stopped for the pur-
pose of receiving or discharging any passenger shall reduce speed
and may, proceed only upon exercising due caution for pedestrians
and shall accord pedestrians the right of way wlfun required by
other seelions of this chapter. |

§ 11-1*103— Passing streetcar on right

The driver of a vehicle overtaking upon the right any street-
car stopped or about to stop for the purpose of receiving or dis-
charging any passenger shall stop such vehicle at least five feet
to the rear of the nearest running board or door of such streetcar
and thereupon remain standing until all passengers have boarded
ouch car or upon alighting have reached a place of safety/except
that where a safety zone has been established, a vehicle need not
be brought to a stop before passing any such streetcar but may
proceed past such car at a speed not greater than is reasonable
and proper and with due caution for the safety of pedestrians

§ 11-1404—Driving on streetcar tracks

(a) The driver of any vehicle proceeding upon any streetcai
track in front of a streetcar upon a street shall remove such vehi
cle from the track as soon as practical after signnl from the opcr
ator of said streetcar.

(b) When a streetcar has lawfully entered and is crossing ai
intersection, no driver of a vehicle shall drive upon or across tin
car tracks within the intersection in front of the streetcar whei
there is hazard of a collision.

(c) The driver of a vehicle upon overtaking and passing ;
streetcar shall not turn in front of such streetcar so as to inter
fere with or impede its movement.



MOTOR VEHICLE,
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In this issue of the Bulletin, Joseph
P. Hemtessec, Director of AAMVA?’
Division of Legal Services, reports on a
Colorado helmet law decision and gives
a summary of a memorandum from the
National Highway Safety Bureau which
reviews existing helmet law decisions in
the various jurisdictions.

Colorado Helmet
Law Upheld

The latest in a series of motorcylc
helmet cases is The People of the State
of Colorado v. Joseph Ball, et al, not
yet reported, which was handed down
by the Colorado Supreme Court on Jan-
uary 25, \m .

The facts show that defendar.u in
error (who were plaintiffs in the trial
court and are hereafter referred to as
such) began a class action seeking a
declaratory judgment concerning the con-
stitutionality of the Colorado Motorcycle
Helmet Law (CRS 1963. 13-S-159) en-
acted by the 1963 General Assembly,
and seeking relief against its enforce-
ment.

The pertinent part of the Colorado
statute provides "No person shall op-
erate any motorcycle or rrvor-driven
cycle on a public highway in this state
unless such person and any passenger
therein is wearing sccu' 'y fastened on
his head a protective K.Imet designed
to deflect blows, resist penetration, and
spread the force of the impact, . . .”

At trial the plaintiffs presented no evi-
dence whatsoever. The State offered in
evidence documents containing statistics
dealing with results of operation of
motorcycles by drivers wearing helmets
as compared to those with drivers not
wearing helmets. No other evidence ap-
pears in the record.

At the conclusion of the trial the
Court ruled that the legislative interest
was to prevent motorcyclists from sus-
taining serious head injuries, and that
the legislation was designed to protect
only that certain class of persons who
ride motorcycles. For this reason the
trial judge ruled that the helmet statute
did not relate to the health and welfare
of the citizens of Colorado in general,
and was, therefore, an unconstitutional
exercise of the police power of the state,
and enjoined the State from enforcing
the “helmet” requirement. The court up-
held as constitutional that portion of the

/(power of the state; Sucn a concept wouTcT

/" ~ E N /

statute requiring operators and passen-
gers of motorcycles to wear a face shield,
goggles, or safety g'asses.

Upon appeal the Supreme Court re-
versed the trial court and held that the
helmet requirement was constitutional.

In reaching this conclusion the Su-
preme Court pointed out there is a pre-
sumption that every statute is valid and
constitutional, and that the burden of
clearly demonstrating the unconstitution-
ality of a statute is upon the party assert-
ing its invalidity. Second, in order for a
statute to be within the police power of
the state, the provisions of the statute
must be reasonably related to the public
health, safety and welfare. Whether or
not the relationship is reasonable is a
judicial question.

Plaintiffs argued that where a statute
deprives a certain class of persons of
their individual constitutional freedoms,
there must be a more substantial rela-
tionship between the restrictive provi-
sions and the public health, safety, and
welfare than that provided by the test
of reasonableness.

The Supreme Court did not agree.
While it noted that it had characterized
an individual's right to use of the public
highways as an adjunct of the constitu-
tional right to acquire, possess and pro-
tect property, it has clearly held that
such a right may be limited by the proper
exercise of the police power based on a
reasonable relationship to the public
health, safely and welfare.

In deciding that the helmet law bore
no reasonable relationship to the public
health, safety and welfare, the trial
judge, in the opinion of the Supreme
Court, failed to apply the above prin-
ciples of constitutional law correctly to
the facts of the case.

the trial judge concluded that the pur-
pose of the helmet law was to prevent
motorcyclists from sustaining head in-
juries, and that such purpose,was not
within the state's police power.| “To say
that statutes whiclj protect tin* individ-
ual from serious bodily harm or death
arc per se unconstitutional as not bear-
ing a reasonable relationship to the pub-
lic health, safety and welfare is to apply
a most shallow doctrine of the police

*7 ' "ire us to hold unconstitutional hunter
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i laws, laws requiring life jackets

laws requiring workers in cer-
tan. occupations to wear protective de-
vices. a result which we are not pre-

i W fr--

pared to adopt in the name of the ‘right
to be left alone’.”

The Court stated that the safety of
other highway users might be affected by
failure of motorcyclists to protect them-
selves against, for example, stones picked
up. and thrown by tires, and noted that
the hypothesis that an accident might
occur because of failure to wear protec-
tive helmets had been upheld as reason-
able by the ruling courts in Louisiana,
Massachusetts, North Carolina, North
Dakota, Oregon, Rhode Island, Texas,
Washington, and Wisconsin. While only
the Supreme Court of Illinois has held
to the contrary.

Everhardt v. New Orleans, 253 La.
285, 217 So.2d 400; Commonwealth V.
Howie, 354 Mass. 769, 23S N.E. 2d 373,
Cert, denied 393 U.S. 999, 895 Ct. 4S5,
21 L.Ed. 2d 464; State v. Anderson, 275
N.C. 168, 166 S.E. 2d 49; State v. Ode-
gaard, 165 N.W. 2d 677 (N.D.); State
v. Fetterly, —Ore.—, 456 P. 2d 966;
State V. Lombardi, —R.l.—, 241 A. 2d
625; Ex parte Smith, —Tex.— 441 S.W.
2d 544; State v. Leltenen, —Wash.—,
459 P. 2d 789; Bisenius v. Karas. 42
Wis. 2d 42, 165 N.W. 2d 377 (dismissed
on appeal by U.S. Supreme Court "for
want of a substantial federal question in
89 S.Ct. 2033 (1969)); Contra, People
v. Fries, 42 1ll. 2d 446, 250 N.E. 2d
149.

In an assignment of cross error, plain-
tiffs alleged that the helmet requirement

constituted an unconstitutional burden
on interstate commerce.
In demolishing this argument the

Court noted that 41 states now. have
helmet laws. In addition, it noted, the
Federal Traffic and Motor Vehicle
Safety Statute, 15 U.S.C.A. Sec. 1381
et seq., which was passed under the
commerce power for the purpose of re-
ducing traffic accidents, deaths and in-
juries, is an indication that state statutes
designed to reduce the death toll on the
public highways are not contrary to any
federal policy or interstate commerce.

Headgear Legislation
Memo randurn

The National Highway Safety Bureau
has circulated a memorandum to the
Governors of the various states in re-
gard to whether a State requirement that
any person riding upon or operating a
motorcycle _on the streets or highways
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of the State shall wear upon his head a
protective device of a type approved by
the State is unconstitutional under the
Fourteenth Amendment.

This memorandum is available from
the National Highway Safety Bureau.

It relates that as of January 1, 1970,
there have been at least 43 separate de-
cisions in regard to headgear require-
ments. In 31 instances, legislation has
been upheld. In 12 instances it has been
held unconstitutional.

Headgear legislation has been upheld
by 11 State Supreme Courts (Vermont,
Missouri, Florida, Washington, Oregon,
North Carolina, Rhode Island, Massa-
chusetts, Louisiana, North Dakota and
Wisconsin); 12 Appellate Courts (three
in New York, two in New Jersey, and
one each in Hawaii, Pennsylvania, Texas,
Maryland, Ohio, Washington and Con-
necticut); and of Trial Courts (two each
in Pennsylvania, Kansas and New York,
and one each in South Dakota and
Minnesota).

Headgear legislation has been declared
to be unconstitutional by one State Su-
preme Court (lllinois), three Appellate
Courts (one each in ldaho, Arizona and
Michigan), and 8 trial courts (two in
New York and one each in Ohio, Flori-
da, Missouri, Kentucky, Colorado and
Michigan).

Additionally, as this memorandum re-
ports, the Attorney General of Okla-
homa has issued an opinion that the
Oklahoma law is unconstitutional. The
Attorney General of New Mexico has
ruled that a proposed city ordinance
would be invalid if applied to citizens
over 18 years of age.

The United States has never agreed
to review one of these eases on the
merits. In June, 1969, the Court in
Bisenius V. Korns dismissed an appeal
(89 S.Ct. 2033 (1969)) attacking the
constitutionality of the Wisconsin statute
“for want of a substantial federal ques-
tion.” During the 196,8-69 term the
Court denied certiorari in Everhardt v.
City of New Orleans, 257 So. 2d 400
(S. Ct. La. 1968), Cert, denied 89 S.
Ct. 1775 (1969); and Massachusetts v.
Howie, 283 N.H. 2d 373 (S. Jud. Ct.
Mass. 196S) Cert, denied 89 S, Ct. 485
(1968).

In an Appendix to the memorandum
there is a listing and citation of motor-
cycle protective headgear legislation opin-
ions known as of January 1, 1970. This
Appendix also lists the known opinions
of the States Attorneys General.

For further information it cites the
following four Law Review Notes and
Articles; (1) Constitutional Law—Va-
lidity of Safciv Helmet Requirements,
71 W; Va. L. Rev. 191 (1969); (2)
Constitutional Law—Police Power—

Arthur P. Flynn Elected First Chairman
Of AAMVA industry Advisory Commit!®®

Arthur P. Flynn was elected the fits
permanent Chairman of the AAMVA
Industry Advisory Committee at a meet-
ing held in Washington, D. C. March 4th.

Flynn, National Sales Manager for
State Government Markets for 3-M Com-
pany, succeeds J. Olan Cooper. Cooper,
Manager of the State Relations Depart-
ment of the Automobile Manufacturers
Association, had served as temporary
Chairman of the group since it was
formed in late 1969.

The Industry Advisory Committee was
created by former AAMVA President
Dougins W. Toms shortly before he re-
signed from the Association's chief execu-
tive post to become Director of the Na-
tional Highway Safety Bureau. It was
formed to facilitate relationships between
the member jurisdictions of AAMVA
and those businesses and commercial
enterprises with which they engage in
regular business activity.

Cooper, who had been serving as an
alternate for Russell MacCleery, Admin-
istrative Vice President of AMA, has
been designated as a regular member by
AAMVA President Will Bachofner. Also,
President Bachofner recently announced
the appointment of Leonard Schuttig,
Eastern Sales Manager for the Stardust
Hotel in Las Vegas, as an Advisory
Committee member.

Others attending the March meeting
were: John O'Hara, Vice President and
Associate General Counsel, R. L. Polk &
Company; Fred Jackson, Remington
Rand, Office Systems Division; Rex
Williams, Manager, Governmental Rela-
tions, Ryder Truck Rental; .and Pat

Motorcycle Crash Helmet Laws’ Rela-
tion to Public Wcljare, 1969 Wise. L.
Rev. 320 (1969); (3) Constitutionality
of Mandatory Motorcycle Helmet Legis-
lation, 73 Dick. L. Rev. 100 (1968);
and (4) Constitutional Law— Due Proc-
ess— State Requiring Motorcyclist to
Wear Crash Helmet Is Unconstitutional,
(American Motorcycle Ass'n. v. Davids),
82 Harv. L. Rev. 649.

This memorandum is a “must” for
each motor vehicle department attorney.
While we cannot furnish each of you
with a copy of this memorandum, it is
available as previously mentioned, from
the National Highway Safety Bureau.
Copies are already in the handi of each
State Safety Coordinator, each State
Attorney General, and each Regional
Highway Representative. The complete
listing of cases with citations is available
from this office. '

Lynch, representing Christ RoussefT,
President, Dek Processes Division, Scott

and Fctzer Company.

Toms Lists Prioriiiss
(Continued from Page |

of a program to cope with the alcohol/’

driving problem; and, (3) development

of a proto-type safety car.

Toms said” that as the result of a recent
visit to the Detroit factories of the auto
manufacturers he was truly impressed
by the sophistication in “air bagv" re-
search to date. He predicted that “air
bugs” probably will become fully opera-
tional between 1973 and 1975. Also, he
said he felt that “air bags” can be
easily and economically “retrofit” to used
vehicles.

The *alcholic™ not the social drinker
poses the major problem in the area of
drinking and driving. The NHSB Direc-
tor conceded that the approach cannot be
puritanical—such as prohibition— be-
cause the motoring public will not buy
it. Toms said he and Secretary Volpe
have appealed to the Govenors to help.
At the winter meeting of the National
Governor’s Conference, held in Washing-
ton in early March, Secretary tol.! the
state’s chief executives that to support
a hard-nosed and effective alcohol pro-
gram would not be politically adverse.

Bids arc now out to build two proto-
type safety cars. Toms s:;:d NHSB is
hoping for virgorous competition in bid-
ding to build the car. One bid probably
will be awarded to a major auto manu-
facturer and one will be let outside the
industry—possibly in the aero-space in-
dustry.

Eventually 16 profo-types will be built.
These, according to Toms, are a necessity
to prove research theories. | want to
make certain that something has been
proved before | put my name on it, he
stated.

Toms said that because of current
research by the auto manufacturers that
air pollution by the internal combustion
engine will be no problem by 19S0.

The 16 Highway Safety Program
Standards are carefully being examined
and suggestions have been made for up-
dating. In addition to the re-vamping,
the ones concerned with highway build-
ing: ldentification and Surveillance of
Accident Locations; Highway Design,
Construction and Maintenance; Traffic
Control Devices; and Debris Hazard Con-
trol and Clean-up likely will be placed
under the Bureau of Public Road-, if
the recommendations are approved by
Secretary’ Volpc.



MONTANA reduced to -13 hours the lime when a
vehicle may be left parked or standing upon the
right-of-way of a public highway before it may be
taken into custody as an abandoned vehicle. (H 370,
Ch 169)

A NEW YORK law provides new provisions gov-
erning the removal and disposal of abandoned ve-
hicles. (S 5636, Ch 829)

An enactment in TENNESSEE requires the
owner of a vehicle who disposes of it as wreckage
or salvage, to deliver the certificate of title to the
commissioner of revenue within 72 hours, along with
the manufacturer’s serial plate if the vehicle was
manufactured less than five years prior to the cur-
rent model year. (S 827, Ch 267)

VERMONT requires the removal of junkyards by
July 1, 1970, if they are visible from the main
traveled way along Interstate and primary highways
and cannot be er*ectn Mtj 5Cleencd. The same law
provide? procedures for the disposition of junk
motor vehicles. (Il 69, Ch 24) Another VERMONT
enactment established comprehensive provisions for
the governing of junkyards and the disposal of junk
motor veh'cles. The Stnte Highway Board was em-
powered to carry out the new law and was author-
ized to ente. into agreements with the U. S. Secre-
tary of Transportation to arrange for Federal cost
participation. (S 81, Act 98)

A WASHINGTON law established procedures for
the disposition o* stolen and abandoned vehicles.
A provision of the new enactment gives the director
of the Motor Vehicle Department the responsibility
for the ultimate disposition of abandoned vehicles
and automobile hulks. (H 769, Ch 42)

Scenic Highways end Service Facilities

An enactment in FLORtDA designated the ever-
glades parkway as an official scenic highway of the
State. The new law prohibits certain advertising
signs within 500 feet of either side of the right-of-
way and provides procedures for removal of noncon-
forming signs. (Il 68, Ch 371)

HAWAII requested the Department of Transpor-
tation, the Department of Planning and Economic
Development and the Department of l.and and Nat-
ural Resources to take whatever steps may be neces-
sary and feasible to establish a State system of
scenic drives and trails. (SCR 7) Another request
to the Department of Transportation rcq 'ires the
holding of public hearings before granting oermis-
sion to public utilities to constiuct utility facilities
slong State or Federal-aid highways. (HR 219)

MAINE created a Scenic Highway Board empo w-
ered to develop and adopt procedures, rules an!
regulations for tho designation and development of a
system of scenic highways and the preservation of
scenic value in the highway corridor. (Il 837, Ch
453)

The MICHIGAN Legislature memorialized Con-
gress to pass necessary legislation to provide funds
for a national system of scenic highways. (SCR 22)

The commissioner of highways in MINNESOTA
was authorized to negotiate contracts to provide
maintenance services for interstate and trunk high-
way rest stops and tourist information centers. (S
691, Ch 157)

NEW YORK authorized the commissioner of
transportation to construct and maintain or permit
the construction and/or maintenance of informa-
tion centers at safety rest areas. (S 3-105, Ch 503)

A House Joint Memorial in WASHINGTON re-
quested Congress to appropriate special financing
for fiscal year 1970 for the development of needed
recreation facilities, visitor service facilities and
scenic highways for North Cascades National For-
ests. (HIM 17)

UNIFORM LAV/S AND
MOTOR VEHICLE REGULATION

HIGHWAY SAFSTY AND
UNIFORM LAV/5 PROGRESS

Again this year substantial progress was made by
the States toward compliance with tho Federal High-
way Safety Act of 1966 and the standards for State
programs promulgated by the Department of Trans-
portation.

Periodic Vehicle Inspection

No State enacted new laws requiring periodic in-
spection of motor vehicles this year. For other laws
relating to periodic inspection, please see page 27
under Equipment Requirements.

Motorcycle Helms's

Legislation to require motorcycle operators and
passengers to wear safety helmets has been enacted
in five States this year: GEORGIA (H -109, Ch 541),
MICHIGAN (Il 3114), NEW MEXICO (Il 849),
OKLAHOMA (H 1258) and RHODE ISLAND (H
2017). The OKLAHOMA law modified previous re-
quirements to provide that persons under age 21
must wear safety helmets and eliminates tho require-
ment that a safety helmet be worn by all persons
operating or riding on a motorcycle. A law requiring
that motorcyclists wear helmets has been repealed in
ILLINOIS. (S 311) Such laws have been rule uncon-
stitutional in lower courts in IDAHO and KEN-
TUCKY and by the Supreme Court in ILLINOIS.

Motorcycle Driver Licenses

MINNESOTA law now provides that no two-wheeled
(motorcycle) endorsement shall be issued unless the
person applying has been in possession of a valid



two-wheeted vehicle instruction permit for at least
SO days; and after September 1, 1970, applicants under
18 years of age must present evidence cf having
successfully completed n two-wheeled vehicle driver's
safety course. (Il 485, Ch 1123)

Special licensing for motorcycle drivers was made
mandatory this year in MONTANA. (S 135, Ch 28)

Eye Protection— Motorcycles

Protection for the eyes, either by use of a wind-
shield or some type of glasses or goggles, is required
by legislation passed in four States: GEORGIA
(H 409, Ch 541), MINNESOTA (H 4S5, Ch 1123),
RHODE ISLAND (H 2017) and UTAH (S 7G, Ch
69).

— Passenger Foofrcsfs— Motorcycles

Foot supports for passengers are required by legis-
lation approved in GEORGIA (H 409, Ch 541), NEW
-HAMPSHIRE (H 34), NEW MEXICO (H 253,
H 295. H 296 and H 349, Ch 263), SOUTH CARO-
LINA (S 182) and UTAH (S 76, Ch 69).

Rear View Mirrors— Motorcycles

—Six States passed legislation this year to require
-motorcvcles to be equipped.with at least one rear
view mirror: MAINE (Il 155, Ch 58), MINNESOTA
(H 485, Ch 1123) NEW HAMPSHIRE (H 31),
RHODE ISLAND (IT 2017), SOUTH CAROLINA
.(S 182) and WASHINGTON (S 305, Ch 42). WASH-
INGTON previously required two mirrors, but now
requires only that one must be mounted on the left
side of the handlebar. — —

Implied Conser. Lows

Implied consent legislation enacted in 13 States
this year brings the total number of States which
have enacted such legislation to 45. The only juris-
dictions which do not have such legislation are
ILLINOIS, MISSISSIPPI, MONTANA, WISCON-
SIN, WYOMING and the DISTRICT OF COLUMBIA.
The States which enacted such legislation this year
are: ALABAMA (S 70), ALASKA (S 23, Ch 83),
ARIZONA (S 28, Ch 41), ARKANSAS (H 131, Act
106), DELAWARE (H 86), INDIANA (H 1165, Ch
64), MAINE (H 1030, Ch 439), MARYLAND (H
852, Ch 153), NEVADA (Il 268, Ch 341), NEW
MEXICO (S 63, Ch 30), SOUTH CAROLINA (S 24,
Ch 471), TENNESSEE (S 159. Ch 292) and TEXAS
(S 74). The MARYLAND law requires that an appli-
cant for a driver license express his consent to a
chemical test to determine blood alcohol concentration
or he is not to bo issued a .icense.

The presumed level of intoxicnticri has been 3et at
0.10 per cent by weight of alcohol in the blood by
ALABAMA (S 70), ALASKA (S 23, Ch 53). ARKAN-
SAS (H SO, Act 17). CALIFORNIA (H 105), COLO-
RADO (S 89), DELAWARE (H 92). IDAHO (S
1042), IOWA (H 207), NEBRASKA (LB 1997) and

SOUTH CAROLINA (S 24, Ch 471). COLORADO
enacted legislation which presumes impairment of
driving ability at blood-alcohol concentrations by
weight of alcohol frcm 0.05 per cent to 0.10 per cent.
(S 89) MARYLAND (H 851, Ch 157) has provided
presumed levels of impairment at blood-alcohol con-
centrations of 0.10 per cent to 0.15 per cent.

A police officer is required to advise a person sus-
pected of driving while intoxicated that ha has a
choice of tests which he may take under CALI-
FORNIA law. (S 1065)

A CONNECTICUT enactment provides for the in-
clusion of private roads in the enforcement provisions
relating to drunk driving. (S 374)

IDAHO permits a blood sample to be drawn from
all pedestrains and motor vehicle operators who have
died as a result of a vehicle accident. (S 1303, Ch
253)

MINNESOTA corrected certain language in its im-
plied'consent law pertaining to tne revocation of a
person’s driver license upon refusal to submit to a
test to determine blood alcohol concentration. (11 96)

A law requiring a coroner's report on the alcoholic
content of the blood of a person who died as a result
of a motor vehicle accident on public highways has
been enacted by NEW MEXICO. (S 74, Ch 36)

A NEW YORK enactment provides that a police
officer may require a person who has been involved in
a motor vehicle accident to take a breathalyser test
and then a chemical test, if the breathalyzer test
shows that the individual has consumed alcohol. (S
747, Ch 1027)

NORTH CAROLINA reworded its implied consent
law and has included a penalty provision. (Il 5)

NORTH DAKOTA permits the taking of blood
frcm an unconscious person to determine blood alcohol
content. (H 225)

The Dean vf the University of Oklahoma Medical
School or his designate shall be the chairman of the
board of chemical tests for alcohol according to a law
passed thi3 year in OKLAHOMA. (S 307)

OREGON enacted legislation which authorizes the
application of the implied consent law to arrests made
pursuant to municipal ordinances. (S 341, Ch 579)

Driver Education

An ALABAMA enactment provides that high school
students shall receive credit for driver education
courses beginning in the school year 1969-70. The
law also makes driver education compulsory for stu-
dents who enter the tenth grade in the school year
1972-73. (S 79)

ARKANSAS transferred responsibility far certain
equipment used in driver education programs from
the State Police Department to the State Department
of Education, (S 1S8, Act 184)



tests is to be revoked according to an act passed in
CALIFORNIA this year. (S 1135)

GEORGIA amended the schedule of points as-
sessed for certain traffic violations. (Il 603, Ch 015)

IDAHO defined an habitual violator of traffic laws
as an individual who accumulates a total of 18
points in 24 months or 24 points ir. 36 months. The
license of such an individual is re be suspended.
(S 1263)

ILLINOIS provided certain exceptions to its law
requiring the suspension of a driver license after
conviction for three traffic violations within a 12-
month period. (S 334)

The Drinking Driver

Legislation extending laws which prohibit driving
while under the influence of alcohol or while under
the influence of narcotic drugs has been enacted in
CALIFORNIA (H £00), INDIANA (S 215), MON-
TANA (H 58), NEVADA (H 233), NEW HAMP-
SHIRE (Il 163), NEW JERSEY (H 358) and ORE-
GON (S 464).

Other legislation enacted in CALIFORNIA au-
thorizes a peace officer to arrest, without a war-
rant, anyone involved in a traffic accident whom the
officer suspects was driving while intoxicated or
while under the influence of any drug. (S 176,
Ch 956)

The courts of MINNESOTA are permitted to stay
the sentence of individuals convicted of drunken
driving upon medical recommendation and on the
condition that the convicted person submit to medi-
cal treatment. (H 162, Ch 744)

Motorcycle Operators

ILLINOIS enacted legislation which requires a
motorcycle operator to use his headlight at all times
of operation. (S 10)

MAINE provides that if a motorcycle headlamp
does not provide an adequate beam such motorcycle
shall be restricted to daylight operation. (Il 155,
Ch 58)

Legislation dealing with handlebar height was
approved in five states: IOWA (H 319), MICHIGAN
(H 2513), NEW MEXICO (Il 253, H 295, H 296 and
H 349, Ch 26Q), SOUTH CAROLINA (S 182) and
UTAH (S 76, Ch 69). The UTAH law provides that
handlebars shall be no higher than shoulder height
while the other States stipulate a maximum height
of 15 inches above the seat.

Laws governing the operation of motorcycles have
been enacted in IOWA (Il 319), NEBRASKA (LB
895), SOUTH CAROLINA (S 182), and UTAH (S "5.
Ch 69). Generally these laws prohibit driving more
than two abreast and require motorcyclists to drive
within a lane and net abreast of another motor

vehicle. The NEBRASKA law prohibits having move
than two persons on a motorcycle.

Legislation providing operating restrictions for
holders of learner permits has been enacted by
MICHIGAN (H 2313), MINNESOTA (H 485, Ch
1123) and NEW MEXICO (H 253, Il 295, Il 296 and
H 349 (Ch 266). The MICHIGAN law provides that
as of January 1, 1970, motorcyclists must be IS to
obtain a motorcycle endorsement unless they have
completed a driver training course. The MINNE-
SOTA law provides for instruction permits for op-
erators of two-wheel vehicles and requires that
those under 18 complete a course in two-wheel ve-
hicle driver training. NEW MEXICO law prescribes
restricted licenses for those 13 years old for the
operation of motor driven cycles of less than five
horsepower and prohibits holders of motorcycle in-
struction permits from carrying passengers.

NEVADA enacted regulations governing the sale
of motor driven cycles to 14 and 15 years old. (Il
264, Ch 399)

Other Driver Licensing Legislation

ALABAMA has enacted legislation which permits
the deposit of a driver license as security for certain
traffic violations. (H 57)

A CALIFORNIA resolution provides for a Depart-
ment of Motor Vehicles study on the feasibility of
limiting examinations for the renewal of a driver
license to a vision test only. (HUE 67)

In CONNECTICUT Spanish speaking applicants
for a driver license may now take the written exam-
ination in Spanish but they must have sufficient com-
mand of English to interpret traffic control r'gnals.
(11 5519)

A person whose license has been revoked in
DELAWARE because of an wunpaid judgment
against him may, after ten years and under certain
circumstances, be issued another license. (H 53)

Nonresident migrant farm workers need not have
a State driver license according to an amendment to
FLORIDA'S licensing requirements. (S 652)

IDAHO amended its regulations governing the re-
vocation and suspension of driver licenses and pro-
vides that a person must have at least 20/40 vision
in one eye with or without glasses according to the
Snellen system, in order to be licensed to drive.
(S 1263)

KANSAS enacted legislation which amends its
driver license requirements and provides for a four-
year driver license. (H 1143)

MAINE law requires that driver licenses be Issued
for a duration of two years and th'-t first licenses
shall be provisional licenses. (H 617; Another law
requires eye examinations for individuals over age
65 upon renewal of their driver licenses. (S 232)
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What’s a government but silly putty? It can bo pus’isc! any direction one!
spreads out where there’s no resistance. Bike power advocates in Illinois
proved that it can be done: here’s their 2-step formula for helmet law repeal.

BY FRANK CONNER «
e Government is like Silly Putty: dculcr-associations, etc. Now the
push against it hard enough at one committee had enough contacts to
point, and it will recede from that reach a large percentage cf the rid-
point, tlabbing out someplace else ers in Illinois.
where there.is less resistance. A As a next step, the committee
blueprint for the successful, lawful LVs<lifv . put together a map of the state,

combat of motorcyclists against

government can be drawn from the f:
activities of Illinois riders to repeal L
the Mandatory Helmet law.

Illinois riders were less than cn-
chantcJ with the helmet ruling.

Several groups had been formed to

work against restrictive legislation,

and had done much valuable spade-

work to stir up tlu* riders, so the
climate was rigbt for revolution,

but nobody had beer, successful at focusing rider-discontent
against the forces of government in Illinois. Then eight rid-
ers casually decided to get together to sec what they could
do to get the helmet law overturned. They called thcnas: lves
the "Committee on Legislation,” and they decided that if
they wanted to succeed, they should run their campaign like
a business. First they needed a product: organized enraged
motorcyclists. Then they needed to get their product to the
market, which was the Illinois Legislature. Finally, they
needed a good salc . featurc for their product. Since legisla-
tors need to get reelected periodically, the votes of the
riders made the best-possible selling-fcaturc.

How good was their product? Well, there were 110,000
registered motorcycles in Illinois, which meant that about
250,000 people (including friends, wives, or parents) were
predisposed to like motorcycles and could possibly be enlist-
ed into the fight. Potentially, the committee had a vcty
wrong product; even a tiny fraction of 250,000 votes is
something that most state politicians regard with great tfa-e.
How to get the product to the market? The committee
didn’t have enough money to contact all 110,000 riders in
the state, so they decided to work through groups.

The eight members of the committee listed the various
groups whose names and addresses were, readily available.
The committee then wrote to those groups dud asked for
the names of an)' groups or dealers who weren't as vet on
the list. In such manner, the committee collected the names
of about COO dealers, AV A-affiliated clubs, outlaw club’,

showing each of the political dis-
tricts, and listing the names and ad-
A dresses of the three state represen-
tatives and the one state senator
from each district. Thus, any rider

bA V . ; receiving a cop}- of the map would
know whom to write.
N> v Vot-y The committee sent quantities

of these maps to ca:h of the COO

groups, along with a request to dis-

tribute the maps to the riders in
that area. Along with the map went a letter asking the rider
to ite to each of the three representatives ar.d the senator
from his- district, requesting repeal of the helmet law. The
leu to the riders suggested some reasons why the hw war
um-tisfactory, but the committee felt that the campaign
would be successful only if the riders wrote their own 1st-
tors, stating their own beliefs. In addition, the committee
got as many of the 600 groups as possible to send two
members each to visit all of the legislators from their respec-
tive districts. This would give the legislators an unmistakable
indication as to the amount of voting power that Illinois
riders could swing.

Having gotten this far, the Committee on Legislation
found that they had all sorts of access to news media. At
first, they began to make use of the media, but then they
decided that they should loav” it strictly alone, because they
would be hurting-not helping-their enterprise by attracting
the attention of rite public to their cause. The general publi:
either doesn’t care about motorcycling, or is opposed to it;
the committee decided to let sleeping dogs lie.

As the next step, the committee needed to get somebody
in the legislature to introduce a bill to repeal the htimet 'aw.
Who better than the man who had origin wed the helmet
law? That particular legislator happened to live in the same
town as one of the eight committee members, so the com-
mittee yen: to work there right away, getting t'-e local mo-
torcycling groups to begin visiting and writing to tl.pr legisla-
tor to inform him of their displeasure (Cmti“:xd cn ;wt,.v &?'
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with his kw. lie saw tlic light of day
and introduced a new bill tc repeal his
helmet lew.

The committee than sent to each
state legislator a rational list of reasons
why the helmet law was un'utisfactory.
The committee said, in effect: “We
don’t have our hands out for anything;
ell we want is not to be discriminated
against. Repeal of the helmet law will
have no adverse effect upon the state.
We feel so strongly about this issue that
if you disregard us, you will not like
what happens at the next election.”

Then the letters front riders began to
pour in. Some of (lie riders who wrote
to their legislators made no attempt to
mince words in expressing their dissatis-
faction with the helmet law. The com-
mittee was no! at nil unhappy with that
state of affairs; it gave the legislators a
much better understanding of the riders’
and vote " unhappiness. Then began the
personal confrontations between riders
and legislators. The committee felt that
the outlaw groups were particularly ef-
fective in getting their message across.
The legislators were amazed and ap-
palled; they hadn’t even been aware of
the existence of motorcyclists before,
except as sc spegoats who could be put
down with impunity. Now the scape-
goats were threatening to bite them.
Taking a leaf from the SDS handbook,
various motorcycle groups "were mur-
murinj about putting 50,000 motor-
cyclists imo Springfield during the sum-
mer if the helmet law were not repealed.
It was not-apporcntly-an empty
threat.

The repeal bill went first to the Illi-
nois Senate. Forty-three voted “aye;”
11 voted “nay." In the House of Repre-
sentatives, only eight of approximately
160 legislators voted against the bill.

The repeal bill was ready to be signed
into law. Then, the state judiciary found
In favor of Donald Freeze, who had
brought suit previously to test the con-
stitutionality of the helmet law, and the
offending law was declared unconstitu-
tional in Illinois.

However, courts in other states have
upheld the helmet law, and some valu-
able lessons can be learned from the
activities of the Committee on Legisla-
tion. Politicians rcsncct organized vot-
ing-powcr (lots of loud voices). Heed
Ehrlich, one of me egat moTwhcrs of
the committee, has this to say about
getting the repeal bill into and through
the legislature "it was jo easy to do. It
can be done anywhere die just as easily.
AJl you have to do is organize carefully
at the beginning. If v.e-the ridars-are
ever threatened seriously with restrictive
nation d legislation, all we have to do is
organize nationally the way the Illinois
riders did rocmnlly. We c.ut own the
United States." ‘ *

i nut would be n change. ®
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have. Chain lube's; unaffected by
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CONSTITUTIONAL LAW—] ICE POWER— Mi« ;:nn
Statute Requiring Motort >8s To Wear
Protective liclmcts Held t onslilutional

“They that can give up essential | »y to obtain a little sanity
deserve neither liberty nor safety.”

—Benjamin Franklin

“When asked what he would take to nself receive a blow on
the head, he said, "A helmet.""

—Diogenes Laertius

The burgeoning use of motorcy m the United Statesl has
given rise to a great problem of sr. The fatality rate among
motorcyclists is substantially higher in . *the rate for the drivers of
all other motor vehicles, with head i.«l tics the most frequent cause
of death.3 In response to this situan. 1, the legislatures of at least

thirty-four states have passed spec laws regarding motorcycle
safety; of these states, thirty have r«<;.« ..ons that require the wear-
ing of helmets.3 These helmet reguh.;! s have given rise to a great
deal of controversy, and the constim “ >ality of such statutes has
been challenged on the ground the y unduly restrict the indi-
vidual cyclist's freedom without b m<g the community.

A recent Michigan case, Am.
Davids,* confronted the issue dire
the Association, the Michigan com
a statute which required a pcrso

cycle to wear a crash helmet of a <

of state police.3 The decision was
the statute was intended only fo-
motorcyclist—not for the safety a:

1. Cycle World, July 1008, at 50, sty
created 43,800 from the previous year.

2. See American Motorcycle Aun. v. P
the court quotes a Michigan state police
mortality rate of 10.6 for 10.000 registrai
per 10,000 for all vehicles in the same peri

5. Cycle World, July 1968, at 50. At
helmets are: Arkansas, Connecticut, Florid
Maine, Massachusetts, Minnesota, Missouri
New York, North Carolina, North Dakot.
South Carolina, South Dakota, Tenncssr
appear to have been effective, for despite i
in the tliirty states that hud such requir.
York), while California, which leads the n
protective helmet law, saw a 9% increase i

4. 158 N.W.2d 72 (1968).

5. Mich. Stat. Ann. | 942358(d) (Cum.
| 257.658(d) (1948).

[3C

Motorcycle Association v.
>a proceeding instituted by

; peals held unconstitutional

ring cr riding on a motor-
proved by the department
primarily on a finding that
otection of the individual
being of the general public

otorcycle registrations in 1967 in-

i Nw.2d 72. 75 n.9 (1968), where
r the period 1962-1960 showing a
'totorcydes, as compared with 5.2

states which have laws requiring
a, ldaho, Illinois, Indiana, Kansas,
mpshirc, New Jersey, New Mexico,
Oklahoma, Oregon, Rhode Island,
exai. These helmet requirements
yde use, motorcycle deaths in 1967
.reused as much as f0% (in New
totorcyde registrations but has no
de fatalities. *

«8), amending Mich. Gomf. Laws
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Notes 361

—nnd that it thus went beyond the permissible scope of the state's
police power.

The Michigan decision is representative of the initial reaction
by various courts to such statutes. In early 1967, two New York cases
held that the New York law requiring the wearing of helmets'lwas
unconstitutional. In People v. Smallwood,,1 a local level trial court
held tint such a statute takes from the individual his right to exer-
cise his judgment in die use of personal adornment, a right which,
according to the court, cannot be waived. In People v. Carmichael*
another local court defined the police power of the state as the power
to regulate the conduct of one person so that his actions do not
unreasonably restrict the rights of or endanger others. Concluding
that a hclmetlcss driver or rider would not endanger the safety of
others, the court found in the New York statute an attempt to en-
large the state’s police power beyond federal constitutional bounds.
In Everhardt v, City of New Orleans9 the Louisiana court of appeals
held unconstitutional a city ordinance requiring helmets to be worn
by all motorcyclists; this court found that the requirement was*a
denial of due process and equal protection.

The majority trend, however, has been to hold helmet statutes
constitutional. The New York courts appear to have changed their
view, and three recent local court cases—People v. Bielmeyer,10
People v. Schmidt,11 and People v. Newhousel>—have held that the
state has the right to regulate how riders and passengers of vehicles
susceptible to special dangers should protect themselves on public
property. In February of 1968, an intermediate appellate court in
New York reversed the Carmichael decision, holding that the hel-
met requirement is valid because it furthers the state’s interest in
maintaining a strong and viable citizenry by keeping the cyclists
safe.18 In State ex rel. Colvin v. Lombardi,I* the Supreme Court of
Rhode Island denied defendant cyclist’s motion to dismiss on the
grounds of unconstitutionality of the helmet statute and found that
the law bears a reasonable relationship to highway safety and thus
docs not constitute an improper exercise of police power. In the
most recent reported decision, Commonwealth v. Howie,I* the Su-
preme Judicial Court of Massachusetts followed Lombardi and
upheld the validity of a helmet statute.

6. N.Y. Veh. & T raf. Law { 381(6) (McKinney Supp. 1966).

7. 52 Misc. 2d 1027, 277 N.Y.S.2d 429 (Town Ct. ot Irandcquoit 1957).
8. 53 Misc. 2d 584, 279 N .Y ~d 272 (Town Ct. o( Oakfield 1967).

9. 208 S.2d 423 (1968).

10. 54 Misc. 2d 460, 282 N.Y5.2d 797 (City Ct. of Buffalo 1967).

11. 54 Misc. 2d 702, 283 N.Y.S.2d 290 (County Ct. of Erie County 1967).
12. 55 Mist 2d 1064,267 N.YA2d 71S (City Ct. of Ithaca 1968).

13. 56 Misc. 2d 888, 288 N.YA2d 981 (Geneaec County Ct. 1968).

14. 241 A2& 625 (1968).

15. 288 NJU d 878 (1968).
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It is settled constitutional doctrine that a state's police power
can be properly exercised only when there is a reasonable relation-
ship to the public health, safety, morals, or welfare.’* Accordingly,
in 1905 the United States Supreme Court upheld a law requiring
all people to be vaccinated because the law was related not only to
the health of the individual, but also to the protection of the public
against the spread of disease.17 Conversely, if the courts can find no
relationship between the statute in question and the public health,
safety, morals, or welfare, the statute is unconstitutional.18 Thus, the
Supreme Cct.it has held invalid a statute requiring every parent or
guardian of a child between the ages of eight and sixteen to send
that child to a public school in the district where he resided since
it did not promote the health, safety, peace, morals, education, or
general welfare of the people and therefore was an unreasonable
interference with the liberty of parents and guardians in raising their
children.18 The basis for this and similar decisions is the due process
clause of the fourteenth amendment: if there is no benefit flowing
to the public from tl z enforcement of a statute which restricts indi-
vidual freedom, there is a denial of liberty without due process of
law.28

16. E.g., West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937); Van Oster v. Kansas,
272 U.S. 465 (1926); Pacific C: s Co. v. Police Ct.. 251 U.S. 22 (1919).

It can be argued that the statu** prohibiting a cyclist from riding hclmetles* is
similar to statutes in many states wuich make it a crime to attempt suicide. These
suicide statutes protect an individual from himself, generally without affecting the
pulic welfare in any way except by maintaining a viable citiicnry. The suicide situa-
tion, however, can be distinguished, for the shocking nature of the act and the long
tradition of its criminality make it different from the new and indirect helmet regula-
tions. To prohibit people from Kkilling themselves directly is one thing, but to prohibit
them from risking their lives indirectly is quite another.

17. Jacobson v. Massachusetts, 197 U.S. 11 (1905). Similarly, before the passage of
the eighteenth amendment, the Court found that a state prohibition on the manufac-
ture and talc of intoxicating liquors did not deprive the citizen of his constitutional
freedom because the law protected the public against the harmful conduct of one
whose behavior toward others is affected by the use of alcohol. Mugler v. Kansas, 123
U.S. 623 (1867).

18. .See Griswold v. Connecticut, 381 U-S. 479 (1965), in which a divided Court
invalidated a Connecticut law prohibiting the use of contraceptives, even by married
couples.

13. Pierce v. Society of Sisters, 268 U.S. 510 (1925). See also Meyer v. Nebraska, 262
V'S. 390 (1923).

20. See Fairmont Creamery Co. v Minnesota, 274 U.S. 1 (1927); Atkin v. Kansas,
191 U.S. 207 (1903); Minnesota v. Barber, 136 U.S. 313 (1890); Mugler v. Kansas, 123
US. 623 (1887).

The Michigan court of appeals offered another basis, purportedly independent of
the due process argument, for holding the helmet statute unconstitutional: the maxim
of John Stuart Mill that "the individual is not accountable to society for his actions,
insofar as these concern trie interests of no person but himself." 3. M ill, U tilitarian -
ism. Liuerty and Representative Government 201 (A. Lindsay cd. 1950). The Michigan
court cited four decisions which it dained were based upon this philosophy. These cita-
tions indude Smallwood and the first Carmichael dedsion, neither of which mentioned
the maxim and both of which suggested its content asonly one of a number of arguments
on which the respective courts based their decisions. See text accompanying notes 7 It 8
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Such a conclusion rests on a su itive interpretation of the
fourteenth amendment's due process c«  v. that the rights protected
by that clause from interference by t ‘atcs include rights not
specifically enumerated in the first cigh ndmcnts. It is uncer-
tain, however, due to the many conflictii nions in Griswold v.
Connecticut,2l whether the Supreme C ill follows such an
interpretation so far as the fourteenth cnt is concerned.22
Nevertheless, according to one scholar, (> IS
supra. The Michigan court also cited an opinion by ittorney general of New
Mexico which did not mention the maxim, though K mploy Mill's philosophy,
See N. Mkx. Os*. Attv. Gen. No. 66-15, at 19 (1966). T' estion immediately arises
whether Mill's maxim is, in fact, incorporated in t ileral Constitution. The
Supreme Court has considered the due process clause init tiie state to restrain
an individual'i actions only to further the common i'l and, conversely, to guar*
autcc a citircn the right to act as he pleases so loo:; actions do not adversely
affect others. E.g., Crosjean v. American Press Co., 21|V 3 (1936); Pierce v. Society
of Sisters, 268 U-S. 510 (1925); Meyer v. Nebraska, - 390 (1923). Cf. Ex parte
Drexcl, 147 Cal. 763, 82 P. 429 (1905). Hut see Loci"' e ew York, 198 U.S. 45, 74
(1905) (dissent of Justice Holmes). In this view, th<* "< ’ >cess limitation on police
power is simply an embodiment of Mill’s premise. 'i 'm -mis maxim is only to state
the rcasonablc-relationship test in the converse; th™' maxim was not really an
independent ground for titc court's decision.

21. 381 U.S. 479 (1965). See note 18 supra. Anoi for holding the helmet
laws unconstitutional, unrelated to the due procr > 'm . was advanced by the
Louisiana court in Everhardt when it concluded that tancc in question denied
equal protection of the laws to motorcyclists by i "I1 undue and unnecessary
restrictions upon one limited class of the motoring pu;d" S.2d at 426. The Con-

stitution, however, requires only that the classification =  esonable and be based
upon substantial differences having a reasonable relath™ ™ >>oth to the objects or
persons dealt with and to the public purpose sought to ® « eeved by the legislation
involved. E.g., Walters v. City of St. Louis, 347 US. 23" t1 Old Dearborn Distrib.

Co. v. Seagram Distillers Corp., 299 U.S. 183 (1936); (I'' uial Harvester Co. v.
Missouri, 234 U.S. 199 (1914). Even assuming that the oidiir ilas no relation to (he
safety of others, the classification itself would noncihell" e asonable because the
distinctions between cyclists and other motorists are «,r*' substantial, and be-
cause it is those very differences that suggest the need f«t \ legislation to protect
the former which would be unreasonable if imposed on "I- W hether the purpose
of the helmet restriction relates to the public or the indivibu -id is valid or invalid,

that purpose relates directly to the unique situation oi a u >xyclist, and thus the

regulation is not an unreasonable classification violai>'v « <he equal protection
clause.

22. It is interesting to note that the Michigan court * als relied in part on
Justice Coldbcrg’s concurring opinion in Griswold—an < i which invoked the
ninth amendment in support of the fundamental right' « . The ninth amend-
mcnt, said Justice Goldberg, is an acknowledgement thm 1 ey is not restricted to
the freedoms enumerated in the Bill of Rights, but th " e are inherent rights

which exist independently of the explicit wording of IlI'r 1 eight amendments. At
applied to the states through the fourteenth amendment. 1 nth amendment shows

(hat it was the intent of the original authors of the Bib " “hts that fundamental
personal rights cannot be violated by the state merely e they were not enu-
merated in the first eight amendments. 381 U.S. at 480 e the effect of Justice
Goldberg’s ninth-amendment argument is additional support for the fundamental-
rights theory rather than a substitute for it, the Michig." eart’s reliance upon it

adds nothing new to the basic analysis of the problem- A* «* Kauper, Penumbras,

Peripheries, Emanations, Things Fundamental, and Thingl t,i'gotten: The Griswold
Case. 64 Mich. L. Rjtv. 235, 254 (1065).
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a reaffirmation by a majority of the Court of the fundamental [or
substantive] rights <Inory—both in the *cnse that only fundamental
rights derived In*,, the. Bill of Rights arc incorporated into the
fourteenth amendment and in the sense that the due process clause
is a source of rights apart from the specifics of the Bill of Rights.3*

Thus, assuming that this interpretation is correct, the fundamental
guestion is whether the helmet statutes bear a reasonable relation*
ship to the public welfare.

The courts which have declared helmet statutes invalid have
been unable to find a sufficient relationship between the helmet
rcquiremcm and the welfare of the community at large. As indi-
cated earlio. the Michigan court saw the statute in question only
as a protection of the cyclist from severe head injuries; the court felt
that any other interpretation was “a strained effort to justify what
is admittedly wholesome legislation.”3 The Louisiana court de-
clared that Lr* only function of the helmet requirement we are
able to discern  to minimize the extent of injury to the individual
cyclist involvr  in an accident, and not to contribute to the safety
of the motorii mpublic at large.”3% On the other hand, those courts
which have ~ eeid. the helmet laws advance various arguments to
support the i. . ssary relationship to the public welfare. The justi-
fication rec offered by the New York courts was the state's in-
terest in a vL.-b’ citizenry. According to this argument, the state can
prevent its «; ./rns from pursuing a course of conduct that could
cause their «>pendents or themselves to become public charges.3%
Moreover, it argued that ’[i]t is to the interest of the state to have

23. Id. at 21° " i'rofcssor Kaupcr add* that the Griswold case
is not incon ' '« "i with cases that have reduced economic liberty to a minimum
of judicial "ion. Freedom of the legislature to detennine economic policy

in the publi, eme >rst is much greater than its freedom to determine social policy
by means tlni* ‘eestide on personal liberty and essentially private conduct. In the
case of resto* e on economic liberty, a simple rationality test applies, but
when the Icg':,""e impinges upon fundamental non-economic liberties of an
essentially p ¢ * < character, as in Griswold, a more exacting judical test is
applied.

The Court ily secs a hierarchy of values protected by the Constitution and
recognises that (>m > i;rce of judicial scrutiny and protection varies in direct propor-
tion to the impoit.¢)ees; of the right. Thus, assuming that the majority docs follow the
substantive intciy ' uion of the due process clause of the fourteenth amendment, the
right infringed in .»,/ given case would have to be important enough to be ranked as
"fundamental” in *>Mcr to be protected by that clause against state regulation. The
right abridged by 'he helmet laws is the freedom to wear whatever one chooses so
long as that #m< e, affects no one but the individual himself; whether that right is
fundamental n >",.h to be a substantive due process right has of course never been
discussed by thr :n;ircme Court. See note 40 infra.

24. 158 N.\W."M at 75. The court adds: "This statute has a relationship to the pro-
tection of the individual motorcyclist from himself, but not to the public health,

safety and wcK.i .-." 158 N.W.2d at 76,
25.208 s.i’i ;a». 42c <ioes).
26. See P, v. Carmichael, 288 N .Y ~d 031, 035 (1968). See also State ess reU

Colvin v. Loud,at,ii, 241 AJM 625, 627 (Sup. Ct. RJ. 1068).
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strong, robust, Ithy citizens capable of bearing arms, of sclf-sup-
port, and of ¥ g to the resources of the country,”27 and that, as
long as the m are reasonable, the legislature can protect indi-
viduals from t elves to further that interest Thus, the helmet
regulations prt : the public welfare not only by tending to pre-
vent cyclists frit leccoming wards of the state because of disabling
head injuries, < iso by tending to keep members of the commu-
nity healthy ;,< ;itoductive.*8

The Michi;. court specifically rejected the "public charges"

argument, sta<;.< . that it could lead to unlimited paternalism.2*
Once it can be -d that protecting an individual from himself hears
a reasonable rci  <nship tc public welfare, the argument runs, there
is nothing to <rvent the state from requiring all motorists to wear
crash helmets, m >m forbidding smoking, or from requiring everyone
to go to bed <>:00 p.m. Such laws would be conducive to healthier

citizens an> '-1 to a "viable citizenry."*0 It is significant that the
courts whiti 'held, the helmet statutes on the basis of the public
interest in i.ible citizenry cited no authority to support their
argument. v <y the Michigan court was correct in stating that the
"public cha argument proves too much, since such reasoning
would give . legislature the power to regulate almost every aspect

of individu.i conduct in a society "so complex that there are very
few things ;ii.u cannot be said to affect some other person or the
public treasury."** The limitations on the police power would dis-
appear if the states were permitted to regulate individual conduct
on the basis of the attenuated "public charge™ rationale.

27. 288 N.V S ' at 935.

28. It was =*i,«icd by the Mate In the Michigan case that the helmet statute could
also be Justifm! under the doctrine of parens palriae, the specific relationship of the
state to youtii. This is the power of the state that justifies laws such at those making
it illegal for minors to smoke. The Michigan court correctly rejected this contention
because the apj<'<<aiion of the helmet statute was not limited to youth. 158 N.W.2d at
75.

29. 158 N.W."M at 75. It it consistent with Michigan's view of the general welfare
that suicide is a statutory crime in Michigan.

SO 158 N.W. at 76. People v. Carmichael, 55 Misc. 2d 584, 588-89, 279 NXSJtd
272, 277 (1967). A possible answer to this objection it that even if the courts would
otherwise U< << such regulation of individual conduct in the interest of viable
citizenry, they >T not do to because of a reasonableness test which applies in cases of
this sort. TI--' i balances the state's interest against the individual's. A helmet
requirement < <md to be reasonable because it is only a slight infringement on the
individual's In- «»m as he travels on a public highway, but an extreme law—for
example, a ropmrment that a cyclist wear a suit of armor, a prohibition of smoking,
or a requirement that people to go to bed at 10:00 p.m.—would be unreasonable,
and therefore unconstitutional, because it would infringe too greyly on personal
liberty.

The reasonjlih-neu test, however, it unsatisfactory because the fact that a court can
use it to limit grossly infringing regulations does not make up for the inability of
that test to dr-1 with infringements which are “"reasonable” because relatively mod-
erate, but nonetheless repugnant to ordinary concepts of personal liberty.

81. People v. Carmichael, 55 Misc. 2d 584.589, 279 N.YSM 272,277.

IMwwwixeieiMilfyqy « 6w ww ISt w.,aji.|M 8'i»"ii>s.aipw.iW8.a
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A second justifi- mion offered to demonstrate a reasonable rela-
tionship between iuimet laws and the public welfare is that the
crash helmet may prevent certain types of accidents—specifically
situations in which die cyclist could be propelled off the road or into
the opposing lane, <tusing damage to other vehicles or property, or
injuries to other nvmrists or pedestrians. For example, loose stones
kicked up by passing vehicles, or other flying objects—against which
the driver of an automobile has some protection—could strike the
hclmetlcss motorcyclist in the head, causing him to lose control of
his vehicle.8* One answer to this argument was given by the Michi-
gan court:

If the purpose %* the helmet regulations] truly were to deflect flying
objects, rather (--an to reduce cranial injuries, a windshield require-
ment imposed on the manufacturer would bear a [more] reasonable
relationship to lie objective and not vary from the norm of safety
legislation custn* ;.>rily imposed on the manufacturer for the pro-
tection of the pni.sic rather than upon the individual.**

But the court’s answer is specious because it is not the function of
the judiciary to ibxide whether the means adopted by the legislature
are the best means possible to attain the end sought.*4 Except when
the regulations <nosen are in themselves unconstitutional, courts
should defer to il*c legislative selection of methods. Thus, even if a
windshield regulation would provide more effective protection for
public safety, the helmet requirement is still constitutional as long
as it tends in some degree to protect public safety. But while the
legislature need not choose the best means to an end, it is clear that
it cannot choose a method that violates the fundamental liberties
of an individual if the end can be achieved without infringement
of those liberties.*™ The Supreme Court stated this directly in

32. People v. llicliunrr, 51 Ml«c. 2d -106, 469, 282 N.Y.S.2d 707, BOO (1967):
Cyclist* generally k « i n (he right of the road where aionci and gravel are found
which could be prop < by the delicately balanced wheel* into (he head of the
cydiit or passenger, e distraction and loss of control.
Far more than with .in automobile or a truck the very nature of a mortorcyde
requires that a ridri I<able to control hi* vehicle at every second . ... [This]
means that the rid<’i must always wear the recommended clothing and equipment
for his protection ">Il as the nrotcction of others.
33. 158 N.W.2d at Vi.
34. McLean v. AiVichm», 211 U.S. 539, 547 (1909)1
The legislature bd"" 'imlIllar with local condition* is primarily the judge of the
necessity of such rn 'intents. The mere fact that the court may diner with the
legislature in its virus of public policy or 'hat judge* may hold views inconsistent
¥vith the propriety ("gislatiou in question affords no ground for judicial inter-
erence . . ..
See also Old Dearlmin histrib. Co. v. Seagram Distillers Corp., 299 U5. 183 (1936);
Standard Oil Co. v. City nf Marysville. 279 U.S. 582 (1929); St. Louis Southwestern Ry.
v. Hoard of Directors nf Miller Levee Dist. No. 2, 207 F. 338 (8th Cir. 1913).

35. This prindpic is mpported by the general rule, stated in People v. Armstrong,
73 Mich. 288, 41 NAV 275 (1889), that the state can impose restraints on the indi-
vidual only to that cm. »t which is required or necessary for the protection of public
health, safety, or writase, This seems to imply that if a statutory restriction is not
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Schneider v. State,** in which it invalidated an ordinance which
banned all distribution of handbills on public streets. Although the
ordinance's purpose—to keep the streets clean and neat—was legiti-
mate, it was insufficient to justify an abridgement of the individual's
' right of free speech. There were other reasonable methods available
to prevent littering which did not interfere with personal freedom—
for example, punishment of those who actually throw papers on the
streets. Similarly, in both Shelton v. Tucker*Tand Dean Milk Co.
v. City of Madison,** the Supreme Court held laws which limited
personal freedom unconstitutional because there were adequate non-
infringing means to achieve the same end.** Thus, it might be
argued that if the end which justifies the helmet requirement is the
protection of the public from cyclists careening out of control be-
cause of a blow on the head by a flying object, that requirement
should be invalid because a regulation on the manufacturer to install
a windshield would accomplish the same goal without any infringe-
ment of personal liberty.

This argument, however, raises several problems. Unlike the
rights that were restricted in Schneider and similar cases, the right
to wear what one wishes on a public street, allegedly infringed by
the helmet laws, is not a strong or well-established one.40 Further-
more, the effectiveness of the noninfringing alternative here is
uncertain—it is not clear that a windshield will do the same job as
necessary or cssendal—(hat is. if (here it another method to the lime end that does
not infringe on individual liberty—the restriction is invalid.

36. 308 U3. 147 (1939).

37. 304 U.S. 479 (1300).

SB. 340 U3. 349 (1950).

39. The Court in Shelton held unconstitutional an Arkansas statute requiring every
teacher, as a condition of employment, to file an annual affidavit listing every organisa-
tion to which he had belonged or regularly contributed within llse preceding five

years.
There can be no doubt of the right of a state to investigate the competency of
those whom it hires to teach in its schools .. .. [but] even though the govern-

mental purpose be legitimate and substantial, that purpose cannot be pursued
by means that broadly stifle fundamental personal liberties when the end can be
more narrowly achieved.

3G4 U.S. at 485, 488. In Dean Milk Company, an ordinance forbidding the sale of milk
in a city under a “pasteurired" label unless the milk had been pasteurised and bottled
at an approved plant within five miles of the city was declared unconstitutional. The
Court made it dear that "even in the exercise of its unquestioned power to protect
the health and safety of its people, [a municipality may not erect an economic barrier
against competition] if reasonable nondiscriminatory alternatives, adequate to con-
serve legitimate local interest, are available.” 390 U3. at 354.

40. The rights abridged in Schneider, Shelton, and Dean Milk Co. were the right
of free speech, the right of free association, and the guarantee of equal protection oi
the laws, respectively. All of these are liberties deeply rooted in the traditions of lhe
United States, guaranteed from the beginnings of its history, and upheld time and
time again by its courts. Although there are isolated cases in which courts have held
that an individual hat the right to choose hit own attire [People v. O’Gorman, 274
N.Y. 284, 8 N.Ewtd 862 (1037)], that right hat certainly been recognised much less
frequently.
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a helmet in protecting thx* cyclist’s head. Thus, it is difficult to sec
how the existence of an alternative and less restrictive method would
by itself in these circumstances render the helmet requirement
unconstitutional. The ultimate question then is not whether there
is an alternative noninfnuging method to the end. Rather, since the
opposing courts agree that some form of reasonablc-relationship test
is proper,4l the determinative question should be simply whether
flying objects do, in fact, constitute such a danger to helmctless
motorcyclists that those cyclists could adversely affect the safety of
the general public.

The evidence which has arisen in response to tis question is
Delphic. The New York. Rhode Island, and Massachusetts courts,
asserting that the danger is real, support their conclusion with such
general statements as “one hears or reads about instances where
cyclists have been hit with hard-shelled beetles or bees and have lost
control of their bikes, causing damage and injuries to others."4&
Accepting these statements, it might seem that the helmet regula-
tions can be justified by the protection they afford to the general
public even though their original purpose was the protection of
individual cyclists.4* But the courts which have claimed that the
danger of flying objects is genuine cite no cases or studies and offer
no specific evidence to support their conclusion.4 Moreover, the
legislatures which have enacted helmet statutes make no mention of
any studies or reports which show that flying objects present such a
danger to cyclists as to cause accidents. A New York legislative
memorandum did cite an extensive study showing that most motor-
cycle fatalities could have been avoided by wearing the proper
helmet,4* but neither the memorandum nor the study said anything

41. The court* do not dillcr in their determination ot the proper test to apply here,
but diiter rather in their view of the intent and eiTcct of the helmet statute. Whereat
the Michigan and Louisiana courts saw the law at alTccting only individual safety, the
New Yoik, Rhode Island, and Massachusetts courts saw a reasonable relationship
between it and the safety of others. Thus, all the courts agree that an individual is
master of his fate to long as his actions concern only himself, but disagree at to
whether the action of a cyclist in not wearing a helmet could directly aifcct the welfare
of others.

42. People v. Bielmeyer, 54 Misc. 2d 466, 469, 2A2 N.Y5.2d 797, 800 (1967). See also
note 32 supra; State ex rel. Colvin v. Lombardi, 241 A.2d, 625, 627 (R.l. 1968).

It is also interesting that in a telephone interview, the Ann Arbor, Michigan,
police stated that it it very likely that flying objects could cause a motorcyclist to lose
control of his machine. However, they were unable to cite specific statistics or to recall
any concrete instances in which a flying object had actually been the cause of a
motorcycle accident.

43. See note 45 infra.

44. This is, of course, not conclusive proof that such dangers do not exist. It may
indicate only that there have been no studies or reports on this subject; and, indeed,
exhaustive research has revealed no such studies.

45. See N.Y. Session Laws 2961 {McKinney 1966) (citing the results of that study):

The number of accidents involving motorcycles is increasing rapidly. In fact,

motorcycle accidents increased by 105% in 1965 as compared to 1964 .... Fatalities
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to SIC about protectiu; icoplc other e e« the cyclist himself. Indeed,
would although there i ibstantial evict' < that helmets have prevented
remcnt individual cycli* rom being injut in accidents,4* none could be
r there found to show * the use of hclme  >xd ever prevented the occur-
nee the rcncc of an ac< t, or even to show M.tt accidents had been caused
hip test by flying obje- itting a hclmctless i< <r in the head. It is an un-
whether satisfactory ra-  ion of the fundamenti issue merely to take judi-
Imctlcss

cial notice of « m t "one hears or reads about”4Twhen there is as yet
fcty of no evidence <' eipport that contention and when several courts have

disputed " iice of the "fact" which is bring judicially noticed.
tion is It is urn r< whether the state must conn* forward with any evi-
courts, dence of a  ewnable relationship between a police power regula-
ih such tion and th< mublic welfare in order to resist a challenge to the law’s
where constitution."i;y.* It may be that the challenger is required to prove
;ivc lost that there is in fact no reasonable relationship to public welfare.
hers.""42 Support for ;. « approach to the burdcn-of-proof problem raised in
vegula- these cases iiii.1:i be found in the presumption of constitutionality
gcneral that attaches n ill legislative enactments.48 In O’Gorman & Young,
:tion of Inc. v. Hart'r'nl Fire Insurance Co., the Supreme Court stated:
:hat the As undciiv'i'; questions of fact may conditio* the constitutionality
nd offer of legislation of this character, the presumption of constitutionality
ver, the must prev.'il in the absence of some factual foundation of record
ntion of for overtlu mving the statute . ... The action of the legislature . . .
it such a indicates tii.u such evils did exist [for which (hit statutory provision
rgislativc was an appropriate remedy].4®
st motor- increased by 63 0% and personal injury accidents by 100%. A summary of the
C proper Department tfa'istics indicates that 89.2% of the n.morcyde accidents result in
anything injury or dr.i'b .ind that almost all fatalities occtmiug as a result of such acci-
dents involvoi ii.'ad injuries. Most of these fatalities omId have been avoided, or
the severity "Mod, by the use of a proper helmet.
pply here, The helmet rt'|"<ii ment, continues the memorandum. " Unuld go far in protecting the
- Whereas drivers and pa’ ¢ on motorcycles.” 1d. (emphasis a-iiU-d).
safety. Use
ilatio.'thip 46. See not' & eind 45 supra.
ilividual is 47. See, e.p . 'i accompanying note 42 supra.
gvee as to 48. Davies V.  bouse Co. v. Bowles, 321 U.S. 144 fl "4); Toombs v. Citizens Bank,
ihe welfare 281 UJ5. 643 (I'""  Home Tel. & Tel. Co.v. City «" ' <* Angeles, 211 US. 205 (1908).
49. 282 US. ' 257-58 (1931). In Heart of A'j Motel, Inc. v. United States,
1), See also 379 U.S. 241 (e | 'ir.ti Katzcnbach v. McClttng. US. 294 (1964), the Court held
BA). that Title Il of *  Civil Rights Act of 1904 prcvr'i'o..; racial discrimination in public
Michigan, accomodations .valid exercise of congressional <under the commerce clause as
dist to lose long as Congre'  'la rational basis for finding that * "I eliscrimination by those cstab-
or to recall lishments affci intcrstate commerce. By analogy. * r->n be argued in the helmet
cause of a cases that, sine.' the legislature has passedthe law, ¢ determined that there is a
reasonable rclati""'liip betweenit and the public wclbne .rid that that determination
cannot be overtiuned in the absence of a showing by ""."." linant that no such reason-
exist. It may able relationship 'xists.
anti, indeed, However, the Heart of Atlanta and McClung r-u" ..ic inapposite here because
they dealtwith liic congressional power over eomnieio’ broad, enumerated power
that study): of Congress—r.u  her than with the police power. Mmn.v », jn those cases there were
y. In fact,

congressional lu.Dings about the effect of Use prohibit"' Ttivity upon interstate com-
. Fatalities merce: *'[T]hc .ccond of [the Act's] passage through c«i.h house,” says the Court in
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If the law is that th<  tc has no burden to ofTcr any evidence to

support its content)’ the Michigan court’s decision in Davids
would appear to be ¢ errect since the defendant did not disprove
that a reasonable rr nship existed between the regulation and
the public welfare/ swever, such an interpretation of the law
relating to the burd" i proof requires the challenger, in effect, to
offer evidence that is no evidence of a reasonable relation*
ship/1 How is one t* ve lack of evidence other than by merely
stating that fact an’- challenging the opposition to offer some
evidence to control it? To require the challenger to prove a
negative fact seems > asonable. It appears more sensible—at least
in cases where the ; cnger asserts in his pleadings that there is no
evidence to dent' ite a reasonable relationship between the
statute and the » welfare—to place the initial burden of going
forward with the ncc upon the state. Once the state has offered
any substantial m eice to support the statute,53 the burden would
immediately sh ihe challenger and it would be up to him to
disprove that c* rc. The meaning here of “substantial evidence"
is the one advai >y the Supreme Court as the standard for judi*
cial review of adi w6 rative action:

Evidence which <h.\tantial, that is, affording a substantial basis of

fact from which * eact in issue can be reasonably inferred .... It
must be enough " >stify, if the trial were to a jury, a refusal to
direct a verdict » the conclusion sought to be drawn from it is

one of fact for the ei»y/*

Heart of Atlanta, "is )'. = with evidence of the burdens that discrimination by race
or color places upon ==+ jm ate commerce.”™ 379 U.S. at 252. See also Katzenbach v.
McClung, supra, at 30i < !I»ir the evidence presented at the hearings fully indicated
the nature and cifect 11 1 " burden on commerce which Congress meant to alleviate/
But in the helmet tI'"" ' ¢» there is no evidence that the legislatures ever gave any
thought to the effect «’» « statutes on the safety of others. Indeed, there is evidence
to the contrary; see n<'™*  >supra.

50. The Michigan < t's opinion is devoid of any reference to evidence which

tended tc> demonstrate 'meilly and conclusively that helmets did not prevent acci-
dents or that flying oh; 'sid not cause them.

51. Statistics are »sls  * sompilcd on events that do not happen or accidents that
do not occur. It would I'<r easier for the state to offer evidence that such accidents
caused by flying object> in fact, occur.

52. To allow the to meet its burden of going forward with ilo* evidence by
offering merely a v '1 of evidence to support a reasonable relatinn’hip does not
solve the problem. «’I'tmplc, the state could present one isolated hu'dent in which
a flying object strixhv m helmetless cyclist had cauied an accident, and challenger
would still have "“'den of proving that that incident was the <,y one of its

kind. Thus, rcquiti" . the state to oiler some substantial evidence would vpear to be a
better proposal.

53. NLRB v. ™iiubian Enameling and Stamping Co., 306 U*- *2 300 (1939).
According to thr <t in Universal Camera Corp. v. NLRB, 340 I'-V 174 (1951), this
definition continue as the authoritative guide to the meaning "l "substantial evi*
dence."

Under the nd emeettiti evidence test, a statute cannot be s'd'-n down unleu the
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This proposal is generally consistent with the presumption of con*
stitutionality since the ultimate burden of proof will usually remain
upon the challenger. Under the proposal suggested in this Note,
which would put the initial burden of going forward with the evi-
dence upon the state, the Michigan court would appear to have
decided correctly since the state failed to offer any evidence to
support a reasonable relationship between the helmet statute and
the public welfare.®4

court hat a firm conviction that it ii unreasonable. Thus, such a test would result in
upholding more state regulations than i( the state judged the statutes on a "dearly
erroneous" basis. The Supreme Court hat stated that "a finding [or a statute] is 'dearly
erroneous* when, although there is evidence to support it, the reviewing court on the
entire evidence is left with the definite and firm conviction that a mistake has been
committed." United States v. United States Gypsum Co., SS3 U.S. 364, 395 (1948) (em-
phasis added). A firm-convietion-of-mistake test is closer to a substitution of judicial
for legislative judgment than is a firin-conviction-of-unreasonableness test, which is
necessary to upset a finding or a statute under the substantial-evidcncc lest; conse-
quently it is more difficult to invalidate a statute under the substantial-evidence lest
than under the dcarly-erroncous test. When applied to helmet laws which are chal-
lenged as unreasonable, the proposal suggested in the text would require the state to
come forward with enough evidence to meet the substantial-evidence test and thus to
ovcrcon.j the contention of unreasonableness. But as long as the statute is not un-
reasonable, that is, as long as there is enough evidence in its favor to justify a refusal
to "direct a verdict" against it, then the challenger still has the burden of going
forward even if the claim of a reasonable relationship is seen by the court as "clearly
eerroneous.”

54. None of the courts which have dealt with the issue has gone to the basic
factual and evidentiary question regarding the actual existence of a reasonable rela-
tionship or to the even more fundamental question concerning who has the initial
burden of ofTcring evidence. Instead, the courts have become involved in a balancing
process between the interests of the individual and those of the state. To the courts
striking down the helmet laws, the state’s interest is too remote to be given weight.
To the courts upholding the laws, however, the individual cyclist's interest is small,
for wearing a helmet would hardly seem to be an oppressive burden, while the interest
of the state in public highways and highway safety is great enough to justify regula-
tion of even the mast attenuated threat. People v. Bielmcyer, 54 Misc. 2(1 4GG, 4G8-G9,
282 N.Y.S.2d 797, 800 (19G7) (“It has long been recognized that the power to regulate
and control the use of public roads and highways is primarily the exclusive preroga-
tive of the states."). Furthermore the right to wear what one wishes on a public street
may not be considered fundamental enough to be protected by the fourteenth amend-
ment even under the substantive-rights interpretation of the due process clause. See
notes 23 and 40 supra. Thus, because helmet laws are merely a minor abridgement of
individual liberty and because the right on which they impinge has not been definitely
recognized as a fundamental one, these courts have been willing to grope to find a
relationship between the regulations in question and the public welfare. Despite
Benjamin Franklin's admonitions against those who would put safety over freedom,
these courts seem willing to resolve all doubts In favor of the state without demanding
any concrete evidence that unhelmeted cyclists are likely to harm others or even
considering the burden of proof question at the crux of this entire controversy.

Yet the argument for constitutionality, if convincing at all, would appear to be
persuasive only in regard to the operator of the cycle. The relationship between the
requirement that a passenger on a cycle wear a helmet and the safety of others ap-
pears to be more attenuated. That requirement is supported in the case authority
only by a statement in Bielmeyer that "passengers are just as susceptible to injuries as
operators and a head injury to a passenger could sufficiently distract a driver to create
a danger to other users of the highway,"” 54 Misc. 2d at 469-70, 282 N.Y~2d at 801.
While such an event is conceivable, to view it as likely requires great imagination,
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The effTecc* ¢ <he helmet decisions on the law in general may be

substantial. 1- > one hand, if a helmet statute is held constitu-
tional, inroad uld be made upon personal liberty; the legislature
might rely on nilar strained and unproved relationships to the
general welfa<<* >uorder to justify regulations impinging upon other
areas of indi edual conduct.®1 On the other hand, to hold such a
statute un<<> -i;tutional may require the judiciary to interfere un-
reasonably 'v ® the legislature's conception of public welfare. In
light of the-." considerations, courts dealing with challenges to such
regul. tions m the future should pay closer attention to the difficult
factual (;>ir<iions underlying the reasonable relationship test; they
must also attempt to answer the basic questions surrounding the
burden of proof and the burden of going forward with the evidence
in these eases.
{ 483.482 ( R.I. Gen. Laws Ann. J 31-23-39 (Supp. 1%6). In the case of such a
lobulation I as in (lie helmet situation, the burden of installation is on the indi-
vidual o« m> and he himself is regulated for his own protection. Thus, Michigan
courts wouoi probably not uphold such a law, for the requirement that the individual
have belts << his car bears less relation to public welfare than a requirement of wear-
ing them, ."ui much less relation than a helmet requirement. This is analogous to the
present Mi-1-:.tn law that helmets be carried on cycles—a law which cannot be recon-
ciled with iii*1 Davids decision, unless by the argument that the owner is thereby
making »e ¢ holts available to anyone who should drive or ride in his car and is thus
protecting, |«"|»le other than himself.

The frhi i < standards issued by the Secretary of Commerce are different, for under
them the louden is on the manufacturer, not the owner, to install safty belts. National

Trailic am. Motor Vehicle Act of 1966, IS UJS.C. ({ 1391-425 (Supp. Il, 1967), and
Initial Fe<l Motor Vehicle Safety Standards, 23 Fed. Reg. 2408, tit. 23, ch. Il, part 255
(1967).

Congir** has declared the scope of the federal standards. See National Traffic and
Motor Vrhhh- Act of 1966, 15 U.S.C. j 1391(1) (Supp. Il 1967):
Motor t'hitlc safety means the performance of motor vehicles or motor vehicle
equipment in such a manner that the public is protected against unreasonable
risk of i'lents or injuries occurring as a result of the design, construction or per-
forms!)™ "f motor vehicles.
The stand.'tiU, therefore, regulate the manufacturer in order to protect the public
from unm " *sy risks, and they do not directly restrict the individual owner's freedom.
Thus, thi' I " <al scat belt standard would seem to meet no constitutional difficulties.
Some e »m» that a duty of due care to wear the belts can be derived from the

federal lu Il regulations. The argument runs that statutes requiring mere installa-
tion of ®  hclu impliedly require their use, and that any ruling to the contrary
undcrmi™ ' .my possible value inhering in legislation. There is a notable absence ot

legislative ui'diry supporting this contention. See Note, Seal. Beit Legislation and
Judicial J’'wHnn, 42 St. Johns L. Rev. 371 (1968). As to the argument that the
regulations > meaningless unless construed to require use, an equally likely construc-
tion is thM ihey arc designed to encourage use. In this connection, see Note, Seat
Belt Neglifi" a in Automobile Accidents, 1967 Wts. L. Rev. 288 (1967).

61. See text accompanying note 81 supra.
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April 25, 1969

Hon. Barry W. Jackson, Chairman
House Judiciary Committee
Capitol Building

Juneau, Alaska

Dear Chairman Jackson:

Senate Bill No. 3 providing for the peremptory
disqualification of district judges probably needs to be
amended in at least two respects.

District judges also conduct sessions of municipal
court in the main cities of Alaska. AS 22.20.022 should be
amended to make i1t plain that there could be no challenge of
a district judge while conducting a session of municipal
court. Otherwise thcs procedure would be entirely unworkable.

© of the statute should be amended to require
that the challenge of a district judge be made almost
immediately after the matter has become a case. The five
day period would completely stall the machinery in the
district courts with respect to the minor criminal actions
where a complaint is filed one dgjr and often times tried the
next day. All such cases, "of course, should not be auto-
matically stalled for five days in order to allow for a
challenge. In that type case the challenge should be filed
immediately after the defendant has notice that an action
is pending In areas such as Ketchikan, Sitka and Nome where



Hon. Barry W. Jackson, Chairman
April 25, 1969
Page 2

there i1s oni one judge to try the case and it would hare
tee be known fc.iich judge the case would come before. In
other areas such as Juneau, Failrbanks and Anchorage the
challenge would have to be filed immediately after the

case had been assigned to a judge without the five day
provision.

Sincerely yours

Buell A. Nesbett
Chief Justice
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April 25, 1969

Hon. Barry W. Jackson, Chairman
House Judiciary Committee
Capitol Building

Juneau, Alaska

Dear Chairman Jackson:

Senate Bill No. 3 providing for the peremptory
disqualification of district judges 1is now iIn your committee.

Pursuant to our discussion of this morning, please
be advised that it is my opinion that if this bill iIs enacted
into law any additional expense to the Alaska Court System
can be absorbed within the framework of the court system®s
budget as approved by the House Finance Committee. This 1is
based on the assumption that there will not be a wholesale
abuse of the peremptory challenge provision, and the occasional
challenge in areas such as Nome and Ketchikan can be taken
care of by the resident superior court judge.

Sincerely yours

Chief Justice
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STANLEY H. REITMAN

Attorney at Law
708 FOURTH AVENUE

Anchorage, Alaska bssoi

FHONE 272-2409

February 3, 1969

The Honorable Barry Jackson
Chairman, House Judiciary Committee
House Chambers

Juneau, Alaska

Dear Barry:

Re: Alaska Professional Corporation Act
A _.S. 10.45

On January 6, 1969 |1 drafted a letter to the Legislative
Council with copies to various interested persons. From the
newspapers | see that one or more bills pertinent to the
Alaska Professional Corporation Act have been introduced in
this session. However, none of such bills have reached my desk
as yet.

The enclosed xerox copy outlines some of the problems
practitioners rre having or will have regarding this Act, and
I respectfully request you review the suggested statutory changes
attached to my letter. I hope the Legislative Council has seen
fit to incorporate some or all of my suggestions in the bill or
bills sponsored by the Council.

Thank you for any courtesy extended to me and to all of
those Alaskan professionals who are vitally interested in the
effectiveness of the Alaskan Professional Corporation Act.

Very truly yours,
€yl -
Stanley H. Reitman
SHR/mm

Enclosure



COMMENTARY AND SUGGESTED STATUTORY CHANGES

(1) Centralization of Management

Statute might emphasize the centralization of management
concept by adding this language to AS 10.45.070;

"Management of a professional corpora!®on shall be
vested in the Board of Directors which shall have the
continuing exclusive authority to make the management
decisions necessary to the conduct of the profession
for which the professional corporation is formed. The
officers of the corporation, who shall be elected by
the Board of Directors, shall have such power and
authority to represent the Board as the Board may from
time to time expressly or impliedly grant to such officers.
A shareholder shall not have any power to bind the corpora-
tion within the scope of the corporation®s activities
merely by virtue of his being a shareholder.

(2) Transferability of bharcs

Existing AS 10.45.080 requires t.ie prospective sale or
transfer of shares be approved by a majority of the other share-
holders. Why make the rule mandatory - let the shareholders
concensually impose such restrictions 1if they desire. By doing
so we eliminate an unnecessary statutory impediment to 'free

transferability™. In all cases the professional shareholders
should prudently provide for this possibility ir. their buy-
sell agreement. I therefore would amend this section to read:

"Transfer of Shares .

"A shareholder of a professional corporation may
or transfer his shares in such professional corporation
only to another individual duly licensed to render the same
professional service as thau for which the professional
corporation was formed. Thv. articles of i1ncorporation
may provide specifically for restraints on the alienation
of shares and may requirethe purchase, redemptionor ro-
tironicrt of shares by the professional corporation at a
price and iIn a manner sot out iIn the articles. The
articles may, alternatively or in addition, authorize
the corporation®s Board of Directors or its shareholders
to adopt by-laws restraining the alienation of shares
ana ﬁroviding for their purchase, redemption or retirement
by the corporation.”

(8 Corporate Name

Almost all professional corporation or association str-rates

acted by other jurisdictionsrequire the professional organiza-
tion toemploy an identifying word or words in its name to
indicate it i.. operating under a corporate or association i. =
mat. Moreover, it is my personal belief, unsupported by anything
other than instinct, that i1t will be far easier to confront the
IRS 1f the corporate name indicates business iIs being conducted
in the corporate name. Accordingly, it is vital to strike tne
last sentence of AS 10.45.120:

"It i1s permissible ion the corporation to render profession-
al services and to exercise 1Its authorized powers under



the corporate name without the word ’Corporation™ or
Incorporated” or their abbreviations, or the words,
"a professional corporation® included in the name.”

(4) Liability.

The existing liability sections 140, 150, 160 and 170
evidence an undue sensitivity to any suggestion or attempt to
evade personal liability to clients and other third parties.
Particularly bad, and not found in any other state statute, Iis
section 170, which makes shareholders responsible for all
corporate debts (including non-professional). This must be
eliminated. The specific provision imposing joint and several
liability for professional services |1 presume is intended to
build in the partnership concept that a partner is jointly and
severally liable for tho torts of his partner. At the minimum,
AS 10.45.170 must be eliminated. Suggested substitutional
language lor sections 140, 150, 160 and 170, adapted from the
Georgia Professional Association Act, might prudently read:

"This Act docs not modify any law applicable to the
relationship between a person furnishing professional
service and a person receiving such service, including
liability arising out of such professional service, and
including the confidential relationship between the per-
son rendering the professional service and the person
receiving such professional service, if any, and all
confidential relationships previously enjoyed under the
laws of this State or hereinafter enacted shall remain
inviolate. Subject to the foregoing provisions of
this Section, the shareholders of any professional
corporation organized pursuant to the provisions of this
Act shall not be individually liable for the debts of,
or claims against, the professional corporation unless
such shareholder has personally participated in the
transaction for which the debt or claim is made or out of
which 1t arises."

(6) Continuity of Life.

Akin to my comments on centralization of management under
(1) abovo, a positive legislative expression regarding continu-
ity of life will be useful. Accordingly, this new added
language is suggested:

"Unless the Articles of Incorporation expressly
provide otherwise, a professional corporation shall
continue as a separate entity independent of its
shareholders, for all purposes for such period of
time as provided in the Articles, or until dissolved
by a vote of two-thirds of the members, and shall
continue notwithstanding the death, insanity,
incompetency, conviction for felony, resignation,
withdrawal, transfer of ownership of shares, retire-
ment, or expulsion of any one or more of the share-
holders, the transfer of shares to any new shareholder
or shareholders, or the happening of any other event,
which under the law of this State and under like
circumstances, would work a dissolution of a partner-
ship, 1t being the aim and iIntention of this Section
that such professional corporation shall have continuity
of life i1ndependent of the life or status of its
shareholders. No shareholder of a professional corpora-
tion shall have the power to dissolve the corporation
by his independent act of any kind."



(6) Disposal of Shares of Deceased Shareholder.

A problem may arise upon the death of sole owner of
a professional corporation. The legatees or distributees more
than likely will not be licensed to engage in the profession
for which the corporation was formed. Additionally, disposi-
tion or transfer to a licensed person or persons may neither
be feasible nor attainable. To prevent any undue loss because
of a forced liquidation (keep in mind, the corporation may have
significant holdings of real estate, equipment and other pass-
ive investments), an alternative should be given the family
to switch over to a business corporation and in the process
keep the corporate entity going. Accordingly, the following
language might be added at the end of AS 10.45.220:

"If there is only one shareholder and the
shares held by such deceased shareholder are not
disposed of within six months after death, the
legal representative, legatees or distributees of such
deceased shareholder shall either (@) liquidate the
professional corporation, or (b) amend 1its articles
of incorporation so that the professional corporation
may continue 1In existence as a business corporation
under the Alaska Business Corporation Act.”



Alaska Court Systs

TO: ¥“ Chief Justice Buell A. Nesbett

date : May 28, 1968

fromj Harold J/ Butcherf Judge subject: Proposed Rule Changes

Dr. Rehbock—zind I discussed rule changes affecting child-
ren"s cases iIn the Superior Court yesterday afternoon and 1 think
considerable progress was made in the several rules we discussed -
in detail with the hope that other rule changes may also be made
after | furnish him with a memorandum on other rules which 1 feel
should be changed for more orderly procedure and easier handling
of children®s matters. Nevertheless, 1 would like to propose a
fundamental change in Rule 12 and the change contemplated will re-
guire major consideration on your part as to whether the change
contemplated can, in fact, be accomplished by rule. This-memoranda
iIs Interided to open the door to the subject and I will hope for a
conference with you at an early date to discuss the matter further.

Section 47.10.080 reads as follows:

(a) The court, at the conclusion of the hearing,
shall find and enter a judgment that the minor 1is
or is not a delinquent or dependent minor.

(b) If the Court finds the child a delinquent he
must (1) order the child committed to the Department
of Health and Welfare for an indeterminate period of
time * * * or (2) order the child placed on probation
a a a .

(c) If the court finds that the minor is dependent,
it shall (1) order the minor committed to the depart-
ment for an indeterminate period of time not to exceed
the date the minor becomes 21 years of age; (2) order
the minor released to his parents, guardian, or some
other suitable person; 1f the court releases the
minor, 1t shall direct the. department to supervise

the care and treatment given to the minor; the depart-
ment"s supervision may not extend past the date the
minor becomes 21 years of age; or * * (Emphasis
added)

I call jour attention to the 1967 report of the President"s
Commission on Law Enforcement and the Administration of Justice as
quoted i1n an article entitled "Children®"s Court-Gateway or Last Re-
sort”, published in Case and Comment for November-December, 1907,

Vol. 72, Issue No. 6.
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"The formal Juvenile Court system and its pro-
nouncement of delinquency should be used only
as a last resort.”

The article from which the above quotation was made goes
on to say:

| "Delinquency invented as a soft substitute for the
word “crime®” is now a cruel term ltself."”

As 1 read Section ~7.10.080 the court must, at the conclusion
of the adjudicative hearing declare the child either a delinquent
or a dependent and has no other choice unless theJcecision itself is
postponed. In many_j>ther _states. among which is Colorado, the Leg-
islature has provided an additional category covering children in
trouble representing a status in which custody can be taken oT~IT
Vjhi*3i5land_tgfafinen.t administered and 1 quote"from the Colorado Child-
ren"s Code as follows: 7

"(17) (@) () r"Delinquent child® means any child
ten years of age or older who, regardless of where
the violation occurred, has violated:

(i1) " Any federal or state law, * * *
(i11) Any municipal ordinance, * * *

(18) (@) ""Child 1in r.ecd of supervision®™ means any
child:

(b) Who is an habitual truant from school;

(¢) Who has run away from home or 1is otherwise
beyond the control of his parent, guardian, or other
legal custodian; or

(d) Whose behavior or condition is such as to
endanger his own or others® welfare." (Emphasis
added)

Tho Colorado Code goes on to define dependent children but
we are not concerned with that definition at this time.

Thus, i1t will be seen that Colorado, by statute, has devised
a means of .ajrgldingth”™_aPplication of the harsher term of "delinquency™
In all those casesr~-€Xcept where there has been a specific violation
of law. In the category of a "child in need of supervision" the cust-
ody of the child is procured without declaring him a delinquent. The
common identification of this second category in Colorado and other
places whore the same catagory Is in use is CHINS (Children in need of
supervision).1l In Hawaii, Illinois and other states where a similar
category exists persons (persons in need of supervision) are referred

to as PINS.
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In the most recent issue of the Family Law Quarterly in
an article on the Gault decision by Norman Doresen and Daniel
A. Rezneck, the attorneys for Gault before the Supreme Court, the
following comment appears.

"This aspect of juvenile court law (avoidance of the
declaration of delinquent) 1is in flux, however. There
eis discernible a legislative trend to treat “truants*"
H.ncorrlgibles® differently from those juveniles who
commit law violations.: to adjudicate the former as
epersons In need of ..supervisionl (Known"as rPINS"r)
and to reserve the label “delinquency/ for the latter.
. Ah effort is madeTEereby to eliminate the stigma of"
e a delinquency adjudication from tnese juveTriies—=

Removal of both the stigr.a of delinquency and the

threat of commitment might well justify a difference

in procedural treatment between F"PINS" ana juveniles
accused of law violations. It cannot be assumed that
mthe application of particular procedural rights 1in
juvenile courts by the Supreme Court in cases involv-
ing alleged law violations which are adult crimes will
necessarily carry over in all respects to all categor-
ies of juveniles over whom the juvenile court exercises
Jurisidion. As we shall discuss below, Gault need not
be interpreted as imposing procedural inflexibility on
differing categories of juvenile court adjudication,
any more than it does on the pre-judicial and disposition-
al phases of the process.”

It should be remembered at this stage the Gault decision
iIs applicable according to 1ts sweep in cases where a child has
committed an act which, 1If committed by an adult, would be a
crime and Gault may not necessarily be applicable in delinquency
cases where the act of the child would not be a crime if committed

by an adult.

It 1s my opinion that regardless of the strictness of the
Alaska Statute in its requirements for an adjudication of either
delinquency or dependency and particularly in view of the fact
that the Supreme Court has the power to make rules which have
the force and effect of law, that we could, by rule, establish
the separate catagory of "Children in Need of Supervision”

(CHINS) or Persons in Need of Supervision (PINS) and it Js-jr.y
further opinion that in this catagory about 75% of the misconduct
of children in this area, at least, would probably fall. Subse-
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guently, and at the next session of the Legislature, we can

urge the Legislature—-t-Q-adoot this middle ground in declarations
involving cikldren. Meanwhile, with a tool such~as a change 1in
Rule 12 might provide, much good could be accomplished in the
handling of children before the court.

My object, therefore, is to induce the Supreme Court to
make the rule change at once anticipating that® the Legislature
could be i1nduced to change the statute at the next session provid-
ing, of course, you agree with me on this subject.

I should very much like to discuss the matter with you
personally at your first opportunity and to further urge upon you
then that we incorporate in Rule 12 which at the present time re-
gquires either a declaration of delinquency or dependency in the
event the allegations of the petition are proved, the additional
provisions referred to above.
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TO: r

FROM:

v

MEMORANDUM State of Alaska

Honorable Irwin L. Metcalf t 1 op - 1 r - X
House of Representatives

Alaska State Legislature i
DATE : April 13, 1970 XM

subject: CS for SB 79
Thomas J. Moor!
Commissioner '
Department of Labor

With respect to Committee Substitute for Senate Bill No. /9,
relating to oil and gas lease provisions requiring reports
of labor conditions, the Department regards tMs ay a
d&siE&kle piece of lealslatxlon®

Part of the regulations which the Department contemplates
Issuing under this bill 1s -re-sXd&ncv of an employ**”®, based
on one year*s resldence”™Ln the State, it would give us the
opportunity to revlew-the. hieing practices nf Individual
companies and, wnere they were not .responsive to resident
hiring, call the matter, to -tHHHIlaEteT~M-on.
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MEMORANDUM State of Alaska
TO: *
1 The Honorable Barry W. Jackson

Chairman, House Judiciary Committee

Alaska State Legislature

Juneau# Alaska DATE April 14, 1969
from: D# Stevenson subject: c¢s TFor Senate Bill No. 85,

Chief, Excise Tax Section amended, An Act relating to

Department of Revenue the compilation of jury lists.

Alaska Office Building
Juneau, Alaska

Attached is a copy of a memorandum addressed to
Mr. George A. Morrison, Commissioner of Revenue from Charles
Pyles, Supervisor of Audit of the Department of Revenue con-
cerning Administrative problems encountered by the Department
of Revenue in complying with the provisions of CS for Senate
Bill No. 85, amended, concerning certain lists to be prepared
by the "Department of Revenue.

If you have any questions on the material contained
in the attached memorandum, please feel free to call Mr. Charles
Pyles, Department of Revenue at 6-5354.

RDS/se

Attachment 1

ccs Charles Pyles
Supervisor of Audit
Department of Revenue
Alaska Office Building



MEMORANDUM State of Alaska

TO: rC. A. Morrison
Commissioner oi: Revenue

date <« April 11, 1969

from: Charles Pyles suJecT: CS for SB #85
Supervisor of Audit "An Act relating to the compila
tion of Jury Lists”

Adninistrativc Problems:

Tho list of persons, to bo prcparod by the Department of
Revenue, who either purchased a resident hunting or fishing license
should be corrected to read prepared by tho Department of Fish and
Game"™. Tho Department of Revenue 1is responsible solely for the
accounting for monios received from tho sale of licenses; tho copies
of licenses arc processed and filed by tho Department of Fish and
Game. Mr. Fred Waistad of tho Fish and "Game Protection Division
advises that his department hopefully has 92% oi* tho previous year"s
hunting and fishing license copies filed and available for this use
by Fobruary 15 of the current year.

The list of individuals who have filed income tax returns for
the previous year which result in a rofund can bo provided by the
Department of Revenue, from information compiled by Data Processing
division. Vo must point out, however, that tho income tax roturna
for tho previous yoar are not duo until April 15 of the current
year. Tho incomplete list, consisting of 30% of the individuals
who havo previous year income tax returns could be provided by tho
Department of Revenue on approximately August 15 of the current

yoar.

The remaining 20$ of the prior yoar income tax filings would
not bo available for a listing until near December 31* This is due
to fiscal year filings, extensions of timo in which to file, etc.

Wo wish also to point out that there is a group of Alaska resi-
dents who may legally qualify for jury duty but whoso income is
insufficient to require an income tax filing.

v Ui 473jL
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POUCH V STATE CAPITOL

TGfIi H \] d O M I F M JUNEAU, ALASKA 99801
LEGISLATIVE AFFAIRS AGENCY

April 30, 1970

MEMORANDUM

TO : Representative Barry W Jackson

FROM . Arthur H. Peterson, Revisor of Statutes
SUBJECT: HCS CSSB 93

Your HCS for CSSB 93 (ombudsman) is attached. The main

changes are on pages 1 and 2. The way the last part
of the "Term of Office"” section now reads, a subsequent

appointee will serve a minimum of two years and a maxi-
mum of five years before he will be up for approval or
rejection. (If his minimum were set at three years

his maximum would be six years before being up for his
first approval or rejection.) That five years may seem
a bit long, but the provision incorporates the two

elements the committee wanted — a two-year minimum
and a non-guberriatorial election. In addition, on
page 6, line 2b of CSSB 93 | changed "shall not" to
read "may not", and on page 7, line Ib | deleted
"of 1970".

AHP: HG

Enclosure



MEMORANDUM State of Alaska

from:

Representative Earl D. Hillstrand date:  March 24, 1970
Chairman, House State Affairs
Alaska State Legislature file no:  00-3077

SUBJECT: S. B. 98 am

Robert L. Beardsley
Commissioner
IDepartment of Highways

_Juneau

Pursuant to your request we suggest the following amendments to the
referenced bill.

Page 2, Line 21
Add or activities conducted thereon;

Page 2, Line 22 and Line 23 -.
Strike out completely and substitute the following:

(@ Signs, displays, and devises in all zoned and unzoned, commercial
and industrial areas. The Department will regulate the size, spacing, and
lighting of signs within these areas that are not covered by (I and [2) of
this"Section. »

Add
*Sec. 6. A.S. 19.25.100 is repealed.

The above amendments and additions will define the limitations on advertising
signs and bring us into conformity with Public Law 89-285, the Highway
Beautification Act of 1965. Section 19.25.100 should be repealed because the
Federal Highway Administration will not allow this type of sign along the
Federal-aid Highway system. We have installed signs along the system indicating
the availability of services of the various roadhouses, lodges, etc. These
signs were approved by the Federal Highway Administration.

Department control and regulations within the zoned and unzoned commercial

and industrial areas only applies to those signs, displays or devises that

do not advertise the sale or lease of the property on which they are (located
or activities conducted thereon. The regulations are aimed at the large
commercial billboard type structures which fortunately have not been introduced
into Alaska for the most part.

Junkyard Control
Page 3, Line 1
Change “"."rall to "may'.

Our reason for requesting this change is two-fold. Number one, the Federal
government has not appropriated a significant amount of funds for either
control of outdoor advertising or junkyards. As an example the existing
appropriation is $1000 for advertising control and $831 for junkyard control.
IT the removal is mandatory, we would be forced into spending unauthorized
State funds.



Representative Earl D. Hillstrand -2 March 24, 1970

Second, we are of the opinion that it would be in the best interest of the
State to expand the junkyard control legislation to also include the secondary
highway system and suggest that Chapter 27, Title 19, be amended to acconplish
this. Sections requiring amendment would be as follows: Section 19.27.020,
Section 19.27.030 and Section 19.27.110.

Hie addition of the secondary highway system in the legislation would require
an inventory of existing signs and junkyards along the secondary system and
the future expenditures of State funds for their control. However, we believe
the program would be well worthwhile.
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As further backup to Senate Bill #98 the State of Alaska has re-

quested,

in the Engineering and Construction Budget, State funds

to match the Highway Beautification Program Act of 1965 as follows;

Funds
Year Program Total Federal State
1967 Apportionment-Control Outdoor
Advertising (Est.) $ 102,480 $ 72,360 $ 30,120
1967 ft Control Junkyards (Est.) 42,000 30,000 12,000
1967 rf Landscape § Scenic
Design (Est.) 1,299,743 1,207,743 92,000
1968 o Beautification Prog.(Est.)1,487,500 1,550,000 137,500
1969 It i " " 1,487,500 1,550,000 137,500
1970 “ t " " 1,955,252 1,800,000 153,252
1971 f i " " 1,983,252 1,300,000 185,252
Total Funds Appropriated bv State
of Alaska for Beautification 88,385,727 $7,610,105 $ 775,624
Federal funds apportioned to the State of Alaska are as follows:
Total Federal Expended
1966 Apportionment i
Outdoor Advertising $ 36,180 $ 56,180 5 7,500
Junkyard 15,000 15,000
1967 Apportionment
Outdoor Advertising $180,899 $180,899
Junkyard 75,000 75,000
1970 Apportionment
Outdoor Advertising $ 1,000 $ 1,000 $
Junkyard 1,662 1,662 Reduced 50f

The 1966 and 1967 apportionments were not expedited because Stat.
1968 (Chapter 235 SLA 1968).

legislation was not passed until

on. ,li.ng
lor il

practical purposes the Beautification Program is non-existent at the

present time.

State matching funds are available.

The writer

approach the administration requesting approval to spend 1001 State
funds to institute the outdoor advertising and junkyard program an;il

Federal funds are avilablc.

RLB/iAJ/mth



Public Law 89-285
89th Congress, S. 2084*
October 22, 1965

Hn SCct

To prorldo for scenic development nnd rond IteauUdcatlon of the Federal-ald
highway systems.

Be it enacted b'X the Senate and Home of licpreeentativc* of the
United Statee of America in Congrest attcmbled,

TITLE |

Sec. 101. Section 131 of title 23, United States Code, is revised to
lend os follows:

*1131. Control of outdoor advertising

“(a) Tho Congress herebv finds and declares flint fhc erection nnd
mnintcnnnco of outdoor advertising signs, displays, and devices in
nrens ndjncent to tho Inlcrsinto System nnd tho primary system should
bo controlled in order to protect, tho public investment in such high*
ways, to promote tho safety nnd recreational vnluo of public trnvcl,
and to preserve nntur.nl lienufy.

"(b) Fcdcrnl-nid highway funds apportioned on or after Jnnunry 1,
10G8, jo any .Stnto which tho Secretary determines has not. inndo
provision for ofTcclivo control of tho erection nnd mnintennnre nlong
tho Intcrstnto System nnd tho primnry system of outdoor advertising
signs, displays, nnd devices which aro within six hundred nnd sixty
_ffot. of-1lm nnnmst.ydgc of tlio right-of-way nnd visible irom the mnm
trnveled way ot the system,sunn no nxlurcfl bv nmounts count to 10 per
centum of Ilie amounts which would otherwise bo apportioned to such
Stato under section 104 of this title, until such time nssuch Stnto shnll
provide for such effective control. Any amount, which is withheld
from apportionment to nny Stnto hereunder shnll >0 renpportioned to
tho other States. Whenever ho determines il to ho in tho public
eittrest, tho Secretary may suspend, for such periods ns ho deems
necessary, the application of this subsection to a Stnto.

"(c) Effective control menns Hint nfler Jnnunry 1,1908, such signs,
displays, nnd devices shnll, pursunnt to this section, ho limited to
(1) directional nnd other oflicinl signs nnd notices, which signs nnd
notices shall include, but not bo limited to, signs nnd notices pertaining
to nnturnl wonders, scenic nnd historicnl nttractions, which nre required
or authorized bv law, which shnll con form to nnlionnl stnndnrds hereby
authorized to ho promulgated by tho Secretary hereunder, which
stnndnrds shnll contnin provisions concerning tho lighting, size, num*
bor, nnd spacing of signs, nnd such other requirements ns mny Iw
appropriate to imiilcmonl this section, (2) signs, displays, and devices
advertising tho snlo or lease of property upon which they nro locnted,
nnd (3) signs, displays, nnd devices advertising Activities conducted
on tho property on which they nro located.

“(d) In order to pminoto the rensonnblo, orderly nnd effective dis-
play of outdoor advertising while remaining consistent with tiie pur-
poses of this soction, signs, displays, and dovicos whooo size, lighting
nnd spacing, consistent, with customary use iR to lie determined hy
agreement between the severnl Staten nnd tho Secretnrv, may ho
erected and maintained within six hundred nnd sixty icet of the
nearest odgo of the right-of-way within nrens ndjncent to tho Inter-
stnto and primary systems which aro zoned industrial or commercial
under authority of State Inw. or in unzoned oommcrrinl or industrial
nrcaa ns mny be determined by agreement between the severnl States
nnd tho Secretary. The States shall have full authority under their
own coning laws to cono areas for commercial nr industrial purponcs,
and the actions of the States in this regard will lie accepted for tho

79 5TAT. 10gB

Wchway Beau-
tification Aot
Of 1965,

12 Stat. 9(M..

Stat. 869,
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pnr[>0sos of this Act. Nothing in this sulhpclion shnll npply to signs,
displays, nnd devices referred to in clauses (2) nnd (3) of subsection
(c) of this section.

“(0) Any sign, display™ or device lawfully in existence, nhmg tho
Interstate System or the Vedcrul-nid primary system on Septemlier 1,
1005, which does not conform In this section shall not lie required to ho
removed until July 1, 1070. Any other sign, display, or device law-
fully erected which does not. conform to this section shall not. lie
required to he removed until tho end of the fifth year after it becomes
nonconforming.

"(f) Tho Secrotary shall, in eonsultntion with tho States, provido .
witnin the rights-of-wny for areas at appropriate distances from injer-
changcs on the Intorstnio System, on which signs, displays, and devices
siring specific information in tho interest of the traveling public may
be erected and maintained. Such signs shall conform to national
standards to bo promulgated by tho Secretary.

“(g) Just compensation shall be pnid upon the removal of tho fol-
lowing outdoor advert ising signs, displays, nnd devices—

“(1) those lawfully in existence on tho dnto of cnnctment of
this subsection,

"(2) thoso law fully on any highway mndo a part, of the inter-’
state or primary system on or after the date of enactment of this’
subsection and before January 1,.iD08, nnd

"(3) those lawfully erected on dr nfler Jnnunry 1,10G8.

Tho Fcdernl shnre of such* compensal ion shnll bo 75 per centum. Such
compensation shnll lie paid for the following:

“(A) Tho talcing from the owner of such sign, display, or
device of all right, title, leasehold, and interest in such sign*, dm 4.?/) /,
play, or device; and* . '

“ (1) Tho talcing from the owner of the real property on which
tho sign, display, or device is locnted, of the right to erect anil
maintain sucn signs, displays, nnd devices (hereon. A

"(h) AIll public Innds or reservations of tho United States which/ '
are ndjncont to any portion of tho Interstate System nnd (he primary
system shall lie controlled in accordance with tho provision’ of tin*

Bcection nnd tho nationnl standards promulgated by tho Secretary.

"(i) In order to provide information in the specific intore-1 of tI*
traveling public., tho Stale highway departments are authorized <m
maintain maps nnd to permit informational direeloricsmid advert i* «.*r
pamphlets to bo mado available at. safety rest areas. Subject to t1'
approval of tho Secretary, a Stnto mny also establish information "

(era at safety rest areas for tho purpose nf informing the pn*
of places of interest within tho Stnte. nnd providing such ot'M
information as n Slate mny consider desirable.

"(j) Any State highway department which has, under this |
as in effect on June. 30,1005, entered into nn agreement with the ** e
tnry to control tho erection nnd maintenance of outdoor mi*** « |
signs, displays, nnd devices in areas ndjncont to tho Intpr>tate
shnll bo entitled to receive tho bonus pnyments as set forth ;
agreement, but no such Stale highway department shall | « * "'
to such pnyments unless the Stnto maintains the rout ml requjml’
such agreement or tho control required | <this section, win Lm»*

Irol isstrict <. Such payinenlttshnll he pnid only fmm »
made loenrry out this section. Tho provisions of tin* *"b « ' '
not. bo construed to exempt nny Stnto from controlling "’d'h*1*
tising os otherwise provided in thin section.

"(k) Nothing in thin section shall prohibit a Smtf ft’*"
ing stnndnrds imposing stricter limitations with m*p*t (*v *"*
plays, and donees on tho Fcdoral-aid highway ayiJrma
established under this soction.

)
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"(1) Not less Ilian sixty days licfore making a final dclcnuinnlinii

79 STAT. 1030
Notloo of final

In witliliold funds from a Stale under suliscctinn (b) of this section, determination,

nr to do ho under sulisertion (li) of sertinn 1HU or with respect to
failing to ni'fee as to the size, lighting. nnd sparing of signs, displays,
nnd devices or as to uuzoned comniercinl or industrial areas in which
signs, displays, nnd devices may lie erected nnd maintained under
subsection (<1) of this section, or with respect to failure, to approve
umler sulisection (g) of section MO, the Secretary shall give written
notice In the Stale of his proposed determination and a statement, of
the reasons therefor, nnd during such period shall give the Stale an
opportunity for a hearing on such determination. Following such
hearing the Secretary shall issue, a written order setting forth his
final determination nnd shnll furnish a copy of such order to the
State. Within forty-live days of receipt of such order, the Stato
mny np]>cnl such onler to nny United States district court for such
State, nnd upon the filing of such appeal such order shnll lie stayed
until final judgment has been entered on such appeal. Summons
mny bo served nt nny place in the United States. The court shall
havo jurisdiction to nfiirm tho determination of the Secretary or to
set it aside, in wholo or in part. The judgment of tho court, shall
bo subject to review by tho United Stales court of appeals for (ho
circuit in which the Stale is located nnd to the Supreme Court of tho
United States upon certiorari or certification ns provided in title 28,
United States Code, section 12V1L If nny part of an apportionment
to a Stato is withheld by the Secretary umler subsection (b) of this
section or sulisection (b) of section 1.10, the nmount so withheld shall
not lie reapportioned to lhe other States as long ns a suit brought by
such Stnto under this subsection is. pending. Such amount shall
remain avnilablo for apportionment in-.ntcordnncc with the final judg-
ment nnd this sulisection. Funds withheld from apportionment nnd
subsequently apportioned or reapportioned under this section shall lio
nvailnlilo for expenditure for three full fiscnl years nfter tho date of
tntch apportionment or rcapportionment ns the enso mny be.

“(m) There is authorized to bo appropriated to carry out tho pro-

visions of this section, out of nny money in tho Trcnsury not oilier- *

wiso appropriated, not to exceed $20,000,000 for tho fiscal year ending
Juno 10,100(1, and not to exceed $20,000,000 for tho fiscal year ending
Juno 30,1007. No partof tho Highway Trust Fund shall bo availablo
to carry out this section.”

Snu. 102. Tho tnblo of sections of chapter 1of title 23 of tho United
States Codo is amended by striking out
**181 Arena adjacent to the Intrrntnto System."
and inserting in liou thereof

“181. Control of outdoor advertising." I

TITLE 11

62 Stat. 92B.

Appropriation,
-

Sr.c. 201. Chapter 1 of title 23, United States Code, is amended to 23 use 101

add at tho end thereof tho following now section:

“9136, Control of junkyards

“(a) The Congress lierohv finds nnd declares that tho establishment
and uso and mnintcnnnco of junkyards ip nivns ndjncent to tho Inter-
state System nnd tho primary system should ho controlled in order to
protect tho public investment in such highways, to promoto the safety
and recreational valuo of public travel, and to preservo nnturnl beauty.

at aea.

“(b) Fcdoral-aid highway funds apportioned on or after January 1, Apportioned
1068, to any State which the Secretary determines has not made pro- fund*, with-

holding.
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79 STAT. 1031
vision for effectivecontrol of thoestablishment. nnd maintenance along
tho Interstate System nml the primnry system of ouliloor jimkynrds,
which nro within ono thousand feet of Iho nearest, edge of Iho ritlit-«»f-
way ami visihlo from lho main traveled way of Iho system, shall bo
mfured by nnioiinls e<pial In 10 per centum of Ilie ummiuls which
would olherwiso ho apportioned lo such 8tnto under section 10-lof
this lille, until such time as such Stnte shnll provide for such effective

Rcapportlornunt ~ control. ~ Any nnionnt. which is withheld from apportionment, to nny

of withheld State hereumler shall ho reapportioned lo the other States. When-

fund*. ever ho determines it to ho in the public interest, the Secretary may
suspend, for such periods ns he deems necessary, tho application of
fhis .subsortion ton Slate.

“(c) Effective control means Hint, by Jnnunry 1, 1068, such junk-
yards shnll he screened by natural objects, plantings. fences, dr other
appropriate means so nsnotto I>e visihlo from the main traveled way of
tnosystcm,or shall boremoved from sipht.

DcVinltlena* “(d) Tho term ‘junk’ shnll menu old or scrap copper, brass, rope,
rags, batteries, paper, trash, rubber debris, waste, or junked, dis-
mantled, or wrecked automobiles, or parts thereof, iron, stcol*nnd other
old or scrap ferrous or nonforrous material.

“(e) Tho term ‘'automohile graveyardlshall inonn nny establish-
ment or pinco of business which is maintained, used, or operated for
storing, keeping, buying, or sellinp wrecked, scrapped, ruined, or dis-
mantled motor vehicles or motor vehicle pnrts.

"(f) Tho term ‘junkynrdlshall menu an establishment or place of
business which is maintained, operated, or used for storingj keeping,
buying, or selling junk, or for tho maintenance or operation of an
automobile graveyard, and tho term shnll inciudo garbage dumps nnd
sanitary fills.

“(g) Notwithstanding nny provision of this section, junkynrds, auto
graveyards, and scrap inetal processing facilities may ho operated
within nrens adjacent to tho Inlerstnto System nnd the primnry system
which nro within onethousnnd feet of tho nearest edge of tho riirijt-of-
wny nnd which nro zoned industrial under authority of State law, or
which nro not zoned under nnthoritv of Stnte law, hut nro used for
industrial activities, ns determined by tho several States subject to
approval by tho Secretary. £ e

"(h) Notwithstanding nny provision of this section, nny junkyard
in cxistenco on tho date of enactment of this section which does’ not
conform to tho reouirements of this section and which tho Secretnry
finds ns a prnrticnl matter cannot bo screened, shall not bo required to
be removed until July 1,1970.

Undaoaping and “(i) Tho Federal sliaro of Inndscaping and screening costs under
aaraentng eeata* this section shnll bo 76 percentum. ’ -V To ou'uf/-
JunKyanli. “(j) Just compensation shnll lie paid tho owner for tho relocation,., f agq
Coat* of ralo- removal, or disposal of tho following j nkyards— 1> u/ 1
cation, aio* “(1) tlioso lawfully in existence on tho dnto of enactment of this

subsection,

“(2) those lawfully along any highway mtulo a part of tho
interstate or primnry system on or after tho cnnctincnt of this
subsection and beforo Jnnunry 1,1008, nnd

“(3) thoso lawfully established on or nftcr Jnnunry 1, 1008.

Tho Federal share of such compensation shall lie 75 per centum.

“ (k) AIll public lands or reservations of tho United States which
are adjacent to nny portion of tho intcrstato and primary systems
ehall bo effectively controlled in accordance with tho provisions of
this section.

“(1) Nothing in thin section shall prohibit a State from establishing
standards imposing stricter limitations with respect to outdoor junk-
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ynnls on llie Fedeml-nid highway systems than thoso established
under this section.

“(m) Tliero is authorized to be appropriated to carry out this see-
lion, out of any money in tho Treasury not otherwise appropriated,
not to exceed $20,000,000 for tho fiscal year ending Juno 30, 19GG
and not to exceed $20,000,000 for tho fiscal year ending Juno 30,1907.
No part of tho Highway Trust Fund shall bo avnilnblo to carry out
this section.”

Srn 202. Tho table of scuions of chanter 1, titlo 23, United States
Code, is amended by adding at tho end thereof tho following:

"130. Control of junkyards.”
TITLE 111

Sr.0. 301. (a) Section 319 of titlo 23, United States Code, is revised
to read as follows:

"8§319. Landscaping and scenic enhancement

“(a) The Ser.retnry mny approve ns a part of the construction of
Fedcrnl-nid highways tho costs of landscape and rondsido develop-
ment, including acquisition nnd development of publiclv owned nnd
controlled rest and recreation areas and sanitary nnd other facilities
reasonably necessary to accommodate tho traveling public.

"(b) An nmount equivalent to 3 per centum of the funds nppor-.
tioned to a State for I'cdeml nid hignwnys for any fiscnl yenr shnll be
nllocnted to thnt Stnto nut of funds appropriated under authority of/
this subsection, which shnll bp used for landscape nnd rondsido develop-
mcnt within the. highway right-of-way nnd for acquisition of interests
in nnd improvement of strips of land necessary for tho restoration,
preservation, and enhancement of scenic lienuly adjacent to such

70 STAT. lea?

Appropriation,

72 stat, 917,

to,r(t, \-4
—y»'Fex

# * /.11
—t* 1

highways, including acquisition and development of publicly owned'\. 0 7,i

nnd controlled rpst/npd rerrcatioi>.arcns nnd snnitnry nnd other fncili-
tics within or ndjaccnt to tlicTngliwny right-of-wny reasonably neces-
sary to nccommodnto tho traveling public, without being matched by
the State. The Secretary mny authorize exceptions from this require-
ment, upon application of a Stnte nnd upon a showing thnt such nmount
is in excess,of tho needs of tho Stnte for these purposes. Any funds
not used ns required by this subsection shnll lapse. Tliero is author-
ized to bo appropriated to carry out this subsection, out of any money
in tho Treasury not otherwise appropriated, not to exceed $120,000,000
for tho fiscnl year ending June 30, 1900. nnd not to exceed $120,000,000
for the fiscnl* year ending Juno 30, 1007. No part of tho Highway
Trust. Fund shall lie nvnilnblo to carry out this sulwection.”
(b) Tho table of sections of chnptcr 3 of titlo 23 of tho United '

States Code is amended by striking out

"310. ranilNcnplng."
nnd inserting in lieu thereof
"310. Landscaping nnd scenic enhancement.”

Ske. 302. In order to provide tho basis for evaluating the continuing
programs authorized by this Act, and to furnish the Congress with tho
information necessary for authorization of appropriations for fiscnl
years beginning after Juno 30,1907, tho Secretary, in cooperation with
tho Stato highway departments, shnll nuiko a dotniled estimate of tho
cost of enrrying out the provisions of this Act, ami a comprehensivo
study of tho economic impnetof such programs on affected individuals
nnd commercial nnd industrial enterprises, tho effectiveness of such
programs nnd tho public and privnto benefits realized thereby, nnd
alternate or improved methods of accomplishing the objectives of this

«

Appropriation,

Eatlmat* and
atudy.
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Act. Tho Secretary shall submit such detailed cstiinatn nnd a report
concernin' siirh comprehensive study to tho Congress not later than
Jnnunry 10,1007.

Sr.c. 303. (n) liefore, tho promulgation of stnndnrds, criteria, nnd
rules nnd rcgulnlions, necessary to carry out sections 131 nnd 1300f litlo
23 of (he United States Code, Ihe Secretary of Commcrco shall hold
public hearings in cncli Stale for tho purpose of gathering nil relevant,
information on which to haso such standards, criteria, nnd rules nnd
regulations.

(b) Tho Secretary of Commerce shall report to Congress, not Inter
than January 10, 11)07, all standards, criteria, nnd rides nnd regula-
tions to bo applied in carrying out sections 131 and 130 of title 23 of.
tho United Slates Code.

Six;. 304. There isnuthomed to boappropriated tho stun of $500,000
to enable the Secretary of Commcrco to enrrv out his functions under
section 135 of titlo 23 of the United States Codo relating to highway
safety programs.

Sec. 305. Nothing in this Act or tho amendments made by this Act
shall bo construed to authorize tho usa of eminent domnin to acquire

any dwelling (including related buildings).
TITLE IV

Sfc. 401. Nothing in this Act or tho amendments mndo by this Act
tthall Im construed to uuthorizo private property to bo taken or tho
reasonable nnd existing uso restricted by such taking without just
compensation ns provided in this Act.

Sec. 402. In audition to nny other amounts authorized by this Act
and tho amendments mndo by this Act, there isauthorized to boappro-
priated, out of nny money in tho Treasury not otherwise appropriated,
to tho Secretary of Commerce not to exceed $5,000,000 tor adminis-
trative expenses in carrying out this Act (including amendments
mndo by this Act).

Sec. 403. This Act may be cited as the ""Highway Beautification Act

.of 1005”.

Approved October 22, 1965, 2:30 p.m.

LEGISLATIVE HISTORY!

HOUSE REPORT No. 1084 (Canm. on Publlo Work™).
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Sept, 161 Considered;and passed Senate,

Oot, 71 Considered and passed House, amended,

Oot, 19* Senate oonourred in House emendeent.



JUDICIARY COMMITTEE REPORT
ON

SENATE BILL NO. 131

The purpose of Senate Bill No. 131 Is adequately explained

by the Governor®s letter of transmittal.

All states can now appear in the courts of Alaska to enforce

judgements and liabilities for unemployment insurance contributions.

This Vill will allow tho Attorney General to appear for the
other state if the other state similarly provides assistance to

Alaska in its courts.

Barry Jackson, Cliairman



Alaska Commission on the Status of Women

8 Craig Avenue West
Fairbanks, Alaska
April 8, 1969

Dear Barry,

The February workshop in Juneau of the Alaska Commission
on the Status of Women was m 3t informative. Ours is a research and
recommendation conmission. Independently, we research policies and
practices iIn our own areas that fall within the responsibilities
provided by Senate Bill 249, which established our Commission.

For your interest, enclosed are the Agenda and tlje
Minutes for the Juneau workshop. Unfortunately, the minutes do not
include our Friday afternoon and evening business sessions ;r the
Sunday morning concluding business session.

During these sessions, the Commission unanimously voted
support for Senate Bill 133, to add "Sex™ to the "Unlawful Employment
Practices”, a part of the Civil Rights Bill. We request your support
for Senate Bill 133. There is a similar bill, House Bill No. 33,
introduced by Rep. Chance since our meeting.

Also, the Commission is in full support of the bill
presented by the Department of Labor dealing with discrimination
against women under the Employment Security Act. We respectfully
request your support for this bill presented by Commissioner Moore
who failed to provide us the number.

Enclosed also, 1is our long awaited report to the Governor
and the Legislature for 1968. Recommendations were forwarded to
the governor iIn February rand an interim report will be presented
in May.

Any suggestions you might have to make the work of our
commission more effective would be welcome.

Sincerely,
fe: )-r-
L/CclL

Mrs. A. H. Fleetwood



ALASKA COMMISSION ON THE STATUS OF WOMEN

The Alaska Commission on the Status of Women met in the Conference Room
of the Governor®s Office on Saturday, February 8, 1969, at 9:30 a.m. The
following members were present:

Mrs. Gertrude Reeser, Chairman
Mrs. John Cushing, Vice-Chairman
Mrs. Marjorie Fitzpatrick

Mrs. A. H. Fleetwood

Mrs. Isabel MclLean

Mrs. LaDemma Zuback

Mrs. Reeser, President, opened the meeting, stating that similar meetings
were being held in 53 other communities, including the other 49 states,
Washington, D.C., the Virgin Islands, and Puerto Rico. The purpose of the
program is to bring women into full partnership with men, put women in policy-
making positions, and bring about full utilization of women in family, home,
community, state and nation in order to extend opportunities to all people to
develop to their full potential. These opportunities can help to make our State
a better place.

Mrs. Reeser introduced Representative Mildred Banfield, who complimented
the Commission on their previous report which had boen well received in the
Legislature. She offered any help that the Legislature might be able to give
the Commission in their efforts. It was her feeling that the Commission could
help In placing women in a position where they could best render service to the
community, the family, and to themselves,

Mrs. Wanda Cooksey, Consultant, Guidance and Counseling, Alaska Department
of Education, was then introduced. She reviewed whet was prefiently being done
in the State in public schools in guidance services. About 10-12 districts
this year have approved guidance programs. The State Department of Education
files with the federal government a state plan for receiving fIBEA money which
helps to support these guidance and counseling programs. Among the respon-
sibilities of these programs is educational opportunities— helping students to
decide for themselves what they want, what their programs should be, and what
opportunities are suitable for them. Usually this counseling Is on a one-to-
one relationship; however, In recent years there has been more work done in the
area of group counseling. Trained personnel are essential, and some training
is being undertaken now. Counseling takes a great deal of time, but other
demands on counselors for other guidance services limits the amount of time
available for individual counseling. Mrs. Cooksey also works in the area of
adult education. This field has grown rapidly in the past few years. It provides
that persons who have not graduated from high school may take tests which will
allow them to obtain a high school diploma, These tests are usually handled
through community colleges or through the Department of Education. Communities
are establishing their own testing offices. The program also offers brush-up
courses. She stated that this material would soon be available In a brochure
for the purpose of public information.



Another area is adult basic education, offered in ten communities now.
This 1is a federally financed group of programs offering educational programs
for adults who have not achieved the 8th grade level. The demand is considerable
and both of these programs are helping people to obtain employment. No minimum
amount of formal educaton Is required for these programs, and after completing
these satisfactorily, persons are eligible for college entrance. Wrangell is
the only community which has a program directed at the lower grades, and they
are 1in the second year of a pilot project. Fairbanks has a person working with
the parents of disadvantaged children. In the villages, the teacher is the
only person who can help in this area, and her time 1is very limited.

Mrs. Reeser introduced Dr. Donald Freedman, Alaska Division of Health.
Mr. Freedman was concerned about expanded services for women as wives, mothers,
and young women, particularly in the areas of population and of providing
services where they are needed. The greatest problem has been with staffing
and budget to provide services.

The population growth, In which the population of the world now doubles
in 37 years, causes higher death rates, disease, and other related problems.
Contrary to past years, the present birth rate exceeds the death rate and more
people are living to the reproductive age, bringing a variety of problems.

In the State of Alaska people who should be getting health and other services
are not receiving them. Mothers in remote areas spend a great deal of time
caring for these health problems, and education would be a great assistance to
them.

The State has recorded a figure of 586 known abortions during the past
year. Pregnant individuals handle this problem in many ways— by leaving the
country, Illegal abortions, suicide— and many result in permant damage, both
physical and psychological, to the mother. These girls often feel they have to
have an abortion because they can"t get the help they need in this country.

In Alaska the birth rates in some sections are higher than in other
sections of the population. Also, the death rate among infants is higher In
these areas. In a family of from 6 to 12 children a very real problem exists
in bringing these children up in a healthy manner.-,, and often leads to other
problems such as alcohol, sex, drugs, etc. Often the cause goes back 20-30
years in the family attitudes. In families of over 3 children, there are
Increases in complications of many problems for both the mother and the child-
mental retardation, premature births, infant deaths, etc. We know the groups
that have the greatest needs, but we are unable to do much about It because it
takes personnel, budget, and program. Studies have been carried on iIn some
low Income areas to see Iif these people would accept family planning advice.
Almost 100# continued to come back for this assistance; and in one year there
was a drop of 32# in the births and a drop of 40# in illegitimate births.
Presently there Is only one family planning clinic in Alaska. There are also
programs now to see what can be done to help support the doctor with other
paramedical personnel and other aids in pediatrics and ether areas.

Dr. Freedman stated three warnings: I) Women carrying unwanted children
to term have a high incidence of disabling psychiatric problems than those
having abortions, regardless of the circumstances of conception. The created



psychiatric problems are passed on to the children; 2) The unwanted children
have a greater number of emotional and social handicaps which affect their
attitudes, behavior, and learning as they grow up; 3) Almost all women having
abortions under decent conditions have very few emotional sequelae after their
abortions. Many have no problems whatsoever.

Dr. Freedman then stated points on services which would be particularly
helpful In thinking of expanded needs: I) Expanded assistance in fertility
control, family planning clinics and services of all kinds wherever needed;

2) Development of family planning specialists; 3) Better prenatal care for all
mothers; 4) Better mental and health care for children and their whole families;
5) Abortion legislation.

Mrs. Reeser then introduced Mr. Richard Folta, Juneau attorney, who spoke
on Alaska®s laws relating to the family situation. He stated that generally
Alaska was above other states in providing justice to women through its laws.
Property rights are provided women whereby they may own property, sue, be sued,
and made liable for their own torts and crimes. One area where fair treatment
is not afforded women Is in the area of domicile, or intent to reside. The
domicile of the wife is that of the husband. Alaska has modified this so that a
woman may set up a domicile for voting purposes, divorce purposes, and other
purposes, if she lives here a year. In Alaska a wife may sue her husband for
negligence in case of injury. A child may also sue its parents for a negligent
injury. Alaska law does not recognize common law marriages.

Alaska does not legally recognize maternity leave, which concerns
Mr. Folta as it discriminates against the working wife. He felt the Commission
might look into this. A high percentage of women work in Alaska, very often
from necessity.

Alaska is very liberal in its divorce laws, and provides nine grounds for
divorce. Most divorces are granted on the grounds of incompatability. However,
it is the children who are injured the most often, and no one represents their
interests. The applied theory of "fault™ In divorce is wrong, and perhaps the
Commission could look into this and eventually advocate some change.

In the area of adoption the Alaska statutes are very fair. The consent
of the father 1is not required, making adoption somewhat easier than in other
states which do require this consent.

There is som9 bias against high school girls who are pregnant. Often
they are not allowed to continue in school, and this could be another area
the Commission could consider. The abortion laws in Alaska need to be reviewed
and a more realistic law adopted. During questioning it was felt that a change
in the abortion laws will be a difficult thing to bring about. Several states
do have fairly ideal abortion laws, and some exploration would bo advisable.
It was also mentioned that Alaska is a common law property state, which gives
no consideration to the housewife who stays at home and works in the home.

Dr. Freedman indicated that studies show the best way to handle abortion
is as a medical problem, the decision resting with the physician and patient,
and not regulated by a set of laws. He felt that very few additional persons
would be needed to staff an adequate family planning program. Needed most were
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funds and someone +o administer them. These funds would go to the local
communities which would set up their own clinics using their own practicing
nurses and physicians during regular hours with the aid of adult educational
material sent out through the schools. Some thought has been given to providing
materials, supplies, and drugs in the rural villages through some lay resident.

Mrs. Cooksey stated that in the case of pregnant girls attending school,
some have kept on, though some have not been able to do so for physical reasons.
There 1is really no out-of-school programs for these girls except in several
larger cities in the State.

The next speaker introduced by Mrs. Reeser was Charlotte Thompkins,
past extension service agent of the University of Alaska Home Extension Service.
She stated that the Extension Service was well equipped to help in the villages,
but so short-handed because of a lack of funds for extension agents that help
was not being provided to its fullest potential. It was felt that at least
six agents should be provided for just Southeastern Alaska. At present there
are only five for the entire State of Alaska. Anchorage is engaged in a project
with approximately 20 aids— lay people— being trained to go out and work with
people considered to be poverty stricken. They are using some federal and some

state funding, emphasizing nutrition as their main objective. In most cases
these agents have been chle to make only one visit a year to outlying areas,
but at least two visits are recommended. It often takes time to become accepted

in these villages, and in order to be of real help one must be able to go back.
Some of the specific areas of need and interest are: homemaking, cleaning,
repairing, reupholstering, knitting instructions. It was felt that if more of
these people were aware of what was available, there would be more requests for
them and more effort to fill the requests. The possibility of cooperation with
VISTA was discussed.

The meeting was adjourned at 12:00 for lunch to be held in the Iris Room
of the Baranof Hotel. Guest speaker for the luncheon was Shari Gross, President
of the State League ofWomen Voters of Alaska. Mrs. Gross spoke on the history
of the League in the United States and the process by which the League
accomplishes its aim of a more informed voting public.

The meeting was reconvened in the Conference Room of the Capitol Building
at 2:15 p.m.

first speaker of the afternoon session was Mr. Thomas Moore, Commissioner
of Labor, State Department of Labor. Mr. Moore quoted some Alaska employment
figures, including the total work force of 94,000, up 35,000 from 1960. Female
employment is presently 35,250. One of the major problems in Alaska, which has
the highest unemployment rate in the United States, is the training of people to
meaningfully participate In the development industries. The Tfirst such training
program, financed by the federal government, was the Manpower Training Program
started in 1962, financed under the Area Redevelopment Act. This program
is directed toward heads of households, unemployed, or underemployed, and
low educational levels. Since 1962 approximately 2,500 trainees have completed
or are completing scheduled training under 226 courses in 50 different
occupations. These courses include basic education courses as well as a great
variety of skills training. Among trainees, 51# are educationally deficient,
%% are physically, emotionally or mentally handicapped, 38# were women, and
42# were members of minority groups.



The Department of Education, Vocational Division, 1is responsible for
curriculum through the training. The Department of Labor is responsible for the
selection of training occupations, based on cooperation with industry and
business, so that the trainees will have jobs available. The Department pays
an allowance, transportation, and often room and board for the training period.

He also discussed the Work Incentive Program for persons receiving aid to
dependent children. This provides referrals and day care centers for these
persons. At present there are 232 people enrolled in these programs, and 14
have been placed in jobs. About 91% of the enroHlees in the program are women.
With the discovery of oil in Alaska, an attempt is being made to train persons
to hold jobs in this industry wherever possible.

Under the Employment Security Act there are certain types of disqualifica-
tions which apply only to women. Such provisions provide that if a woman leaves
her Job to be with her husband, to be married, or because of pregnancy, her
disqualification is permanent until she earns $120,00. Under the general
provisions of the Act, anyone seeking work and available for work is qualified
for benefits. This discriminates against working women.

Mr. Moore was questioned concerning efforts of the Department to
actively recruit female trainees for various positions, such as electricians.
He 1indicated no intentional direction of recruitment was made, but that they
had to be practical. Women were being recruited mainly for the clerical jobs.
In training for advancement, there is a program called New Careers for persons
who do not have specific educational or training requirements for a job. He
stated that generally women’s pay scales were slightly below men"s, probably on
the theory that the man is tho basic family wage earner.

Other requirements relating to women such as the 25-pound maximum lifting
requirement are primarily safety regulations. Mr. Moore felt that the
disqualifications concerning moving, marriage, and pregnancy should be the same
for all employees, and that they were presently discriminatory. An amendment
has recently been offered to delete these so that women would be eligible for
benefits as soon as they were available for employment.

Mrs. Reeser Introduced Mr. Khrls Lethln, Director of Planning and Research,
Office of the Governor. Mr. Lethin discussed the operations of the Planning
and Research program and the various titles under the Act. The first was
planning, then the Vista program, and the State Technical Assistance Office
funded by OEO programs. He then described the OEO Act. Title 1 provides for
the Job Corps operation, of which Alaska has none. Title Il - Work and Training
for Youth and Adults - covers a number of programs such as Neighborhood Youth
Corps, In-school and out-of-school programs, New Careers, and Operation
Mainstream. Federal funds for these come from OEO to the Department of Labor.
Community Action may be operated by the State, locally, or through non-profit
corporations (Green Amendment), These programs are provided by OEO under
Community Action Programs on these different levels.

The Work Incentive Program is under the Department of Labor. Under
Title VIII, VISTA Is operated by the State Division of Planning and Research.
Many of these programs are directed toward the rurai areas, and ground work is
done in the villages prior to placing the program. Due to a problem in hiring



by the National Office of OEO, they have had to ask that recruits are more adult
and have some specialty so that they can do some specific projects In the
vI1l ages.

One Commission member discussed briefly the Hope Center, a vocational
rehabilitation center which has been trying to operate but needs more referrals
from the State in order to keep going. There is Indication that many people
need this help, but are not being referred.

Mention was made of the Foster Grandparents Program, and a possible
application of it in Alaska.

Mrs. Marie Dari in spoke briefly, stating that the Governor®s Committee on
Helping Services will be preparing a list of all community service agencies which
should be available sometime during the summer. She also spoke of a commission
on children and youth for the State of Alaska. The main concern, as felt by
the State PTA, is that of establishing such a commission. Most states already
have such commissions, and the Division of Welfare has been attempting to
establish one which would be concerned with the education and welfareof
children. Such a commission would provide a wider area from which to ga+ er
all the needs of the children and provide for these needs. Support was .sked If
legislation is introduced to set up such a commission. She also repeate the
need for libraries In the outlying areas of the nothern areas of the Sta e.

Representative Ernie Haugen was introduced. He discussed the Gc ernor®s
State of the State and Budget Messages, which indicated two main object ves of
the administration— economic development, and human resource requlremen s of the
State. Items in the budget and In department budgets total about $110 till ion
out of $144 million for the human resource requirements of the State. ome
legislators are spending a considerable amount of time working on legMat ion for
the low income groups— aid to dependent children, etc. On many federa )y aided
programs the federal participation is gradually diminished until the S ate is
required to take over, thereby causing budget problems within the StalJ i. Many
of these ore In areas of real human need and are difficult to cut bac.

Several bills have been introduced on consumer protection. H° suggested
that persons interested be sure to study the bills carefully for thfir end
results. Several other bills raise the welfare benefits in several categories—
aid to dependent mothers, etc. Some of these are covered In the G pernor-"s
budget. Another bill raises employment benefits to $5.00 on each and of the
benefit schedule. The real need for unemployment Insurance Is ”. the low income
levels— seasonal workers and others— whose earnings are low in the seafood
processing Industry many women are the head of the family, and their earnings
are seasonal; and although they qualify, they don"t come within the scope of the
program at the present time.

A bill to introduce the word "sex"™ In the Human Rights Bill has been
Introduced.

Mrs. Elladean Bittner discussed the need for day care centers and whether
federal funds were being used to their fullest extent.

The meeting was adjourned at 4:50 p.m.



The Alaska Commission members in Washington, D. C. have been
invited to attend the Annual Meeting of the National Consumers League
on June 19, 1968. The theme of this meeting 1is "Urban and Rural
Poverty—- Unfinished Business™. Due to mutual concern of this problem
the members are planning to attend.

The next Alaska Commission meeting 1is scheduled for August 9,

and 10th, 1963 1in Anchorage.

RECOMMENDATIONS
The Alaska Commission on the Status of Women Commission recommends
1. Formation of sub-commit tees in citie3, towns and villages to
co-ordinate with the Commission.
a. Volunteer workers progranm

b. Library or mobile book units for rural areas
c. Leadership training

d. Adoption program for native students

e. Catalog of service organizations

f. Catalog of qualified women for policy making positions
2. Day Care Program

a. Grandmother program
b. Neighborhood sitter®"s cooperative

3. Counseling and Guidance

a. Work experience training
b. Awareness of Existing programs

4. Discrimination on basis of sex
(1) Formation of sub-committee to assist the Commission on the Status
of Women.

Because the commission consists of only eleven members and the
area to be covered and the charges of duties is large it was believed
that various service organizations could help materially with much of
the necessary researcli and contacts. Each commission member 1in the

larger cities has been asked to make up a sub-committee which could



reach out for information in the nearby rural areas and determine the
best way to assist them in their local problems.

As of May 31,1968, Anchorage has had the best response to this
plan and has had several meetings of a remarkably well represented
group ot service organizations with much volunteer assistance. Sitka
has the nucleous of such a group and shortly should have theirfirst
meeting, stressing not only what can oe done or needs doing inthe
city itself, but in the outlying villages.

Nome had had for many years a coordinating committee and it 1is
hoped that they will work Wlih the commission.

(@) Volunteer workers are needed in every segment of the State
to act as sitters, medical aids, kitchen aides, to organize various
youth and adult programs and work collecting books and needed teaching
supplies. A rooster of available volunteer workers would be a help.

(b) From a survey made of a number of villages and expecially

replies from a questionnaire sent to Vista workers, there is a crying

need Tfor books. Libraries and schools with surplus or duplicate books
should be contacted and alerted to this need. In some area? mobile
libraries should be considered. 300k drives in the larger communities

could be conducted and the books sent to those villages expressing such
a need.

(c) Leadership training is woefully lacking in the smaller com-
munities and the sub-committees will be charged with finding potential
leaders and obtain help from them to establish worthwhile education,
health and organization activities in the villages. This can be done

by cooperating with existing agencies.



(d) A suggestion was made that an "adoptionl program be imple-
mented for native students. It was found especially true in the
Fairbanks and Anchorage areas that often native students try to
attend college but become discouraged due to a feeling of segregation.
It is believed that if these native students could have sponsors who
would make them feel welcome and wanted in a community they would
have a better attitude. There is a need for them to have someone they
can go to for advice on dress, manners, etc. as well as for emotional
outlet.

(e) An attempt 1is being made to compile a working catalog of all
the service organizations in the State to use as a working basis and
contact for the sub-committees of the Commission. Several quite com-
plete lists have been made and help has been received from several
organizations.

(f) A catalog of policy making positions in the State which women
should be able to fill is being considered. Required is a list of
Alaskan women capable of filling such posts. Service organizations
have been contacted about this project but as yet no concrete results
have been Tforth coming.

2. Day Care Programs are evidently of major concern in all areas.
.From questionnaires sent out to outlying areas, practically everyone
expressed a need for some sort of child day care program.

(3) One suggestion was implementing the old time concept of the
“"Grandmother"™ program. This would organize the older women in a com-
munity on an availability basis and free the younger women to work in
canneries or other Jobs.

(b) The Neighborhood Sitter®s Cooperative has worked well in a

number of areas and could be organized in many cities.



Counseling and Guidance are needed greatly in all areas,
not only for youths but adults. Here again we feel the sub-committees
could act competently 1in creating awareness of these community programs.

(a) Work experience training has had success in some localities
and it is recommended that this program be enlarged and made available to
many more.

(b) There needs to be more awareness of existing training pro-
grams. Especially from the Alaska Department of Labor we learned of a
number of existing programs. It is suggested that comprehensive lists
of the programs be compiled and more widely brought to the attention of
the populous.

(c) Home extension courses and community colleges are offering
a variety of subjects which are not being actively sought by the public.
These should be more widely publicized and the public encouraged to take
advantage of them through such mediums as "Campus Days" where the facil-
ities are opened to the public and adequate explanations given of the

subjects offered.

Discrimination on Basis of Sex:

The Civil Rights Bill passed by the Alaska Legislature reads;
"Section 18.80.220 - Unlawful Employment Practices. It is unlawful for

(1) an employer to refuse employment to a person, or to bar him

from employment, or to discriminate against him in compensation or in
a term, condition, or privilege of employment because of race, religion,
color or national origin, or because of his age when the reasonable
demands of the position do not require age distinction;"

This Commission strongly recommends the word "sex"™ be added follow-

ing the words "race, religion, color" and preceeding "or national origin"



in (1), (2), and (3) of Section 18.80.220.

We have been advised that the Equal Employment Opportunity Com-
mission in a staff opinion, that Alaska"s law limits its ban on sex
discrimination to the requirement of equal pay for equal work for male
and female employees. Because this law limits itself to discrimination,
the E.E.O0.C. will not defer complaints of discrimination because of sex,
received by it, to the Alaska State Commission for Human Rights. Such
an amendment would give the State Commission the legislative ability
to handle its own complaints, as it does in the other areas under its

jurisdlcation.



JUDICIARY COMMITTEE REPORT
OH
CS FOR SENATE BILL HO. 1*5

Thm original SB 1*5 mainly provided for the biennial (rather than
annual) renewal of the license of an electrical contractor firm, consis-
tent with the provisions for other occupations and professions covered
by the centralised licensing chapter, AS 08.01. It also provided for
reinstatement of a lapsed license and made clear that the grounds for
suspending and revoking a license would also serve for refusing to grant
a license.

The committee substitute adds a requirement that all eleetrleal con-
tractor licenses, not Just those Issued to firms, be renewed, and applies

the same biennial and reinstatement language to them.

Barry Jackson, Chairman
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March 27, 1970

KEITH H. MILLED, GO/BR\(R

The Honorable Barry Jackson
Chairman, House Judiciary Committee
Alaska State Legislature

Juneau, Alaska 99801

Re: Senate Bill 160 - Multistate Tax Compact Act

Dear Mr. Jackson:

On March 26, 1970 Senate Bill 160, which has passed the Senate, was
referred to the House Judiciary Committee. 1 am writing to you to urge its immediate
consideration and passage. Following is a general description of the Multistate
Tax Compact, its purpose, what it hopes to do and reasons why it is to the definite
advantage of Alaska to adopt the Compact.

1. The Multistate Tax Compact was TFirst contemplated at a National
Association of Tax Administrators (N.A.T.A.) meeting in Chicago in January, 1966
where the idea was unanimously approved.

The purpose of the Compact was to provide an alternative to Federal regu-
lation of taxation of businesses conducting business in two or more states. Big
multistate business firms (principally those affiliated with the National Association
of Manufacturers and the National Association of Wholesalers) have and currently are
bringing much pressure on the United States Congress to regulate the entire multi-
state tax field.

Congress has had and currently has before it several bills which would
regulate the entire multistate tax area. Most notable of these are the Willis Bill
(90th Congress) and the Rodino Bill (H.R. 7906 - 91st Congress) which is identical
to the Willis Bill. These bills strongly favor the large multistate companies at
the expense of the states.

The Rodino Bill has passed the U. S. House of Representatives in Congress
and is pending before the U. S. Senate Finance Committee. The U. S. Senate Finance
Committee also has before it Senate Bill 2804 which has the backing of many Senators
and would provide the Multistate Tax Compact approach to work out taxation problems
in lieu of the Federal government doing this.

2. The Multistate Tax Compact is made up of 19 full member states and
12 states who are associate members. The full member states are:
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Kansas Nevada Hawaii

Washington Oregon Colorado

Texas Missouri Wyoming

New Mexico Nebraska Utah

Illinois Arkansas Montana

Florida Idaho North Dakota
Michigan

Associate members, including Alaska do not vote but are allowed to parti-
cipate to a limited degree. It is expected that the associate members who do not
adopt the Multistate Tax Compact within a reasonable time will be dropped.

3. The Multistate Tax Commission"s headquarters was in Kansas City,
Missouri but is now in Denver, Colorado. It operates with an Executive Director
and a small staff. The Commission is composed of one representative member from
each full member state and meets three times a year. Subcommittees may meet
oftener.

4. The Multistate Tax Compact was set up to deal with all type* of multi-
state taxation. At this time it is most active in the fields of income ttx, sales
and use tax, and property taxes. Regulations standardizing procedures are being
drafted and some have already been distributed to member states. |In parti:ular I
refer to such items as consolidated income tax returns, standard accounting pro-
cedures in the construction industry, and sales and use taxes.

5. The Multistate Tax Commission i3 the only organization which has
testified in Congress against passage of S. 2044 which would greatly restrict the
withholding of income taxes from the wages of transportation workers. This is an
area which vitally concerns Alaska since we have been accused of causing problems
to transportation workers by our action in bringing the case of Alaska v. Petronia,
418 P 2d 755 (Wash. 1966), cert. den. 389 U.S. 7 (1967) in which the state’s
position was upheld.

6. The Multistate Tax Commission has also arranged with several member
states to conduct joint audits of multistate firms to avoid duplication of audits
by those states. The Commission has also met with railroad companies to work out
standard rules for the assessment of real estate.

7. 1T the states do not act and Congress passes the Rodino Bill, Aluska
will suffer in the following ways:

a) Using the two foctor apportionment formula (payroll
of the Rodino bill rather than the three factor formula (sales, payroll and property
followed by Alaska and the Multistate Compact, the State of Alaska would have
received $6,200 less in corporation taxes than it did in 1968, the latest year for
which figures are available. If the Rodino bill were changed to cover all businesse
rather than only those businesses having a net Income of less than $1,000,000 as
that bill presently reads, Alaska would have lost $167,056 in corporation income
taxes in 1968.
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b) The Rodino bill would exclude from Alaska state income tax the
income of multistate businesses which do not have an office in Alaska but who have
salesmen which come into the state or otherwise conduct businesses in Alaska. In
1968 Alaska would have lost $18,581 in corporation income tax because of such a
restriction.

c) The Rodino bill would prohibit Alaska from imposing its gross
receipts tax (AS 43.70) on multistate businesses which do not have a business
location in Alaska. This would reduce Alaska®s business license tax collections.
The Multistate Compact contains no such restrictions.

d) The Rodino bill would limit the jurisdictional standards on our
state and local governments and jeopardize collection of any Alaska or local govern-
ment sales and use tax. We could not require an out-of-state retailer to collect
the use tax if it has a representative, agent, salesman, canvasser or solicitor
in this state. This would give the nonresident business an advantage over local
business and make more difficult the collection of a use tax by local governments.

I suppose that what everything boils down to, really, is simply this:
there is clearly somuch pressure on the United States Congress frombig multistate
business Tfirms that Federal legislation giving them some relief from state taxation
will be passed unless the states offer a proper alternative. In other words the
"Federal solution”™ to the alleged version of complying with the tax laws of many
states is to exempt multistate operators from state taxing jurisdiction. Because
of the revenue losses which must inevitably follow from this* sort of "solution”
the states committed to the Compact idea believe that .the problems of non-uniformity
and multiple returns should be worked on (i.e., simplified or made more uniform)
through their voluntary, collective efforts. Only in this way will the legitimate
complaints be solved while at the same time preserving the fiscal integrity and
political independence of the states in our Federal system.

The Multistate Tax Commission budget is apportioned to members on a basis
of 10% in equal shares and 90% on the basis of tax revenue. It was originally
estimated that Alaska®"s share would be about $1,900 for the current year. However,
subsequent information received indicates that"it would be approximately $1,650.
Compared to the tax loss that the state can incur, this cost isvery low.

It is recommended that SenateBill 100 be passed. Permission is requested
to appear before your committee to answer any questions that it may have.

Vernon L. Snow
Deputy Commissioner

Enclosures: Memorandum to Eugene F. Corrigan, Executive Director,
Multistate Tax Commission, dated February 27, 1970
First Annual Report - Multistate Tax Commission

cc: Members of the House Judiciary Committee w/enclosures
Representative Bill Ray w/enclosures
John Beard

R. D. Stevenson
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WHY
ALASKA
SHOULD 3E A MEMBER
OF THE
MULTISTATE TAX COMMISSION

One of the major reasons why each state should join the
Multistate Tax Commission is that the Multistate Tax Commission
provides the only viable alternative to federal invasion of the
field of state and local taxation of multistate business. The
thrust of such a federal invasion of the field is now a very
real one in the form of H.R. 7906, which has passed the House
and is soon to be considered iIn the Senate Finance Committee.
Our hope lies in convincing the Senate that the business com-
plaints which gave rise to the Bills in question are no longer
justified, that some of the problems have been solved, and that
solutions are being developed for the others through cooperative
efforts among the states.

The Multistate Tax Commission stands as the only vehicle
available for such efforts. We have already received many
compliments for having codified a sales and use tax jurisdiction
standard...the first time that it has been done.

The Multistate Tax Commission has been pursuing experiments
in joint auditing for income tax purposes. Joint audits should
eventually prove to be of immense value not only to the states
but to business as well. To the states they will offer the
benefits of periodic audits of all businesses. To business
they will offer the assurance of decreasing interference with
business operations by state auditors since one audit will
suffice for many, and eventually all, states.

The Multistate Tax Commission is also seeking to foster
increasing uniformity in the manner in which all states approach
taxation of multistate business. This does not mean uniformity
in tax rates. It means optional uniformity in the means by which
is determined the tax base to which each state applies its tax
rate. We use the word ~optional™ because the Multistate Tax



Compact provides only that the three-factor formula is avail-
able for use with respect to a taxpayer if the taxpayer chooses
to use it. This does not preclude the state from using a
formula more favorable to taxpayers if the state so chooses.

A major complaint of the business world to Congress has
been that the same income of a multistate business 1is often
taxed In two or more states. The Multistate Tax Commission
approach offers a guarantee against such results; and it does
so without restricting the states™ option to choose alternatives
so long as those alternatives do not produce such double taxation.

By comparison, H.R. 7906 (to which we have referred in the
first paragraph of this memorandum) would answer business® com-
plaints about non-uniformity in a way which would provide no
uniformity whatsoever. Rather, i1t would simply exempt from
taxation a large share of the iIncome of certain preferred multi-
state businesses. It 1s apparent that this exemption approach 1is
unfair to the states whose markets are being exploited by these
multistate businesses free of tax consequences; and that 1t 1is
equally unfair to iIn-state businesses with which said multistate
businesses compete.

On the other hand, many multistate business complaints have
been valid. The Multistate Tax Commission seeks solutions to
problems in this field for the benefit of both business and the
states. We know that we can be successful 1f states such as
yours will support us.

How much would it cost Alaska to support the Multistate
Tax Commission as a regular member? Your state®s share of
our budget would decrease as membership increased. The
following example illustrates how the computation of your state"s
share would be made under the provisions of Paragraph 4(b) of
Article VI of the Multistate Tax Compact:

The Commission®s approximate budget for 1970-71 1is
$160,000.00. One tenth of the budget is divided
equally among all member states. We currently have

19 members. The next member will be the twentieth.
One-twentieth of $16,000.00 (one-tenth of $160,000.00)
would be $800 for 1970-71. The balance of each state"s
share 1is determined by the ratio of that state"s
revenues from certain types of taxes compared to the
revenues of all members of those types of taxes. The
taxes iIn question are the sales, use, income, capital
stock and gross receipts taxes. The total of such
taxes collected by our current members for the period
July 1, 1967 through June 30, 1968, was approximately
$5,567,324,150. According to your Revenue Department®s figures
Alaska collected $33,688,684 from the above mentioned
taxes for that period, which amount 1is approximately
.6% of $5,601,012,834 ($5,567,324,150 plus $33,688,684).
Accordingly, your state"s share of the remaining
nine-tenths of the budget would be approximately $864
for 1970-71. .6% of $144,000 ($160,000 less 101)

would be $864.



To summarize: 1970-71

$ 800.00
864.00
T "1,664.00

The above figures are based upon the assumption that
Alaska would be the twentieth state. We emphasize
that i1ncreased membership decreases the per-state
percentage share of expenses. Also, appropriate
adjustments will be nude with respect to time lapsed
in the current budget period for those states
becoming members between payment due dates.

The increased budget for 1970-71 ($144,000 in 1969-70)
reflects our expectation of rendering substantially increasing
services to the member states. There 1is no desire on our part
to spend money unnecessarily. We are well within our budget
for the current year.

Ultimately, of course, the viability of the Multistate Tax
Commission will depend upon the willingness of all states to
become Regular Members. This will determine the long-range
value of the Multistate Tax Commission as an instrument of
state government in the field of state and local taxation of
multistate businesses.

We are occasionally asked whether the Multistate Tax Commission
will not be just another supergovernmental agency with all of the
objectionable features which a federal agency would have 1in this
field. The answer 1s negative. The various tax administrators
of the member states operate the Multistate Tax Commission through
the Executive Committee elected from among themselves. The
Executive Director, who has many years of experience 1iIn state
revenue administration, 1is responsible to these state tax adminis-
trators. A federal agency would not be responsible to any state
tax administrator or group thereof.

The following may help to emphasize the advantages which the
Multistate Tax Commission offers to all states as an alternative
to the type of federal legislation with which H.R. 7906 threatens
them:

1) The Multistate Tax Commission can.iot and never will
tell a state what tax or what rate of tax it may
apply to a business. A federal agency ultimately
would do so.

2) The Multistate Tax Commission is a means of protecting
each state®"s current tax base. The threatened federal
legislation would immediately diminish that tax base.

3) The Multistate Tax Commission will make 1t possible
for each state to benefit from a larger number of
audits at decreased cost. The threatened federal
legislation offers no help whatsoever in this field.
A federal agency would eliminate the need for any



4)

5)

6)

8)

9)
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state tax collection activities at all, which would
ultimately result in the elimination of the states as
sovereign entities.

The Multistate Tax Commission will ultimately ensure
that each business carries 1ts fair share of the
governmental burdens of the states in which i1t does
business. The threatened federal legislation would
ensure that many businesses would in fact be exempt
trom any obligation whatsoever to many states whose
markets they exploit.

The Multistate Tax Commission will protect each
multistate business against the multitude of audits
to which i1t iIs subjected today. This will be true
because many states (ultimately, we hope, all states)
will participate in one complete audit performed
under the auspices of the Multistate Tax Commission.

The Multistate Tax Commission has available to it the
expertise of the tax experts who participate in its
activities, including several prominent consultants
and the Revenue Administrators of all member states.
The threatened federal legislation is the product of
mainly non-state-oriented people who have been overly
impressed by certain non-state-oriented aspects of
multistate tax problems but have paid far too little
attention to the state-oriented aspects of those
problems and who have ignored the great strides which
the states have been making iIn curing the causes of
the original 1961-62 complaints to Congress.

The Multistate Tax Commission offers business a
vehicle by which to communicate 1its problems to tax
administrators as a group and also a vehicle via
which those problems can :Ih many cases be solved.

The Multistate Tax Commission IS run by the state tax
administrators of its member states operating co-
operatively. Tj)e threatened federal legislation would
jeopardize each itate tax administrator®s operation

of his own revenue department.

A. The Multistate Tax Commission offers:

a) unity of purpose for both the states and
business;

b) uniformity of approach;

c) the distribution of its benefits to its
members and to the business world.



B. The threatened federal legislation offers:

a) unity of purpose on behalf of certain faVored
businesses only, thereby affording those businesses
a discriminatory approach which limits the benefits
to those particular businesses. This defeats the
interests of all other businesses as well as the
interests of the states.

b) no uniformity whatsoever; it really offers
less uniformity than exists now.

c) virtually no benefits to either the states
or the business world as a whole, the exception being
the benefits which 1t confers on the certain favored
multistate businesses.

The Multistate Tax Commission needs the support of Alaska
as a member. We hope that this memorandum has served to convince
you of the importance of your state becoming a regular member.

EUGENE F. CORRIGAN
EXECUTIVE DIRECTOR



JUDICIARY COMMITTEE REPORT
on

COMMITTEE SUBSTITUTE FOR SENATE BILL NO. 191

The proposed amendments to A. S. 9.35.080 would repeal sub-para-
graph (1) of that section and replace It with a now svb-paragraphl. Tho
changes proposed would not eake major substantive changes but would clarify
ambiguities in the present section.

Section 9.35.030(1) la Intended to provide an exemption from
execution upon a aura's income of $350.00 per month If he Is the head of a
family and $200.00 per month If he is a single man.

A number of problems arise under the sadton. First* all of the
earnings of a married woman are exempt. To change this, the judiciary
committee amendment would change the exemption to $350.00 per month for the
head of a family and $200.00 otherwise. Second, the present language spec-
ifies that the total amount of the exemption shall apply to Income "which
Is due him or received by him from any source at any time within thirty

days immediately proceeding the levy.” While It Is clear that the statute
1b Intended to Insure receipt by the judgment debtor of the appropriate
exemption amount each month, this language does not specify whether the
excess ever tfce exemption which mav be attached is to be computed with
respect to amounts actually paid during the paet thirty days, and appears
to authorise both accrued incog* and paid Income to be added together to
determine the excess liable to attachment. The proposed amendment would
gear the thirty dav period contained In the exemption statute to an accrual
basis, and would subject only those funds actually earned or otherwise
accrued during the previous thirty day period to execution, regardless of
when those funds are pavable.

The third change would specify that the $350.00 and $200.00 montlly
exemption amounts relate to net rather than gross Income and direct that the
amount be computed after deductions and payments required by lew or court
order, such as social security and child support payments. Frequent problems
arise because the present section fails to specify net or gross Income,
but the practice of many courts has been to treat the exemption as relating
to net Income.

The fourth change exempts the judgment debtor from the requirement
of filing a formal affidavit to avail himself of the exemption. The formal
affidavit requirement which requires notarization frequently constitutes an
unnecessary burden.

Barry Jackson
Chairman
Uouee Judiciary Committee



JUDICIARY CO>IMITTKE REPORT

COMMITTEE SUBSTITUTE FOR SENATE BILL NO. 191

The proposed amendments to A. S. 9.35.080 would repeal sub-viaragraph
(1) of that section and replaee It with a new sub-paragraph 1. The changes
proposed would not make major substantive changes but would clarify ambiguities
In the present section.

Section 9.35.080(1) Is intended to provide an exemption from execution
upon a nan®s Income of $350,00 per month if he Is the head of a family and $200.00
per month If he la a single nan. The judiciary committee amendment would change
this to $350.00 per month if he is the head of a family and $200.00 per month
IT he is not the head of a family. A number of problems arise under the section.
First, the present language specifies that the total amount of the exemption
shall apply to income "which is due him or received by him from any source at

any time within thirty days immediately proceeding the levy." While 1t is dear
that the statute is intended to insure receipt by the judgment debtor of the app-
ropriate exemption amount each month, this language does not specify whether the
excess over the exemption which mny be attached Is to be computed with respect

to amounts actually paid during the past thirty days, and appears to authorize
both accrued Income and paid Income to be added together to determine the excess
liable to attachment. The proposed amendment would gear the thirty days period
contained in the exemption statute to an accrual bas$p, and would subject only
those funds actually earned or otherwise accrued during the previous thirty

day period to execution, regardless of when those funds are payable.

The second change would specifv that the $350.00 and $200.00 monthly
exemption amounts relate to met rather than gross Income and direct that the
amount be computed after deductions for federal and state tax withholding,
social security, school tax, disaster tax, and unemployment Insurance. Frequent
problems arise because the present section falls to specify net or gross Income,
but the practice of many courts has bean to treat the exemption as relating to
net Income.

The third change exempts the judgment debtor from the requirement
of filing a formal affidavit to avail himself of the exemption. Amendments to
other statutes proposed apeclfy procedures to be followed In claiming exemptions.
The formal affidavit requirement which requires notarisation frequently
constitutes an unnecessary burden, particularly in rural areas where notaries
are not readily available.

Barry Jackson
Chairman
House Judiciary Committee
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March 13, 1969

The Honorable Barry Jackson
The House of Representatives
Juneau, Alaska

Dear Barry:

Apparently sooner or later this bill will pass through your
committee. It is the one which sets forth the language for re-
election of a judge, as for example, '"shall Charlie Brown be
retained as judge of the Superior Court for six years?” Now that
I am somehow intimately involved in this sort of election the humor
with which 1 viewed this approach has diminished. | would like to
suggest that we eliminate the confusion which occurred with respect
to Justice Rabinowitz and Judge Taylor last time around in the same
manner as other states have solved this. Namely, the wording should
be "shall Charlie Brown be retained as judge of the Superior Court
for the term prescribed by law?" This eliminates the public think-
ing that they are voting on the length of term.

I hope this suggestion is not misguided, but it does seem
somewhat essential to avoid the confusion. Thanks for all you are
doing for me, Fairbanks, and Alaska.

Sincerely,

Arthur Lyle Robson
District Judge

ALR/mj F



JUDICIARY COMMITTEE REPORT
ON
SENATE BILL NO. 218

By providing for a single Judicial ballot In each Judicial dis-
trict, this bill changes the present requirement that the name

of each judge and supreme court justice seeking to succeed him-
self be placed on a separate ballot. The committee substitute
clarifies the question which iIs to appear on the ballot by referring

to the fact that the vote Is required by law.

Barry Jackson, Chairman
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February 12, 1970 Cable Address:ROMEA

W. G. RUDDY

T.P.BLANTON

Representative Stanley P. Cornelius,
Sixth Alaska Legislature,
Juneau, Alaska.

Re: SSSB 275

Dear Representative Cornelius:
AS 09-35.200 provides for contribution among judgment debtors.

S 2”5 by a one line amendment proposed that the above section be
extended to cover joint tortfeasors, probably because of the Spaeth
case, 16 Alaska If)9* which held that this section did not apply to
joint tortfeasors where no apportionment is made or may be made. This
case also restated the common law rule that contribution may not
be enforced by the tortfeasor who nays the Judgment against one or
more joint tortfeasors.

I felt that S 2*15 was an imperfect solution and would leave
many important questions unsettled.

Ay As a result the uniform act was introduced as the present sponsor's
'substitute. It was revised by the National Conference in 1955 and

has been enacted in fourt states, Massachusetts , North Carolina,

North Dakota and Tennessee,

1 see nothing in the act as proposed that would adversely affect
plaintiffs,Who Indeed would be aided through the use of the contribution
doctrine through the settlement process as well as after judgment.

Under our present law it is my opinion that the settlement by
one tortfeasor with the cl'imant would not result in the release from
liability of other Joint tortfeasors, and it is my further opinion that
subsection (d) would not change our nresent law in that respect.

In short 1 believe that the bill before the House Judiciary
Committee comprehensively treats the subject of contribution
amount Joint tortfeasors on an equitable basis and 1 urge its
enactment.

Very truly~yours,
- e ' N C

S A"x- A



JUDICIARY COMMITTEE REPORT
ON

SPONSOR SUBSTITUTE POR SENATE BILL NO. 275

This bill proposes the adoption of the Uniform Contribution Among
Tortfeasors Act, prepared by the National Conference of Commis-
sioners on Uniform State Laws In 1955. The national conference’s
prefatory note to this Act states In part:

"This uniform act establishes the right of a person liable
for damages for an unintentional wrong to compel others,
who are liable with him for the seme damages, to share In
discharging the common liability.

"Under the existing law an Injured person may select whom
he wishes to sue from among those jointly liable to him
for an Injury. He need not sue all. He may settle nut of
court or he may sue all and collect the full amount cf

the Judgment from one. Under the prevailing law rule
there 1b no recourse by one who voluntarily pays or who Is
forced to pay the common liability, against the others who
ere equally liable to the Injured party but who have
escaped payment. ;
"This act would distribute the burden of responsibility
equitably among those who aro jointly liable snd thus avoid
the Injustice often resisting under the common law."

The judicirary committee amendment would require each tortfeasor®s
share of the liability to be based on his relative degree of fault,,
After a review of the official comments accompanying the uniform
tot and of the relevant pages of the transcript of the meeting of
the national conference®s committee whioh wrote this Act, the
Judiciary Committee is unconvinced of the need to prohibit the
degrees of fault from being considered (as la done In the original
version).

Barry V. Jackson , Chairman



AMENDMENT

IN THE HOUSE BY THE JUDICIARY COMMITTEE

TO: Sponsor Substitute for Senate Bill No. 245

Page 2, Line 16: Delete "not".

«
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MERDES, SCHAIBLE, STALEY & DbLISIO

POST OFFICE BOX 616
FAIRBANKS, ALASKA 99701

March 6, 1969

The Honorable Barry Jackson
House of Representatives
Pouch V

Juneau, Alaska 99801

Dear Barry:

Sometime back I wrote you regarding the possibility of introduc-
ing a Bill permitting contribution among joint tortfeasors. It
is my understanding that Senator Haggland is considering intro-
ducing the Uniform Contribution Among Tortfeasors Act. I hope
you will support the Bill when it is introduced. The basic idea
of the legislation is that if two persons are found to be liable
for injuries or damage to a third person, and one of the two has
to pay more than his share of damages, he has a right to recover
proportionately from his joint tortfeasor.

It also tends to prevent collusion between one Defendant and the
Plaintiff in a tort action in return for a promise by the Plain-
tiff to only collect from the uncooperative Defendant. This can
be very deceptive to a jury which does not realize that the
Plaintiff and one of the Defendants are working together.

The Uniform Bill also contains many provisions which insure that

the rights of the Plaintiff, the injured person, are not prejudic-
ed in any way by the Bill.

HS/be
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