


TTKHI H i i D K U T T M
LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM
March 1, 1969

TO: Barry Jackson, ^hairman,
House Judiciary Commit 1

FROM: Arthur H. Peterson
Revisor of Statute

SUBJECT: PSC-related bills presently
before the legislature

HOUSE
HB 18&, by Guess & Bradner —  full PSC chapter —  same 

as SB 54
HB 20?, by Fink —  virtually full PSC chapter —  same 

as SB 128 but. deletes exemption for municipally 
owned and operated utilities re rates

SENATE
SB 54» by JoseDhson, Rader &. Begich -- full PSC chapter
SB,128, by request of the governor —  virtually full PSC 

chapter
SB 214, by Rader —  mainly deals with the definition of

"public utility" and the exemptions from the applica­
tion of the PSC chapter

SB 215, by Ruder —  deals with the pay and removal of PSC 
members



CITY OF FAIRBANKS
CHAIRMAN MEMBERS

MUNICIPAL UTILITIES SYSTEM
WILBUR WALKER RAY KOHLER

S ECR ET AR Y

Operated By The Public Vtllitlee Board 
6 4 8  F IF T H  AV EN U E M.B. SCHIERHORN

DON C. CHANDLER FAIRBANKS, ALASKA RON NERLAND

P.O. BOX 2215 - 65701

January 23, 1970

Senator Paul Haggland, Chairman 
and Commerce Committee Members

Gentlemen:

During April 1969, testimony was presented to the Commerce Committee by 
Fairbanks representative, A. J. Movius. The position of the City was, at that 
time, and is, that the benefits to be gained in protecting the public's interest a re  
.outweighed by the burden imposed on the rate payers who will pay for the regulation.

The City of Fairbanks Public Utilities Board and Fairbanks City Council have 
previously gone on record as being opposed to regulation that will interfere with the 
regulation of local utilities on a local basis. An arbitration provision is the only 
forseeable genuine benefit that could accrue to the rate  payer.

If a bill is to be passed, and if this is to do any good, it must contain a provision 
to solve the service area problems existing between contiguous utility organizations.
If the legislature sincerely intends to protect the public by passage of a bill to strengthen 
the Public Service Commission, definite guide lines for settling border disputes will 
be contained in the legislation.

Finally, one practical point - it is apparent to everyone that the Public Service 
Commission has been overwhelmed by the RCA certificate situation and this should 
point out that if the Commission is to be effective in protecting the rate payer, it 
must f irs t get organized.

Very truly yours

Ray Kohler 
Vice Chairman 
Public Utilities Board

Kohler

cc: Committee Members
Fairbanks Area Legislators 
Public Utilities Board Members 
City Council Members



CITY OF KETCHIKAN

KETCHIKAN PUBLIC UTIUTIBS 

Senate Bills Nos. 94 and 128 and House Bill No. 188 have been introduced ii

the State Legislature, If passed, these bills would put control of municipal ^

utilities under an appointed State PublicSarvice Commission. ____ —
*

The City of Ketchikan Public Utilities have been regulated by the City Coum 

for approximately 34 years and have provided its consumers a reasonable level of 

service at the lowest rates in Alaska, and at rates belov the national average
. 8

for residential service.

Control by a State Public Service Commission, in addition to violating the■i
charter provisions of home rule cities, would constitute an unnecessary interfaranaa 

in the management of city affairs, and could, by creating additional operating^

expense in the operation of its utilities, result in higher rates for service to 

be paid by the consumer.

Wednesday, March 5, 1969, at 7:00 P.M., a hearing will be held by the Senata^l^s^
• ; v>'lCommerce Committee on Senate Bill No. 128. If you feel this type of legiilation

would be against your best Interests we would strongly urge that you send a letl

or telegram expressing your opposition to Senator Paul Haggland, Chairman, Sanata- i J b n
Commerce Committee, State Capitol Building, Juneau, Alaska.

KETCHIKAN, ALASKA, 3 MARCH, 1969 
f DEAR SENATOR HAGGLAND
tIF I WERE A MEMBER OF THE LEGISLATURE, I WOULD VOTE "NO" ON EITHER OR BOTH OF 
;THE ABOVE MENTIONED BILLS. IT IS MY PERSONAL OPINION THAT THE ALASKA PUBLH 
SERVICE COMMISSION ALREADY HAS TOO MUCH REGULATORY POWER OVER INDUSTRIES 

I WHICH THE INDIVIDUAL MEMBERS OF THE COMMISSION HAVE VERY LIMITED KNOWLEDGE. f p  
RESPECTFULLY / ' v M M

« •

Ktsrct i rumi / 

PAUL J . /KINGREN,
| WINGREN /FOOD STORES, INC.



S t a t e  o f  A l a s k a

OFFICE OF THE GOVERNOR 

J u n e a u

February 7, 1969

The Honorable Jay S. Hammond 
Chairman, Senate Rules Committee 
Alaska State Legislature 
Juneau, Alaska 99801
Dear Mr. Chairman:
Pursuant to State law and the Uniform Rules of the Legislature, I 
am transmitting herewith a bill entitled "An Act relating to the 
regulation of public utilities, defining the composition, powers 
and duties of the Public Sarvice Commission; and providing for an 
effective date."
The attached bill would effect a number of important changes in 
the existing Public Service Commission Act.
It will substantially strengthen the regulatory authority of the 
Commission in certain respects. It will broaden the Commission's 
base of jurisdiction; it provides a reasonable and workable means 
of engendering compliance and enforcement; and it gives the 
Commission the ability to effectively regulate within its sphere 
of jurisdiction.
The bill does not repeal and re-enact the entire existing PSC Act. 
The first several sections of Chapter 42.05 are retained or simply 
revised. This has the effect of leaving the composition of the 
Commission as it is. Revisions are included, however, which would 
provide means for removing a commissioner from office: either by
the same procedure in which he is appointed or for cause. These 
removal methods are designed to provide continuity of policy of 
the Commission. At the same time it affords an essential ability 
for change in event of incompetence, etc.
Due to the rapidly increasing workload of the commissioners and the 
need to retain well qualified and competent men on the Commission, 
the bill proposes an annual salary of $5,000.
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The bill does repeal and re-enact all sections beyond AS 42.05.060 
of the current chapter. In many instances, however, the new provi­
sions are the same or similar to the present ones. Re-enactment 
of this large block of sections was employed primarily to provide 
continuity and uniformity and avoid the confusion of large scale 
amendments, additions and deletions.
The other areas of important change which this bill would affect 
can be summarized as follows:
Sections 42.05.141 - 171 clarify the regulatory authority of 
the Commission. It is divided into general and administrative 
authority. The latter specifies that the Commission is to pro­
vide by regulation, for its own rules of practice and procedure 
in its adjudicatory proceedings. The procedures of the APA 
(AS 44.62) were never designed, intended nor are they appropriate 
to the usual utility regulatory agency investigation and hearing.
The authority given to the PSC to prescribe its own procedural 
rules is similar to such authori ;y granted the Alaska Transpor­
tation Commission in 1966 (139 SLA 1966).
The new statutes make it clear that the Commission may employ its 
own hearing officers. They also clarify the Commission's authority 
to hear a case itself without using a hearing officer. This author­
ity has been implied in the past but the conflicting hearing pro­
cesses provided for by the APA and the current PSC statutes rendered 
the implication at least questionable. The new provisions also 
expressly state that a commissioner may act as hearing officer.
The proposed bill expands the authority/of the Commission in respect 
to certification of utilities. It prescribes unauthorized discon­
tinuance or abandonment of certificated service and gives the 
Commission the power to modify, suspend, or revoke a certificate 
under certain conditions.
The new provisions concerning utility service have been strengthened 
in the requirement that service be reasonable, safe, adequate and 
sufficient.
In the area of rate regulation, the new bill makes it clear that the 
Commission may make, fix, alter and amend rates. It also expressly 
provides for suspension of rate changes for a maximum period of 
seven months. The seven-month period corresponds to the rather 
standard statutory suspension period for Commission regulating 
motor carriers, etc., but is less than the ten-month period com­
monly provided in regulation of electric, telephone, etc., 
utilities.
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The Commission is also given the authority to apportion joint rates 
where the participating utilities cannot agree on apportionment or 
an apportionment is prejudicial to one of them.
The bill provides for reparations where the Commission finds that 
a utility has charged unreasonable, excessive or discriminatory 
rates.
In valuation of utility property for rate making purposes, the 
Commission is required to determine fair value primarily as a 
function of original cost less accrued depreciation. This, in 
effect, codifies the approach taken by the Commission in actual 
practice.
For the sake of uniformity and usefulness of information, the Com­
mission is given the authority to prescribe the accounting systems 
to be used.
Article 8 of the bill provides both criminal and civil penalties 
for violation. Adequate penalty provisions are essential to 
regulation. They are designed and normally act as a compliance 
tool; and compliance rather than levy of fines or penalities is 
the objective.
The general provisions of the bill include assessment of regula­
tory fees, a public records section and a section to the effect 
that the 1968 amendment to Section AS 42.05.640(2) did not abrogate 
any rights vested in a public utility prior to its enactment. It 
is also called to your attention that the 1968 amendment is repealed. 
The provision therein which defined public utility in terms of
$25,000 minimum gross annual revenue was completely unworkable ---
and raised numerous corolary questions concerning Commission 
jurisdiction. tifintL'i'1.

The definition of public utility is broadened and like its pre­
decessor confines itself to definition. Exemptions are incor­
porated in a separate section.
Municipally owned and operated utilities are exempted from regula­
tion only in certain respects. These are specified in subsections 
AS 42.05.631(b)-(d). In brief, a municipal utility would be exempt 
from rate regulation for services provided within the city 
boundaries. Services which it provides outside the municipal 
boundaries would not be exempt. Municipal utilities would also 
be exempt en toto from Sections AS 42.05.491 - 511 concerning 
financial and management regulation, and from Section AS 42.05.641 
concerning regulatory fees.
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The only other exemption from regulation is the person who fur 
nishes water, gas or petroleum products by tank, wagon, etc. 
However, this exemption is limited where such supplier is pro­
viding the service to a public utility in which he has an 
affiliated interest.

Sincerely yours

Keith H. Miller 
Governor



THE FOLLOWING PAGES WERE TREATED AS 
A UNIT IN THE ORIGINAL FILE.



P H Y S IC A L DISABILITY

for .-.evident Insurance pulley as to w hether 
insured had had  nny "physical defect n r in­
firmity" or "any local or constitu tional d is­
ease." O cean A ccident & G u aran ty  Corpo- 
ration v. Uubln, C.C.A.Cah, 73 l-\2d 137, 00 
A .U li. 412.

PHYSICAL DEPRECIATION
"Physical depreciation" of properly is 

the resu lt of de te rio ra tion  dttc to into and  
wear. I t  resu lts  from  use, decay and  th e  ac­
tion of the elements. "P hysica l depreciation" 
is a  constan t fac to r, and jf begins as s.sm  as 
the s 'ru c tu rc  is oxjtosod to  tin? net ion of . the 
dem ents o r is tint into—i'm1', Ventral It. CO. 
(it .New Jersey v. .Martin, D.C.X.J., 30 F .Supp. 
41, 00.

"Physical depreciation" is reduction  in 
value of s tru c tu re  due to  actual w ear and 
te a r  or physical de te rio ra tion . P roperty  con­
sisting of paper mill, ling factory , s to re ­
houses, ya rd  equipm ent, etc., used by going 
concern, should be assessed fo r tax a tio n  a t  
valuation Axed by reconstruction  cost less de­
preciation, in absence of m ark e t va lue  o r evi­
dence thereof. People ex rel. U nion ling  & 
Paper C orporation v. F itzgera ld , 2 X.Y.Sdld 
200, 203, ICO Misc. 237.

PHYSICAL DETERIORATION
Company form ed by m erger of ti t le  com­

panies wag not en titled  to  deduction from  
income fo r "obsolescence" in am ount o f a l­
leged decrease in  value o f  ti tle  in su rance  
p lan t w hich company fa iled  to  keep up  to  
date  a f te r  the m erger, s ince loss of useful­
ness w as no t liecause of changing economic 
conditions o r c ircum stances over w hich com­
pany lacked control, bu t w as re su lt ra th e r  
of "physical de te rio ra tion ."  Itcvcnuo A ct 
ires, { 23(k), 20 U.b.C.A. (I.n .C . 1030) |  23. 
United S ta tes  v. R eal E sta te -h an d  T itle  & 
T ru s t Co., C.C.A.Pa., 102 F.2U 0S2. 3S0.

’ p h y s i c a l  DIAGNOSIS
F au lty  diagnosis of itse lf and a p a r t from  

trea tm en t does not give rise to action fo r 
m alpractice, since diagnosis m ay righ tly  ho 
changed from  time to lim e. "Diagnosis" is  
defined as the art or act o f recognising the  
presence of disease from 1U symptoms, and 
deciding as to its character, also the decision  
reached, for determination o f type or con­

dition  th rough  oiso o r  fqx'di.i'-n stu d y  or con­
clusion a rriv ed  a t  th rough  critical porcoj.iioi. 
o r sc ru tiny . A "clin ical diugon:-!.-." i* o..e 
m ade from  a  study  o f the symptom:-, only, 
am i a  “physical d iagnosis" Is one mu le by 
m eans o f physic; , m easure, such as pa lpa­
tion and  iusjMcMou, "M alpractice" is the 
tre a tm en t o f a  c:t->u by surgeon o r  physician  
in  n m illiner co n tra ry  to  accepted ru les urn! 
w ith  in ju rio u s re su lts  to the p a tie n t; anu 
bonce any professional m isconduct o r  any 
unreasonable luck o f skill o r fidelity in 
pcrforninuce of professional duties o r o f m is­
tre a tm e n t o f a  d isease o r In jury  through 
ignorance and  carelessness. W uhan.*  v. ii.i- 
as, 1 X.W.2U 121. 124, 140 Xcb. C30.

PHYSICAL DISABILITY
Cross R eference!

Crijipling

A vo ter wiio claim ed th e  ascii-:.who of 
an election ollicer in p reparing  hio ballo t <.n 
the  ground, not th a t lie w as l.iind o r could 
no t roan  o r w rite , bu t th a t he le f t h is eye­
glasses a t  homo w as no t under ";.hy>ie..i 
ab ility ,"  W ithin Rcv.SC. a r t . ' >'•>, a* amend* 
ed by A cts 3iitli la  g., 1010 .. 33, Vernon’s 
A uu.Civ.8t. a r t .  3010, Vernon’s A nn.I'.C . art-.. 
224, 223, w here lie m ade no effort to  get ids 
glasses, the law  applying oiuy to  perm anen: 
d isab ility , l l i l le r t  V. iichweppe, Tex., 231 8. 
W. 132,134.

Q uestions in life policy application  re ­
gard ing  deform ity , am putation , and physical 
d isability , and  w hether insured  had  d > i A.’12 
of geu ito -u riuary  system , did no t suggest to 
Insured operation  fo r rem oval o f test ode 
as to  w a rra n t cancellation of policy, w... iv 
application  did no t disclose such opera:. 
opcrutlon  lieiug n e ith e r "deform ity ." "..n.pu- 
ta tlo n ,"  nor necessarily  "physical d lsab il.ty ," 
A m erican Ih fe  Ins. Co. v. B u try s , l-;t> So. 
C17, 020, 227 Ala. 32.

Tlie provision of c h a rte r  of city  of Sac­
ram ento  fo r beneAts fo r "p* yslcal d isab ility"  
of city  em ployees a s  resu lt ot in ju ry  received 
In jiorform aiice of duty , and fo r reduction  of 
such beneiits by am ount o f any w orkm en's 
com pensation aw ard  aga in s t city, docs no: 
cover dea th  of au  empioyee during perform ­
ance Of duty , am i hence docs nut u'uthorir.e 
pension paym ent to widow o f employee w ith ­
in  city  retirement system  to bo reduced by
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§1220 P u b l i c  U t i l i t i e s  A c t
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state-wide importance and eonccrn and have been enacted in aid 
of the health., safety, and welfare of the people of this State.

. l e g i s l a t i v e  h i s t o r y

E nacted  1831. B ated  on S tatu  1915 ch 01 § 43 aubd (d ) p  137, a t  amended
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. I ; . ,-i-v- •Aw-:by S ta ts  1917 ch 209 § 1 p 320, S ta t j  1927 ch 704 § 1 p 1216, S ta te  1933 eh 835 
§ 1 p 2227, w ithout substan tia l change,

COLLATERAL REFERENCES 
Cal J u r  2d E m inent Domain § 180, Railroads § 21.

Law Review A rticles:
30 SOLE 191 (public u tilities regulation and community in te res t).

m -;
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§ 1220. Legislative declaration of purpose for enactment of

§§ 1206 to 1218. The Legislature declares that Sections 12u6 to 
1218, inclusive, are enacted as a germane and cognate part of and 
as an aid to the jurisdiction of the commission in the supervision 
and regulation of railroad and street railroad corporations.

LEG ISLA TIV E HISTORY 
E nacted  1951. Based on S ta ts  1915 ch 91 J 43 subd (e )8  p 137, os 

amended by S ta ts  1917 eh 209 § 1 p 320, S ta ts  1927 ch 704 § 1 p 1216, S ta ts  
1933 ch 855 § 1 p  2227, w ithout subxtuntiul change,

C O L L A T E S /L  REFERENCES 
Cal J u r  2d Em inent Domain § ISO, Ruilroads § 21.

, Law  Review A rticles:
30 SCLR 101 (public u tilities regulation and community in te res t). »

NOTES OP DECISIONS 
JU n d er Const A rt X I, §§ 22 and 23, lution of public u tilitiea. E ast Bay
egisiuturc has plenary and unlim ited M unicipal Util. Dint, v R ailroad Com. 

au thority  in so far as such conferred (1924) 194 C 003, 229 F  949. 
powers are germ ane to subject o f regu*

' ... <5 V.

CHAPTER 7 
Valuation of Public Utility Properties

A uthority  to  value and revalue property of public utilities.
H e a r i n g s  to ascertain  vuiut's: N otice: Prelim inary exam ination:

U tilities en titled  to  hearing: Reduction of evidence to  w riting.
M aking and tiling of findings: Review of findings; F indings as ad*

mUsiblo in evidence: Findings us conclusive evidence: M anucr
of controverting  fac ts found.

A dditional hearings for revaluations, e tc .: Procedure t ; r  hearings:
Findings. '

CROSS REFERENCES 
“ Commission" and “comm issioner": $ 20,

§ 1351. 
$ 1332.

§ 1333.

§1334

§ 1351. Authority to value and revalue property of public utili­
ties. The commission muy ascertain for cuch purpose spcciticd iu 
363

■ M '; ■' ,$■
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Oh 7] V a lu a tio n* o f  P r o p e r t ie s § 1251

/this part, the value o£ the property of every public utility in this 
State ami every faet and element of value which in its judgment 
may or does have any bearing on such value. The commission may 
make revaluations from time, to time and ascertain the value of 
all additions, betterments, extensions, and new construction to the 

\ property of every public utility.
LEG ISLA TIV E HISTORY

E nacted 1051. Hasi-d on:
(a ) S ta ts  1915 ch 91 § 47 subd (a ) p  139, us amended by S ta ts  1917 ch 17v 

§ 1 p 291, w ithout substan tia l change.
(b ) S ta ts 1st E x Sons 1911 ch 14 § 47 subd (a) p  42, as amondod by  S ta ts 

1913 ch 339 § 1 p 084.
(c ) S ta ts  1911 ch 20 § 20 p 22.

COLLATERAL R EFER EN C ES -
Onl .Tur 2d Em inent Domain § 353, Public U tilities and Scrvicos §§ 53, 55.
M cK inney's Cal Dig Public U tilities and Services § 52.
Am .Tur Public U tilities and Services §§ 105 e t scq.

Law  Review A rticles:
2 CLll 3 (ju st and scientific basis fo r establishm ent of public u tility  ra tes, 

w ith particu lar a tten tion  to laud values).
3 CLR 500 (valuation  of public service companies fo r rate-m aking purposes: 

going concern value),
5 CLR 1 (estim ating  depreciation in valuation of public u tilities  f e r  rate- 

m aking purposes),
12 CI.R L83 (theory of prudent investm ent as a rate basis).
15 CLR 445 (investigations on the commission's own m otion).
32 CLR 39S (rate  m aking of public u tilities discussed).
23 S t llJ  1(35 (law yer's view of valuation of public u tili ty  property). 

A nnotations:
20 ALU 500 (effect of additions constructed a t w ar and postwar prices on 

valuation fo r rate-m aking purposes).
49 A I.E  1477 (valuation of stree t easem ent fo r street railw ay ra te s ;.
03 ALR 1090 (telephone company's rights in, and remedies available to  pro­

tect, telephone directory and advertising  m aterial therein).
72 ALR 1232 (cupitnli/.ing or funding bond discount).
04 AI.R2d 800 (llubility  of public u tility  to ab u tting  owner for destruction 

or in ju ry  of trees in or near highway or s tree t) .
04 AI.R 1190 (railroad company's liab ility  fo r Injury or death  of pedestrian 

due to  condition of surfucc of crossing).
04 ALIi2d 1290 (adm issibility  of evidence of repairs, change of conditions, 

or precautions taken a f te r  accident).
00 ALR2d 034 (liab ility  of m unicipality for to rts  in connection w ith a irpo rt).
07 ALR2d 1304 (liab ility  of railroad for in ju ry  or damage resulting  from 

motor vehicle strik ing  bridge or underpass because of insufficient vertical 
clearance).

68 A Lit 2d 392 (com pensation or dam ages fo r coudomning public u tility  
p lan t).

NOTES OF DEOISIONS
I. C ourt Decisions.

II . Public U tilities Commission Decisions.
IPub Util Codel— 24 . . .  3 4 9
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In  proceeding Involving tran sfe r and 
recap ita lization  of public u tility  prop­
erties i t  ia no t necessary tlm l coin- 
mission determ ine presen t valuo of 
lands involved. S an ta  Crux County 
U til., In  re (1028) 31 CUC 32.

Incom e theory  as measure of valuo 
is unstable. Kan Francisco, In  ro 
(1020) 33 CItC 202.

A ctual application o f incomo theory  
is by means o f a purely m athem atical 
form ula which determ ines the answ er 
w ithout tlio exercise o f judgm ent. 
San Francisco, In  ro (1020) 33 CUC 
202.

Ju s t compensation cannot be found 
on basis o f income earned from  prop­
erty , investm ents in which a  u tility  
estim ates it  m ight make in  the fu ture. 
I t  is commission’s duty to  fix ju s t com­
pensation on basis of property ownod 
and to bo taken  on the day of tak ing . 
San Francisco, In  ro (1020) 33 CItC 
202.

5.  PROPERTY INCLUDED
IN  VALUATION

Unused proporty.—In  making valua­
tion of w ater u tility  property fo r rate- 
fixing purposes, w ater owned by u til­
ity en tire ly  separated from  its  wator 
system and not used or useful in serv­
ice of w ater to  its  consumers, w ill not 
bo included as p roperty  on tlio value 
of which a re tu rn  is allowed. W atson­
ville W ater A L igh t Co., In  ro (1010) 
17 CUC 120.

In tercorporato  relationship.— W orth
of subsidiary electric railw ay to  par­
ent railroad ns collector and d is tribu ­
tor of parent company's passenger and 
freight traffic is factor to bo consid­
ered in determ ining reasonable ruto of 
roturn to bo allowed subsidiary. 
Chamber of Commcrco v Pacific Elcc. 
R. Co. (1028) 31 CUC 434.

N onoperative proporty.—Cost o f di­
version dam rendered nonopcrntivo 
uad no longer uooessary in  rendering

service should he excluded from opera­
tiv e  capital. M onterey County W ater­
w orks, In re (1928) 31 CUC «32.

Lands.—When m arket value of land 
is found there is nothing to  bo added 
to  fu r th e r indicate value of land ex­
cept i t  be th a t in tang ib le  value which 
a ttaches to  composito property  in  use. 
San Francisco, l a  ro (1029) 33 CUC 
202.

N onutility  P roperty .—W ater com­
pany rendering privato  service and 
u tility  scrvico which contends th a t 
p riva te  properties acquired from pred­
ecessor b.ivo never been dedicated to 
public uso has no legal righ t to kavo 
such properties fully valued fo r util- 
ity -rn to  fixing purposes merely because 
u tility  arm  of company may bo ac­
corded by tbc o ther a  revocable per­
missive rigid to  use th a t p art o f the 
property con lidcrcd p rivate . This does 
no t mean th a t wero the u tility  to show 
th a t i t  has a definite legal rig h t to 
tho uso of p riva te  property for u tility  
purposes i t  would not ho entitled to 
have a  fa ir  value accorded to  such a 
righ t. Thomas v Muntcrc.* County 
W ater W orks (1937) 40 CUC 683.

6,  COST AND
IN V ESTM EN T

Reproduction cost based upon esti- 
m ate of w hat price of m aterial and 
labor will be two years hence is specu­
lative and of very little  assistance in 
determ ining ra te  base. W atsonville 
W ater & L ight Co., In  re (1919) 17 
CUC 126.

H istorical cost and present value.— 
Where app lican t claims th a t rates 
should be established on estim ated 
present value o f property and not on 
historical cost now, consideration must 
bo given the fa c t th a t i t  is electric 
u tility  serving under regulation ia 
te rrito ry  freo from general competi­
tion  and  has o ther nnd different obli­
gations imposed upon i t  than those 
to  which nonpublic u tility  is subjected, 
for i t  may bo required to  moot the de­
mand* of te rrito ry  whothur costs arc
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§1351 Public U tilities A ct [Divl,Ptlj
[11,7]
high Of low and develop plant* when 
necessary to provide for needs of pub* 
lie during periods o f  high prices os 
well as o f low prices, and amount 
invested in public u tility  properties, 
if  known, o r i f  no t known, tho his* 
torical cost of property, should be 
regarded as principal element in a rriv ­
ing nt ra to  base nnd applicant is 
therefore en titled  to  fa ir return  upon 
its  reasonable historical cost ra ther 
th an  upon “present value.” Southern

rras Pow er Co. Si Holton Power Co., 
In  re (1020) 18 CRC 818.

Allowanco for historical investm ent 
should not be blindly  followed In enso 
u tility  has unreasonably delayed in its 
obligation to  public by failing  to de­
velop plant* nt tim e when they should 
have been developed and la ter con­
structing  them  under conditions of 
high cost o f money and m aterial, in 
*uch case, fairness to consumers must 
d ic ta te  lesser compensation to  u tility . 
Southern S ierras Pow er Co. & Holton 
Power Co., In ro <3920) 18 CRC 818.

Allowance for developm ent cost.— 
Commission refuses to allow a* devel­
opment costs, either in cap ita l or to 
be am ortized nt th is time, early  losses 
Incurred by u tility  prior to its pur­
chase by present owners, as former 
owner* would not benefit thereby and 
it  would be equivalent to requiring 
consumer* now to pay power bills 
which should havo been paid a t tho 
tim e, were they reasonable. Southern 
S ierras Pow er Co. & Holton Power 
Co., In ro (1920) 18 CRC 818.

A ctual cost cannot be sole measure 
of value, adm itting  th a t expenditures 
fo r special equipment, labor and m an­
agem ent is the hest measure of vsluo 
sineo substitution partakes o f the elo- 
m ent of speculation, yet abnorm ally 
high or abnorm ally low costs or costs 
Incurred during a tim e long since past 
or fo r th ings no longer clllciciit can­
not bo th e  truo measure of actual pres- 
ent-day worth of tho properties for 
which ju s t compensation m ust bo fixed, 
Redding, In  re (1921) 10 CRC 267.

Tho b es t cvldcnco of dovolopmont

costa consists o f showing w hat the 
costs actually  am ounted to  during a  
reasonable developm ent period and 
should be applied ir. all eases whcro' 
i t  is possible to determ ine the nature 
and exten t o f actual losses, i f  any, 
during such developm ent period, Red­
ding, In rc (1921) 10 CRC 267, 293.

Investm ent in  advance o f  present 
needs.—In ra te  proceeding cost of 
canal enlarged beyond present need* 
may bo appraised upon the basis of 
the cost of th a t portion of canal rca- 

■ so 'ably  necessary fo r scrvieo to pre­
sent consumers, fo o th ill D itch Co.,. 
In ro (1928) 32 CRC 41.

W ork in progress.—Construction 
work in progress as o f date of valua­
tion should bo included in reproduc­
tion eo new nnd reflected thereby in 
tho flguro of ju s t compensation. Saa 
Francisco, lu  re (1929) 33 CRC 202.

P relim inary  organisation .—'Within 
reasonable bounds prelim inary organ­
ization expenso is proper item  to be 
included in reproduction cost new. 
San Fruncisco, In re  (1929) 33 CRC 
2u2.

Cost o f acquisition of land  disal­
lowed in determ ination  of ju s t com­
pensation where such amount sa may 
bo claimed i* amply covered by liberal 
nllowanco fo r organization expenso 
and otber general overhead*. San 
Francisco, In  ro (1929) 33 CRC 202.

7 . --------------CONSUMERS’
a d v a n c e s

Consumers' advances in  a id  of con­
struction  being available to u tility  
w ithout paym ent o f in terest will be 
trea ted  us proper deduction in deter­
m ining ra le  base, Southern Calif. Gas 
Co., lu  ro (1928) 32 CRC 379.

8. —  AMOUNT AND VALUE 
OF SECU RITIES

I t  Is no t th e  practice to u*« as ra ts  
baso tho am ount of securities ou tstand­
ing, tior flguro* carried  iu fixed capital 
accounts in a u tility 's  books unless, in 
tho commission's opinion, such figures, 
a t  tirno of ra to  Using, rcprcseut roa-
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PUBLIC SERVICE COMPANIES 66 § 1151
slon, 2i>3 A .id  (IS! 204 Pa.Supor. 102,
1964.
52. —  F lnd lnos of com m ission , hear- 

inn and determ ination  
P ublic U tility  Uomiiifsidon wan pre­

sum ed to havn considered  effort o f  sum-  
pcwdon of ta r iff  supplem ent In f lalr.fr 
final go* rail-*, and svnn not renin red 
to  m nko a  sp ec ific  inonrtnry a llow ance  
for a  calcu lated  loos a lleged ly  due to 
su sp en sion . C ity  of P ittsburgh v. P enn­
sy lv a n ia  Public U tility  <’mnml»ylon, 222 
A .2d 395. 2(18 l i t .  Super, 260. I960.

AVhrro I'u lillc U tility  C om m ission hnd 
suiTli'lrnt ev id en ce licfore It In approv­
ing ra te  Incrouae for steam  h ea lin g  
com pany, even  though d efective  In cer­
ta in  resp ects, to  reach conclusion that 
proposed rates w ere Just and reason a­
ble and  th a t fa ir  value o f  u tility ’s  prop­
erty  w ould support proposed Increase  
tr. ra tes, no specific finding of fa ir value  
or fair rate o f  return wan necessary.
P enn  Sheraton  H otel v, P ennsylvan ia  
P ublic U tility  C om m ission , 184 A . 2d 324,
198 1’a .Supor. 618, 1962.

§ 1 1 5 1 . V a lu a tio n  o f  p ro p e r ty  o f  a  p u b lic  u t i l i ty  
T h e  com m ission  m ay , a f te r  re a so n a b le  no tice  a n d  h e a rin g , a sc e r ta in  

an d  fix  th e  f a i r  v a lu e  of tho  w hole o r  an y  p a r t  o f th e  p ro p e r ty  o f ar,y  
pu b lic  u ti li ty , in  so f a r  as th o  sam e  is m a te r ia l to  th e  exercise  of the 
Ju risd ic tio n  o f tho  com m ission , an d  m ay  m a k e  re v a lu a tio n s  from  tim e  to 
tim e  u n d  a s c e r ta in  th o  fa ir  v a lu e  of a l l  now  c o n s tru c tio n , ex ten s io n s , and 
a d d it io n s  to  th o  p ro p e r ty  of a n y  p u b lic  u ti li ty . W h en  any  pub lic  u ti li ty  
fu rn is h e s  m oro  th an  one  of th e  d if fe re n t types o f u ti l i ty  serv ice e n u ­
m e ra te d  in p a ra g ra p h  seven teen  of sec tio n  tw o  of th is  a c t,i th e  com m is­
sion sh a ll se g re g a te  th e  p ro p o rty  used  an d  u se fu l in  fu rn ish in g  each  type 
o f su ch  se rv ice , and  sh a ll no t co n s id e r th e  p ro p e r ty  o f such  pub lic  u ti li ty  
a s  a  u n i t  ir. d e te rm in in g  tho  v a lu e  o f  th e  p ro p e r ty  of such  pub lic  u ti l i ty  
fo r th e  p u rp o se  of f ix in g  ra te s . In  f ix in g  a n y  r a te  of a  public  u ti li ty  
e n g ag ed  exclusively  in  com m on c a rr ia g e  by m o to r veh ic les , th e  com m is­
sion  m ay , in  lieu  of o th e r  s ta n d a rd s  e s tab lish ed  by Saw, fix  th e  f a i r  re­
tu rn  by  re la tin g  tho  f a i r  and re a so n a b le  o p e ra tin g  expenses, d ep rec ia tio n , 
taxes a n d  o th e r  coats o f  fu rn ish in g  se rv ice  to  c a r r ie r  o p e ra tin g  rev en u e  ;. 
As am ended  1063 , A ug. 1, P .L . 440, i  1 ; 1065 , Doc. 22, P .L . 1165, { 1, 
e ffec tiv e  In 00 days, 

i  Section  1102 of this title, 
flection  2 o f act I9C6. Dec. 22, P.U.

1165, provided th a t (lie n et should take  
effe ct in n in ety  days.

Suction 2 o f tho act o f  1963 provided  
that th e  a ct should  take effect In n inety  
days.

. 3. V a lu a tio n — In c e n tra l
Public U tility  C om m ission acted w ith ­

in Us pow er In ru le  proceeding In refu s­
in g  to reduco g a s  u tility ’s trended or ig i­
nal co st m easures of valuo to ex ten t of 
in vestm en t tax  credit a s  too specula- 

„ tlv e  (I lly  o f P ittsb u rgh  v. P en n sy l­
van ia  Public U tility  C om m ission, 232 
A .2d 329. 2118 Pn.Hupcr, 260, 1966.

Public U tility  C om m ission 's treatm ent 
in rate proceeding of in vestm en t tux 
credit a s  a  rod net Ion In co st o f ga* u tili­
ty 's property and deduction of unnmor- 
tilted portion thereof from  original and  
trended co st  m easu res on valuo w a s not 
an ahuso of d iscretion . Id.

In d eterm in in g  fair va lu o  of physleal 
plant o f steam  heating  com pany, one 
m easure of value, against which dep re­
ciation  In accrued , la original coat of 
construction , th a t Is. co st  when first 
devoted  to  public servlco , w hich doe* 
not include fu tu re  c o s ts  of rem oval.
Penn Sheraton  H otel v . P ennsylvan ia  
P ublic U tility  C om m ission , 184 A.2d 324,
198 Pa.Super. 618. 1863.

N e g a tiv e  sa lv ag e  a c tu a lly  Incurred by  
s te a m  h e a t in g  co m p an y , e i th e r  up o n  ac­

tual retirem ent o f  property w ithout re­
placem ent or upor. replacem ent o f Item  
o f  property. Is en titled  to  consideration  
in  rate proceeding. Id.
A, ——  Fair value, valuation

The P ublic U tility  Com m ission la r.ot 
bound to an y  specific form ula to d eter­
m ine fa ir value, but It cannot take only 
one factor us the formula: it need not 
g lv o  equal w eigh t to nil m easures of 
fa ir  value, but n either can It w eigh  
fa ir value only by one consideration. 
Scranton Steam  H eat Co. v. lV n n sv i-  
v an la  Public U tility  C om m lss.on. if?  
A .2d 693. 194 Pa.Super. 145, 1361, m odi­
fied on other  grounds, 176 A .id  86, 465 
P a . 397.
24. Reproduction CO»t— In centra l

Reproduction cost o f u tility 's fac ilities  
la factor  which m ust lie considered act; 
w eighed by public u tility  com missi'-tr in 
arriv in g  ut fair value for rate-m aking  
purposes, and on ly  reason for according  
litt le  or no w eigh t to such  cost Is when  
fa c ilities  have becom e so  obsolete as 
to  makn h ighly im probable and unlikely  
the  fa m ilie s ' reproduction. Scranton  
S team  H eat Co. v. P ennsy lvan ia  Public  
U tility  C om m ission, 176 A .2d 86, 465 
Pa. 397. 1963.

T h s P ublic U tility  Com m ission should  
havo considered original cost o f co n ­
stru ction  and coat of reproduction and

54. — — Presum ption  and burden of 
proof

Shippers who a ttack ed  Jntruaiut.4 
fre igh t rale, had I order. r,f proof In 
allow ing that rate* worn ur.r< a-o.-iab 'i.
I rolled CO. v, P en nsy lvan ia  Public L'tii- 
Ity C om m ission, 263 A.2d 515, 264 Pa. 
Super. 162. lir.4.

Ilurden Is upon u tility  com pany P e e k ­
in g  rato  Incroanc to estab lish  all basic  
fact* ne.nntnn.ry ta r  consideration by the 
Public U tility  C om m ission. Sayre Land 
Co. v. P en n sy lv a n ia  I'ulillc U tility  Com­
m ission , 175 A.2d 367, 146 P a.Super. 417, 
19C1, affirm ed 185 A .2d 325. 403 P a . 556. 
62. R eview

W here com plainants In rate proceed­
in g  did not ra!*« any question  concern­
in g  orlg .n a l c o n  of g a s u tility 's prop­
er ty  before P ublic U tility  Com mlr.sim  
or In th e ir  appeal petition*, they ordi­
narily  cow'd not raise *urh question  on 
appeal. C ity o f  P ittsb u rgh  v. P en n sy l­
van ia  P ublic U tility  C om m ission, 222 
A .2d 395, 268 P a .Super. 266, 1966.
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l. Alaska 1. Alabama 1
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California
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Delaware 3

4. Colorado v. 4. Illinois
5. Connecticut 5. Indiana
6. District of Columbia 6. Kentucky
7. Florida 2/ 7. Minnesota
8. Georgia 8. . Missouri
9. Hawaii 9. Montana
10. Idaho 3/ 10. New Jersey
11. Kansas 11. New Mexico
12. Louisiana 1/ 12. New York
13. Maine 13. North Carolina
14. I- aryland 14. Ohio
15. Massachusetts 15. Pennsylvania
16. Michigan 5/ 16. Texas
17. 

16. 
19. 

1/ 20.

Mississippi 
Nevada
New Hampshire 
New York

21. North Dakota
22. Oklahoma
23. Oregon
24. Puerto Rico
25. Rhode Island
26. South Carolina
27. Tennessee
28. Utah
29. Vermont
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31. Washington
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32. West Virginia
33. Wisconsin
34. Wyoming
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1/ All utilities except telephone.
2/ Does not regulate electric and gas utilities. 
3/ Uses inflation allowance only.
V  Uses inflation allowance for telephone.
5/ Does not regulate electric utilities.

NOTE: Only one State, Ohio, prescribes a
fixed RCND percentage by statute.
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SENATOR  
JO E  P. JO SEPH SO N  

DISTRICT E 
3 2 6  H. STREET 

ANCHORAGE. ALASKA 9 9 SOI

W H ILE IN JU N EA U  

POUCH V 
JU N EA U . ALASKA 9 9 8 0 1

S ta te  H m fafntiire

£«tat t

HEALTH. W ELFARE  
A N D  EDUCATION  

LABOR A ND MANAOEMENT

March 15» 1969

Honorable Barry Jackson,
Chairman,
House Judiciary Committee,
House of Representatives,
Juneau, Alaska
Dear Barry:
A constituent of mine, Mr. John Mlaker, recommends an express 
provision in proposed PSC legislation to curb discriminatory 
rate practices.
I am taking the liberty of enclosing Mr. Mlaker*s letter to me 
of March 7* and his suggested statutory language, for consideration 
by your committee.

Sincerely,

jtfe P. Josephson 
state Senator



March 7, 1969

Mr. Joe Jcsephson 
Alaska StaLe Legislature 
Pouch V
Juneau, Alaska 99801 

Dear Joe:

Several Public Service Commission bills have been or perhaps w.11 be 
introduced in both Alaska Legislative Houses. It appears that one 
of these bills in original or amended form will pass during this 
session.

In the past several years many of Alaska's public utilities have been 
guilty of a variety of discriminatory rate practices involving kick­
backs, "special rates", give-aways, differential subsidies, etc.
The practices take many forms but collectively they amount to taking 
a little bit extra from the vast majority of consumers in order to 
subsidize and attract potential new customers.

Attached is a section lifted from the Public Service Commission 
portion of the North Carolina Code. If this language, is contained 
in any new Alaskan P.S.C. Bill, then the situations I have outline 1 
could be prevented in the future. Hie North Carolina Code has been 
widely cited for its forthrightness and for its defense of the public 
interest. It could well be adopted in Alaska.

Those of us in Anchorage who have struggled with this situation for 
many months are very hopeful that you will work toward making these 
provisions a part of a new P.S.C, Bill.

Attachment



NOETH CAROLINA CODE

Sec. 62-140

(a) No public utility shall, as to rates or services, 
make or grant any unreasonable preference or 
advantage to any person or subject any person to 
any unreasonable prejudice or disadvantage. No 
public utility shall establish or maintain any 
unreasonable difference as to rates or services 
either as between localities or as between . 
classes of service. The Commission may determine 
any questions of fact arising under this section.

(b) The Commission shall make reasonable and just 
rules and regulations.

(1) To prevent discrimination in the rates
or services of public utilities.

(2) To prevent the giving, paying or receiving
of any rebate or bonus, directly or in­
directly, or misleading or deceiving the 
public in any manner as to rates charged 
for the services of public utilities.

(c) No public utility shall offer or pay any com­
pensation or consideration or furnish any 
equipment to secure the installation or adoption 
of the use of such utility service except upon 
filing of a schedule of such compensation or 
consideration or equipment to be furnished and 
approval thereof by the Commission, and offering 
such compensation, consideration or equipment
to all persons within the same classification 
uoing or applying for such public utility service; 
provided, in considering the reasonableness of 
any such schedule filed by a public utility the 
Commission shall consider, among other things, 
evidence of consideration or compensation paid 
by any competitor, regulated or non-regulated, 
of tho public utility to secure the installation 
or adoption of the use of such competitors service.



Sec. 42.05.171(b). INAL ORDERS OF T. COMMISSION.
No final order of the c ission compelling firmative
action, denying a right v. 'vilege, or c ng a right ’ / ‘
or privilege over protest. . an interested  j may be .
entered by the commissic.'. without giving opportunity to be1 
heard, including, if requested by the public utility or any- 
interested party, a public oral hearing.

Sec. 42.05.171(c). DECISIONS. The commission shall ' 
make reports in writing on all proceedings under this chapter 1 
in which hearings are held. Each report shall state the 
commission's findings, the basis for the findings, and : ; ' 
conclusions together with its decision and order. All 
reports shall be entered of record and copies shall be fur-' 
nished to all the parties to the proceedings. • .

Sec. 42.05.431(c). AUDIT OF ACCOUNTS. An audit made by 
a certified public accountant, or by a person approved by the 
commission, shall be accepted by the commission as prima ' 
facie correct. (§ 17 ch 199 SLA 1959)

• /



Willcox v Consolidated Gas Co. 212 US 19:
There must be a fair return upon the reasonable value of the property 

at the time it is being used for the public. . . . And we concur 
with the court below in holding that the value of the property is to be 
determined as of the time when the inquiry is made regarding the rates. 
If the property, which legally enters into the consideration of the question 
of rates, has increased in value since it was acquired, the company is 
entitled to the benefit of such increase.

1913

Minnesota Rate Cases, 230 US 352, 33 S C t 729:
The making of a just return for the use of the property involves the 

recognition of its fair value if it be more than its co st Tlte property 
is held in private ownership and it is that property, and not the original 
cos: of it, of which the owner may not be deprived without due process 
of law.

1918

Denver v Denver Union Water Co. 246 US 178, PUR1918C 640:
W hat we have said establishes the propriety of estimating complainant’s 

property on the basis of present market values as to land, and reproduc­
tion cost, less depreciation, as to structures.
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Blueficld Water Works & Improv. Co. v West Virginia Pub. Service 
Commission, 262 US 679, PUR1923D 11:

The record clearly shows that the commission in arriving at its final 
figure did not accord proper, if any, weight to the greatly enhanced costs 
of construction in 1920 over those prevailing about 1915 and before the 
war, as established by uncontradicted evidence; and the company’s de­
tailed estimated cost of reproduction new, less depreciation, at 1920 
prices, appears to have been wholly disregarded. This was erroneous.
Missouri ex rel. Southwestern Bell Tcleph. Co. v Missouri Pub. Service 

Commission, 262 US 276, PUR1923C 193: .;i
It is impossible to ascertain what will amount to a fair return upon 

properties devoted to public service without giving consideration to  the 
cost of labor, supplies, etc., at the time the investigation is made. An 
honest and intelligent forecast of probable future values made upon a 
view of all the relevant circumstances is essential. If the highly im­
portant clement of present costs is wholly disregarded such a forecast 
becomes impossible. Estimates for tomorrow ignore prices of today.

1926
McCardle v Indianapolis Water Co. 272 US 400, PUR1927A 15:

But in determining present value, consideration must be given to prices 
and wages prevailing at the time of the investigation; and, in the light 
of all the circumstances, there must be an honest and intelligent forecast 
as to probable price and wage levels during a reasonable period in the 
immediate future. In every confiscation case, the future as well as the 
present must be regarded. It must be determined whether the rates 
complained of arc yielding and will yield, over and above the amounts 
required to pay taxes and proper operating charges, a sum sufficient to 
constitute just compensation for the use of the property employed to 
furnish the service; that is, a reasonable rate of return on the value of 
the property at the time of the investigation and for a reasonable time 
in the immediate future.

1929
St. Louis & O’Fallon R. Co. v United States, 279 US 461, PUR1929C 

161:
The question on which the [Interstate Commerce] Commission divided 

is this: When seeking to ascertain the value of railroad property for 
recapture purposes, must it give consideration to current, or reproduction, 
costs? The weight to be accorded thereto is not the matter before us. 
No doubt there arc some, perhaps mai.v, railroads the ultimate value of 
which should be placed far below the sum necessary for reproduction. 
But Congress has directed that values shall be fixed upon a consideration 
of present costs along with all other pertinent facts; and this mandate 
must be obeyed.

1930
United R. & Electric Co. v West, 280 US 234, PUR1930A 225:

The allowance for annual depreciation made by the commission was 
based upon cost. The court of appeals held that this was erroneous and

ila Pith Airvtmi

298



Los Angeles Gas & P.. Co. v California R. Commission, 289 US 287, 
PUR1933C 229:

We approach the decision of the particular questions thus presented 
in the light of the general principles this court has frequently declared. 
We have emphasized the distinctive function of the court. We do not 
sit as a board of revision, but to enforce constitutional rights. . . . 
The legislative discretion implied in the rate-making power necessarily 
extends to the entire legislative process, embracing the method used in 
reaching the legislative determination as well as that determination itself 
We are not concerned with either, so long as constitutional limitations 
are not transgressed. When the legislative method is disclosed, it may 
have a definite bearing upon the validity of the result reached, but the 
judicial function does not go beyond the decision of the constitutional 
question. That question is whether the rates as fixed are confiscatory.

1935

West v Chesapeake & P. Teleph. Co. 295 US 662, 8 PUR NS 433: 
When the property itself is taken by the exertion of the power of 

eminent domain, just compensation is its value at the time of the taking. 
So, where by legislation prescribing rates or charges the use of the prop­
erty is taken, just compensation assured by these constitutional provi­
sions is a reasonable rate of return upon that value. To an extent value 
must be a matter of sound judgment, involving fact data. To substitute 
for such factors as historical cost and cost of reproduction, a “translator” 
of dollar value obtained by the use of price trend indices, serves only 
to confuse the problem and to increase its difficulty, and may well lead 
to results anything but accurate and fair. . . .

We agree, therefore, with the view of the district court, that the 
method was inapt and improper, is not calculated to obtain a fair or 
accurate result, and should not be employed in the valuation of utility 
plants for rate-making purposes.

/
1942

Federal Power Commission v Natural Gas Pipeline Co. of America, 315 
US 575, 42 PUR NS 129:

The Constitution docs not bind rate-making bodies to the service of 
any single formula or combination of formulas. Agencies to whom this 
legislative power has been delegated arc free, within the ambit of their 
statutory authority, to make the pragmatic adjustments which may be 
called for by particular circumstances. Once a fair hearing has been 
given, proper findings made, and other statutory requirements satisfied, 
the courts cannot intervene in the absence of a clear showing that the 
limits of due process have been overstepped. If the commission's order, 
as applied to the facts before it and viewed in its entirety, produces no 
arbitrary result, our inquiiy is at an end.



utility tali' m iking towwtf on pi\nlmlioi» com was a practical or equitable 
approach, lie  crtiici/cd the "end use" theory of the majority opinion 
(which strewed results rather than formula used to attain it) as a form 
of reasoning based on the end justifying the means, lie  said that the pru­
dent investment theory of the rate-making approach in the majority opin­
ion, while meritorious in usual utility rate eases, "has no rational appli­
cation when there is no such relationship between investment and capacity 
to serve." l ie  viewed gas as a commodity, similar to coal, a wasting asset 
available at a market price. Many of the difficulties foreseen by Justice 
Jackson in attempting to apply utility rate case methods to gas production 
proved prophetic in tire subsequent experience of the Federal l’owcr Com­
mission, as witnessed in the Phillips Petroleum Company decision, post 
p. 562.

P r e s e n t  S t a t u s  o f  F a i r  V a l u e  R u l e

Some economic authorities looked upon the H ope decision 
as signalling the end of the “ fair return on fair value rule” 
followed since Smyth v Ames. Thus, Professor James Bon- 
briglu said, inT94S, that the rule had ceased to be the “ law 
of the land,” although conceding that it might still be fol­
lowed by those states wishing to do so (38 American Economic 
Review, Supplement 455).

Nearly a decade later, Joslin and Miller were noting that 
the “ weary old formula” was still “ the dominant concept in 
rate regulation”  (“ Public Utility Rate Regulation: A Re­
examination,” G. Stanley Joslin and A rthur S, Miller (1957) 
43 Virginia Law Review 1027, 1049).

Two decades later, the death knell forecasts for the “ fair 
return on fair value”  rule still seemed very much premature, 
notwithstanding attempts of several commissions to follow a 
“ revenue requirements”  approach rather than a direct return 
on a physical rate base. See “ Utility Regulatory Climate in 
Florida,”  Lewis \V. Pctteway, 54 P u a u c  U t i l i t i e s  F o r t -  
n i g h t l y  563 (October 2S, 1954).

Cost of capital and comparable earnings techniques as 
means for determining rate of return on equity have been 
discussed by several leading economists in the field: ^Prin­
ciples o j Public Utility Rales" (Chapter XV) by James C. Bon- 
bright (1961) Columbia University Press; “ Economics o f 
Regulation" (Chapter IX) Charles F. Phillips, Jr. (1965), 
Irwin Press, Homewood, Illinois; “ Public Utility Economics”
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(Chapter IX) by Paul J. Garfield and Wallace F. Lovejoy 
* . (1964) Prenticc-Hall, Inc. According to Harold I.cvcnthal

(since made judge of the U. S. circuit court of appeals, Dis­
trict of Columbia) “ The role of rate of return was elevated 
from that of a featured player to that of star.”  Quoted in 
“ Vitality of the Comparable Farmings Standard for Regula­
tion of Utilities in a Growth Economy” 75 Yale Law Journal 
989,990(1965).

As of m id-1967, thirty-four stale commissions followed 
either the original cost formula or the closely allied net in­
vestment or so-called “ Prudent investment”  method of deter­
mining rate valuation. These include Alabama, Alaska, 
Arkansas, California, Colorado, Connecticut, District of 
Columbia, I-'lorida, Georgia, Hawaii, Idaho, Kansas, Louisi­
ana, Maine, Massachusetts, Michigan, Mississippi, Nevada, 
New Hampshire, New Jersey, N orth  Dakota, Oklahoma, 
Oregon, Rhode Island, South Carolina, South Dakota, 
Tennessee, Utah, Vermont, Virginia, Washington, West 
Virginia, and Wyoming.

Sixteen states, including several of the largest, still make 
use of valuation factors; such as, reproduction cost, “ current 
replacement," and other concepts associated with present fair 
value. But some of these combine the present fair value deter­
mination with original cost, getting a compromise or judg­
ment figure for the rate base. In fact, only in Ohio is 
reproduction cost a sole consideration. Other states in this 
category include: Arizona, Delaware, Illinois, Indiana, Ken­
tucky, Maryland, Minnesota (jurisdiction limited), Missouri 
(which also uses original cost as an alternative check), M on­
tana, Nebraska, New Mexico, N orth  Carolina, Pennsylvania, 
and Texas (regulation by municipalities). In New York, two 
different statutes require different treatment of telephone 
and transit utilities (present fair value) as compared with gas 
and electric utilities, (original cost). In Iowa, a rccr uly 
created regulatory commission had  not yet become ;om- 
mittcd, although previously “ present fair value” was us d by 
court decree.
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In the recent proceeding b n a n  increased wholiesale rate 
of Pan Handle Eastern Pipe Line Company:

The commiesidn ysaid that many variables should. • ' ' \ •' . . Vv »- r*vv
be taken into account.in setting the proper rate of
return, and that its responsibility to fix just and 
reasonable rates could not be fulfilled so far as rate 
of return is concerned simply by applying ready-made 
formulae. It pointed out that no two pipelines are 
alike in their operations, and capital structure, but 
these things have a bearing on the rate of return that 
should be allowed. Similarly, it said return allow­
ance is influenced by an assessment of general financial 
business and economic conditions, and an appraisal of 
the relative risks with which investors view the pipeline
industry. Finally, the financial needs of the company
and its investors must be weighed in the light Of the 
commission's responsibility under the Natural Gas Act 
to assure consumers a continuing supply of gas at the 
lowest reasonable rates. consequently, the commission 
rejected the idea that a return allowance can be fixed 
simply by an arithmetical calculation, it said that 
it is nevertheless helpful to consider separately debt, 
preferred stock, and common equity, prior to consider­
ation of the overall return.
The indented quotation is from "Public Utilities Fort­

nightly," December 19, 1968.

RATE OF RETURN CONSIDERATIONS GENERALLY



Even today, however, the so-called "fair-value" rule of 
rate making has not yet suffered its oft-anticipated complete 
demise, indeed, in several jurisdictions it has been restored 
to some measure of its earlier vigor by the action of a commis­
sion, a court, or a legislature. But one would be naive in 
assuming that the partial restoration has been based on any con­
version of influential political interests to a reproduction- 
cost or present-value theory of rate making as distinct from 
an actual-cost theory. Almost certainly, the revival of the 
fair-value doctrine has been based on another consideration: 
namely, on the failure of the actual-cost standard, in its 
traditional version, to make any direct allowance for the 
serious, continuing price inflation. Rightly or wrongly, many 
fair-minded people have regarded this failure as grossly unfair 
to public utility stockholders, on the ground that it measures 
the stockholder investment in terms of dollars that have lost 
their former significance.

Adoption of a fair-value measure of the rate base has been 
seen as the most expedient way by which to make amends for this 
failure. For this purpose "fair value" is not identified with 
a reproduction-cost rate base, since such a rate base would often 
confer upon the common stockholders enhancements in the dollar 
values of their equity securities far in excess of any increases 
in general price levels or in current "costs of living." But 
in line with traditions followed at times (though rejected at 
other times) by the Supreme Court, "fair value" has been inter­
preted to mean a rate base which, while derived in large measure 
from actual costs, gives some "equitable consideration" to 
estimates of depreciated replacement cost. And in this way, 
what goes under the name of the "fair-value" rule can really be 
turned into a liberalized version of the actual-cost rule, 
the liberalization taking the form of some equitable upward 
adjustment in the rate base as an offset to price inflation.

(The above quotation is from "Principles of Public Utility 
Rates" - James C. Bonbright, chapter XII "The Rate 
Base: Actual Cost", pages 190, 191)
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RATE CASES RELATED TO FAIR VALUE

ILLIN O IS Re Northern III.  Water Corp. (1959) 26 PUR 3d 497

The commission, in arriving at a fair value rate base, must use reasonable judgment in 
determining the weight to be given reproduction cost, original cost, depreciation, book cost, 
work in progress, materials and supplies and cash working capital.

Re General Telephone C o . of Illinois (1959) 29 PUR 3d 369

Fair value is not original cost depreciated, nor is it reproduction cost depreciated, 
nor is it a matter of formulas, but it is rather a matter of reasonable judgment based upon the 
consideration of ail relevant facts.

(1964) 56 PUR 3d 66
DELAWARE Re Wilmington Suburban Water Corp. (1962) 47 PUR 3d 175

In determining a fair value rate base, the commission must give weight to original cost 
depreciated and reproduction cost depreciated.

M ONTANA Re Little Chicago Water Co . (1962) 46 PUR 3d 300

In fixing a fair value rate base, the commission should consider reproduction new less 
depreciation, assessment values, original cost, prudent investment, and certain public records.

NEW M EXICO Re Moyston (Hobbs Gas C o .) (1963) 48 PUR 3d 459

A fair value rate base for a gas utility was computed on the basis of the average of 
original cost and reproduction cost.

O H IO  Re Cleveland Electric Ilium. Co . (1963) 47 PUR 3d 44
•.\ "V

A fair rate of return is a figure which must be determined under Ohio law on the 
reproduction cost new less depreciation rate base. ,

TEXAS Re Houston N at. Gas Corp. (1963) 52 PUR 3d 244

The commission, in fixing rates, must determine a reasonable balance between original 
cost less book depreciation and replacement cost new less an adjustment for present age and 
condition, and in doing so it must use its own judgment and discretion.

PEN N SYLVAN IA Re Penn. Pub. Utility Commission v . Columbia Gas of Penn., Inc.
(1965) 60 PUR 3d 385

Trended original cost figures were accepted for rate base purposes where a comparison 
of the 5-year average trended original cost study with actual construction experience of 10.1 
per cent of the total footage of mains pointed up the reasonableness of the 5-year estimates.



RATE CASES RELATED TO FAIR VALUE -  CONT'D

ILLINOIS Commerce Commission v . Peoples G as, Light & Coke Co . (1953) 99 PUR NS 361

The Commission, in determining present fair value for rate making, is required to consider 
current economic conditions, price levels, reproduction cost, and original cost as well as the 
cost of improvements and the probable earning capacity of the property under prescribed rates.

NORTH CARO LIN A  Re Piedmont N at. Gas Co . (1961) 40 PUR 3d 62

Upon evidence of average net original cost of a gas company's properties of $17 million, 
net property value at the end of the period of $19,600,000, and trended original cost of 
$31,500,000, and conside. ing that no evidence of reconstruction new cost or present-day 
values by visual appraisal was offered, the commission fixed a fair value rate base of $20,300,000.

Re Nantahala Power & Light C o . (1963) 51 PUR 3d 96

The commission, in establishing a fair value rate base, considered all the evidence 
offered relating thereto, including, but not limited to, trended cost, reproduction cost new, 
original cost, average net investment, allocated cost, actual investment, normal depreciated 
value, and accelerated depreciation value.

ALABAMA Re Southern Bell Teleph. & Telegr. Co . (1963) 47 PUR 3d 77

A reasonable value rate base was determined for a telephone company by giving one- 
third weight to original cost depreciated, one-third weight to reproduction cost depreciated, 
and one-third weight to invested capital.

INDIANA Re Indiana Bell Teleph. C o . (1950) 85 PUR NS 129

The commission, indetermining the fair value of utility property, must give consideration 
to all bases of valuation which may be presented and to the reasonable cost of bringing the 
property to its present state of efficiency.

MISSOURI Missouri ex rel. Dyer v . Missouri P . S .C .  (1960) 37 PUR 3d 507

The commission did not act arbitrarily or unreasonably in fixing a rate base calculated 
upon the fair value of utility properties (an amount between net original cost and net reproduction 

cosf) . <
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FORTNIGHTLY

Regulators Have Problems
A p letho ra  o f  controversial issues continues to  confron t public 
u tilities: safety and reliability, prom otional practices, profit in­
centives, ra te  base and rate o f retu rn , a h igh money m arket. 
These, o f course, are m erely illustrative, no t a com prehensive list. 
I f  the u tilities are  concerned, so too are their regulators. A  lead­
ing state  com m issioner here gives his views on these and o ther 
problem s w ith  which both m anagem ent and regu lation  m ust deal.

By T he  H onorable  JAM ES W . KARBER 
P r e s i d e n t ,  N a t i o n a l  A s s o c i a t i o n  o f  R e g u l a t o r y  

U t i l i t y  C o m m i s s io n e r s

Rk c i ’ l a t i o x  of rates of utilities of all kinds— 
gas, electric, telephone, water, sewer, and 
transportation— has long been a matter of 

m ajor concern both to the utilities affected and their 
customers, and to the general public. While there 
are many who cpiarrel with specific regulatory ac­
tions, I think it is safe to say that there are few who 
believe the utilities, their customers, and the public 
would be better off without regulation of any 
kind.

Any regulatory agency, be it federal or state, 
must at all times keep in mind that it has a re­
sponsibility not only to the general public and to 
the customers of utilities, but —  because of these —  
to the utilities as well. If utilities are  required by 
regulatory agencies to maintain rates that are not 
fully compensatory or that do not provide a fair 
rate of return, in my opinion, the agency nr._<y»n- 
mission is doing the general public and the utility 
customers a disservice as g reat, in fact, as it would 
if it permitted the utility to maintain rates that 
provided a higher rate of return than could rea- 
sonal ly Ik- justified.

In other words, a regulatory agency must main­
tain a balance. The ideal rate should be one that 

would deliver the best possible gas, electricity, 
telephone, water, sewer, or transportation services 
to the general public at the lowest possible cost and 
s till yield a rate of return to the utility high enough 
to enable the utility to obtain additional capital at 
reasonable costs. For this is mandatory if the 
utility is to provide modern equipment, improve its 
methods of production, and provide its investors 
with a reasonable return on their investment. When 
the commission permits an adequate return, it 
provides to the utility the wherewithal for research 
and development and for capital expenditures. The 
utility, in turn, obtains the means of achieving 
more efficient and less costly production with the end 
result that it will provide the most efficient service 
at the lowest rate to its customers.

Much of any commission’s work is done con­
tinuously through intimate knowledge and surveil­
lance of the utilities it regulates with informal ac­
tion through negotiation much more frequently 
than formal action through rate cases. But the same
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ground rules apply and these arc most easily stated 
in tcrms-t>t the formal rate case.

R ate D eterm ination

How should regulatory agencies proceed to deter­
mine what rates are the best for the utilities, 

their customers, and the general public? I t would be 
ideal if all of the agencies, state and federal, could 
follow the same guidelines in any rate case and 
have the same rules and regulations. Although dur­
ing the passing of years there has been an increas­
ing uniformity in the • treatm ent of utility rates 
among regulatory agencies, there still, of course, is 
not complete uniformity.

However, in considering the propriety of earnings 
levels, the first requisite, I believe, is that the various 
regulatory agencies give appropriate consideration 
to the effects of past and currently renewing inflation 
either in the rate base or rate of return. In Illinois, 
for example, we are required to do so by developing 
a fair value rate base. This involves many questions 
like the following:

W hat is the original cost of the property?
W hat i* the original cost depreciated?
W hat is the reproduction cost new and de­

preciated and how was it determined? W hat is 
the per cent condition that should be applied?

W hat is the weight that should be given to 
original cost depreciated and to  reproduction 
cost new depreciated in determining fair value?

W hat consideration should be given to property 
under construction but not put into the working 
plant accounts on the books of the company?

W hat consideration should be given to 
property used and useful in the operations of the 
company and to contributions in aid of construc­
tion ?

All of these n r t n n  rnfrr i|1tn d n   ...
of nTeTair value 011 which a rate of return must 
be based.

F ixing the Rate Base

O r i g i n a l  cost of the property of any utility that 
keeps its books in accordance with the account­

ing rules and regulations ot a commission should be 
easily determined as should be the depreciation ac­
crued thereon. Reproduction cost new, however- 
caunot be determined w ith absolute finality The 
method of trending prices has often been used to 
determine reproauction cost new. This is a thenreti- 
cal method that employs appropriate tables. A more 
accurate but expensive and time-consuming method, 
the “unit cost” method, prices an inventory of 
plant units of the various types at current costs.

Both methods, however, run into difficulty when 
it comes to determining the reproduction cost new 
of property that is no longer manufactured. There 
is, of course, really no point in determining the 
reproduction cost new of property that cannot be 
replaced. Consequently, under these circumstances 
it seems proper cither to determine the present-day 
cost of some given equipment that would be an 
adequate replacement, or to accept a trended value of 
the original cost.

Determination of the useful condition of the 
various plant units is also a difficult problem. This 
is a question of judging the degree of obsolescence 
of any given property; i.e., its per cent operating 
condition. I 11 my opinion, the per cent condition can 
be adequately determined only through the physical 
inspection of the property by qualified engineers.

It is also necessary in any computation of either 
original cost or reproduction cost new of a utility’s 
property to separate the property that is used and 
useful in the operations of the company from prop­
erty that is not useful or that has no use in the 
immediate future.

Having  determined the basic factors that com ­

prise fair value, it is necessary for the regula­
tory agency to  decide the w eights to  be given to

The Honorable Jam es W. K arber is chairman of the Illinois Commerce 
Commission. Chairm an Karber is a graduate of the University of Illinois, 
AB ('34) and LLB ('36). He was appointed to the commission In 1961 and 
in that same year moved up to the position of chairman. He is also cur­
rently serving as the president of the National Association of Regulatory 
Utility Commissioners.
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original cost depreciated and reproduction cost new 
depreciated. No fixed formula lias been found that 
can he applied for such a weighting. I t thus becomes 
a judgment factor for any commission to consider 
the relative age of the property, the per cent increase 
to original cost of reproduction cost new, the per 
cent condition of the property, the degree of obsoles­
cence, the condition of the economy, and the prob­
ab le  future trend of costs of materials and labor. 
There are no set percentages that can he assigned 
in the weighting of original cost depreciated and 
reproduction cost new depreciated. Rather, this must 
he determined on its own merits in each particular 
proceeding.

Fair value of the plant accounts, of course, does 
not comprise the entire rate base. T o  determine the 
full rate base there must be added to fair value, 
working capital, including a sufficient amount of 
cash to meet the needs of the utility (after consider­
ing the cash made available through unpaid taxes), 
materials and supplies, property under construction 
(to  the extent that “ interest during construction" 
is short of a full retu rn ), and contributions in aid 
of construction. Although there has been much dis­
cussion pro and con, I think there should be 
deducted from the base all contributions in aid of 
construction made by other than the utility or its 
stockholders that the utility is not obligated to re­
fund.

Considering Expenses

I x any rate proceedings, after determining a rate 
base, it is necessary to determine the per cent of 

return a given utility is earning on its rate base 
under the rates in effect at the time of any pro­
posed change in rates. For this purpose a dctermi- 
nation must be made of the current income and ex­
penses resulting from the so-called “above the line" 
operations of the utility. An analysis of income for 
any given so-called “test year” presents no great 
problem, for it is relatively simple to determine the 
income derived from property devoted to utility 
operation and to eliminate nonoperating income.

In considering allowable expenses, however, ques­
tions arise as to the proper treatment of the de­
terred federal income taxes resulting from ac­
celerated depreciation; that is, whether the “flow 
through” method or the “normalization" method 
should be used. Also, the unamortized portion of the 
investment credit is of concern, and so is the ques­
tion of charitable contributions —  should they be 
allowed as deductions ?

The Federal Power Commission and the slate 
commissions themselves have differed in the 
handling of taxes. A t the present time, the Federal 
Power Commission seems to have adopted the so- 
called “ flow through" method. In  the state of 
Illinois, however, we have considered it reason­
able to normalize these tax items and to allow 
reasonable contributions to charity, but we deduct 
from the rate base the unamortized investment 
credit.

R a t e s  arc made for the future and, accordingly, 
operating expenses, in my opinion, must be 

adjusted to reflect as much as possible all known 
changes that have occurred during any so-called 
test year. They must also be adjusted for any 
changes that it is known  will occur in the immediate 
future, such as wages or tax increases, changes in 
expense from putting new equipment into opera­
tion, and changes in the cost of fuel or materials 
used for maintenance. In some instances, we have 
adjusted for increases both in operating revenues 
because of a natural increasing trend in the sale of 
the utility’s product and in expenses because of a 
period of inflation. These latter two decisions, how­
ever, are made only after deep study and serious 
consideration.

In some instances, utilities have prepared their 
operating expenses on the basis of forecasts; e.g., 
an “estimated year." In allowing for an increase in 
revenue or an increase in expenses because of 
natural growth, we have in a way used an esti­
mated year. However, the adjustment of actual 
past operating results for known changes is quite 
different from forecasting future results. I believe 
a regulatory agency is not justified in adjusting 
either operating income or operating expenses, ex­
cept for known changes that have occurred or 
that it is known, with a degree of certainty, will 
occur.
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Needless to say, operating revenues of a utility 
should be adjusted to annualize all rate changes that

to
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have occurred during the test year or that arc
known will occur thereafter. W age and tax  changes 
which have occurred during the year or are known 
to be impending arc other items which it is appro­
priate to annualize.

Rate o f R etu rn

Titu s  far, fair value, a rate base, and an ad­
justed income account of a utility for a test 

year have been determined and we must now apply 
a rate of return. The current rate of return of a 
utility is simply a m atter of division. How then 
does a regulatory agency determine the reasonable­
ness of such a rate of return? How does it evaluate 
the present-day cost of capital, the capital structure 
of the utility, the impact of the rate of return of 
companies in other fields, and the rate of return 
necessary to permit the utility to compete for capital 
successfully with other industries?

In order to conclude what rate of return a given 
utility should be allowed to earn, regulators of 
utilities must constantly reappraise their policies in 
view of currently changing economic conditions. 
W hat might have been a reasonable and fair rate of 
return yesterday obviously may not be a fair rate of 
return today. N or is a rate of return susceptible to 
precise determination. The Supreme Court of the 
United States said in the Blueficld case, "A  
public utility is entitled to such rates as will permit 
it to cam a return on the value of the property 
which it employs for the convenience of the public 
equal to that generally being made at the same 
time in the same general parts of the country on 
investments in other business undertakings which 
are attended by corresponding risks and uncertain­
ties . . .” 1 It is no mean problem, however, to 
determine just what businesses do have correspond­
ing risks and uncertainties.

The actual capitalization of the utility is a factor 
in determining a rate of return. I can find no ideal 
capitalization ratios. Reasonable capitalization 
figures may well vary with the industry and com­
pany under review and there is no set combination 
of debt, preferred stock, and common equity which 
is universally appropriate. In a number of instances, 
in attempting to justify a rate of return, utilities 
have used a so-called ideal capitalization rather than 
their current capitalization. I do not think, however,

1 IlluL'fii'lil W ater W orks & Improv. Co. v  W est V irginia 
1’nli. Service CnmmiftMon, 262 U S 679, l ’U ltl923D  11, 20.
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that a utility is entitled in determining a rate of 
return to do other than use its capitalization as it 
exists or as it may be in the foreseeable future.

Cost o f M oney

T iuc cost of capital is an important factor in 
determining a rate of return and it is important 

that this phase be carefully developed. But the regu­
lator’s problem goes much further. In addition to 
determining the cost of capital, he must

Appraise the rate of return earned b> compa­
rable industries, with due regard for differences 
in risk.

Make a judgment as to what rate of return is 
required to bring the most service to utility users 
at the lowest rates.

Make allowance for a reasonable profit above 
the confiscatory level in the rate of return.

Keep at least one eye fixed on the. competitive 
sources of energy, gas, and communications.

Above all, the rate of return must be sufficient 
to permit the utility to earn the money it needs to 
continue to research and provide new and better 
technologies with a resultant decrease in the costs 
of operation and a greater service to the utility’s 
users —  sufficient, in short, to stimulate manage­
ment through profit incentives for better perform­
ance to the consumer benefit.

I

T he Rate Case

T is the duty of the utility in any rate proceeding
to present competent and qualified witnesses 

and complete and thorough testimony and evidence. 
The burden of proof is upon the utility and no 
utility should appear before a regulatory agency in 
a rate proceeding without first having prepared all 
of its exhibits as to original cost and reproduction 
cost (both gross and depreciated), income and ex­
pense, rate of return, and all of the other factors 
that go into the making of a rate case.

On the other hand, it is the duty of the commis­
sion to provide a full and fair hearing: to require 
any interveners in the case to supply full and 
complete evidence to sustain their positions; and to 
provide a staff that is experienced, capable, and 
competent so that it may properly analyze all of 
the testimony and evidence submitted in the case 
and in turn introduce competent witnesses, testi­
mony, and evidence upon all of which the commis ­
sion may base its decision.

Commissioners cannot be expected to have the
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time or, in some instances, the specialized knowledge 
to analyze thoroughly all of the important problems 
that arise in a rate case. T hat is why it is so im­
portant that every commission have at its disposal 
personnel that can supply the expertise necessary to 
supply the commission with facts and accurate data 
upon which it may base its conclusions.

Beyond the immediate case, commission regula­
tion must be capable of formulating policies and 
plans which arc applicable to present as well as future 
situations. There must be a constant review of all 
relevant factors and an overall policy for all utilities, 
with allowance for particular situations. Regulatory 
agencies must gear their thinking to the present 
space age and give up what now may be nonappli- 
cable traditional thinking. The utility must have a 
rate of return that reflects the present buying 
power of money; that will permit financially sound 
and economic operations; that will stimulate man­
agement to maintain operational efficiency and in­
troduce new and improved service; and that will 
give the most adequate and satisfactory service at 
the most reasonable rates— the primary goal of all 
rcgulatorv agencies.

It should be remembered, however, that regulatory 
commissions cannot fix rates so as to guarantee a 
specific rate of return. Their function is to fix rates 
which will permit the utility to earn a reasonable 
rate of return by its own efforts under the eco­
nomic conditions existing at the time the rates are 
set.

Promotional Practices and Allowances

Ai.TiioiTC.ir the. establishment of fair and rcason- 
able rates and the issues that arise in connec­

tion therewith are m ajor regulatory problems, 
there are other problems that cor tribute to the regula­
tor's headache and for which solutions must be 
found. One of these is the use of promotional prac­
tices and allowances.

Until recently, cases concerning the legality and 
propriety of promotional practices and allowances 
usually involved complaints of the oil industry 
against local gas distributors and dealt with limited 
and specific promotional practices. Now, increasing 
competition between electric and gas companies 
has caused the issue to spread to many states 
throughout the country and to the federal govern­
ment.

I believe that the Illinois Commerce Commission 
was the first to begin a general investigation of 
promotional practices. T hat investigation is con­
tinuing and we hope wc can issue a final order 
before the end of this year. Now, general investiga­
tions arc being made by other states and by agencies 
of the federal government.

P ro m o tio n a l  practices themselves are a matter 
of definition and the first problem of any regu­

latory agency is to define and determine just what 
it considers promotional practices to be. I would 
define promotional practices to include, but not 
necessarily to be limited to

1. Any payment by a public utility, its subsidi­
aries, or its agent (in cash, merchandise, or 
labor) donation, gift, subsidy, conveyance, 
transfer, or other consideration to any per­
son, corporation, association, o r group for the 
purpose or evident design of inducing the- 
recipient to
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a) Purchase or use the utility’s service or to 
use additional service;

b) Purchase or install equipment, facilities, 
or appliances designed to use such utility 
service;

c) Specify the purchase or installation of 
equipment, facilities, or appliances de­
signed to use such utility service.

2. Free (o r less than cost) installation, opera­
tion, or maintenance of equipment, facilities, 
or appliances.

3. Free or less than cost service.
4. Free or less than cost nonutility professional 

service.
5. Payment of cash or other consideration to 

architects, builders, subdividers, developers, or 
others in the same category for work done 
on property not owned by the utility for the 
purpose of inducing the recipient to purchase 
or use the utility service or to use additional 
service.

6. Financing equipment, facilities, or appliances 
at less than cost.

7. Guaranties as to the maximum level of bills.
8. Financing assistance— the extension of 

credit, making of a loan or an investment, 
directly or indirectly to any person or cor­
poration by any means whatsoever for the 
purpose or evident design of inducing said 
person or corporation to select or use the 
service (or additional service) of such public 
utility or to select or purchase equipment, 
facilities, or appliances designed to use such 
utility service, including, without limitation, 
loans, advances, guaranties, investments, 
leases, sale, and repurchase or sale and lease­
back agreements, sales on open account, and 
conditional or instalment sales contracts.

9. Special discounts.
10. Trade-in allowances at greater than value.
11. Discounts or allowances for the purchase 

or service of air-conditioning or heating 
equipment, stoves, refrigerators, washing 
machines, dryers, or other appliances.

12. Installation of free wiring or piping.
13. Advertising or contributing to advertising on 

account of a customer or a potential user of 
th e . utility’s service.

14. Replacement allowances for equipment, facili­
ties, or appliances.

15. Free certificates or premiums offered for

or with the purchase of equipment, facilities, 
or appliances.

16. Sales bonuses and allowances to dealers for 
the sale of equipment, facilities, or appliances.

17. Free heat correction programs.
18. Special rates for the installation of equip­

ment facilities or appliances.

Th e r e  are those who believe that promotional 
practices should be entirely a m atter for control 

by the utilities themselves and I would agree that 
ideally this would occur. But the fact of the m atter 
is that too frequently competing utilities have tried 
to outrival each other in promotional offers to the 
detriment of those users who are not in position 
to share the favors. U nder these circumstances, it is 
the duty of the regulator to sec that promotional 
practices arc beneficial both to the utility and the 
customer, are uniformly applied, and comply with 
federal and state laws.

During the early course of the investigation in 
Illinois, the commission concluded that certain pro­
motional practices and allowances should-be pro­
hibited. Consequently, on July 12, 1967, the com­
mission issued an interim order 2 prohibiting elec­
tric and gas utilities from

1. Making any loans, guarantee of loans or 
grants to any corporation, group, or indi­
vidual for building construction: or engaging, 
in any way, in the investment in o r financing 
of any nonutility property ;

2. Making any promotional allowance to any 
corporation, group, or individual for any pro­
motional, advertising, or publicity purpose of 
any of said corporation, group, o r individ­
ual ;

3. M aking any payment, or extending any other 
consideration, to architects, engineers, build­
ers, subdividers, or others for work done on 
property not owned by said electric or gas 
utility and /o r its subsidiary or affiliated com­
panies ;

4. Purchasing or acquiring for the purpose of 
leasing or renting to others, or m aking loans 
to others for the purchase of, any electric or 
gas equipment, appliances, or facilities, the 
cost of which exceeds $1,000 for each specific 
location without first having obtained the 
approval of this commission.

•R e  Promotional Practices of E lectric and Gas U tilities d l l  
1967) 69 PU R3d 317.
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The commission also ordered that promotional 
practices and allowances should be available on a 
uniform basis and should not be unlawfully dis­
criminatory.

T h e  final decision and order of the Illinois 
commission in any individual case will be 

determined by the answers to the following ques­
tions :

1. Are the promotional practices and allow­
ances economically feasible?

2. A re they to the best interest of the utility, 
its customers, and the public ?

3. Are they uniformly granted ?
4. Do they violate any federal or state anti­

trust laws ?
5. Are they unlawfully discriminatory?

The Issue of Safety

Be c a u s e  of the current emphasis placed on pipe­
line safety by the Congress of the United 

States, safety has been pushed to the forefront in 
Illinois, as well as other states as an important 
regulatory problem. Last February 27th, I testified 
before a House Committee on Interstate and Foreign 
Commerce with respect to the National Associa­
tion of Regulatory Utility Commissioners’ position 
on pending gas safety legislation. Under SB 1166, 
the Department of Transportation will be given au­
thority to establish mini..mm safety standards for 
the construction, operation, and maintenance of all 
gas systems in the United States. The Senate bill, as 
passed by that body, will permit the states to con­
tinue supervision of pipeline safety, provided the 
state agencies will enter into an agreement with 
the Department of Transportation to carry out 
the minimum safety requirements of the federal 
law. Final control, however, will rest with the 
Department of Transportation.

Tf you were to listen to the proponents of the 
federal safety bills you might draw the conclusion 
that regulation of safety was something new. This 
is not the case, however, because when many of the 
public utility laws across the land were first passed, 
such laws provided for general supervision of safety. 
In our own case, the Illinois Commerce Commis­
sion or its predecessors have had jurisdiction of 
safety since a t least 1914. The Illinois commission 
has carried out its responsibility of assuring pub­
lic-safety in a number of ways. F irst, before a pub­
lic utility can expand its service into a new area, 
the utility must obtain a certificate of public con­

venience and necessity from the commission. A  part 
of the evidence deemed necessary in such certificate 
cases is the construction, operation, and mainte­
nance specifications for the mains. Secondly, the 
commission’s investigation of accidents, review of 
accident reports, inspection of pipelines, investiga­
tion of complaints, analyses of depreciation, and 
analyses of per cent of new physical condition dur­
ing rate proceedings, keeps the commission and its 
staff advised as to the degree of maintenance and 
safety of the gas utility system operating in Illi­
nois.

T h i r d l y ,  the commission used the ASA (now 
referred to as U S AS I)  B31.8 Code for Pres­

sure Piping as its guide in construction and safety 
m a t t e r s  long before the commission officially 
adopted a m andatory version of this code as our 
General O rder 192. W e adopted General O rder 192 
last year to indicate to Congress that Illinois was 
supervising safety.

In carrying out our supervision of. safety, only 
once in the last ten years have we found it necessary 
to suggest to a utility that a certain line was dan­
gerous and should be removed from service. On a 
few occasions the staff has found that a degree of 
inspection on construction jobs to be too lax and the 
systems were not being installed in as good a con­
dition as they could have been. But, these things 
arc all history.

W ith respect to  the future, the commission’s ac­
tion will be determined by what Congress decides 
with respect to safety legislation. If the vote by the 
Senate is an indication of what may happen, we 
will have some form of federal regulation.

In  anticipation of the future, the N A RU C Com-
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ing price levels and is unrealistic and erroneous. C urrent cost accruals do not 
represent amounts expended for the rendition of service and should not be 
included in rates. Such depreciation would necessitate conjectural variations 
in the annual accrual. It would compel an involuntary contribution of capital 
by the ratepayers and require them to pay a return on capital contributed by 
them, resulting in an unwarranted profit to the utility. Ratepayers would 
sustain alone the impact of inflation.

Tn any event, said the commission, current cost depreciation is based upon 
a fiction since property taken out of service is not replaced in kind but by other 
and different property (34 PU R 3d 257).

On appeal of this decision to the Kansas supreme court, the commission 
argued that the depreciation expense allowance is not intended to provide a 
surplus for replacing the original assets upon their retirement. The company 
argued that it sought only to recover through depreciation the value of its 
plant as it is consumed in the furnishing of service, in order that the integrity 
of the plant may be preserved. I t said it could not do this by basing deprecia­
tion expense on plant investment made at preinflation price levels.

The purpose of annual depreciation, said the court, is to return to the 
investors the amount of their investment in the original plant. It is not in­
tended to return the cost of reproducing a new plant when the old one is worn 
out. If the construction of a new plant requires additional capital, a fair rate 
of return will be allowed on the additional cost (51 P J R 3 d  113).

Present Customers N o t to b e  Burdened for Future Costs

The W yoming commission allowed depreciation expense based on original 
cost of plant and denied any additional allowance to reflect current price levels. 
The company contended that when the original investment is returned through 
depreciation charges measured in current dollars, the stockholders are not 
recovering the full amount thereof. It asked for an additional allowance, to 
be set up as a capital reserve, prorated between debt and equity capital. It 
claimed a return on the portion allocated to  common equity.

Any such additional allowance, said the commission, quoting from a 
Michigan commission decision (22 PU R3d 369), would involve an involuntary 
contribution of capital by the customers. Present customers who pay the 
legitimate costs of present service cannot be expected to pay additional sums 
which may be needed to provide plant to serve future customers. This is the 
responsibility of the investors. Moreover, the commission declared, to allow 
the company to create the proposed capital reserve and earn a return on it 
would require the customers to pay a  return on capital contributed by them 
(23 PU R 3d 68).

The Hawaii commission refused to authorize earnings at such a level as to 
accrue a depreciation fund to meet an anticipated higher equipment replacement 
cost than the actual cost of the equipment. Only the return of actual dollars 
in existing equipment is allowed. To grant an additional allowance, said the 
commission, would call for higher rates today for a future service and, in effect, 
would seek a return on capital paid in through these very rates in the future. 
Even if such a present-day extra burden in expenses were justified, the com­
mission pointed out, it would be limited to the present wortl; of the future 
incremental higher replacement cost (40 PU R 3d 140).

The District of Columbia coinmission observed that original cost is the 
conventional depreciation base approved by the weight of authority. Deprecia­
tion in theory, it pointed out, is unrelated to replacement because depreciation
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occurs whether or not the property is replaced. It would he unfair to the 
company to deny any depreciation expense simply because the company did • 
not propose to replace the depreciating property. If a replacement cost basis 
were used and prices were rising, consumers would become involuntary in­
vestors though with no right to a return on their investment. W hat is even 
worse, they would thereafter be required to provide a fair return and deprecia­
tion allowance on capital which they themselves had contributed. Original 
cost, the commission held, is just and equitable for both investors and con­
sumers (38 PU R 3d 19).

The Virginia commission indicated that depreciation expense should be based 
on original cost and not on reproduction cost, because it would be unjust to 
make present consumers pay for new plant to be consumed by a future genera­
tion of consumers (19 PU R3d 1).

Rate of Return Provides for Inflation

A company before the Alaska commission argued for depreciation expense 
based on fair value. The commission found that this would he inequitable. 
Fair value, it explained, may be more or less than original cost. If fair value 
is set at less than cost, the investor is penalized by depreciation expense based 
on that value because he would not recover his cost. This would amount to 
confiscation. On the other hand, if fair value is set at more than cost and 
depreciation is based on that figure, the investor would recover more than his 
cost under the guise of depreciation expense, with a consequent understatement 
of the rate of return. The commission indicated that the rate of return is the 
proper place to make adjustments for inflation or attrition if an . arc required 
(62 PU R3d 113).

Cost Basis Recognized but E xtra  Accrual Suggested

The cost of an asset of a public utility is a prepaid operating expense to be 
apportioned as depreciation over the years of its life by.som e more or less 
systematic procedure, the Ohio supreme court declared. It is cost, not a higher 
or lower value, that is to be so apportioned whether value fcr rate-making 
purposes is determined on a reproduction cost new basis or otherwise. Thus, 
the court saw no occasion for any .“hypothetical depreciation” allowance, as 
suggested by the company here concerned.

The court recognized, on the other hand ,'that where costs have risen, the 
depreciation charged on a cost basis will not be sufficient to replace an asset 
when it is used up. Theoretically, such depreciation should at that time have 
provided an amount sufficient to replace the used-up asset. The court indi­
cated that where reproduction cost new less depreciation is higher than the 
book depreciated cost of an asset, some amount for annual depreciation 
probably should be allowed in addition to the annual depreciation expense. 
Probably for this reason, it was noted, an Ohio statute provides for “making 
reservations from the income for sur. lus, depreciation, and contingencies." Ir. 
the instant case, however, it appeared that dividend requirements on the 
company’s common stock were only 5 per cent while 7 per cent was allowed 
on the common equity. It was intimated that the extra 2 per cent might 
provide for any additional depreciation requirement (45 PU R 3d 1).

R igl t to Restoration of Capital Recognized

The Iowa supreme u u r t  said the allowance for depreciation expense should 
be based on present value rather than original cost. Logic, the court pointed 
out, requires that the valuation for depreciation be consistent with the rate
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base, which was fair value in this case. It would do the utility company no 
good to set rates on a fair present value base if that base is then to be ignored 
and its value annually eroded away by the denial of an adequate depreciation 
expense allowance. The company’s right properly considered, the court de­
clared, should be the right to restoration of its invested capital (2 0  PUR 3d  
159). The court followed this decision in a 1964 case in which it indicated 
that it wc aid be inequitable to refuse to permit a company to recover fair value 
over the remaining service life of its property (5 4  PU R 3d 464).
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CITY OF NOME STATEMENT IN OPPOSITION TO THE' PASSAGE OF ANY 
PUBLIC SERVICE COMMISSION LEGISLATION THAT WOULD REGULATE 
OUR PUBLIC UTILITY SYSTEM.

Senate Commerce Committee 
Mr. Chairman, Legislators:

We do not feel that there is any need for any legislation 
to regulate our utilities for the following reasons:

1. We are from a remote area where communication is 
difficult and expensive.

2. We do not have any utility problems that we cannot 
resolve on our own. Our utilities are protected by city 
ordinance against competition from within the city or outside 
of our city. v—

In 195^ the City of Nome purchased a privately owned 
power system paying two prices for it. At that time power 
was sold at a consumer cost of 15$ per KWH down to 10$ per KWH. 
Since that time we have built a new system, increased the 
voltage, increased load capacity capability, consequently 
resulting in improved service. Consumption has steadily 
increased, costs have steadily increased. Yet our rate has 
decreased to 10$ and 7$ per KWH over this 15-year period.

Democracy works best where we have strong local home 
rule governments, be it a village, a city, a county, or a 
borough.

The Public Service Commission legislation infringes on 
our local home rule government prerogatives and responsibilities. 
This would weaken local government.

In areas where problems do exist that cannot be resolved 
between factions, i.e. Chugach Electric and the City of 
Anchorage, we suggest legislation be prepared and enacted 
to resolve the problem, that specific problem.

While we are doing well with our utility we absolutely 
cannot afford the luxury of additional costs that we would 
obviously be confronted with as a result of Public Service 
Commission regulation. We have been told that PSC regulation 
will not cost us any money. Maybe it will not —  initially.
But once PSC gets us in their grasp it is inevitable that 
costs will arise. You cannot prove otherwise. We have had 
ample experience with state government administering our 
affairs by remote control. When we need help we’ll let you



know about it. In the meantime we are doing fine with our 
utility.
Respectfully submitted on behalf of the City of Nome, Alaska,

Stanley L. Sobocienski 
Secretary
Nome Light & Power Utilities

Attested to:

Elmer C. Straub 
Member
Nome Light & Power Utilities

Robert H. Renshaw 
Member
Nome Common Council



CITY OF KETCHIKAN STATEMENT IN OPPOSITION TO THE PASSAGE OF 
SENATE BILL NUMBER 128

SENATE COMMERCE COMMITTEE

Submitted by Elmer B. Titus, Utilities Manager, on behalf of 
the City of Ketchikan, March 5, 1969

Mr. Chairman, Members of the Committee:

For the record, I am Elmer Titus, Manager of Ketchikan Public Utilities,

City of Ketchikan, Alaska, representing the views of the City Council and the 

Advisory Board for Ketchikan Public Utilities.

The City of Ketchikan is opposed to the passage of Senate Bill 128, an act 

granting the Alaska Public Service Commission regulatory authority and jurisdic­

tion over municipally-owned utilities.

Historically, public service commissions were created to provide for the 

regulation of utilities to protect the interest of the consumex-public from 

gouging and poor service from private utilities. The need for this type of 

protection for the public against privately-owned utilities is still apparent; 

however, since the consumer-public served by municipally-owned utilities is 

adequately protected by the regulation and control of locally elected govern- 

i ment bodies, the need for such further regulation has not been demonstrated.

Such regulation by the State of Alaska as proposed in SB 128, would, in our 

opinion, constitute an unnecessary interference in the management of cities affairs 

and create great additional expense in the operation of its utilities which could 

only result in higher rates for service to be paid by the consumer.

Article 10 of the State Constitution, Section 1, entitled "Purpose and 

Construction", was designed to allow local charter cities the maximum loca? con­

trol. Section Number 1 reads as follows:

1 The purpose of this article is to provide for maximum local 
self government with a minimum of local government units, and 
to prevent duplication of tax levying jurisdictions. A liberal 
construction shall be given to the powers of local government 
units."

The City Council of Ketchikan has been able to regulate and operate the munlcl- 

pally-owned utilities for a period of approximately 34 years and to provide to its 

people a good level of service at the lowest rates in Alaska, and at rates below the 

national average for residential electrical services. No private utility presently 

under the jurisdiction of the Public Service Commission in Alaska can match this 

performance.

It would appear that the present duties now imposed on the commissioners will
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require as much time as the commissioners could reasonably be expected to give to 

their duties in view of the fact that the members will be paid $5,000 plus per diem 

and travel expenses. If the commission is further burdened with the duties set 

forth in S.B. 128 and are required to regulate power and light, telephone, tele­

graph, gas, oil, water and sewer throughout the state, such members will have to 

be placed on a full-time salary basis.

The proposed bill makes no provision for resolving conflicts which may occur 

between commission orders on the form of accounts and other records with require­

ments of federal agencies where licensing by such federal agency for hydro-electric 

^projects carry with it certain record keeping and reporting requirements.

To regulate all the public utilities in Alaska, both private and municipally- 

owned, as required by this bill would be very costly. Thousands of dollars in 

additional expense would have to be birne by the consumers and tax payers of the 

State. In the absence of need for such regulation, particularly in the case of 

municipally-owned utilities, such expense cannot be justified at a time when the 

cities require every available dollar for their development and growth. Certainly 

the utilities of the City of Ketchikan cannot afford any additional expense to 

which it may be subjected if this bill is passed. In fact, with Increased labor 

and material costs it has been a most difficult task in recent years to maintain 

a reasonable standard of service and carry debt service requirements without a 

general rate Increase. Any additional expense brought about by regulation of its 

utilities by the State could very well require the City of Ketchikan to increase 

its rates for this purpose.

In order to operate, the bill requires all public utilities to obtain a 

certificate of public convenience and necessity. It is almost unthinkable that 

after 34 years of ownership and operation of the power and light, telephone and 

water utilities by the City of Ketchikan that its continued operation of these 

utilities would become dependent upon a certificate of convenience and necessity 

to be issued at the pleasure of an appointed commission. This right of franchise, 

which in effect this provides for, is in conflict with the City's Charter adopted 

under the Constitution and laws of the State of Alaska. The operation of the 

city-owned utilities is provided for in this Charter and, in fact, any sale of its 

utilities can be made only upon the affirmative vote of the majority of the quali­

fied voters of the City.

Statement In Opposition to Senate Bill Number 128
Page two



Relating to rates and changes in rates, the Bill is in conflict with the 

Charter of the City of Ketchikan, wherein the power to fix rates and charges

Such Charter provision

Statement in Opposition to Senate Bill Number 128
Page three

In conclusion it would appear that any act passed by the Legislature which 

would Impose regulation by the Alaska Public Service Commission on municipally- 

owned utilities of charter cities would raise very serious legal questions. More 

Important than the legal aspect is the fact that the need for regulating munici- 

pally-owned utilities does not exist, such regulation would be an expensive 

undertaking for both the State and the cities, and in the end would serve no use­

ful purpose because municipal utilities are already regulated by city councils 

who are probably more conscientious and responsive to the requirements of its 

utility customers than any state commission.

We feel this bill is a continuing effort to legislate for a problem that has 

existed elsewhere that can and should be resolved by local communities.

I wish to express the appreciation of the City Council and the Ketchikan 

Public Utilities Advisory Board for the opportunity to be represented before the 

Committee, and to those appreciations I wish to add my own personal thanks for the 

Committee's courtesy.

Elmer B. Titus, Manager 
Ketchikan Public Utilities
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SECTIONAL ANALYSIS OF CSHB 202
/»

The original HB 202 is identical to SB 128 (introduced by request of 
the governor), except for the exemption section (proposed AS 42.05.691).
In the preparation of its committee substitute, the House Judiciary Com­
mittee considered the comments and suggestions numerous individuals 
presented at hearings and meetings held on the PSC bills, particularly 
the detailed written analyses of Don Hall, executive director of the
Alaska Public Service Commission, and Karl Walter, Anchorage City
Attorney. Ast> U  NO i** s c  s*  J
X  e-d i c /W . S  73 L. 'tZy m x  £.Shq 13s y a s
fs 19*7 Hfi /<Y,)

AS 42.05.010. This section implements the recommendation of Don 
Hall consistent with the practice in many other states where the state 
name precedes the commission name.

AS 42.05.020. This section is amended in the original bill to pro­
vide that the governor shall designate the chairman of the commission.

•

The committee substitute amends the original bill by specifying that 
his term is four years rather than two years. The reason for this change 
is that two years seems like too short a term and by lengthening it thet

chairman is less subject to the pressures of politics.

AS 42.05.030. This section of the original bill is primarily con­
cerned with providing for vacancies in the office of commissioner and 
specifies that they shall be filled by appointment by the governor and 
confirmed by the legislature. The committee substitute deletes some un­
necessary language regarding the confirmation by the legislature* (l£U. f

firtnJivn .vi|l if? it lu v* ' •" * ). Vi— —... .

9

AS 42.05.035. This section provides two methods of removal of 
commissioners. One is with the consent of a majority of the legislature

f  **
and the other is for cause, such as incompetence or misconduct. ■.The 
committee substitute does not change the original bill in this regard.
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AS 42.05.040!is not amended by either the original HB 202 or the
sfcfe* T̂-«- f>ro4*ss,*„A ?.T

committee substitute. It̂ prrnr1rjf>R frvn-a- qualificationr^of commissioners,

ôi>1u 1 <;
AS 42.05.071. This section begins the entirely revised,of flhe PSC

Jthapter. The old sections 70 - 650 are repealed. Section 71 provides 
that two members of the commission constitute a quorum. /j
S t f ev\ ^

AS 42.05.08l. This section requires the commissioner and^un îer the
committee substitute, the executive director to take the oath of office 
required of principle officers of the state. The language in the
original bill said each commissioner and each person appointed tc/a civil

❖executive office, which language is not appropriate to Alaska law.

AS 42.05.091 provides for compensation of the members. It gives 
them per diem and travel expenses and an annual salary of $6,000 (it 
was $5,000 in the original bill). The chairman of the commission however, 
is to serve fulltime and is entitled to the salary of a superior court 
judge.

AS 42.05.101. This section simply provides for a principal office 
and branch offices and requires the commission to have an official seal.

i ts K

The committee substitute does not change this section.

AS 42.05.111. This section specifies that the attorney general 
is legal counsel for the commission. The section is riot amended by 
the committee substitute.

4

AS 42.05.121. This provides that the commission may employ an
vlexecutive director, requires him to be an experienced administrator and

the committee substitute adds the provision that he may be one of the 
commission members. The committee substitute deletes the authority to 
hire hearing officers. It also deletes some unnecessary language regard- 
ing appointment of personnel. Both the original bill and the substitute

* 1

ehprovide for contracting for the services of cons.ultants^fPH1* ; 1
(ml atfJlfJL
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AS 42.05.131 is a section added by the committee substitute in order
tp(loyees.to protect against conflicts of interests of commissioners and emri

fLls jOrwi s<*rvi *i4! 4 *7 yrlitLy 1iiroaJL~'~J} ijS~ |4 £$

AS 42.05.141 specifies the general powers and duties of the commis­
sion. The committee substitute’makes some minor language changes in
this section. One change is the deletion of the word ̂supervise' stothat"

--

the commission will regulate utilities but not supervise them. ( T ^ >  
Ax.cfc-C* «■ con~,\« fi-S t fA . . ! # -07#  Ca .l ‘ f c r >».* Put// c CLKn TuUic a. t ^ , y u « i n «  t T  f t *  t a . w - 1" 1'  <_<t r< rc>-»• <t ruv/«t (UCnTyl^f

-UC. 70/.*) *

AS 42.05.051 gives the commission authority to adopt regulations, 
requires the adoption of certain types of procedural regulations, and

4

gives the commission and employees certain administrative authority.
The committee substitute expands slightly upon the type of regulations 
the commission is required to promulgate, specifically mentioning the 
handling of procedural motions by a single commissioner. The committee 
substitute also allows for representation by out-of-state attorneys in 
accordance with Civil Rule 81. The committee substitute further pro­
vides for each commissioner acting alone to issue orders on procedural
notionŝ
f»Uz." "gy* if in «A - v< hi *
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AS 42.05.161. This section specifies that the Administrative Pro­

cedure Act applies to regulations adopted by the commission but does not 
apply to adjudicatory proceedings of the commission. It is felt that the

ken i/.uy Cia w
provisions of the APA regarding accusations a«d statements of issu-s
not appropriate to proceedings of the PSC, such as rate hearings, f*rtrr/ o r y —"lli t
The committee substitute deletes some of tĥ j e^eptions for the types of 
regulations required to
GO

) be filed under the APA. (T k x  j L h k t

AS 42.05.171* This deals with investigations and hearings. The 
committee substitute makes a distinction between formal investigations 
and hearings and informal ones, requiring that for formal proceedings 
two or more commissioners must be present. It also requires a commis-

0.

5f
r;

sloner to hear or read the record before(ru Ony iV. o.C Jrtt rd before participating ©*»• making I * 0 
iUc c« I f . *.«.

The committee substitute deletes a sectionj  m e  c o m m it te e  s u D s t i t u t e  a e i e tPa . 7, XU 6̂  *•'. Vi'tf) /-
is AS 42.05.181 in the original bill/, dealing with hearing officers

V

decision of the commission, 
which

^  jf Lrt ►> 1 V\ 7
and agents. The intent is to do away with the position^officer and re-

y  qu/tole/l(hearings^to be held by the commissioners themselves ."̂ P1"
J ■ .17,1 g i l-fa 1



final order of the commission may issue.

AS 42.05.191. This requires the commission to make reports on all'
't

proceedings held under this chapter.

• AS 42.05.201 requires reports, orders, etc., to be in writing and 
requires that they be published and be given proper distribution.

AS 42.05.211 simply, requires the publication of annual reports by 
the commission. ̂ )T u m  fiS

AS 42.05.221 requires a public utility to get a certificate of
Jconvenience and nedessity before operating as a utility. It also pro­

vides for the commission to eliminate the duplication of facilities.
he committee substitute adds a subsection which grants grandfather rights 
to public utilities net presently required to have a certificate of con-



AS 42.05.231. This section provides for the filing of applications 
in the form and with the information required by the commission, 
committee substitute deletes the requirement that the application b ^  
"verified", believing that this is unnecessary. >

AS 42.05.24l. This section requires chat the utility be able to
provide the utility services applied for and allows the commission to
specify conditions for the issuance of a certificate, ( l ^  is

#■£ yz.cJT* H Q  l&Vi)

AS 42.05.251. This section, which is added by the committee sub-
*

stitute, provides that public utilities have the right to use public 
streets^etc., upon the payment of a reasonable fee and upon reasonable 
conditions which the city or borough requires. Disputes as to reason­
ableness are to be decided by the commission.

AS 42.05.26l. This section allows for the discontinuance of a 
service only when the commission finds that the continued service is no 
longer required by public convenience and necessity. It also allows

1the commission to require the reinstatement of service previously dis­
continued, again if the public convenience and necessity require it.

AS 42.05.271. This section sets out the basis f or^a-co mml s ̂1on * s 
ordering the modification, suspension, or revocation of a certificate.
The committee substitute adds a requirement that failure to comply with 
the provisions of the chapter or failure to comply with conditions of 
the certificate must be a wilful failure.

AS 42.05.28l prohibits the transfer of a certificate «bwt--iŵ wlth«~ , 
out prior approval of the commission.

AS 42.05.291. This section requires public utilities to furnish 
and maintain adequate^efficient, safe and reasonable service and ̂  
facilities, and allows the commission to r mi—

- 5-



committee substitute adds the requirement that the commission’s standards 
shall conform to standard practices of the industry. Under this section, 
the commission also has the authority to require certain services or 
facilities or certain repairs, extensions, etc., which are reasonably 
necessary for the public.

y

AS 42.05.301 prohibits discrimination in service but allows the
establishmenty^freasonable classifications of service. C T^

P*, TxtU  6 C>j ***- H72.. C f .

AS 42.05.311 requires a public utility having certain distribution
or transmission facilities such as conduits, poles, pipelines, etc., to 
allow the joint use and interconnection of these facilities upon being 
paid a reasonable compensation, when the public necessity and con­
venience require^. This section also^<&alT”the tariff of a publlc^utlllty 
include rules setting out the terms by which its customers may hook up 
with certain facilities. The committee substitute deletes, as being un­
necessary to state, the provision in the original bill that dealt with 
the contents of these rules, with regard to the customers aiding in con­
struction of certain facilities. Zt
ffjj /f-$ V CL - GS~-

AS 42.05.321 provides for the commission's resolution of conflicts
when there is a failure to agree upon joint use or interconnection.
>W m 4. ^ <1̂  ft ft S VZ - OS• 3 7(0

AS 42.05.331 gives the commission authority to set standards for
the measurement of utility services. . H 10.)

J
AS 42.05.341 requires the commission to provide for perlodotic 

testing and certification of meter standards. ^ Z .o s .  t f t o ^

AS 42.05.351 requires the commission to provide for the examination 
and testing of measuring appliances used by a utility's customer. The 
committee substitute changes this section by making it identical to

1.1 't as i0ri fw)
chapter 4, SLA 1969/, whicn will be repealed if the Public Service jCoi
nls8lorK passes. '

A



£  ky 42.05.361 requires each public utility to file its complete tariff
with the commission and requires that these tariffs be kept available for

(d~. A 5 VI.0S-H 70J
public inspection,y| The committee substitute changes this latter require­
ment so that the tariffs need be kept only at the principle office in each 
community served. The committee substitute also classifies special ar­
rangement coritracts which affect rates and charges as special tar<

A,
This classification is/ suggest ion of Karl Walter^ as is the slightly~ix=>-<--«MilS

a- 0 "  C«) °*panded basis for the commission's rejection of the filing o^tfe* tariff.

AS 42.05.371 prohibits deviation from a filed tariff.

(C.CL, frSlief.rtc')
AS 42.05.381 requires rates to be just and reasonable.^ The committee 

substitute adds a subsection which specifies that a municipality is en­
titled to a fair and reasonable rate of return in establishing the rates 
of a municipally owned and operated utility. In order to put municipal 
utilities on a par with other utilities, a municipality may include a 
reasonable street permit fee in determining the utility revenue require­
ments. (This new provision is al30 a suggestion of Karl Walter.)

AS 42.05.391 prohibits discrimination in rates. However, it /provides
    ....

that the rate charged by a municipality for a utility service furnished
«

beyond the corporate limits is not necessarily unjustly discriminatory 
SoU£y )s  £  W ‘tfuu
^because lt^might be different from the rate chaidrfor service corporate
limits. The committee substitute deletes the provision amplyfihg on the
discrimination prohibition, the feeling being that the point was adequately
cove; ad by subsection (a). The substitute also adds a provision^ p r o -__
hibiting other types of discrimination^such as by the payment of W -batesJ— *
or bonuses or by furnishing special facilities or services. The furnishing
of equipment must conform to a tariff approved by the commission. Q£jr.

AS A t .c s - . 190 j uti(Vtp CviCe t P & .S ik  t .  .^Titte ^  ̂ e
)

AS 42.05.401. This gives the commission authority to settle dis­
putes as to the apportionment of Joint rates. The committee substitute 
deletes the provision which allows the commission to employ consultants 
and require utilities to pay the fees and expenses of consultants, be­
lieving that this authority is already covered in other sections of the 
bill.



p  ■ .

AS 42.05.411 requires commission approval for filing of new tariffs
and changes in old ones. fl~S c/ 2- - OS'.

AS 42.05.421 allows for commission investipcation of a tariff chantre. . 
The Committee substitute changesL{2Fseven-month period for which the com-
mission may suspend the operation of a tariff change to five montW*— The —
commission may require a utility to place in escrow all amounts received 
by reason of an increased rate. The committee substitute deletes the pro­
vision that required the utility to pay interest on amounts collected 
which have been found to be unreasonable or unlawful* *.*-c

UAir *&■ tl*. \rc\Cw  H e to  ,



AS 42.05.431. This section simply gives the commission power to 
determine just and reasonable rates, classifications, regulation, 
practices, etc.^ The committee substitute adds a provision allowing the- 
municipalities to covenant with bond holders with regard to rates of 
municipally owned utilities. Tliis additional provision was picked up 
from sec. 335t of HB 188,-fwhlili bllftt idinlical to OD--54)'-

The committee substitute deletes two sections in the original House Bill 
202 which provided for tcbar* and the recovery of ̂ /“''^'payments * ( j ^ /

It*** P ► L"£ Pm It Ia e WTll  ̂ 4-c tv . jj' \

»rAS 42.05.441 provides for the commission's deter mi. n at in of-fel'ic—“ 
valuation of property of th^public utility. The original bill required_ 
the commission to be guided primarily by the element^/ of original(cos^: 
less accrued depreciation. The committee substitute changes this tov re-
quiring the commission to be guided primarily by the average of original 
cost, less accrued depreciation, and reproduction cost, less physical 
deprication. (There is a typographical error on page 19, line 19 of the 
committee substitute; there should be a comma after the word deprecia­
tion in that line.)

AS '.2.05.451. The original bill required public utilities to use
an accounting system prescribed by the commission and the committee
substitute allows the utility to use a generally recognized system of
public utility accounting; if the utility does not do this then the

'h A i VZ.CjT JL<V<? * 3/
4 commission will prescribe for the accounting system.^This section also 
requires each utility to submit an annual report to the commission. The 
original bill required this to be done within 75 day3 after the close of 
the utill annual accounting period; the committee substitute Changes 
this to 90 days and allows additional time to be granted upon a showing

.7fee Mu*cL3trfc«tg
of good cause. (The,provision regarding the accounting system was 
Pucked/from HB 188, sec. 435.)



AS 42.05*461. This section allows the commission to require a 
utility to maintain a continuing inventory ojf^all units of tangi^leT
property^showing the current location of the property, the original 
cost of the property, etc.

AS 42.0^.471 requires utilities to keep depreciation accounts. The 
commission is to determine and allow depreciation expense in fixing rates, 
etc.yj The committee substitute adds a provision which allows a new utility 
to amortize operating losses, if any, which it has incurred in developing 
its* market and system.

AS 42.05.481 requires utilities to keep accounts of subsidiaries
Oirt'A. f  —

separate and prohibits consideration of the property^expense^yeveiuu^f 
a subsidiary Aiwkthe determination of rates and charges. Ĉf~ ̂

AS 42.05.491 simply requires that records and accounts be kept in
(ff- r:*U. it, *.<. I V 1-)

AS 42.05.501 gives the commission access at all reasonable times to
— wmm* m“the books of the^utility and, in the committee substitute, the aflfil.ated_ 

interests of a utility. AC y Z ,o S i *

AS 42.05.511 gives the commission authority to investigate manage­
ment of a public utility to determine whether unreasonable practices are

of*found to exist which adversely affect the cost -ef- quality of service of 
the public utilityj ^  V*' (

- 1 6  -



AS 42.05.521 gives the commission authority to direct a utility 
to cease paying dividends on its common stock when the capital of the 
utility is impeded, or, under tfie committee substitute, when it 
become impaired by a continuation of current practices. (This new 
language was suggested by Karl Walter. J  V lo*.

AS 42.05.531 requires surplus and profits to be distributed in
( C j ~ t  /h£ 2^'c-)

accordance with bylaws and governing ordinances.^ The committee sub­
stitute deletes the reference to operating margins, the committee 
beliv^ing that to be an inappropriate term here. The substitute filso 
deletes two sentences allowing the commission to govern the distribution 
of surplus and profits through regulation. This deletion implements a 
suggestion of Karl Walter, and it is believed that once the utility has 
made a profit the distribution of that profit is not a proper concern of 
the commission.

AS 42.05.541 simply gives regulations and orders adopted under this 
chapter the effect of law.

AS 42.05.551 allows for Judicial review in accordance with the 
specified sections of the Administrative Procedure Act and provides for 
superior-court enforcement of this chapter. Af yz.o s

m y * '

AS 42.05.56l makes violation of a provision of this chapter or a 
regulation or order Issued under it a misdemeanor. The committee sub­
stitute simply cleans up the language of the section deleting unnecessary 
words.

AS 42.05.571 - 591 establish a system of civil penaJ^ies for viola­
tions of this chapter or orders or regulations Issued under it. 
sections are adopted primarily from the California Public Utility

-11-
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sections 5 3 1* - bjif^with some modi float ions reflecting Washingt
Utility Code, section 80.04.405.' They allow the commission to inpose a 

cii'tl
'tXnp&ejpenalty as a means of enforcement. The committee substitute make; 
these provisions applicable only to a public utility and not to individuals.

AS 42.05.601 requires the attorney general to bring actions to re- 
cover penalties j-o r impose^ fines under this chapter and specifie(Tthat
they shall be paid to the commission and deposited by it in the general 
fund.

AS 42.05.6ll provides that penalties imposed under this chapter are 
cumulative. The committee' substitute clarifies this language and specifies 
that a criminal prosecution is not a bar to an action of a recovery of a 
civil penalty.

AS 42.05.621 allows for the joining of act ions we-f-recoverŷ  
penalty/aSk, applications for enforcement of commission orders^^— {

ftS V2 .c-\{jr~pj-n. I\LmS4 ft*-*- c-(♦>Vt 4

AS 42.05.631 gives public utilities^ power of eminent domain ôr"
public utility purposes. CTrt^  f>«*- /fSVZ-tf-il *'fr
f*f &7 HQ H>*i

9

AS 42.05.641. Subsection (a) of this section in the original bill
was a carry over from existing section 620. The committee substr{ute
deletes that subsection in the belief that it is no longer necessary to

J

provide“fer pre-1959 grants or franchises. The language that remaps in •v~ ■-
the committee substitute provides that orders, decisions, etc., of the
commission prevail over charters, franchises, ordinances, etc., of a local
government when there is a conflict. A S  S'Sr 7
C_ I 9 i7  H B ’H J

- t J l
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AS 42.05.651. This section simply provides for the allocation 
among the parties, Including the commission, of the cost of a puMrlo- •- 
hearing. This allocation itself is subject to a hearing at the re­
quest of any party.

AS 42.05.66l. In the original bill this section required the pay­
ment of regulatory fees by all utilities. The committee substitute

6* ( —deletes the provision for regulatory fees^retalns only the provision
trfor the submission of an application fee which will be paidj the com- 

mission and deposited into the general fund.

AS 42.05.671. To make the intent of this section clearer the 
committee substitute picks up a provision from existing section 180 of 
the PSC chapter providing that information in/possession of the

&***•» *• (mJ«U l!,U fii CJ..OJ0. 2 </o)

mission is public. The languagê irr the original bil^then provides for 
/ a person making a written cp^ction to public disclosure of certain in­

formation.

AS 42.05.68l. This section, which is unchanged in the committee 
substitute, protects the certificates already issued^©£*public utf 
grossing less than $25,000, which utilities were exempted from regula­
tion by section 2, chapter 188 SLA 1968.

AS 42.05.691 is designed to fit the general plan of greater Juris­
diction and authority of the commission,By allowing classification of
utilities the commission can provide regulatory requirements that will 
fit the circumstances of utility variations.

AS 42.05.701. In this section the definition of "public utility" 
Includes municipally owned utilities and, to a limited extent in the 
committee substitute, pipelines carrying products for Sale or resale to 
a fully regulated public utility. (This latter language was proposed 
by Paul Robison.) Both the original bill and the committee substitute



contain definitions of "public" and "affiliated interests", which terms 
are not defined in existing law. The defin-Jtion of "affiliated in­
terests" is taken from Washington jit at ute 80.16.010. Upon the ^commen­
dation of Don Hall the committee substitute also includes a definition of

Wri­the word "tariff". In the definition of "public utility" reference to 
steam in sub-paragraph (2)(C) to "steam" refers to steam heat, as it does 
in (2)(E). (T*-c w /bS ^2'^*

AS *12.05.711. In its comparable section^SB 128 provided for^the
exemption of municipally owned and operated utilities from the provisions 
regarding the regulation of rates, financial management regulations, and
>Lt (Cf*' m-CS. Pt.SK-f.jT'ft fy+r.lN*)

^requirement of a regulatory feesWThe original HB 202 deleted the
exemption regarding rates. The committee substitute deletes the 
tory-fee exemption because the provision for regulatory feejltseli  ̂has 
been deleted. The committee substitute also deletes the exemption from
the financial.-ad:vaatjagement regulations since it is considered appropriate"

cl 1 jU . ---thafy municipally owned and operated utilit^pte subject to PSC Jurls-
diction in this regard^^Sectlon 7 of the committee substitute (which /

S r
was section^f&ve-of the original HB 202) provides for the continuation 
o f p r e s e n t l y  pending proceedings and for the continuation of <!mrrent

C-J \ A

If

certificates, orders, etc. The committee substitute adds a sentence 
continuing the existing rates, charges, etc., of municipally owned and 
operated utilities unless otherwise ordered by the commission under this 
act.

Sections 8 and 9 of the committee substitute have no counterpart in the
original bill. They provide that the limitations in Title 29^relating.
to the granting of franchises and regulation of public utilities^ appiry-
to home rule boroughs and cities, respectively ̂ Section 1) of the

11 nut*
committee substltut^j the jurisdiction of cities over public ut 111 tie's
regulated under AS *12.05, the Public Service Commission Act. It also 
makes clear that utilities have the right to use the streets upon the



payment of a reasonable permit fee and on reasonable terms and with 
reasonable exceptions the city council requires. These provisions with 
regard to cities also apply to boroughs, under AS 07.

Sections 11 and 12 of the committee substitute make existing langu 
consistent with the limitations established in section 10.

Section 13 of the committee substitute sets July 1, 1969 as the effective 
date of the act. The original bill contained an immediate effective date 
clause.



THE FOLLOWING PAGES WERE TREATED AS 
A UNIT IN THE ORIGINAL FILE.
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The following brief sectional analysis of SB 128 covers primarily

. . ‘ ‘ •• . . ■ .. - v ; " ■>■;/..a., - . ,
those sections which make substantial changes in the existing law or
language. This bill was drafted on the premise that

'mi&ecr
(1) the public.requires that the commission’s jurisdiction 

should encompass all public utilities whether publicly owned 
or otherwise, and whether large or small;

(2) regulation should be directed to the benefit of the 
public*;-asd the creation of utility monopolies and other benefits 

accruing to the utilities are the results of good regulation, 
but not the purpose;

(3) good regulation in the public interest can only be
SorF'C-tĝ T

accomplished where the regulatory body has ttfe* jurisdiction and 
authority to do whatever is necessary to accomplish it;

(4) special exemptions from the commission's jurisdiction
create regulatory problems which go far beyond the usual intended 
• •
objective of the exemption and substantially disrupt the regula­
tory processes; more orderly, uniform and fair regulation will

vie <3
result if the question of regulatory lye-ccr is left to the dis­
cretion of the commission;

(5) the commissioners appointed to the commission will be 
competent in that capacity;

(6) the commissioners will exercise, good judgment in regu­
lating; and

(7) the commission will have an adequate and competent

, the changes in existing law and the addi-
tlons^were researchecLjagainst the laws of other states, primarily 
•California and Pennsylvania. In two instances, federal laws were re­
viewed for appropriate language. In no case was a statute of another
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state used without analysis as to its effect and application

Reference was also made to HB 164 which was introduced
in the Alaska legislature in 19 6 7.

'% ■ ; '■ - ' . - :■ k' ’ "4 : : 44 ■■ ■
The Alaska Public Service Commission members and executive

director were consulted on most of the proposed changes and their
suggestions were incorporated tc the extent deemed appropriate.

draftsman has considerable background in utility operations 
and regulation having been employed in Alaska as a professional 
electrical engineer in electric power development for 11 years, a 
licensed electrical contractor in Alaska for several years and as an 
Assistant Attorney General for 3 1/2 years in work with both federal 
and state regulatory agencies.



* Sec. 42.05.035. REMOVAL OP COMMISSIONERS.
The present law (AS 42.05.030) and the amended sec. 30 included' ,. . .

in this bill both provide for tenure of six years for commission ap­
pointees. The commissioners do not serve at the pleasure of the 
governor. Since the commission acts in a quasi judicial capacity 
this tenure provides an essential freedom from possible sudden and 
sweeping changes in commission make-up and policies.

At the same time it is necessary to provide means of removal 

which will assure that commission members are capable of doing and 
actually do their assigned Jobs.

Sec. 35 provides two means of removal; one is removal for cause; 
the second is removal in a manner similar to that in which installed. 
The first means is fairly standard in most state PSC Acts where tenure 
is provided. The second is not generally found in other states. It 
is Included here for the purpose of assuring that the commission will 
be accountable to some degree for Its policies. This bill grants the 
commission a very broad sweep of authority and jurisdiction. Theoreti­

cally the commission could adopt a particular policy which would be 
unreasonably burdensome to a segment of the industry or a segment of 

the public but which nevertheless would not be reversible in court 
or constitute a technical "cause" for rsmoval.

Admittedly this second removal method can be subject to political 
abuse out only in the case where an admi .istratlon and a majority of 
the legislature act in consort. Some additional safety factor could 
be provided if the simple majority of the legislature was changed to 
a 2/3 majority.

* Sec. 42.05.071. QUORUM.
The present PSC law is silent as to the number of commissioners 

necessary to constitute a quorum.



* Sec. 42.05.091. COMPENSATION OP MEMBERS OP COMMISSION.
There is little doubt that the public would be better served 

by a full- ;ime commission. But this is not to say that a part-time 
commission cannot do an adequate job at the present time if it is 
composed of competent and concientious members. Furthermore, the 
workload of the commission is not so substantial at present as to

gtr
require a full-time commission. the commissioners should be paid
for their time. This is not presently the case. An annual salary of 
$5,000 as provided in this bill is the very minimum which should be 

considered.

* Sec. 42.05.121. EMPLOYMENT AND COMPENSATION OP COMMISSION PERSON­

NEL.
The commission presently employs an executive director who is not 

a member of the commission itself. This feature is carried over into 

this bill.
The separation between the functions of the commissioners and 

the functions of the commission's staff is an important one. Without 
such separation the staff is substantially precluded from representing 
the public Interest in a proceeding before the commission. Funda­
mentally this is a separation of the decisional process from the in­

vestigation and prosecution process.
In formal proceedings before public service commissions of other 

states and before federal regulatory commissions such as the F.T.C. 
and the P.M.C. the commission staff acts substantially in the capacity 
of an Independent party, developing and putting on its own case before 
the commission. It occasionally happens that the staff will even 
appeal a decision of the commission. Such participation by the staff 
is subject to the same rules of procedure as are all other parties 
including the matter of ex-parte communications with the commission. 
The courts have been quick to strike down commission decisions where 

it has been shown that substantive ex-parte communications have 
occurred between the commission and its staff.

This section also gives the commission the authority to employ



its own hearing officers. Tne existing statute, AS 42.05.l60, does 
likewise; however since the commissions adjudicatory procedures are 
presently prescribed by the A.P.A. (See AS 42.05.150) and since the 
A.P.A. requires hearing officers to be appointed by the governor, 
there is serious question whether the commission does, in fact, have 
such authority.

Sec. 42.05.161(a) of this bill removes the commission’s adjudi­
catory procedures from the A.P.A. except those sections pertaining 
to judicial review.

* Sec. 42.05.121(b) .

This section makes it clear that the commission may employ 
consultants etc. Such authority is essential. The commission cannot 
reasonably hire a staff of full-time employees that will have all of 
the expertise necessary for a complex rate case, etc. The use of con­
sulting firms which specialize in such matters is a vital necessity.

* .Sec. 42.05.131. ANNUAL REPORT.

This section is adopted from AS 42.07.140 and replaces AS 42.-
05.140.

# •

* Sec. 42.05.151. GENERAL POWERS AND DUTIES OP THE COMMISSION.
This section is designed to establish in one place the general 

regulatory powers and duties of the commission and to set them out 
in clear, concise language. Under the present chapter AS 42.05 some 
of these powers are merely inferential and others are found scattered 
through the provisions relating to regulation of rates, services, etc 

This section was put together in part from the California Public 
Utilities Code, sec. 701, and in part from AS 42.10.070-. In both 
instances the referred statutes were modified to fit the needs of 
this bill.

* Sec. 42.05.151. ADMINISTRATIVE AUTHORITY OP COMMISSION.
This section covers the commissions authority in procedural and



administrative functions. Again, it has no specific counterpart in 
the present P.S.C. law.

It has been adopted in part from AS 42.07.150(b). The last 

sentence of subsec. (b) of this section 42.05.151 provides that "techni­
cal rules of evidence need not apply to investigations, hearings. . . ." 
This related evidentiary provision is the guideline of nearly all 
state public service commissions as well as federal regulatory agencies.

The present law requires the commission to comply with the adjudi­
catory procedures provided in the A.P.A. However, as now constituted 
these procedures are neither appropriate nor adaptable to the pro­
cedures which should be followed by a utility regulatory agency. It 
is the common practice to give the agency the authority to prescribe 
its own proceuural rules. The problem was recognized and its solution 
was provided with respect to the Alaska Transportation Commission 
whejCte that commission was established in i960.

* Sec. 42.05.161. APPLICATION OP ADMINISTRATIVE PROCEDURE ACT.
Subsection (a) removes the commission's adjudicatory procedures 

from the coverage of the A.P.A. except for judicial review.
Subsection (b) is adapted from the federal APA 5 U.S.C. 553.

• •

* Sec. 42.05.171. INVESTIGATIONS AND HEARINGS —  ACTIONS DEEMED THOSE 
OP THE COMMISSION.

No section similar to this one lr. found in the current PSC law.
It is adapted from the California Public Utility Code, sec. 310.
Similar provisions are also found in several other state utility 
codes (e.g. Penna. Statutes, Title 66 Sec. 458). Under the present 
workload it Is anticipated that the commission itself will be able 
to hear most of the cases. The commission should have the authority 
to do so without also requiring the services of a hearing officer.
In other words a commissioner should be able to act in the capacity 
of a hearing officer (See proposed section 42.05.181(c)).

At the same time it is not realistic to conclude that the full 
commission snail be able to hear all cases. Therefore to cover as many 

eventualities as tossible it is provided that any one or more of the
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commissioner. 'nay hear a case.

The idea of requiring at least two commissioners no be present when
the commission hears a case was rejected as unnecessary since a majority 

■ • ■ ■■ \ ; ',-V ‘ . \ .fe h
confirmation is required of any decision or opinion. Such a require­
ment would also preclude concurrent hearings by the commission on 

different cases and would cause considerable delay or disruption or 
necessitate starting over again if one of the commissioners had to

■fret* *■ heart** .•
withcraw^for any reason.

* Sec. 42.05.181. HEARING OFFICERS AND AGENTS.

This section has no counterpart in our existing PSC law. Subsec. 
(a) is a substantially modified version of the Pennsylvania Code,
Title 66, sec. 458.

One main objective of this section is to give the commission the 
authority to hear a proceeding without the need for a separate hear­
ing officer. At the same time it provides guidelines and authority 
for using hearing officers when desired.

c *m4 e-nph t—
Although this bill does not necessarily cxa-pie^crthe need to 

regularily use hearing offices at this time, it will probably be 

necessary within the near future. Occassion may also arise at 

present when the use of a hearing office would be highly beneficial. 

Therefore this bill gives the commission to the authority to employ 

hearing officers and delineates the authority of such employees.

7



5.191. CERTIFICATE REQUIRED.
Subsection (a) of this section is similar to AS 42.05.193 of the

urrent PSC law which is here modified to reflect suggestions of the
commission.

m m m m  ■ ; S .  ' .:Subsection (b) is taken from proposed sec. 42.05.245 of House- : : - , .V /' ■- ./ay- ■ a
Bill No. 164 (19o7). '

The language in subsec. (c) was settled upon in discussions with
the executive director of the commission. It is considered advisable :.F:1
to permit the commission to exercise considerable discretion in at­
tempting to resolve the overlapping service area problems. Therefore 
the language does not attempt to pin down any specific remedy. It 
is sufficiently broad to even allow the commission to act as an 
arbitrator or order arbitration If that appears to be the best
approach.

The question of grandfather rights was considered. However no 
such provision was included. Constitutional due process of law re­
quires the commission to recognize and provide for the rights of 
prior operating utilities and any provision requiring such certification 
will only tend to compound the service area delineation problems where 
overlapping facilities are found.

* Sec. 42.05.211 CONDITIONS OF ISSUANCE.
This section is adapted from House Bill No. 164, sec. 265 (1967) 

and modified.

* Sec. 42.05.221. DISCONTINUANCE OR ABANDONMENT —
The present PSC law does not proscribe abandonment or discon­

tinuance of service by a utility.
This proposed section restricts abandonment or discontinuance 

unless approved by the commission after public hearing.

* Sec. 42.05.231. MODIFICATION, SUSPENSION OR REVOCATION OF CERTIFICATES.
The commission can presently issue certificates but can do nothing 

about them thereafter. The authority provided in this section is neces­
sary to resolve problems of overlapping service areas, as an enforcement



t o o l3 and to assure adequate and reasonable service.

* Sec. 4 2 .05.2 5 1. STANDARDS 0? SERVICE AND FACILITIES.
This section brings together in revised form the service standards*

currently prescribed in AS iJ2.05.190 and 460. Subsecs, (a) and (b) of 

this section reflect similar provisions of Pennsylvania statutes, Title
65. sec. 1171. Subsecs, (c) and (d) are modified versions of AS 42.-
05.460. -

* Sec. 42.05.261. DISCRIMINATION IN SERVICE.

This section separates the discrimination provisions relating to 
service, from ’’standards". It is adapted from Pennsylvania statutes 
Title 66, sec. 1172.

A service discrimination proscription is currently found in 
fiS 42.05.460.

” Sec. 42.05.271. JOINT USE AND INTERCONNECTION OF FACILITIES.
This section is a modified version of AS 42.05.360. The revisions 

are those suggested by the commission.

• •

* Sec. 42.05.281. FAILURE TO AGREE UPON JOINT USE OR INTERCONNECTION.
This section is a revised .form of AS 42.05.370.

* Sec. 42.05.291. STANDARDS FOR MEASUREMENT.
Currently AS 42.05.410.

* Sec. 42.05.301. TESTING OF METER STANDARDS.
Currently AS 42.05.420.

* Sec. 42.05.311. TESTING OF APPLICANCES.

Currently AS 42.05.430. One change should be made in this section 
as written. The third sentence, providing for use of testing appliance 
‘by the consumer, is improper. The revision recommended by Den Hall 

in has comments of March 4, 1969 would be appropriate.



The provisions of subsec. (a) of this section are found to some
extent in AS ,42.05.470.

'‘S'V • • • ;■ ■ . v. ; ‘ ■ « ' * ' • ■ » ' ?
Subsecs, '(b) and (c) are new and self-explanatory, ■

Vh'V 1 ' ' , . ... h'>r ' ;

* Sec. 42.05.331. ADHERENCE TO TARIFFS.
This section is similar in its provisions to AS 42.05.510.

* Sec. 42.05.341. RATES TO BE JUST AND REASONABLE.
The provisions of this section are pulled out of AS 42.05.ISO 

and modified.

* Sec. 42,05.351. DISCRIMINATION IN RATES.
Subsec. (a) is a revised version of provisions found in AS 42.05.-

190.
Subsec. (b) is similar to the provisions of California Public 

Utility Code, sec. 46.1.

Subsec. (c) is a revision of Pennsylvania Statute, Title 66, 
sec. 1141.

* Sec!' 42.05.361. APPORTIONMENT OF JOINT RATES.
No similar provision is contained in the present PSC law.

Its principal application would arise In connection with telephone 
toll separation charges.
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I * Sec. 42.05.371. Tariff Changes.

Basically subsection (a) of this section is containedhh'vr. '  '̂’ "1 j’ ."■ -....Py/pp ’■ ./'v: 
in AS 42.05.491.

Subsections (b) and (c) are new and self explanatory.

* Sec. 42.05.381. Suspension of Tariff Filing or Contract.

The Commission does not presently have suspension

I authority.

Subsections (a) and (b) are similar to provisions found 

|| in 46 U.S.C. 845. The remaining subsections are modified versionsjiIij or section 345 in H.B. 164 (1967).

* Sec. 42.05.391. Power of Commission to Fix Rates.

Provisions of this section are presently found in

ij AS 42. 05 .52 0.

* Sec. 42.05.401 and 411. Concerning Reparations.

These two sections are taken from California Public 

Utilities Code, Secs. 734 and 735.

* Sec. 42.05.421. Valuation of Property of a Public Utility.

Although taken from AS 42.05.250, the provisions in 

tnis proposed section bear little resemblance to its predecessor. 

Tno Executive Director of the P.S.C. suggested much of the languag^ 

employed here.

Subsection (b) relating to "fair value" codifies the 

■rate-base policy adopted by the Commission in recent rate pro- 

ijceedinga. The RCND (Reconstruction c o s t : new depreciated) 

philosophy was specifically rojected as being inappropriate to 

IjAlaska at this time. The State's current law permits the 

Commission to consider RCKD.

* Sec. 42.05.431. System of Accounts and Reports.

The principal changes from existing law (AS 42.05.290
IIhand 310) are (a) the requirement that a utilitv auopt a system
l!
Jjof accounting prescribed by the Commission insteau of "a generally 

j| recognised system; and (L) the requirement that a utility keep its 

.accounts on a calendar year basis.

Both of these changes were suggested by the Commission.

j /

•y $



i i  .

j| The uniformity which would result will materially assist the
j i
Commission in evaluating and analyzing utility apsrations and t 

|j drawing comparisons with the xiorrr. of other similar utilities.
ifThese provisions are standard in most states.

* Sec. 441. Continuing Property Records.

This section has no counterpart in current k.laska law. 

its objectives are similar to those of requiring uniform account 

ing and reporting.

The ability to maxe continuing evaluations, analyses 

comparisons is of significant assistance to the Commission 

|| in determining the reasonableness of rates.

j| * Sc'C. 42.05.451. Depreciation Rates and Accounts.!
Subpart 'a) of this section is a modified version of 

i| AS 42 .05 . 340.
if

Sub;art (b) is now and its need is fairly obvious.
i !ii * Sec. 42.05.461. Subsidiary Business Accounts.jiI

The counterpart of this section in existing law is 

AS 42.05.300. Changes are minor.
ij
:j * Sec. 42.05 .471. UEcords and Accounts to Be Kept in State.

This section is new and necessary. The Commission ran
i| yj! ...nto a proolom m  this regard in the A.J. case. The language is
jl
ji similar in part to that of Pennsylvania Statutes, Title 66, Sec.I
j

; 1214. The Alaska Public Service Commission recommended the
!!
j! alternative provided in the lest sentence of the section.j|
•I * d e c . 42.05.481. Inspection of Books and Records by Commission
ji

Inspection is currently provided for in AS 42.05.540.
iijj Although substantial revisions have been made in the language, 

there is little change of a substantive nature.
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Sec. 4 2.03,491. Unreasonable Management Practices.

Considerable change is provided in this section over 

the current provisions of AS 42.05.530. These changes are. 

designed to clarify and beef up the Commission's authoricy in 

this a r e a . .V. /f|.

* Sec. 42.05.501, Impaired Capital.

The language in this section is taken from Sec. 535 

of H.B. 164 (1967) . 

j * Sec. 42.05.511. Distribution of S urplus,Profits and Operating 

M a r g i n s .

This section is a modified version of AS 42.05.200.

* Sec. 42.0c.£21. Effect of Rules, Regulations and Orders.

The language of this section was taken from H.D. 164,\\
is Sac. 545 (1967). It revises the current statute AS 42 .05 . 230.
jj
jj * Sec. 42 . 05 . 531 . Review and Enforcement.

This section is adopted from H.B. 164, Sec. 555 (1967).
jj
j! There is no such provision in Alaska's current P.S.C. law.
11
* Secs. 42.05.541, 561, 571, Sol and 591. Concerning Penalties. 

These sections are new to Alaska's law. They are

/adopted primarily from the California Public Utility Code,
j
j Sections 5312 - 5317 with some modifications reflecting' Washington 

jPublic Utility Code, Sec. SO.04.405.
i Under present law the P.S.C. has no means of enforcement
l
j other than to seek injunctive relief from the Court. This 

limitation is a unique situation in utility regulatory codes, 

jj The normal situation in most states is that injunctive relief is

j! turned to as a last resort.
I!

These sections provide both criminal and civil penalties 

Criminal penalties are fairly standard but more and more states

jj are adopting alternative civil penalties as well as a better’ Ij
enforcement tool. Criminal penalties are difficult to secure, are ! 

ij not particularly desirable and are normally resorted to only in
I !|i cases or very flagrant and continuing violations. As a result
I * !i 5j; taey are not especially useful in securing compliance.

II 12 i



j compliance with the regulations and orders of the Commission.
! . , . . ■
i They work so well, in fact, that it is seldom necessary to
jl! recover them.II " I :: ... ‘’*4%.

. ' " .

Section 571 gives the Commission the discretionary 

jj authority to determine whether a civil penalty should be levied 

and the extent (within maximum limits) if it is to be levied.

It also provides authority to mitigate such a penalty if 

circumstances warrant.

* Sec. 42.05.601. Joinder of Actions.

This section is adopted from H.B. 164, Sec. 575 (1967).

A Sec. 42.05.611. Eminent Domain.

This section is new and is adopted from H.B. 164, Sec.

5 3 5 (1967) .

* Sec. 42.05.621. Regulation by Municipality.

Subsection (a) of this section is taken from current

ii law AS 42.05.620.i|ji Subsection (b) is a substantially modified version of
||
|| Sec. 567, H.B. 164 (1967).
jj •,
; * Sec. 42.05.631. Expenses of Investigation and Hearing, 
ij ' • . *

With only minor changes, the previsions of this section

!j are currently found in AS 42.05.610.

j! * Sec. 42.05.641. Regulatory Fees.ji ■ . • £4? " .

ii This is a new provision and is fairly standard injl
ii other state public utility codes. Its objective is to have theIi I

Civil penalties work quite we'll as a neans of obtaining

regulated industry pay at least a part of the cost of regulation.I
In motor freight carrier regulation by the Alaska

I ' ..A'::i;AV!
i Transportation Commission, such regulatory fees are provided for
I i
I . • ■* ‘ , V-’v.
1 in the form of weight fees (AS 42.10.240) and application fees 

(AS 42.10.160)

;; * Sec. 42 .05.651. Public Disclosure of Information.
I This section is taken from AS 02.05.240 of Alaska's
f
jj Air Commerce Act.
ii 1 AS 09.25.110 - 120 provide in essence that all public 

ij records are open to public inspection, etc. "unless specifically
j! / V•i



I■
I

1
2

3

4

5

6 

7 

S' 
9

10

11

12

13

14

15 
18

17

18

19

20 

21 

22

23

24

25

26

27

28 

29

H S i i

F l * W  -r,■■-■'. • ,"• i-'•-...v-Hr .  r-i*•'••• • • ••:,*>•*••:. ' ■••/ <>•• •• /;•. •• •■• v"-- ■ •

•vyr^ ' ..W H n w w an iro r
V;'C> '•

-a\'.
provided otherwise. Thus, the need here is not to provide that 

Commission records are open to public inspection, but merely to 

provide for those few circumstances under which they should not

be available for public review.

* Sec. 42.05.661. Validity of Certain Certificates.

This section was considered necessary to protect the 

certificates, aready issued, of public utilities grossing less 

than $25,000, which utilities were exempted from regulation by 

Sec. 2, Ch. 188, SLa 1968.

* Sec. 42.05.671. Utility Classes.

This section is designed to fit the general plan of

greater jurisdiction and authority of the Commission. It is 

easily recognised that all utilities should not be regulated to 

the same degree. T h e r e f o r e ,through the mediums of classifications 

and broad discretionary authority, the Commission can easily pr o ­

vide regulatory requirements that will fit the circumstances of 

utility variations, without encountering the disruption of 

statutory exemptions.

* Sec. 42.05.681. Definitions.

The general approach taken in the current statute,
m

AS 42.05.640, was adopted here.

The definition of Public Utility confines itself to 

the extent possible with the matter of defining the term and 

leaves "exemptions" to a section of that title. The definition 

is quite comprehensive. However, it is noted that the furnishing 

of heat was inadvertently left out. This v/ould appear to be easily 

corrcct'lby inserting a comma and the word "heat" in subsection 

(1)(c) between the words "water" and "or" to read "furnishing 

water, heat, or sewer. . . . "

Two new definitions have been added and some of the 

existing definitions are modified to a limited extent.

The definition of "public" includes "public utility."
|
j! This definition, when applied to the definition of publicr
jj utility, assures the c o v e r a g e  by the Act of those utilities who 

may.have a public utility as their only customer. An example
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would be A. J. Industries at Juneau who wholesales all of its 

electric power and energy to Alaska Electric Light & Power Co.

The definition of “affiliated interest" is taken
•• .' •" ' '• '. • . '

from Washington Statute 80.16.010. Its principal applications

are found in proposed sections 42.05.491 and 691(a).

* Sec. 42.05.631. Exemptions.

Exemptions have been restricted to a very minimum in

keeping with the overall plan of the bill.

Subsection (a) exempts supplies by truck, etc. as
when

currently provided in AS 42.05.645. however ,/the operator has an

afriliated interest" in a "public utility" which he is serving, 

this exemption does not apply.

All other exemptions relate to municipally owned and j 

operated utilities. These municipal exemptions are not necessarilj' 

desiroable from the regulatory viewpoint, but represent an effort j 

to permit local governments as 'ch freedom from state regulation
i j
jj as possible without disrupting the overall regulatory program.
i!

This section in H.B. 202 differs from the Governor's 

bill, S.B. 128 in that S.B.' 128 exempts municipal utilities from i 

rate regulation within municipal boundaries, *£ne question has beenjj
raised whether regulation of municipal utility rates outside the 

municipality only, can be accomplished. A similar provision is 

contained in Pennsylvania Statutes, Title 66, Section 1141. Time 

did not permit a thorough research of the degree of success the 

Pennsylvania Commission has had in its application. The 

annotations to the statute, however, indicate that such regula­

tory authority has been exercised by that Commission.

As s', ted earlier, the statutory exemptions tend to 

substantially Compound regulatory problems. An excellent example 

of this is the exemption enacted in 1968 for utilities grossingIS!! .. . „
|less tnan 825,000. It immediately placed in question the legalJ
|j s tat-us of certificates already issued to such utilities. Even
j I
jjr-.ore importantly, the exemption placed in question the Commission's
;j 1
jj jurisdiction to certificate any prospective utility because such

futility, irrespective of sice, would not have earned 825,000 prior
li

I
i •. • ?.*•
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SECTIONAL ANALYSIS OF CSHB 202

* Sec .  4 2 . 0 5 . 0 2 0 .  Composit ion o f  Alaska P u b l i c  S e r v ic e

Commission

(b) so w i l l  avo id  r e p e a t in g  here

I have a lre a d y  commented a t  l e n g t h  on s u b s e c t i o n

* Sec .  4 2 . 0 5 . 0 3 0 .  Term o f  O f f i c e ;  VacancyV

Changes made here are a p p r o p r ia t e .

* Sec .  4 2 .0 5 .0 3 5  and .0 7 1 .

No s i g n i f i c a n t  changes made.

* Sec .  4 2 . 0 5 .0 8 1 .  Oath o f  O f f i c e .

The change here i s  a p p r o p r ia t e .

* Sec .  4 2 . 0 5 . 0 9 1 .  Compensation o f  Members o f  Commission.

The q u e s t io n  o f  dual  s a l a r i e s  has a lre a d y  been 

brought to  the Committee 's  a t t e n t i o n .

* Sec .  4 2 .0 5 .1 0 1  and .1 1 1 .

No s i g n i f i c a n t  changes made.

* Sec .  4 2 . 0 5 . 1 2 1 .  Employment o f  Commission P e r s o n n e l .

The m atter  o f  a commissioner a l s o  s e r v i n g  as e x ec u ­

t i v e  d i r e c t o r  has a lre a d y  been d i s c u s s e d .  T h is ,  however,  

i s  o p t i o n a l .  The q u e s t io n  should  be thorough ly  r e sea rch ed
*

b e fo re  im plem enta t ion .

The e l i m i n a t i o n  o f  p r o v i s i o n s  f o r  employing  

h ear in g  o f f i c e r s  has m er i t  prov ided  i t  does not  c o n t r i b u t e  

to  de la y  r a th e r  than remedy the  P .S .C .  sad e x p e r i e n c e s  w ith  

h ea r in g  o f f i c e r s  in  the p a s t .

I agree  t h a t  i t  i s  much more d e s i r a b l e  to  have the  

Commission hear a l l  formal p r o c e e d in g s  r a th er  than use  

h e a r in g  o f f i c e r s .  I do not  f o r e s e e  any problems from the  

e x c l u s i o n  o f  h ear in g  o f f i c e r s  fo r  a t  l e a s t  a coup le  o f  y e a r s .  .

* S ec .  4 2 . 0 5 . 1 3 1 .  R e s t r i c t i o n s  on Members and Employees.

The e x t e n s i o n  o f  r e s t r i c t i o n s  i s  good.

* Sec .  4 2 . 0 5 . 1 4 1 .  General Powers and D u t ie s  o f  the Commission.

The r e v i s i o n s  to  s u b s e c t io n  (1) should  accom plish  

the  o b j e c t i v e s  o f  the o r i g i n a l  b i l l .  The r e v i s i o n s  are an 

improvement.

Changcs in  o th e r  cubno c t .1 onr* nro minor.



* Sec .  4 2 ,0 5 ,3 .5 1 .  A d m in i s t r a t iv e  A u th o r i ty  o f  Commission; '
' 7‘ ' V

R e g u la t io n s  and Hearing P ro ced u res .
' . \ . - ’’’, ' v'i' m. ■■■ ■ .

I commented in  some d e t a i l  on t h e  correspond ing

s e c t i o n  in  H.B. 20 2 .  The r e v i s e d  v e r s i o n  i s  e q u a l l y  a p p r o p r i a t e .
.

* Sec .  4 2 . 0 5 , 1 6 1 .  .- A p p l i c a t i o n  o f  A d m in i s t r a t iv e  Procedure A ct ..■ ; - s- v ,• ,r >,,  ̂. .. : •
I concur in  th e  r e v i s i o n s  made in  the  corresp ond ing  

s e c t i o n  in  H.B. 202.

* Sec .  4 2 . 0 5 . 1 7 1 .  Formal I n v e s t i g a t i o n s  and H ear ings .

The O b j e c t i v e s  o f  t h i s  r e v i s e d  s e c t i o n  are  sub­

s t a n t i a l l y  the same as in  the  o r i g i n a l .  One d i f f e r e n c e  i s  the. 

numbei o f  com m iss ioners  req u ire d  to  hear a c a s e .  I commented 

on t h i s  a s p e c t  in  my n o t e s  on t h i s  s e c t i o n  in  H.B. 202.

The r e s t r i c t i o n  t h a t  a commissioner  must have read 

or heard the  e n t i r e  record  i s  w e l l  s t a t e d  and a p p r o p r ia te .

* D e l e t i o n  o f  s e c t i o n  on Hearing O f f i c e r s  and A gents .

This  s u b s t i t u t e  b i l l  d e l e t e s  the s u b j e c t  s e c t i o n  

( 4 2 .0 5 .1 8 1  o f  H.B. 2 0 2 ) .  S in ce  the  committee  has determined  

to  e l i m i n a t e  the  h ea r in g  o f f i c e r  from the  p ro ced u ra l  p r o c e s s e s ,  

t h i s  d e l e t i o n  i s  a p p r o p r i a t e .

The pu rp oses  o f  the  o r i g i n a l  s e c t i o n  are e x p r essed  

in  my comments on the  o r i g i n a l  b i l l .

* Sec .  4 2 . 0 5 . 1 8 1 .  F in a l  Orders o f  the Commission.

This  s e c t i o n  has been added and i s  a p p r o p r ia te .

* Sec .  4 2 . 0 5 . 1 9 1 .  Reports  on P r o c e e d in g s .

This  s e c t i o n  has l a e n  added and i s  a p p r o p r ia t e .

* Sec .  4 2 . 0 5 . 2 0 1 .  P u b l i c a t i o n  o f  R eports ,  Orders, D e c i s i o n s  

and R e g u l a t i o n s .

This  s e c t i o n  has been added. To some e x t e n t  i t  

d u p l i c a t e s  p r o v i s i o n s  o f  s e c t i o n s  4 2 .0 5 .1 6 1  and 191. The 

s e c t i o n  i s  a p p r o p r ia te  .

* Sec .  4 2 . 0 5 . 2 1 1 .  Annual Report .

The p r o v i s i o n s  o f  t h i s  s e c t i o n  are found in  Sec .  

4 2 .0 5 .1 3 1  o f  H.B. 202.

* Sec .  4 2 . 0 5 . 2 2 1 .  C e r t i f i c a t e s  Required.



This s e c t i o n  c o n t a i n s  the same p r o v i s i o n s  as Sec .  

4 2 .0 5 .1 9 1  o f  H.B. 202 p lu s  the  a d d i t io n  o f  a s u b s e c t io n  

g r a n t in g  gran d fa th er  r i g h t s .  I have commented on t h i s  

" p r e v io u s ly .  .

* S e c s .  4 2 .0 5 .2 3 1  and 241.

No s u b s t a n t i v e  change from c o u n t e r p a r t s  i n  H.B. 202.

* S ec .  4 2 . 0 5 . 2 5 1 .  Use o f  S t r e e t s  In C i t i e s  and Boroughs.

This  i s  a new s e c t i o n  and i s  d e s i r a b l e .

* Sec ,  4 2 . 0 5 . 2 6 1 .  D i s c o n t in u a n c e ,  S u sp en s io n ,  or Abandonment 

o f  C e r t i f i c a t e d  S e r v i c e .

No s u b s t a n t i v e  changes from o r i g i n a l  p r o v i s i o n s .

* Sec .  4 2 . 0 5 . 2 7 1 .  M o d i f i c a t i o n ,  Suspens ion  or R ev o ca t io n .

The i n c l u s i o n  o f  the  word " w i l l f u l "  in  s u b s e c t i o n s  

(4) and (5) i s  b e n e f i c i a l .

* S e c s .  4 2 . 0 5 . 2 8 1 ,  291, 301, 311, 321,  331 and 341.

No s u b s t a n t i v e  changes from corresp o n d in g  s e c t i o n s  

in  H.B. 202.

* Sec .  4 2 . 0 5 . 3 5 1 .  T e s t in g  o f  A p p l ia n c e s .

The P r i n c i p a l  r e v i s i o n  in  t h i s  s e c t i o n  c o r r e c t s  

an erro r  in  the o r i g i n a l .

* Sec .  4 2 . 0 5 . 3 6 1 .  T a r i f f s ,  F i l i n g  and P u b l ic  I n s p e c t i o n .

The p r i n c i p a l  r e v i s i o n  in  s u b s e c t i o n  (a) r e c l a s s i f i e s  

c o n t r a c t s  which a f f e c t  r a t e s  as s p e c i a l  t a r i f f s .  This  i s  a 

m atter  o f  co n v e n ien ce  and not  s u b s t a n t i v e .  The word "rate"  

i s  d e f in e d  in  the d e f i n i t i o n s  s e c t i o n  as i n c lu d in g  "charges ."

The r e v i s i o n  t o  s u b s e c t i o n  (c) should  not r eq u ire  

a h ear in g  but s im ply  g iv e  o p p o r tu n i ty  f o r  h ear in g  a f t e r  n o t i c e .

* Sec .  4 2 . 0 5 . 3 7 1 .  Adherence to T a r i f f s .

No s u b s t a n t i v e  change from c o u n t e r p a r t .

* Sec .  4 2 . 0 5 . 3 8 1 .  Rates to  Be J u s t  and R easonable .

The a d d i t io n  o f  s u b s e c t i o n  (b) i s  probably  u n n e ce s ­

sary  e x ce p t  the  p r o v i s i o n  f o r  t a x e s .

* Sec .  4 2 . 0 5 . 3 9 1 .  D i s c r im in a t io n  in  RAtes.

No objection to deletion of subsection (b) con- 

t a i n e u  in the original. No other substantive changes have



been made. •! >,

* Sec .  4 2 . 0 5 . 4 0 1 .  Apportionment o f  J o i n t  RA tes .

The d e l e t i o n  o f  s u b s e c t i o n  (b) o f  the o r i g i n a l  was 

d i s c u s s e d  with  the c o m m it tee , I agree  t h a t  . the  o b j e c t i v e s  

are s a t i s f a c t o r i l y  prov ided  fo r  in  o th e r  s e c t i o n s .

* Sec .  4 2 . 0 5 . 4 1 1 .  New Or Revised  T a r i f f s . ,  v

No s u b s t a n t i v e  changes .

* S ec .  4 2 .0 5 ^ 4 2 1 .  Suspension  o f  T a r i f f  F i l i n g .

The on ly  s i g n i f i c a n t  change here i s  in  s u b s e c t io n  

(b) which red uces  the s u sp e n s io n  p e r io d  from 7 to  5 months.  

The standard in  most s t a t e s  i s  10 months.

* Sec .  4 2 . 0 5 . 4 3 1 .  Power o f  Commission to  F ix  R a tes .

No s u b s t a n t i v e  changes .

* D e l e t i o n  o f  S e c s ,  on “r e p a ra t io n s"

No o b j e c t i o n  to  such d e l e t i o n .



* Z e e .  <2.05.441. Valuation of Property of a Public Utility.

S u b sec t io n  (b) o f  t h i s  s e c t i o n  has been changed 

s u b s t a n t i a l l y .  I have a lready  commented on i t  in  some d e t a i l ,  

to  the Committee so  w i l l  l i m i t  my s ta te m en ts  hero to  m atters  

n o t - a l r e a d y  co v er ed .

Assuming t h a t  no change i s  t o  be made in  the

" o r i g i n a l  c o s t ' 1 -  RCND formula,  I s u g g e s t  the  a d d i t i o n  o f  ,

the  words "and o b s o le s c e n c e "  a t  the  end o f  the s e n t e n c e .

The f r r s t  s e n te n c e  would then read;

"(b) In de term in ing  f a i r  va lue  o f  p u b l i c  

u t i l i t y  p roperty  for  r a t e  making p u r p o se s ,  

the  commission s h a l l  be guided p r im a r i ly  by the

average o f  o r i g i n a l  c o s t ,  l e s s  accrued  

d e p r e c i a t i o n  and rep ro d u ct ion  c o s t ,  l e s s  

p h y s i c a l ,  d e p r e c i a t i o n  and o b s o l e s c e n c e ."

This a d d i t i o n a l  language should be a c c e p t a b le  to  

everyone s i n c e  the  p r i n c i p a l  concern i s ,  or should b e ,  t h a t ,  

the va lue  to be determined by the formula more n e a r ly  r e ­

f l e c t s  the a c t u a l  v a lu e  a t  the  time the d e ter m in a t io n  i s

made. Ho reaso n a b le  argument can be made t h a t  the  f a i r  • »
va lue  should exceed  the  a c t u a l  va lue  a t  any g iv e n  p o i n t  in  

t im e .  Requiring o b s o l e s c e n c e  to  be taken i n t o  account  p ro ­

v i d e s  an a d d i t i o n a l  sa feguard  a g a i n s t  the p o s s i b i l i t i e s  t h a t  

a f i x e d  RCHD formula w i l l  y i e l d  something g r e a t e r  than  

a c t u a l  v a lu e .

An a c c o u n t in g  f o r  p h y s i c a l  d e p r e c i a t io n  does not  

n e c e s s a r i l y  acco u nt  fo r  o b s o l e s c e n c e .

One a d d i t i o n a l  matter should be touched upon and 

t h a t  i s  the r e l a t i o n s h i p  between p la n t  v a l u a t i o n  and 

f i n a n c i n g .  I t  has been su g g es ted  t h a t  a u t i l i t y  cannot  

o n ta in  f i n a n c in g  under an " o r ig in a l  cost"  v a l u a t i o n  p o l i c y ,  

however, a very  s u b s t a n t i a l  m a jo r i ty  o f  the s t a t e s  apply  

o r i g i n a l  c o s t  and r e j e c t  RCHD c o m p le t e ly .  I know o f  no 

i n s t a n c e  (and I m sure t h a t  no one e l s e  can c i t e  one) where 

th e se  s t a t e s  have exp er ien ce d  abnormal u t i l i t y  growth.  As



a n d  a d v a n c e d  e l e c t r i c  u t i l i t y  industries in t h e  nation and 

i t  h a s  a l w a y s  b e e n  s t r i c t l y  an "original cost" state.

Public utilities cannot be compared with other 

industries in most respects and particularly financing, 

because they

(1) occupy a lawful monopoly position;

(2) the service is essential to their customer 

and is bought continuously by many small 

buyers;

(3) the consumer has an urgent need for the 

service and that need cannot be postponed; and

(4) the consumer has no acceptable alternative.

* Sec. 42.05.451. System of Accounts and Reports.

Subsection (a) will permit utilities to "adopt a 

g e n e r a l l y  recognized system of public utility accounting."

T h i s  i s  t h e  l a n g u a g e  of the current statute. H . B .  2 0 2  would 

r e v i s e  this provision to allow the commission to prescribe 

t h e  s y s t e m .

The reasons for this revision are covered in my►
c o m m e n t s  o r .  S e c .  4 2 . 0 5 . 4 3 1  of H . B .  2 0 2 .

Suffice it to repeat here that uniform accounting 

by all utilities of a type, is highly beneficial to the 

regulatory process .'^Subsection (b) relating to annual 

reporting changes the time allowance for annual reports from 

75 to 50 days with provision for extensions if circumstances 

warrant. These are beneficial revisions.

* Sec. 42.05.461. Continuing Property Records.

N o  change from Ii. B . 202 , See. 441.

* Sec. 42.05.471. Depreciation Rates, Initial bosses and Accounts

S u b s e c t i o n  ( a )  a n d  ( b )  -  n o  s u b s t a n t i v e  c h a n g e  f r o m  

H . B .  2 0 2 ,  S e c .  4 5 1 ( a )  a n d  ( b ) .

S u b s e c t i o n  ( c )  -  T h i s  i s  a  n o w  s u b s e c t i o n  a n d  

a l l o w s  a  n e w  u t i l i t y  t o  a m o r t i z e  o p e r a t i n g  l o s s e s ,  x f  a n y ,  w h i c h  

x h a s  i n c u r r e d  i n  d e v e l o p i n g  i t s  m a r k e t  a n d  s y s t e m .  T h i s



p r o v i s i o n  has: m er i t  but cou ld  be the  s u b j e c t  o f  abuse and 

p o s s i b l y  e x tr a  p r o f i t .  I . s u g g e s t  t h a t  the commission be 

g iven  a d d i t i o n a l  d i s c r e t i o n a r y  c o n tro l  over the e x t e n t  to  

which l o s s e s  may be am ortized .;  'This could  perhaps be 

accom plished  by p r o v id in g  a d d i t i o n a l  q u a l i f i c a t i o n s .

At the v ery  l e a s t ,  the  word "reasonable" should  

be i n s e r t e d  between the  words "of" and "net" and the  word 

" n e c e s s a r i ly "  be i n s e r t e d  between ’’lo s s e s ' '  and " incurred ."

I would a l s o  s u g g e s t  t h a t  the phrase  "not o th e r w is e  compen­

sab le"  be added a f t e r  the word " l o s s e s . "  The s u b s e c t io n  

would then road,  "(c)  The amount o f  r ea so n a b le  n e t  o p e r a t in g  

l o s s e s ,  no t  o t h e r w is e  compensable and n e c e s s a r i l y  incurred  

by. . . . "

To some e x t e n t  ne t  o p e r a t in g  l o s s e s  are compensated  

for  by c a r r y -o v e r  i n t o  fu tu r e  y e a rs  for  purposes of  com­

p u t ing  income t a x e s  payable  in  such fu tu re  y e a r s .  S ince  a 

u t i l i t y ' s  p r o f i t  i s  computed as a r a te  o f  re turn  a f t e r  ta x e s  

the u t i l i t y  could  r e a l i z e  e x tr a  p r o f i t  in  the c a r r y -o v o r  

y e a rs  u n l e s s  the com m iss i ,n  can take t h i s  f a c t o r  i n t o  acco u n t .  .

K See .  4 2 .0 5 . 4 8 1 .  S u b s id ia r y  b u s in e s s  Accounts .

Mo s u b s t a n t i v e  cha n ges .

* Sec .  4 2 . 0 5 .4 0 1 .  Records and Accounts to  be Kept in  S t a t e .

Mo s u b s t a n t i v e  changes .

* Sec .  4 2 . 0 5 . 5 0 1 .  I n s p e c t io n  o f  Books and Records by Commission

Only c l a r i f y i n g  langauge added.

* Sec .  4 2 . 0 5 . 5 2 1 .  Impaired C a p i t a l .

The added e x p r e s s i o n  "or might become impaired by 

c o n t i n u a t i o n  o f  c u r r e n t  p r a c t i c e s "  i s  d e s i r a b l e .

* Sec .  4 2 . 0 5 . 5 3 1 .  D i s t r i b u t i o n  o f  Surplus and P r o f i t s .

I agree  w ith  the changes h ere .

* S e c s .  4 2 .0 5 .5 4 1  -  621 - Re. J u d i c i a l  Review, P e n a l t i e s

and Enforcement.

The p r i n c i p a l  s u b s t a n t i v e  change in  those  s e c t i o n s  

i s  to remove t h e i r  a p p l i c a t i o n  to  n o n - u t i l i t i e s .  As in d ic a t e d



■Ml
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i n  ray c o m m e n t s  on d . B .  202, t h e s e  p r o v i s i o n s ,  as  o r i g i n a l l y  ' ;

d r a f t e d ,  k  w e r e  similar to th e  C a l i f o r n i a  Code as  w e l l  as : r  

that of Washington and P e n n sy lv a n ia .  (These were the  only  

states researched on the s u b j e c t . )  T h e i r . a p p l i c a t i o n  to  

n o n - u t i l i t i e s  as w e l l  as u t i l i t i e s  a s s u r e s  n o n - i n t e r f e r e n c e  

by p a r t i e s  not  o th e r w is e  covered  by the A c t .  I do n o t  know 

to  what extent, i f  any outside i n t e r f e r e n c e  i s  or  might be 

a problem. • .

Another change made in  the  s u b s t i t u t e  b i l l  removes 

application of c i v i l  p e n a l t i e s  to  o f f i c e r s ,  e t c .  of  the . 

utility. I see no problem from t h i s  r e v i s i o n  s i n c e  they  

arc covered under c r im in a l  p e n a l t i e s .
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Res House B i l l  No. 138

TOj The Honorable Eugene Guess
Chairman -  House J u d i c i a r y  Committee

The Honorable Homer M oseley  
Chairman -  House Commerce Committee

Gentlemen; / "• " ; .. ‘ • •* '* ' V. , • ‘ >
. 1 . ■ r

F o l lo w in g  i s  a summary o f  t h e  amendments r e q u e s te d  on 

b e h a l f  o f  ALASKA PIPELINE COMTANY -  ANCHORAGE NATURAL GAS COMPANY, 

and in  some i n s t a n c e s  u t i l i t i e s  in  g e n e r a l ,  p r e s e n te d  and r e q u e s t ­

ed by th e  un ders igned  near th e  c l o s e  o f  th e  h e a r in g s  o f  your

j o i n t  com m ittees  in  Juneau l a s t  week. „ .

We fav o r  a board o f  n o t  l e s s  then  f i v e  (5) members, and

f e e l  t h a t  appointment from the  v a r io u s  segments o f  th e  u t i l i t i e s  

in d u s t r y  has m e r i t .  U n le s s  members are  app o in ted  who have some 

background i n  u t i l i t y  o p e r a t i o n ,  whether from e x p e r i e n c e  i n  the  

i n d u s t r y ,  a c c o u n t in g ,  l e g a l ,  e n g i n e e r i n g ,  or a s  a p r e v io u s  s e r v i c e  

in  r e g u l a t i o n ,  i t  w i l l  take some t im e  t o  become f a m i l i a r  w i th  t h e  

p h i l o s o p h y , c o n c e p t s ,  and o b l i g a t i o n s  to  p r o t e c t  t h e  p u b l i c ,  pro­

t e c t  the u t i l i t y ,  and t o  p r o t e c t  the  i n v e s t o r s .  We f e e l  t h a t  t h e  

proposed s i x - y e a r  term i s  m o r i t o r io u s  and t h a t  removal should  be  

for  c a u s e .  We would l i k e  t o  s e e  some in d e p e n d e n c e , in  th e  commis­

s i o n ,  whether i t  be org an ized  w i t h i n  the  Department o f  Commerce, 

or o t h e r w i s e ,  3uch as  e l e c t i o n  a s  th e  chairman by th e  commission,  

each two y e a r s .  However, we are  c o n f i d e n t  t h a t  t h e  most capab le  

com m iss ioners  w i l l  bo sought o u t .  The importance o f  having t h e  ' 

most f i t  and ca p a b le  com m iss ioners  cannot  he o v e r -em p h as ized ,  a s  a 

very la r g e  segment o f  the  Alaskan economy v s i l l  be under com plete  

r e g u l a t i o n  under t h e  terms o f  th e  proposed A ct .  . "•

.035: add a t  end o f  s e c t i o n  ", basad on t h e i r  p r o f e s s i o n a l  

q u a l i f i c a t i o n s  and e x p e r i e n c e ."  1 .

»Q554 We do not  f e e l  t h a t  h ig h - ty p e  comm iss ioners  would  

be p r e ju d ic e d  in  t h e i r  d e c i s i o n  making by owning s t o c k  in  a t r u c k -  

l i n e ,  gas company, a i r  o p e r a t i o n ,  t e l e p h o n e ,  or  e l e c t r i c a l  u t i l i t y
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Thus we would be  w i l l i n g  t o  s e e  t h i s  e n t i r e  s e c t i o n  s t r i c k e n .  , 

However, i f  i t  i s  n o t  s t r i c k e n ,  we s e e  no rea so n  t h a t  th e  e q u i t y  

h o ld er  o f  a REA f in a n c e d  co -o p  sh o u ld  be an e x c e p t i o n  in  th e  

r e s t r i c t i o n s .  With th e  admitted la c k  o f  q u a l i f i e d  p e r s o n s ,  t h e '
*.1 { r * . ■ • • ’• . ' f' *t y f » .

r e s t r i c t i o n s  e l i m i n a t e  a g r e a t  mass o f  p o t e n t i a l l y  q u a l i f i e d  mem­

b e r s  fo r  t h e  Commission.

.0 8 5 ;  I f  t h e  Commission i s  t o  proceed  t o  f u l l  s c a l e  

r e g u l a t i o n  a s  t h i s  B i l l  c o n t e m p la te s ,  members o f  t h e  Commission 

w i l l  have t o  be compensated on a t  l e a s t  a p a r t - t im e  b a s i s .

. 1 0 5 : In p r o c e e d in g s  i n  which th e  A t to r n e y  General

r e p r e s e n t s  a p a r t y  a s  a advocate  in  a p r o c e e d in g ,  t h e  Act  should  

p r o v id e  t h a t  h i s  s e r v i c e s  t er m in a te  a t  th e  end o f  th e  ta k in g  o f  

t e s t im o n y  so  t h a t  he cannot  c o n t in u e  t o  a d v i s e  th e  Commission dur­

in g  t h e  p r o c e s s  o f  t h e i r  making f i n d i n g s ,  c o n c l u s i o n s ,  and d e c i ­

s i o n s .  The Commission w i l l  have in  i t s  s t a f f ,  a t  t h a t  t im e ,  

p r o f e s s i o n a l l y  t r a i n e d  p e r so n s  competent  t o  draw th e  f i n d i n g s ,  

and t h e  b a s i n  t h e r e f o r .

.1 2 5 :  The Commission should  n o t  be p e r m it t e d  t o  d e l e g a t

a l l  o f  i t s  f u n c t i o n s ,  e . g .  t h e  j u d i c i a l  or  q u a s i - j u d i c i a l  fu n c t io n  

o f  d e c i s i o n  making.  Request  t h a t  th e  word p r oced u ra l  or m i n i s t e r i  

be i n s e r t e d  a t  l i n e  18 b e f o r e  th e  word " f u n c t io n " .

.1 65 :  A number o f  S t a t e s  f i n a n c e  u t i l i t y  r e g u l a t i o n

from the  g e n e r a l  fund.  In t h e  c a s e  o f  ALASKA PIPELINE -  ANCHORAGE

NATURAL GAS, f r a n c h i s e  f e e s , o r  t a x e s  o f  2% o f  g r o s s  r e v e n u e ,a r e

p a id  w i t h i n  th e  C i t i e s  o f  Anchorage and S o ld o tn a ,  and w i t h i n  th e

G reater  Anchorage Borough f o r  t h e  s e r v i c e s  fu r n i s h e d  w i t h i n  what *

was t h e  Spenard P u b l i c  U t i l i t y  D i s t r i c t ,  where a f r a n c h i s e  i s

a l s o  h e l d .  These companies a l s o  pay r e a l  and p e r s o n a l  p ro p er ty

t a x e s  w i t h i n  t h e  c i t i e s  -  borough, p r e s e n t l y  pay g r o s s  b u s i n e s s  
tax

l i c e n s e / t o  th e  S t a t e ,  and i t  i s  a n t i c i p a t e d  t h a t  s u b s t a n t i a l  

income ta x  payments w i l l  be made to  th e  S t a t e  and t o  t h e  Federa l

e

s
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Government when p r o f i t s  r e s u l t .  Thus, from t h i s  v a r i e t y  o f  t a x  

c o n t r i b u t i o n s  t o  l o c a l S t a t e g o v e r n m e n t ,  i t  can be argued t h a t  

t h i s  i n d u s t r y  i s  e n t i t l e d  t o  some s e r v i c e s  o f  t h e  r e g u la t o r y  body.  

However, i f  an a d d i t i o n a l  tax  i s  t o  be imposed, i t  i s  o bv iou s  t h a t  

t h e  1% ta x  on t h e  e n t i r e  in d u s tr y  in  Alaska would b r in g  i n  some v': 

$400 ,000  a t  t h i s  t im e ,  and t h a t  t h e  amounts o f  t h i s  revenue would  

probab ly  i n c r e a s e  r a p i d l y .  Any such t a x  i s  burdensome,the burden  

b e in g  r e l a t i v e  t o  t h e  amount o f  th e  t a x ,  and t h e  method o f  c o l l e c t  

in g  i t .  Comments a t  the  h ear in g  i n d i c a t e d  t h e  l i k e l i h o o d  o f  

a p p ly in g  th e  t a x ,  i f  imposed, t o  w h o le s a l e  s a l e s ,  and to  r e t a i l  

s a l e s .  In t h i s  e v e n t ,  we would r e q u e s t  a s p e c i f i c  p r o v i s i o n ,  ’ 

t h a t  where a company s e l l s  a t  w h o le s a l e  t o  a w h o l ly  owned sub­

s i d i a r y ,  the  ta x  would be c o l l e c t e d  but o n c e ,  on t o t a l  u l t i m a t e  

s a l e s  t o  consumers.  .

..175 : Amendment i s  i n d i c a t e d  in  l i g h t  of exem ptions and

definitions contem plated in t h e  A c t .

. 1 8 5 : The l a s t  s e n te n c e  o f  t h i s  p r o v i s i o n  p e r m it s  th e

Commission t o  d e l e g a t e  i n  w r i t i n g  t o  "any person" i t s  a u t h o r i t y t1'
t o  conduct an in form al  i n v e s t i g a t i o n .  This  would perm it  c o n ce iv a b  

th e  appointment o f  e i t h e r  an i r a t e  consumer, or a d i s g r u n t l e d  com­

p e t i t o r ,  t o  i n v e s t i g a t e  t h e  u t i l i t y  a f f e c t e d .  We would s u g g e s t  

t h a t  an a d d i t i o n a l  p r o v i s i o n  be i n s e r t e d  t o  th e  e f f e c t  e i t h e r  t h a t  

i t  be a person "having  no i n t e r e s t  in  t h e  outcome o f  the  in V e s t ig a

t i o n , " o r , t h a t  the  person  a p p o in te d ,  i f  n o t  a r e g u la r  member or  

employee o f  the Commission, have th e  concurrence  o f  th e  u t i l i t y  * 

a f f e c t e d .

We note  t h a t  the  proponed Act has no p r o h i b i t i o n  or 

p e n a l t y  a g a i n s t  d i s c l o s u r e  o f  in fo r m a t io n  by members or employees  

w ith o u t  the  approval  o f  the  Commission. T h is  cou ld  be e x tr em e ly  

dangerous t o  a u t i l i t y .  We recommend th e  language o f  th e  I l l i n o i s  

S t a t u t e , but o t h e r s  would probably  be j u s t  a s  good.  S e c t i o n  18 

° f  the  I l l i n o i s  A c t , 111 2 /3  B18, P e n a l t y  f o r  D iv u lg in g  In form at ion
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p r o v id e s  as  f o l l o w s :  (. V :. \... . . . ' # , / * . . • . . ‘ ' V •
"Any o f f i c e r  or employee o f  t h e  Commission who 
d i v u l g e s  any f a c t  or in fo r m a t io n  coming t o  h i s  
knowledge during  the  c o u r se  o f  an i n s p e c t i o n ,  
exam in at ion  or i n v e s t i g a t i o n  o f  any a c c o u n t ,  r e ­
co rd ,  memorandum, hook or paper o f  a p u b l i c  u t i l i t y  
e x c e p t  in  so  fa r  as  he may be a u t h o r iz e d  by the  
Commission or  by a cou r t  o f  competent  j u r i s d i c t i o n , ,  
or a judge t h e r e o f ,  s h a l l  be g u i l t y  o f  a misdemeanor,  
and upon c o n v i c t i o n ,  be s u b j e c t  t o  imprisonment in  
t h e  county  j a i l  n o t  e x c e e d in g  one y e a r ,  or  t o  a f i n e  
not e x c e e d in g  one thousand d o l l a r s ,  or t o  both ."

This  p r o v i s i o n ,  and req u ire m en t ,  i s  im portant  t o  a l l

u t i l i t i e s ,  a l thou gh  none noted a t  th e  h ea r in g  th e  absence  o f  such

a p r o v i s i o n .

.2 15 :  In th e  f i r s t  s e n t e n c e ,  i n s e r t  a f t e r  t h e  words

" s h a l l  make", "or cause  t o  be made". Line 2 6 ,  a f t e r  th e  word 

" h ear in gs" ,  i n s e r t ,  "or i n v e s t i g a t i o n s ,  formal or informal" are  

h e l d .

The reason  f o r  t h i s  i s  t h a t  both  t h e  com p la in in g  p a r t y ,  

and the u t i l i t y ,  should  bo a b le  t o  seo  and road j.n the  Commission 

f i l e s  or r e c e i v e  a r e p o r t  o f  th e  i n v e s t i g a t i o n ,  whether i t  bo o n ly  

a paragraph lo n g ,
i

A l s o ,  a t  l i n e  26,  and 27 ,  and 2d, a f t e r  th e  w ords ,  " i t s  

d e c i s i o n  and o rder" ,  i n s e r t ,  "and t h e  b a s i s  t h e r e f o r " .

I am a d v ised  t h a t  t h i s  s e r v e s  a h i g h ly  u s e f u l  purpose i n  

in s u r in g  a g a i n s t  any p r o - c o n c e iv e d  or  immature c o n c l u s i o n s ,  or 

c o n c l u s i o n s  e n te r e d  upon incom plete  i n v e s t i g a t i o n .  Such a r e q u i r e ­

ment in s u r e s  f u r th e r  thorough ness  and f a i r n e s s  t o  a l l  p a r t i e s  and 

p r o v id e s  a more c ’ o a r c u t  record in  th e  e v e n t  appea l  i s  sought  by 

any p a r t y .

*225: Line 5 ,  d e l e t e ,  "OR PRIVILEGE".

We cannot s e e  and do n o t  v i s u a l i z e  any i n s t a n c e  in  which  

the ’. e n i a l  o f  a p r i v i l e g e  should  r e s u l t  in  a h ear in g  I t  would 

seem t h a t  th e  p r e s e n t  language might r e s u l t  i n  burdensome, numerous 

h e a r in g s ,  r e q u e s te d  by p a r t i e s  w i sh in g  a p r i v i l e g e  which does n o t
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KENNETH McCASKEY ERFNHJ.EWIS
CLYDE C. HOUSTON 
A T T O W N O t i  A T  LA W  

719 SIXTH A V I S U f



PAUL F. ROBISON 
KENNCTIi McCASKEY EBENJU.EWIS 
CLYDE C. HOUSTON
A T T O R N E Y S  A T  L A W  

T i l  SIXTH AVENUE 

A N C H O R A G C .  A L A S K A

BR 50541 
BR 50561 
BR 50555

e x i s t  under t h e  law ,  or  the  r u l e s  and r e g u l a t i o n s  o f  any a f f e c t e d  

u t i l i t y .  ;7

In t h e  l a s t  l i n e  o f  th e  same s e c t i o n ,  f o l l o w i n g  the  

words " p ub l ic  u t i l i t y " ,  change t h e  language t o  read ,  "or any party  

t o  th e  proceed i n g ." . ;

T h is  change i s  recommended f o r  c l a r i f i c a t i o n  so t h a t  th e  

Commission and th e  p a r t i e s  t o  any p r o ceed in g  w i l l  be p r o t e c t e d  

from demands f o r  h ea r in g  by any One o f  a m u l t i tu d e  o f  i n t e r e s t e d  

perso ns  who are  n o t ,  in  th e  l e g a l  s e n s e ,  i n t e r e s t e d  p a r t i e s  or  

"party to  t h e  p r o c ee d in g " .

.235:  As p o in t e d  o u t  e a r l i e r ,  some S t a t e s  pay the  e n t i r e

c o s t s  o f  r e g u l a t i o n  from the  g e n e r a l  fu n d s .  O thers ,  t o  va ry in g  

d e g r e e s ,  pass  t h e  c o s t s  o f  hear ing  on t o  t h e  p a r ty  concerned ,  a s  

a n t i c i p a t e d  by t h i s  s e c t i o n  o f  the  b i l l .  Wo r eq u e s ted  and recom­

mended t h a t  in  th e  b a s i s  fo r  ^apport ioning-  c o s t s ,  t h e  s e c t i o n  

making ' h b i l i t y  t o  pay", one o f  the  c r i t e r i a  be d e l e t e d .  T h is  i s  

t o o  nmoh o f  an open i n v i t a t i o n  to  load th e  c o s t s  a g a i n s t  what 

might appear t o  bo a prosperous u t i l i t y ,  even though t h e  u t i l i t y  

were found t o  be a c t i n g  in  good f a i t h .  I t  must be remembered 

t h a t  th e  c o s t s  o f  a proceed ing  are no t  o n ly  the  c o s t s  incurred  by 

the  Commission, but  g e n e r a l l y  equal  c o s t s  w i l l  be in curred  by t h e  

u t i l i t y  a f f e c t e d ,  which i t  must absorb .  U l t i m a t e l y  o f  c o u r s e ,  a l l  

o f  the  c o s t s  o f  t h e  u t i l i t y  in  p repar in g  fo r  and cond u ct in g  i t s  

p r e s e n t a t i o n  b e fo r e  th e  commission, have t o  bo borne by t h e  con­

sumers -  r a t e  payors o f  th e  u t i l i t y ,  as  would any p o r t io n  o f  the  

com m iss ion 's  c o s t  which are a s s e s s e d  a g a i n s t  the  u t i l i t y .  There­

fo re  wo f u r t h e r  recommend th e  a d d i t io n  o f  f u r th e r  l i m i t i n g  langu­

age a t  l i n e  17 a f t e r  th e  words " m i t ig a t i n g  c ircu m stances"  as  

f o l l o w s :  "HOWEVER, IN NO EVENT, SHALL ANY UTILITY, PARTY TO THE 

PROCEEDING, GE ASSESSED MORE THAN ONE-HALF THE COSTS THEREOF."

*245: There was g e n e r a l  agreement t h a t  g r a n d f a t h e r ' s

r i g h t s  shou ld  be p r e s e r v e d ,  or s p e c i f i c a l l y ,  t h a t  e x i s t i n g  c c r t i f i  

c a t e s  o b ta in ed  under t h e  p r e s e n t  law o f  A la sk a ,  should  be v a l i d a t e d.



O therw ise ,  a tremendous amount o f  work a lr e a d y  done by th e  u t i l i t i  

and the  Commission, would be wasted and t im e  and e xp en se  o f  r e ­

a p p l i c a t i o n  would be burdensome to  a l l .  At t h i s  p o i n t  we recommen 

ded a new p r o v i s i o n  a s  f o l l o w s :

"U nti l  changed by Order o f  th e  Commission, th e  r a t e s  

r 'i.1 or,f and r e Uu^at i o n s  o f  U t i  1 i t i  e s , o p e r a t i n g under * 

f ranch i s e s , or under th e  j u r i s d i c t i o n o r l o c a l  

regu l a t o r y b o d ie s  empowered by law t o  so r e g u l a t e ,  

are hereby appro v e d . "

This  b r in g s  us to  the  q u e s t io n  we r a i s e d  a t  th e  opening  

of  our p r e s e n t a t i o n ,  which i s :  What i s  the  s t a t u s  under th e

proposed l e g i s l a t i o n  o f  u t i l i t i e s  p r e s e n t l y  r e g u la t e d  by Home Rule 

Ci.ti.es under f r a n c h i s e  granted by such Home Rule C i t i e s ?  we f e e l  

t h a t  th e r e  i s  a r e a l  and s e r i o u s  q u e s t i o n  f o r  t h e  l e g i s l a t u r e  to  

r e s o l v e  at  t h i s  t ime.  Are wo, for  example,  s u b j e c t  t o  dual  

r e g u l a t i o n ,  and i f  s o ,  do th e  d e t e r m in a t io n s  o f  t h e  PSC o v e r r id e  

th o s e  o f  the  Home Rule C i ty  where th ey  c o n f l i c t ,  or does  the  c o n ­

f e r r i n g  o f  power by t h i s  Act upon PSC d i s p l a c e  and n e g a te  the  

former powers o f  the  home Rule C i t y  t o  r e g u la t e  th e  m a t te r s  o v e r  

which j u r i s d i c t i o n  i s  g iv en  t o  the  PSC, o r ,  a s  s u g g e s te d  by some 

o f  the e l e c t r i c a l  c o - o p e r a t i v e s  and c i t i e s ,  in  t e s t im on y  b e fo r e  

the  Committees,  would Home Rule C i t i e s  r e t a i n  th e  power t o  

r e g u l a t e  f r a n c h i s e d  u t i l i t i e s  w i t h i n  t h e i r  g eog ra p h ic  boundaries  

and th e  PSC r e g u la t e  o n ly  beyond th e  c i t y  l i m i t s .

• 299:  We recommend a d d i t i o n  a t  t h e  end o f  th e  S e c t i o n ,

the  f o l l o w i n g  language:

",Sa ^c o f equipment,  a p p l i a n c e s ,  and m a t e r i a l s ,  and 

i n s t al l a t i o n  t h e r e o f ,  by th e  u t i l i t y ,  d i r e c t l y  or by 

c o n t r a c t ,  arc  hereby e x c l u d e d ,  prov ided  however,  t h a t  

r.9.cJ lv^s ° f  a l l  the  revenu es  and c o s t s  a s s o c i a t e d  t h e r e ­

with  s h a l l  bo m ainta ined  s e p a r a t e  from th e  remainder  

°JL?..9r th c  ge n e r a l  o p e r a t in g  account s o f  th e  u t i l i t y . "
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. 325; The requirem ent  o f  f i l i n g  w i th  r a te  s c h e d u le s  

" a l l  c o n t r a c t s  which a f f e c t  or  r e l a t e  in  any manner to  th e  r a te s"  

can be t e r r i f i c a l l y  burdensome, both t o  the  u t i l i t y  and t o  th e  

Commission. This  language would r e q u ir e  f i l i n g  c o p i e s  o f  c o n t r a c t s  

for  ev er y  p u rch a se ,  e v e r y  employment, every  j o b ,  e t c . ,  a s  t h e s e  

do " r e l a t e  in  any manner". Our s u g g e s t io n  and recommendation i s  

p r e f e r a b l y  to  d e l e t e  t h i s  req u ire m en t ,  o t h e r w is e  the  Commission 

w i l l  soon have warehouses f u l l  o f  c o p i e s  o f  purchase o r d e r s ,  work 

o r d e r s ,  e t c . ,  and the u t i l i t y  w i l l  bo burdened in  i t s  a d m in is t r a ­

t i o n ,  or  in  the  a l t e r n a t i v e ,  i f  th e  requirem ent  must e x i s t ,  change  

th e  language  to  read ,  "and a l l  c o n t r a c t s  v.hich d i r e c t l v  a f f e c t  th

rates." it should bo p o in te d  out  t h a t  the  Commission, through  

its very general and generous  powers, can at a l l  t im es  a s c e r t a i n  

any of these n a t t e r s  w ithou t  having to become a g r e a t  s to r e h o u s e  

for a volume of paperwork, to  which it could  never pay any a t t e n ­

t i o n ,  without m a in ta in in g  a h o r d e .of agents to s c r u t i n i z e  the  

minute detail of d a i l y  o p e r a t i o n s  of all. utilities a f f e c t e d .

l '° f in d  t h i s  s e c t i o n  u n c le a r  and m e a n in g le s s .  We 

do not know the o r i g i n  or i n t e n t  o f  t h i s  s e c t i o n ,  and f e e l  t h a t  

the  p r i o r  and subsequent  two s e c t i o n s  probably  a ccom pl ish  the  

i n t e n t  o f  th e  d r a f t e r .  I f  th ere  i s  a purpose which we have o v e r ­

looked or f a i l e d  to u n ders tand ,  I would g r e a t l y  a p p r e c ia t e  an 

e x p l a n a t i o n ,  so t h a t  we would not  bo i n  a p o s i t i o n  o f  opposing  

something proper s im ply  b ecau se  o f  ignorance  upon our p a r t .

j»43_5̂ s_ At 1 ino 2 0 , we recommend d e l e t i n g  th e  word 

'APPLIANCES" , and s u b s t i t u t i n g  the words,  "metering equipment".

In our in d u s t r y ,  a p p l ia n c e s  are  c o n c e iv e d  t o  be householc  

items,, such as  r a n g e s ,  h e a t e r s ,  d r y e r s ,  e t c .

Again,  we do not  understand the  use  o f  the  word "standard  

•-t l i n e  22, o f  t h i s  s e c t i o n .

»455: Tn p r e v io u s  h e a r in g s  on the  p r e s e n t  Act  concern ing

v a l u a t i o n  o f  p u b l i c  u t i l i t y  p r o p e r t i e s ,  our r e p r e s e n t a t i v e  and 

perhaos o t h e r s ,  sought  and o b ta in e d  t h e  p r e s e n t  r e f e r e n c e  to

-7-
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> r $

" f a i r  v a lu e  o f  such p r o p e r ty " ,  which appears  in  t h e  p r e s e n t  A c t ,
Y • 1 . * • ,

and th e  language  o f  t h e  proposed S e c t i o n .  We propose  a f u r t h e r  

r e v i s i o n  which makes f a i r  v a lu e  a more s i g n i f i c a n t  u l t i m a t e  g o a l  

o f  th e  Commission in  d e ter m in in g  v a l u a t i o n  o f  u t i l i t y  p ro p e r ty. \ ' * *•' . • ’ . , - V 1 ’
i  • • ’ ' -  • •  • ' '  ”  .  • •  '  • : • a . *  * • • *■ • '  • .  r  •

rato>taaking p u r p o se s .  The language  we propose  and recommend 

i s  as f o l l o w s :  '■ ''•' ..

"The Commission may, when n e c e s s a r y ,  f o r  r a t e -  

making p u r p o s e s ,  i n v e s t i g a t e  and a s c e r t a i n  t h e  

a c t u a l  l e g i t i m a t e  c o s t s  o f  the  p r o p e r ty  used  and .: 

v s e f u l  o f  e v e r y  p u b l i c  u t i l i t y ,  t h e  d e p r e c i a t i o n * 

t h e r e i n ,  and o t h e r  f a c t s  which bear on the  d e t e r - . y. 

m inat ion  o f  such c o s t  or d e p r e c i a t i o n ,  and t h e  ■ 

f a i r  v a lu e  i n  f a c t  o f  such p r o p e r ty ."

The remainder o f  th e  proposed s e c t i o n  seems s a t i s f a c t o r y .  

*465: T h is  i s  a t y p i c a l  s e c t i o n ,  and e x i s t s  in  our  p r e ­

s e n t  law.  The need f o r  i t  has  g e n e r a l l y  d isa p p ea r ed  w ith  exemption  

o f  sm a l l  u t i l i t i e s  under $ 1 0 0 ,0 0 0 .0 0  g r o s s ,  a s  p r a c t i c a l l y  a l l  

l a r g e r  u t i l i t i e s  do u t i l i z e  " g e n e r a l l y  r e c o g n iz e d  sys tem s" .  Line  

29 a t  t h e  bottom o f  page 1 5 , we recommend changing  t h e  word 

"system" to  "s y s t e m s ", so t h a t  th e  Commission w i l l  not  f e e l  bound 

t o  p r e s c r i b e  one system  which must be used by a l l  v a r i t i e s  o f  

u t i l i t i e s .  We f u r t h e r  recommend and r e q u e s t  the  f o l l o w in g  a d d i t io n  

w it h ih  th e  s e c t i o n :

"A p u b l i c  u t i l i t y  p r e s e n t l y  u s in g  a g e n e r a l l y  

r e c o g n iz e d  system  o f  a c c o u n t i n g ,  w i l l  n o t  be 

req u ired  t o  change t o  another  sy s te m ."

«475 and . 4 8 5 : We recommend s u b s t i t u t i o n  o f  p r o v i s i o n s

s i m i l a r  t o  t h a t  in effect  i n  I l l i n o i s ,  a t  S e c t io n  111 2 / 3 ,  @14, 

which p r o v id e s  a s  f o l l o w s :

"D e p r e c ia t io n  a c c o u n t s .  The Commission s h a l l  have 
power, a f t e r  h e a r in g ,  to  r e q u i r e  any or a l l  p u b l i c  
u t i l i t i e s  to  keep such a cco u n ts  as w i l l  a d e q u a te ly  
r e f l e c t  d e p r e c i a t i o n ,  o b s o l e s c e n c e  and t h e  p r o g r e s s  
o f  t h e  a r t s .  The Commission, may, from t ime to  t im e ,  
a s c e r t a i n  and detormina and by order  f i x  the  proper

- 8-
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and adequate r a t e  o f  d e p r e c i a t i o n  o f  th e  s e v e r a l  
c l a s s e s  o f  p r o p e r ty  for  each p u b l i c  u t i l i t y ?  and 
each  p u b l i c  u t i l i t y  s h a l l  conform i t s  d e p r e c i a t i o n  
a cco u n ts  to  th e  r a t e s  so a s c e r t a i n e d ,  determined and 
f i x e d . "

In order  to  p r e v en t  misuse  or d i s s i p a t i o n  o f  d e p r e c i a t io n  

and o t h e r  r e s e r v e s ,  we would s u g g e s t  a d d i t i o n  o f  the  f o l l o w i n g

la n g u a g e ;

"And may gove r n th e  u se  o f  such r e s e r v e s  t o p r e v en t  

j v  improper a l i e n a t i o n  o f  a s s e t s  o f  t.ho_j.iti  1 i t v ."

Our p a r t i c u l a r  c o n c er n ,  and t h a t  e x p r e s s e d  by o th e r  

u t i l i t i e s  a t  the  h e a r in g  i s ,  t h a t  t h e  Commission should  not  bo 

empowered to  r eq u ir e  th e  u t i l i t y  to m ainta in  th e  r e s e r v e  in  the  

form o f  c a s h ,  or investm ent  in  U. S. or S t a t e  bonds,  or hank 

s a v in g s  a c c o u n t s ,  as  none o f  t h e s e  pay, or y i e l d  a re tu rn  a s  high  

as the  i nto charged on the bonds and borrowings oj. tne u t i  l i t i e s .

I t  i s  thus  common p r a c t i c e ,  and the  p r a c t i c e  o f  th e  company making 

t h i s  p r e s e n t a t i o n  to  p r o j e c t ,  s c h e d u le ,  and u se  t h e s e  r e s e r v e s  for  

payment and repayment o f  i n t e r e s t ,  and i n d e b t e d n e s s ,  and fo r  e x ­

t e n s i o n  o f  now f a c i l i t i e s  to  o b v i a t e  a d d i t i o n a l  borrowing.  The 

co ntrary  s i t u a t i o n  i s  t r u e  in  th e  c a se  o f  REA f in a n ce d  co—o p e r a t iv a  

paying 29. i n t e r e s t .  They, o f  c o u r s e ,  could  use  t h e i r  r e s e r v e  

account for  investm en t  e a r n in g s  a t  a r a t e  h igher  than t h e i r  r e q u i r ­

ed in terest  payments.  However, they  too  should  have the  r i g h t  t o  

u t i l i z e  t h e i r  funds to  maximum advantage w ith  the Commission em­

powered s im ply  to see  t h a t  th e y  are not wasted  d i s s i p a t e d ,  or  

a l i e n a t e d ».

*435? We q u e s t i o n  whether the  S t a t e  i s  roadv, or should  

be r eq u ire d  t o  r e g u l a t e  th e  f i n a n c i n g  o f  a l l  u t i l i t i e s ,  i f  i t  

must, we strongLy urge some d e f i n i t i o n  and e x c e p t i o n s .  Our i n f o r ­

mation i s  t h a t  the W iscons in  Commission, whose Act was c o p ied  .in 

t h i s  s e c t i o n ,  i s  a v e ry  mature Commission, which has  g a in ed  a 

g r e a t  d e a l  o f  competence through the many y e a r s  i t  has been in
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ex 1 s t a n c e ,  ancl t h a t  i t  o p e r a t e s  w i th  a v iew  t o  a s s u r in g  and main­

t a i n i n g  the? h e a l t h  o f  th e  u t i l i t i e s  as  w e l l  a s  n r o t e c t i n g  th e  

consumers,  and t h a t  th ey  a l s o  a t tem p t  t o  p r o t e c t  the  p u rc h a ser s  

o f  s e c u r i t i e s  in t h e i r  i n v e s t m e n t s .  I understand fu r th e r  t h a t  

by p r a c t i c e ,  some loev/ay i s  g iv e n  t h e  u t i l i t i e s  t h a t  i s  not  

a c t u a l l y  provided  w i t h i n  th e  s t r i c t  language o f  th e  A c t .  We 

recommend and urge t h e  f o l l o w i n g ;

a ,  fixempt u t i l i t i e s  complying w ith  t h i s  a c t  from the  

p r o v i s i o n s  o f  A la s k a ' s  g e n e ra l  s e c u r i t i e s  Act, "the Bluo Sky Law" 

so t h a t  u t i l i t i e s  would not  be burdened w ith  the  a d m i n i s t r a t i v e  

d e t a i l ,  c o s t s  and e x p e n se s  o f  compliance w ith  b o th .  R eg u la t io n  

under this Act .is much more comprehensive  and a f f o r d s  the p u b l i c  

f u l l  protection.

!>. Exempt s to c k  d i v id e n d s  and s t o c k  s p l i t s  from th e  

o p e r a t i o n  of t h i s  a c t .  These  do not  a f f e c t  the  f i n a n c i a l  con­

d i t i o n  o f  the  u t i l i t y .

o, Exempt sh o r t - te r m  borrowing.  We would l i k e  to  nee  

borrowing up t o  th r e e  y e a r s  exempt a s  such f i n a n c i n g  on a r o l a t i v e | l v  

minor s c a l e  i s  g e n e r a l l y  a v a i l a b l e  in  th e  normal money market t o  

a sound u t i l i t y ,  p e r m it t in g  the u t i l i t y  t o  f in a n c e  temporary 

requirem ents  in  t h i s  manner w i th o u t  un dertak ing  th e  burden o f  

prepar ing  and s e l l i n g  a bond i s s u e  for  lo n g - te rm  f i n a n c i n g ,  which  

i s  b e l i e v e d  t o  be the  tru e  o b j e c t i v e  o f  t h i s  s e c t i o n .  The L e g i s ­

la t u r e  could well c o n s id e r  in  g r a n t in g  th e  exemption of short-term l  

f i n a n c i n g  uo to th r e e  y e a r s ,  p la c in g  some l i m i t a t i o n  on such borrow­

i n g ,  such as  "not t o  exceed  10‘A o f  th e  t o t a l  debt  o f  th e  u t i l i t y " .  

T h is  execration for  sh o r t - te rm  borrowing makes p o s s i b l e  temporary  

fir.anci.ng from time t o  t im e ,  should th e  money market no t  be 

favo ra b le  to  long-term bonded i n d e b t e d n e s s ,

a. Exempt endorsements and guarantee of the undertakings! 
o f  others i n  due course of business. " a n y  u t i l i t i e s ,  e  Metrical 

co-operative.-, as vo*l as the gas industry . s e l l  a p p l i a n c e s ,  etc.

-10-
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UTILITY COMMISSION DATA

I.

II.

III.

W 0 0

9 9 -
Number of Commissions 57
A. Includes District of Columbia and Puerto Rico; these and 48 

others have one commission.
Alaska and Arkansas are the only states that have two commissions.B.
(a) Alaska has ATC and APSC.
(b) Arkansas has a Commerce Commission and a Public Service

A.
B. 4
C. 1
D. 1
E. 7
F. 1
G. 1
H. 2
I. 3
J. 1

Commission.
C. Kentucky has 3 Commissions

'a) State Corporation Commission
b) Department of Motor Transportation
c) Railroad Commission

Number of Commissioners
)6 have 3 full time commissioners, 
have 3 part time commissioners.

APSC in Alaska, Del., Ky. RR Comm., and Md.
(NY) has 5 full time commissioners plus 2 part time commissioners. 
(Va) has 1 full time commissioner plus 2 part time commissioners, 
have 5 full time commissioners.

Calif., Ga., 111., Mo., Neb., N.C., and Penn.
(Hawaii) has 5 part time commissioners.
’Ark. Commerce Comm.) has 6 full time commissioners.
Mass. and S.C.) have 7 full time commissioners.
Ky. Dept, of Motor Trans., Oregon, and R.I.) have 1 commissioner. 
Âlaska Trans. Comm.) has 2 full time and 1 part time commissioner.

57 Total
Financing of Commission operations
A. Power to assess cost of special investigations against the 

regulated utilities.
a) 24 Commissions do
b) 29 Commissions do not
ĉ) 4 Commissions facts unknown

B. Power to charge fees for special transactions and proceedings
i.e. application fees, etc.).
a) 29 Commissions do
b) 24 Commissions do not
,c) 4 Commissions facts unknown

C. Per cent of Commission expenditures paid from general tax funds.
a) 13 Commissions 100#
b) 8 Commissions None 

7 20# or less
5 20# to 50#

50# to 75#
75% to 99%17 Commissions percentage not known

D. Power to assess fees for general regulation 
31 Commissions do in varying percentages 
16 Commissions do not 
10 Commissions facts unknown



IV. Regulatory Jurisdiction over 
A. Wholesale electric rates 

(a) Private utilities 
'1) Facts unknown 
[2) Yes 
!3) No
Publicly-owned utilities 
’1) Facts unknown 
\2) Yes 
*3) No
Cooperative utilities

(b)

(<0
1)

'2

B. ;3)
^acts unknown 
Yes 
No

Retail electric rates 
(a) Private utiliites 

'1) Facts unknown 
'2) Yes 
3) No

9 Commissions 
4l Commissions 
9 Commissions
12 Commissions 
14 Commissions 
31 Commissions
12 Commissions 
l6 Commissions 
29 Commissions

(b) Publicly-owned utilities

8 Commissions 
47 Commissions 
2 Commissions

(c)

Facts unknown 
Yes 
No

Copperative utilities 
Facts unknov/n 
Yes 
No

11 Commissions 
15 Commissions 
31 Commissions
12 Commissions 
17 Commissions 
28 Commissions

C. Power to suspend rate changes
Facts unknown 
Yes 
No

12 Commissions 
45 Commissions 
5 Commissions

D. Rate change suspension period
Number of 
Commissions
 1-----

2
4

1
1
2
51
3 
1
4 
9

Number 
of Months  2---

I

9
10
11
12

Until Hearing 
Indefinite 
No detail



E.

F.

G.

Power to initiate rate investigations
1) Facts unknown 6 Commissions
'2) Yes 50 Commissions
3) No 6 Commissions

Power to prescribe uniform system of accounting
1) Facts unknown
2) Yes
!3) No

Other Powers

(1
(2
(3
(*
(5
(6

(7
(8
(9

(10

(H

4 Commissions 
53 Commissions 
0
No. of Commissions 

Yes No" Facts Unknown
Permit to 
initiate service 
Re discontinuance 
of service
Regulate territorial 
disputes
Issuing indeterminate 
permits 
Allocate unincorporated 
areas
Regulate purchase, 
sale, merger or con­
solidation of 
facilities 
Regulate issuance 
of securities 
Regulate affiliated 
interest transactions 
Regulate dividend 
payments
Require submission of 
budgets
Require competitive 
bidding on major 
projects

47 7. 3
50 4 3
47 6 4
26
I

18 12
I
37 13 7

37 15 5
43 .9 5
37 14 6
22 28 7
20 ' 32 6

15 36 6
Method of Selecting Commissioners 

Direct election 
Appointed by Governor 
Appointed by Governor with 
approval of Legislature 
Appointed by Governor with 
approval of Senate 
Elected by Legislature 
Facts unknown

16 Commissions 
16 Commissions
2 Commissions
18 Commissions
2 Commissions
3 Commissions

Minority party representation on Commission
Facts unknown ' 10 Commissions
Yes 19 Commissions
No 2o Commissions



Specific Qualifications of Commissioners, Other than Age, Citizenship, 
Residence, Conflict of Interest, or Previous Relationship with 
Regulated Utilities.
A. APSC— See AS 42.05.040 and .050.
B. Indiana— 2 Commissioners must be attorneys.
C. Michigan— 1 attorney; others must have knowledge of traffic 

and transportation matters.
D. Virginia— 1 must have qualifications of a member of Supreme Court.
E. West Virginia— 1 must be a lawyer.



THE FOLLOWING PAGES WERE TREATED AS 
A UNIT IN THE ORIGINAL FILE.



Section Subject Page

.005 Creation and Composition 1

.0 15 Term of Office 1

.025 Qualification of Members 1

.035 Chairman of the Commission 1

.04.5 Restrictions on Members and Employees 2

.055 Oath of Office 2

.065 Quorum, Principal Office, Seal 2

.075 Compensation of Members 2

.085 Executive Director 2-3

.095 ’ • Legal Counsel and Hearing Officers 3

.10 5 Employment of Personnel 3

. 1 1 5 Delegation of Functions 3

.12 5 General Powers of Commission 3

.13 5 Annual Report 3-4

.145 Publication of Commission DcDcaments 4

.16 5 Jurisdiction 4

.17b Informal Investigation 4

.18 5 Formal Investigation 4

.195 Hearings 4-r5

.205 Reports 5

.2 1 5 Final Orders of the Commission 5

.235 Certificates of Convenience and Necessity 5

.245 Application 5-6

.255 Issuance 6



Subject Page
Establishment of Reasonable Rates 6
Preference and Discrimination Prohibited 6
Compliance with Rate Schedules 6-7
Piling of Schedules 7
Changes in Rates 7'
Suspension by Commission of New Rate 7-9
Schedules
Power of Commission to Fix Rates 9
Service 9
Joint Use and Interconnection of Facilities 9-3.1
Application to Commission in Case of Failure 11 
to Agree upon Joint Use or Interconnection
Standard Units and Expenses per Unit 11-12
Standards for Measurement 12
Testing of Meter Standards 12
Classes of Service 12
Valuation of Public Utility Properties 12-13
Systems of Accounts and Reports 13
Statement of Issuance of Securities 13-3.4
Impaired Capital 14
Distribution of Surplus, Profits and 14 .
Operating Margins
Short-Term Financing 3.4
Effect of Regulations and Orders 15
Review and Enforcement 15
Penalties 15
Joinder of Actions 15

INDEX TO SB 54 (Cont.)



INDEX TO SB 54 (Cont.)

Subject Page
Payment of Utility Tax by Public Utilities 15-16 
Eminent Domain 16
Regulation by Municipality l6
Cities and Boroughs l6
Definitions 16-17
Application of Chapter 17
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COMMENTS OF DON HALL, EXECUTIVE DIRECTOR 
OF ALASKA PUBLIC SERVICE COMMISSION, ON SB 54

SB 54 
Section No.

.005

.015

.025

In my opinion 5 part-time commissioners would be impractical 
and needlessly expensive. Hawaii is the only state that now 
has 5 part-time commissioners. Seven commissions have 5 
full-time commissioners, but they have large staffs and all 
of them regulate transportation agencies as well as public 
utilities, if there is anything wrong with the Commission 
it cannot be attributed to the fact that it only has 3 
instead of 5 part-time commissioners. Thirty-six of the 57 
state regulatory commissions have 3 full-time commissioners 
and four have 3 part-time commissioners; so it is apparent 
that three commissioners are all that are really need'd. If 
we should have 5 commissioners in this State I am confident 
the Governor would find it advisable to appoint them so that 
various population centers and geographic areas were represented. 
Thus, the State would have to bear the expense of bringing 5 
instead of 3 commissioners to meetings approximately once a 
month which would greatly increase inside travel costs. More­
over, I can testify to the fact that it requires a great deal 
of staff time to keep three Commissioners informed of current 
developments, as they occur, between regular meetings and 
that the task of assembling records and material for every 
Commission meeting takes fa r more time and effort than is 
generally realized. The staff burden would obviously be 
greater if there were 5 Commissioneers.
In the final analysis, I think it can be generally agreed 
that a Commission's success or failure depends mainly on how 
wise and fair the decisions are rather than how many people 
participate in the decisions that must be made. After all, 
three commissions have only one commissioner. This has been 
going on for many, many years.
6 years is the term of office 35 states prescribe for com­
missioners. . 11 states prescribe 4-year terms. Only one 
prescribes a 5-year term. What if February 1, 1969 passes 
without enacting the law. It would be better to make the 
terms effective as of the effective date of the law.
The term "fitness to exercise the powers and duties of the 
commission" is almost meaningless, unless it made meaningful 
by some procedure such as that of Idaho which requires an 
investigation by a gubernatorial appointment committee. Our 
present law is far superior in this respect to that of any 
other state. The qualifications should be definite. Since



Alaska is already head and shoulders above all other states in 
spelling out the qualifications of commissioners, we should 
not go backward. Only four other states now require specific 
qualifications as distinguished from those such as age, citizen­
ship, residency, etc., namely; Indiana, Michigan, Virginia 
and West Virginia.
In most states (28) the Governor names the Chairman during his 
term of office. In 22 others, however, the Commission elects 
one of its members as chairman. In 2 states the Chairman is 
designated by rotation and in one by seniority.
No response
No response
No response

•

The salary of $6000 is the maximum amount recommended by 
APSC consultants and the amount suggested in APSC proposed 
legislation for a 3-member Commission.
OK except that the Commission would apparently be unable to 
name an Executive Director who did not meet the minimum 
qualifications established by the Personnel Department. This 
might hamper the selection if the Personnel Department should 
adopt the recommendation of the APSC consultants who suggested 
a college degree with emphasis, in engineering, accounting, 
economics, business administration or a utility oriented 
field plus 10 years of experience in a governmental agency 
that regulates public utilities.
Under what circumstances will the Attorney General be required 
to represent the public interest? The way the law is written, 
it appears that the Attorney General is the only one who would 
make this decision. There is a question in. my mind as to the 
propriety of allowing the Attorney General to represent the 
Commission as well as the public in the same proceeding. In 
Washington State the Attorney General engages the services of 
an attorney in private practice. This, I believe, would be 
a more acceptable procedure.
The word "are” in lines 13 and 1̂  seems to be the wrong word. 
"Shall be" would be better.
No response
Line Place period after parentheses and strike the rest of
the sentence. Is it necessary to include hearing officers, or 
would the would the word "officers" include hearing officers 
who are not on the Commission's regular payroll?



If this means the Commission must print or mimeograph or 
multilith all of its orders and give copies to anyone who 
asks for them, free of charge, the cost could be prohibitive. 
Moreover, it would require a lot of staff time which could 
be better devoted to other matters. Large, well financed 
commissions can do this, and some do, but I doubt that it 
would be practical for Alaska. It would be more practical 
to simply provide that all of the Commission's orders and 
regulations shall be open to public inspection. Ordinarily 
people are interested only in a particular order or a particular 
set of regulations, and they would undoubtedly ask for a copy 
too, and maybe a certified copy, even if they already had a 
publication containing all orders or all regulations. In 
short, I feel that the implementation of this section would 
be needlessly burdensome and costly to the State. To save 
staff time, I think that if this section becomes law, the 
APSC would have to request contractual funds to have all the 
orders in its order book printed. Some idea of the extent 
of the printing bill can be gained by the fact that our order 
book for the year ended December 31* 19^8 contains 379 pages 
8| x 14 in size.
It should be realized that the Commission's budget does not 
now include sufficient funds to adequately regulate municipally- 
owned utilities and the Alaska Pipeline Company in addition 
to the ACS when it is sold. 'In fact, the present budget (after 
two revisions) is not even sufficient to take care of the 
problem of assembling a qualified staff to prepare for the job 
of regulating the ACS purchaser. This is something that needs 
to be started this year because it is going to be extremely 
difficult to find qualified employees." Without adequate 
funding the APSC could not possibly hope to effective regulate 
any more utilities than it already regulates.
Utilities should be subject to "surprise audits." With a 
five day notice requirement, the Commission would often be 
frustated in its efforts to determine whether or not a utility 
is guilty of infractions of the.law. This is clearly a 
utility-oriented provision which I believe is ill advised.
Five days would bive & utility plenty of time to hide or 
revise pertinent records.
This does not help solve one of the biggest problems the 
Commis-sion has encountered; namely, whether or not the Com­
mission can, or should, issue a subpoena duces tecum order 
for the benefit of a party to an adversary proceeding. In 
our Cause No. U-68-7 the City of Anchorage asked the Commission 
to issue a subpoena duces tecum order requiring Chugach Electric 
Association to produce a vast amount of data— much of it, 
according to Chugach, for discovery purposes to find out if 
the City had a good case. As I understand it, subpoenas are 
issued only with respect to people, not records.



This section is satisfactory but should possibly be 
accompanied by a provision allowing the Commission to assess 
the costs of an investigation against the utility investigated 
which is the situation in 29 other state commissions. Also 
nothing is said about instituting a formal investigation on 
the motion of a complainant with suitable safeguards to 
prevent expensive investigations from being instituted, on a 
mandatory basis, based only upon frivolous and totally un­
supported allegations. Although this section, as written, 
does not irohibit investigations by the Commission on the 
motion of other parties, it could be improved by making the 
fact clear.
Should specify a time for notice such as at least 10 days 
prior to the hearing— also specify the manner of determining 
the days such as 10 days not counting the mailing date or 
the hearing date.

•

Trying to comply with the APA on hearings has proven to be 
so difficult and impractical that George Benesch and another 
Assistant Attorney General have concluded the APSC should be 
exempt from the APS except in respect to the provisions thereof 
relating to regulations. Other attorneys have concurred.
Requiring reports in writing is an unnecessary and burdensome 
requirement. So long as written orders are entered in respect 
to all formal proceedings it should not be necessary to make 
written reports. Also, the word "proceeding" should be 
defined to mean only formally docketed proceedings. This is 
the present system— and it works. Informal investigations 
could also be classified as proceedings, but it would be 
highly impractical to make a written report on proceedings 
of that kine. If all formal files are- open to public inspection 
the Commission should not have to also make written reports. 
Possibly a satisfactory solution would be to require that all 
formal orders in formal proceedings must include a reasonably 
complete statement of all the pertinent facts and circumstances. 
Then the order itself would be the equivalent of a written 
report. We simply do hot have staff enough to do anything 
that is not absolutely necessary. In the past, APSC orders 
have been sufficiently detailed, in my opinion, to obviate the 
necessity of a separate written report.
No response
How about grandfather certificates? Does this section mean 
that grandfather rights will no longer be recognized? In 
view of Sec. 42.05.615 (2)(A) does this section make it clear 
that utilities that already hold a certificate will continue 
to be regulated even if their gross revenues do not exceed 
$25,000. In this connection, I refer to the words "now



issued" in line 24. The phrase (in line 23) "delineating the 
area where service is to be provided." is not adequate. When 
the ACS purchaser applies for a certificate it would be inad­
visable to grant it the whole State of Alaska as its service 
area because this would give it a monopoly of all toll service. 
Instead, it will be found that the practical way to proceed 
in many cases is to grant it the right to provide toll service 
between point A and point B by wire line, or radio links. In 
other words, we will often be certifying toll routes, rather 
than areas; although certain.area certifications will also 
be required such as the places where toll centers are located.
It has also been found wise to require a separate certificate 
for each kind of utility service a utility provides. In view 
of the foregoing, 1* would suggest that a period be placed 
after the word option" on line 22; then strike the rest of 
the section and substitute the following:
When a utility seeks to provide' more than one kind of utility 
service a separate certificate of public convenience and 
necessity, shall be required for each of such utility services. 
Every certificate shall describe the nature and extent of the 
authority granted therein including, as appropriate for the 
utility services involved, a description of the area or areas 
granted and the authorized scope of operations of the utility.
No response
I suggest that this section be revised to read as follows:
No certificate shall be issued unless the commission finds 
that the applicant is fit, willing, and able to provide the 
utility services applied for and that such services are 
required for the convenience and necessity of the public.
The commission may issue a certificate granting an application 
in whole or in part and attach to the grant thereof such terms 
and conditions as it deems necessary to protect and promote 
the public interest including the condition that the applicant 
must serve an area or provide a necessary service not contem­
plated by the applicant. The commission may, for good cause, 
deny an application with or without prejudice.
I suggest a period be placed after the word "stated" in line 
25 and strike the rest because it places the Commission is the 
impossible position of making a "finding" as to the reasonableness 
of rates charged within a municipality. This would require an 
investigation concerning the reasonableness of rates within 
corporate boundaries of every municipality that wants to place 
in effect a franchise tax or other charge to be separately 
stated on the utility bills of customers who reside in the 
municipality. I submit that the proposed statement would 
place an unwarrented burden on municipalities. It is enough 
to simply require that the city's charges be separately stated.
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.305

.315

Suggested Revision: (Should be .305)
Sec. 42.05.295. COMPLIANCE WITH TARIFFS. No public 

utility may, directly or indirectly, demand, charge, or 
receive a greater or lesser compensation for any utility 
service rendered or utility commodity furnished than is 
specified in its effective tariff filed in the manner 
provided in this Act, or fail to provide facilities of the 
kind and quality offered pursuant to its effective tariff.
A public utility may charge its customers, and others, an 
amount not exceeding the actual cost fur extraordinary 
services provided, including the cost of repairing damages 
to its facilities.
Suggested Revision: (Should be .295)

Sec. 42.05.305. FILING OF TARIFFS AND CONTRACTS.
(a) Under regulations prescribed by the commission each 
public utility shall file with the commission its tariffs 
and all contracts. Such tariffs and contracts shall show 
every rate and charge associated with the sale of any utility 
service or commodity, and every classification, rule, regu­
lation or practice affecting rates or charges. Each public 
utility shall print, or type, its complete tariff and keep 
an up-to-date copy of it on file at its principal business 
office and at each station or office where payments for • 
service are accepted. Such tariffs shall be made available 
to, and be subject to inspection by, the general public on 
demand.

(b) The commission may reject, or modify, any tariff 
or any provision thereof which it finds inconsistent with 
the public interest or the utility tariff regulations of the 
commission. Any tariff or tariff provision which is rejected 
is void.
Suggested Revision:

Sec. 42.05.315. NEW AND REVISED TARIFFS AND CONTRACTS.
(a) Unless the commission otherwise orders no new rate or 
charge, classification of service, or contract relating 
thereto shall become effective and no change in any existing 
rate, charge, classification, regulation or contract shall 
become effective, except after 30 days' notice to the 
commission and to the public. This notice shall be given 
by the utility by filing with the commission and keeping open 
for public inspection the new or revised tariff or contract 
plainly stating the nature of the filing and the effective 
date thereof and by issuing a public notice briefly summarizing 
the facts and the effect of the filing in such a way as to 
clearly acquaint the public with its scope and purpose. The 
commission may prescribe additional means of giving notice.
For good cause shown, the commission may allow a new or revised 
tariff or contract to take effect without requiring 30 days 
notice by issuing an order specifying the changes to be made, 
the time they shall take effect and the manner in which they



shall be filed and published. /“Note; This supersedes 
(and improves upon) previously proposed legislation I 
suggested which is word for word the same as sec. 42.05.315 
of SB 5*17

(b) Coincident with the filing of any new or revised 
tariff or contract with the commission the utility shall also 
place a true copy thereof on file at its principal business 
office and at every office or station where payments for 
service are accepted. f~ Note: This provision is in
AS 42.05.500 of present law,_7
Line 28— Change heading as follows:

Sec-. 4 2.05.3 25. SUSPENSION OF TARIFF OR. CONTRACT 
FILING, (a) When a tariff or contract is filed containing 
a new or revised rate, charge, toll, rule, regulation, 
classification, or practice, the commission may, either upon 
complaint or upon its own iniative without complaint, at 
once, or if it so orders, upon reasonable notice, enter upon 
ah investigation and hearing on the lawfulness of the 
proposed filing.

.  *

(b) Pending the investiga -.ion, hearing and decision, 
the commission may, by order, suspend the operation of the 
proposed new or revised tariff or contract for a period of 
time not more than ten (10) months beyond the date the 
proposed filing would otherwise go into effect. After a 
full hearing, during the suspension period, the commission 
may issue orders granting, denying or modifying the proposed 
new or revised tariff or contract in whole or in part. If 
no order Is issued during the suspension period, the proposed 
revision shall go into effect at the end of the 10-month 
suspension period.

(c) In the case of a proposed increased rate or charge, 
the commission may be order require the*interested utility or 
utilities to keep accurate account, in detail, of all amounts 
received by reason of the increase, specifying by whom and in 
whose behalf the amounts are paid. Upon completion of the 
hearing and decision the commission may be order require the 
public utility to refund, with interest not exceeding six per 
cent per annum, to the persons in whose behalf the amounts were 
paid, that portion of the increased rates or charges which by 
its decision was found not to be justified.

. (d) At any hearing involving any proposed new or revised 
tariff or contract filing the burden of proof to show that the 
filing is fair and reasonable shall be upon the public utility. 
The commission shall give to the hearing and decision of these 
questions priority ever other questions pending before it and 
render its decision thereon as speedily as possible.



NOTE: Sec. 42.05*325 of SB 54 reduces suspension period to
5 months. Only 3 states now have a 5-month suspension period. 
Eight states have a 6-months period and 5 have a 10-month 
period. I favor a 10-month period because of the Commission's 
limited staff,- which makes It difficult to complete investi­
gations within a short period of time. This should be the 
determining factor— and 10 months is not out-of-line. Ten 
months gives greater flexibility since if an investigation 
can be completed in 5 months there is nothing to prevent 
limiting the suspension period to 5 months. On the other 
hadn, a 5-month period could force the staff to do a sloppy 
job in order to meet the statutory deadline.
The filing of a written statement of the reasons for a sus­
pension together with the suspended filing would be a burden­
some and unnecessary requirement. The suspended tariff or 
contract would be on file anyway; so all that need be done, 
actually, is for the Commission to make a complete statement 
of the reasons for the suspension in the suspension order 
itself. This would be adequate, in my opinion, since a 
suspension order would have to be served on the utility in 
any event.
Regarding the provision beginning on line 26 with the words 
"At a hearing involving a rate or charge sought to be in­
creased...: I don't believe it is a good idea to limit the
burden of proof requirement only to Increased rates or charges. 
Right now we have a proceeding before the Commission which 
was instituted by Chugach Electric Association to reflect a 
substantial rate reduction. The City of Anchorage and a 
number of CEA's customers have objected to the reduction on 
the grounds it is unjustly discriminatory. Chugach should, 
and is, assuming the burden of proof in. this case. Therefore 
the controlling law shoudl be substantially like section (d) 
of my suggested revision.

.335 No comment except that if the rates of a"municipality should 
be changed pursuant to any covenant with bondholders (which, 
more aptly, should be bond purchasers) the law should require 
, the municipality to file its revised rates with the Commission 
together with a statement, under oath, setting forth the reason 
for the filing (along with supporting documents and data) and 
require that the Commission allow such rates to become effective 
of the desired date, if properly supported, without regard to 
any complaint that might be filed. In any event the rates, 
when fixed by contract with bond purchasers, should be filed 
with the Commission as provided in AS 42.05.305 and .3 15 rather 
than being completely exempt from all filing requirements as 
indicated by the reference to "secs. 275 - 405" on line 14.

.345(a) No comment



•345(b) Line 23: examine misspelled.
This section should be strong enough to enable the Commission 
to make all salaries subject to the Commission's prior approval 
to the extent they are not established by arms-length bargaining. 
Otherwise the owners of small utilities and the affiliated 
interests of large utilities will be in a position to absolutely 
control their rate of return by salary charges to utility 
operating expenses over which the Commission has no control.
I question whether the section, as written goes far enough to 
give the Commission a chance to control salaries adequately.

• 355 Suggest that AS 42.05.271 of SB 128 be substituted for 
following reasons:
1. Line 29} p. 9: the utilities regulated by the Commission 
do not have tracks or subway so these words should come out.
2. Line 12, p. 10: a telephone utility is the only kind that 
transmits messages.
3. Line 13, p. 10: telephony in this day and age has gone
far beyond the simple transmission of messages. It now includes 
circuitry for data processing, facsimile transmission, remote 
control faciliites, etc. In addition, we must recognize that 
many telephoee connections are now effected by radio links 
rather than the physical connection of wires.
4. Line 21, p. 10: the word "physical" should be omitted 
for the reason indicated above.
5. Sec. (c), pp. 10-11: it is a recognized and normal
industry practice for public utilities to include a line 
extension policy in their tariffs. I wrote section (c) of 
42.05.271 in SB 128 and believe it is a better way to handle 
the problem because, among other reasons, it is uniformly 
applicable to all utilities rather than being limited only 
to electric utilities.

.365 Sec. 42.05.28l of SB 128, as drafted, includes a number of
suggested revisions I made— and I think it is better. Sub­
section (b) is a case in point because there are times when 
it would be totally unfair to require one party or the other 
to bear all the cost of maintaining a connection. Sometimes 
both parties benefit from a connection, or share the revenues 
(as when toll revenues are shared or when EAS is established 
between adjoining exchanges of two utilities.)

•375 I think this section should be omitted. Industry practice
determines the commercial units of any utility product or 
service. Further, I can see no practical need for any such 
provisions. I sugges+ed it be omitted from an early draft of 
SB 128, for the above reasons, and it was.

.385 No response
• 395 No response



In actual practice this sort of thing is never done because 
it is not necessary for the Commission to "provide for a 
comprehensive classification of services for each public, 
utility" except in an indirect way by regulatory supervision 
over tariff filings. Large utilities employ highly skilled 
consultants to advise them on classifications of service— and 
it is not uncommon for them to.recommend that previous classi­
fications be revised to adjust to changed conditions. Any 
comprehensive classifications the Commission might prescribe 
would tend to place all utilities in an undesirable straight 
jacket and make it difficult for them to achieve the flexi­
bility required to adopt to changed costs and new market 
conditions. As for the smaller utilities, the problem of 
classification is usually so simple a->d self-evident that no ' 
regulatory control is necessary. In short, this is an area where 
regulatory safeguards need not be provided.
Commissions in twenty-eight states, the District of Columbia 
and Puerto Rico plus the Federal Power Commission and the 
Federal Communications Commission follow the so-called original 
cost theory of rate base determination. The fact that a total 
of 32 regulatory commissions (including the largest such as 
California and New York) consider this method feasible provides 
a rather convincing argument for Alaska to do likewise. It is 
mainly for this reason that I recommend the section 42.05.411 
of SB 128 be substituted for the language in sec. 42.05.425 of 
SB 54. There is a vast body of law and precedent for the 
original cost theory which, in essence, reduces rate base 
determinations mainly to an accounting procedure. Even a 
state, like Ohio, the only one in the nation that follows the 
reproduction cost theory, finds it it expedient to adopt, for 
accounting purposes, that uniform systems of accounts prescribed 
by the FPC and the FCC— both of which require original cost 
accounting.
P. 13, lines’8-9: I am unable to reconcile the phrase "which
are otherwise exempt from this chapter" with the broad defini­
tion pf the term "public utility" as set forth in sec. 42.05.615(2) 
as applied to municipal corporations.
P. 13, lines 9-10: The present law, AS 42.05.290, provides
that any "generally recognized system of accounting can be 
followed, but the term "generally recognized" is not defined. 
Consequently, the various utilities in any given class are 
free to follow different systems. This completely destroys any. 
effort to bring about uniformity of accounting procedures. 
Accounting uniformity is‘ essential in utility regulation because 
without it the Commission cannot compare the accounts of one 
utility with those of others of the same kind without extensive 
analysis. Meaningful statistics cannot be compiled without 
such analyses in the absence of uniformity. In my 34 years of 
regulatory experience I have never found a state or federal 
regulatory agency that does not require uniform systems of 
accounts for the utilities they regulate. It is important to



achieve effective regulation because it simplifies the task 
of maintaining constant surveillance which enables commissions 
to quickly determine whether or not there is good cause to 
suspect that any given utility is earning more than a reasonable 
return on its investment. In short the law, as it stands, 
should be changed in the manner ind jted so that the Commission 
will not be hampered in its efforts to regulate utilities 
effectively— and without excessive and unnecessary cost to the 
State. The Commission is, of course, aware of the fact that 
the task of bringing about accounting uniformity cannot be 
accomplished overnight. It may take a considerable period 
of time— but it is something which, in the long run, must be . 
done, as other states have discovered after many years of 
experience.
In view of the foregoing facts and circumstances I am compelled 
to say I prefer section 42.05.431 of SB 128 over section 42.05. 
435(a) of SB 54. However, I see nothing wrong with subsection
(b) of 42.05.435.
I think this section should be omitted because it requires 
burdensome reporting by utilities for no good reason other 
than to obtain information. The information that is required 
is along the lines of what is required in a public law regu­
lating the issuance of securities by public utilities such as 
ROW 80.08.030 of the laws of Washington State which I admin­
istered for over 17 years. But the Washington law gives the 
Commission the power to grant,’ deny, or condition and restrict 
the issuance of securities. In the absence of this follow-up 
power, I see no good reason for this section. Further, I 
believe the APSC would be better off, at this stage of the 
game, if it did not undertake the task of regulating utility 
security issues.
No response
No response
No comment except I recommend that a period be placed after the 
word "chapter" in line 3 and the rest of the sentence be stricken.
No response
I suggest that this section be re-written as follows:

Penalties, (a) In addition to all other penalties pro­
vided by law, any person who knowingly violates or knowingly 
aids in the violation of any provision of this chapter, or of 
any rule, regulation or order of the commission adopted under 
this chapter, is subject to a penalty of not more than $100 for 
each violation and, in the event of a continuing violation, not 
more than $100 for each day that the violation continues.



(b) The commission is authorized to determine, after hearing 
initiated by a complaint describing the alleged violation or viola­
tions with reasonable particularity, the existence of any violation 
described in (a) of this section and to impose such monetary penal­
ties, not to exceed the amount provided in (a) of this section, as 
it deems justified under the circumstances. The determination and 
penalty imposed by the commission shall be enforced by suit com­
menced in the Superior Court by the Attorney General in the name of 
the commission.

* •* .
(c) In the event the commission elects not to proceed pursuant 

to (b; of this section, or in the event a complaint is not answered 
within the time provided by the commissioYi for answer, the Attorney 
General shall enforce the provisions of (a) of this section by suit 
commenced in the Superior Court in the name of the commission. In 
all such actions, the procedure and rules of evidence shall be the 
same as are applicable in ordinary civil actions.

(d) All penalties recovered under this section shall be paid 
into the general fund of the State of Alaska.

REASONS: At a meeting of the Legislative Council in Anchorage
on October 12, 1968, Senator Brad Phillips asked me what the Com­
mission could do in the event it made an investigation of a utility 
and found its services and facilities were sub-standard and thst 
complaints to that effect by its customers were fully justified.
I had to inform him our only recourse, under the present law, would 
be to revoke the utility's certificate of public convenience and 
necessity, in which event the company would then be free to com­
pletely abandon service if it so desired. It was then I informed 
him I had suggested last year that we have a monetary penalty lav; 
to take care of such cases and he seemed to think it was a good 
idea.' In fact, he said the Legislative Council was going to meet 
again before the next session and would like to have all of our 
recommendations at that time. ' •

1 '  1  •

It is very apparent to anyone v/ho views the matter realis­
tically that o.ne of the most outstanding defects in AS 42.05 is 
the almost complete absence of any effective enforcement tools.
The only specific enforcement provisions I find in the lav; as it 
stands now are for the purpose of dealing with specific problems. 
(See AS 42.05.055, AS 42.05.200, and AS 42.05.550). Insofar as 
I can determine, if there are any other enforcement tools that 
can be applied to other infractions of the governing law, they 
will be found in AS 44.62--the Administrative Procedure Act. It 
is my understanding, also, that the Commission must turn all of
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its enforcement problems over to the Attorney General— a 
tremendous burden. There is no procedure v/hereby the Com­
mission can take direct action to deal with violations of 
AS 42.05. This is comparable to depriving State Patrolmen 
of the power to arrest traffic violators. The purpose of this 
proposed legislation is to remedy the situation and at the same 
time relieve the Attorney General of carrying the full burden 
of enforcement. There is absolutely nothing more frustrating 
to an administrator of laws containing numerous mandatory 
provisions than to be forced, as a practical matter, to depend 
almost exclusively upon voluntary compliance with the law 
and to have nc prompt and effective recourse when voluntary . 
cooperation is not forthcoming. In short, It is completely 
unrealistic to expect truly effective administration of 
AS 42.05 as it is now written, unless the APSC has a realistic 
means of enforcement.
No response
No response
No response
No response
Sec.. (2) cannot be reconciled with lines 8 and 9 on page 13 
where reference is made to the exemption of municipally- 
owned utilities.
Sec. (2)(A) This section in the present law has been extremely 
difficult to interpret and administer as evidenced by the attached 
request for an opinion of the Attorney General and the opinion 
which contains the follov.’tng statement1: "But only one thing
seems certain, the legislature must not have been aware of the 
collateral problems it created by the amendment."
Attention is also directed to omission of the words "for 
compensation" which is a qualification that is present in the 
definitions of all other types of utilities.
There is reason to believe that the term "telephone" needs to 
be more specifically defined. Should it include mobile telephone 
systems that are not connected with a local telephone exchange 
or a long-llnes carrier? Shoudl it also include a wire line 
telephone utility not connected to a long-lines carrier? Should 
it include a mobile telephone service operated by a certificated 
company that has no telephone exchange of its own but does have 
a patch connection with a wire line exchange that, in turn,' is 
connected with a long-lines carrier?

I
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In view of previously recommended changes, I suggest that 
the term "tariff" be defined as follows:
"Tariff" means any or a1! rates, charges, tolls, rules or 
regulations of a utility relating to commodities or services 
furnished by a utility to the general public for compensation 
and every map, page, adoption notice, instrument or other 
document filed with the Commission setting forth the terms and 
conditions under which utility services or commodities are 
offered to the public together with instruments of concurrence 
and all other documents and data setting forth the terms of 
a utility's business relations with any other utility insofar 
as they affect the general public either directly or indirectly.



'OM: Don Hall
Executive Director 
Public Service Commission

subject. As 42.05.6*10(2 ) as
id by HCSCSSB 167Re-enacted by 

(Chapter 183, Law* 
Second Session)

or 1968,

AS 42.05.640(2), (A) provides that the term "public utility" or 
"utility" includes electric, telephone, an,d telegraph utilities 
"which produce an annual gross income in excess of $2 5,000.
Prior to the effective date of the new lav; (July 29, 1968), all 
such utilities were included in the term "public utility" v/ithoi

It--appears from the latest 
.y\lo eiectri^, telephone,

without
regard to their annual gross revenue, 
available information that approximately
and telegraph utilities had gross revenues of less than $25,000 
from operations during their latest fiscal year, and therefore, 
are not subject to regulation by the Commission.

Unfortunately, the problem of administering the new lav; is not 
limited to a simple determination of which utilities 110 longer 
fall within the definition of the-term "public utility." The 
Alaska Public Service Commission has directed me to ask you for 
a legal opinion on these additional administrative problems as 
outlined below;

1. Can the Commission- continue to regulate a utility 
simply because it states that it wishes to submit 
to regulation even though it is exempt from regu­
lation by the controlling law? This" is not a 
theoretical question as evidenced by the attached 
letter dated July 3 1 , 190S from John B. Heafer, 
President of Greater Anchorage Borough Telecommu­
nications, Inc.

2. Is there an implied requirement that the Commission 
must specifically .revoke all certificates of public

necessity oreviously issued to utilioies u.nat are .10 longer required to have a
certificate? The problem here is that these util­
ities were put to considerable time, effort, and 
expense to obtain their certificates. Some are 
how approaching the $25,000 gross revenue figure, 
and may reach it in the near future, at which time 
they would again be required to hove a certificate.

&

TO: p
1 Kent Edwards

•Attorney General 
Department of Lav;

V * • * ' •- U I
. - • r- . . PM

date : September 12, 4968
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In addition, there is a possibility the next leg­
islature might strike the gross revenue require­
ment from the lav;, in which case all utilities 
would again be required to have a certificate.
If it is discretionary with the Commission as 
to whether or not it should revoke the afore­
mentioned certificates, could the Commission 
legally reinstate them (due to increased revenues 
or a change in the law) without requiring a new 
application and possibly a hearing? If the 
Commission could legally reinstate such certif­
icates without application or hearing, it would 
simplify the task of reasserting its regulatory 
Jurisdiction and, of course, spare the utilities 
a lot of time and expense. If this procedure 
is improper, what course of action would be open 
to the Commission to force the re-certification 
of a utility in the event it does not voluntarily 
make application? .; V >.

. *• }  • ' f * f
If a utility with annual gross revenue in excess 
of $25,000 should apply Tor a certificate to serve 
an area served by a utility that has been de-regu­
lated, would the Commission be within its legal 
rights to deny it on the grounds that it would 
result in duplication of utility facilities? Would 
it be within its legal authority to grant such an 
application if it found that the area could be 
served more adequately by the certificated utility?

Attached hereto is a letter from the Alaska Village 
Electric Cooperative, Inc. inquiring if it is 
required to obtain a certificate to serve five 
villages this year. The basic question is-whether 
or not. the. Commission should require the Cooperative . 
to apply for a certificate on the basis of pro.-4 ected revenues in excess of $25,090 or whether he 'Commission should inform the Cooperative that 
no certificate will be required until such time 
as it has actually earned $25,000 gross revenue 
during any consecutive 12-month period. Your 
•opinion in this regard is needed right away because 
of the urgent need to start construction to serve 
five villages this ytir. If a certificate is 
required, the RICA prooably will not advance con­
struction funds until the Cooperative has obtained



Kent Edwards 
Attorney General
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a certificate authorizing it to serve the five 
villages.

5. In the event the Commission had goon reason to 
believe, or even suspected, that an electric, 
telephone,. ■ . nad earned gross revenue 
in excess of $25,000 in any given annual period, 
<would it have a right to demand access to its 
accounting records to determine the facts in 
regard to its annual revenue? If‘not, what 
legal recourse, if any, would the Commission 
have to ascertain the facts necessary to require 
certification? This will undoubtedly become a 
problem in respect to certifying the /laska Village 
Electric Cooperative either this year or next year 
when its gross revenues will apparently exceed 
$25,000.' A corollary question is what legal 
penalty a utility would become subject to if it 
I failed", or refused, to apply for a certificate 
' after its annual revenue exceeds' $2 5,000.

-X i ' S /•'/ \o. Also attached hereto is a copy of the statement 
of profit and loss of Sidney C. and Shirley-J. 
Childers, dba Communications Equipment Sc Service 
Co., who have applied for a certificate of public 
convenience and necessity. The Commission received 
the said application prior to the" effective date 
of the new law. • —  , - ;

i •*.■■■■■■•■:' • v . '  ‘v .'-i.1
According to the data they submitted, the public 
utility portion of their business had expenses, in - 
I907 of $2 7 ,5 4 1 from which could be imputed a gross 
-evcnuc greater than $25,000; however, the question 
is whether or not the Commission may issue a cer- 
'tificate to the Childers at this time when their 
acmal "utilityrevenue was only $1 5 j322 for the 
yea'. . ~ . ...
A dec.'sion on the issuance of a certificate is a 
matter of urgency for the Childers since the ECC 
won't g^ant them an MCC license until they are 
able to show cither that they have appropriate 
operating authorization from the State or that 
no such authorization is required. (They are





T E L E C O M M U N I C A T I O N S  C O M P A N Y ,  INC.

31 July 1968

R H O N E  2 7 2 - 5 1 3 2  

S O X  2 4  7  3
A N C H O R A G E .  A L A S K A

Mr. Don Hall, Executive Director 
Alaska Public Service Commission 
700 MacKay Building 
338 Denali Street 
Anchorage, Alaska 99501

Reference:

Dear Mr. Hall:

APSC Letter, dated 21 June 1968, re: Exclusion 
of Utility Under $25,000 Revenue From Regulation

This utility has complied with the request contained in the 
above reference. However, the Alaska Statute does not pro­
hibit a utility from voluntarily subjecting itself to regula­
tion by the Commission. Accordingly, in the public interest, 
this utility respectfully requests that it be continued under 
regulation for the service area so designated in its certifi­
cate.

• , 
Sincerely.,

John B. I lea for 
President

cc: Governor Walter J. Hickel
Commissioner George Sharrock 
Commissioner James R. Clouse 
Commissioner Loren II. Lounsbury 
Commissioner Gordon J. Verbetz
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Room 25 Feed Building 608 Fouith Avenue P. 0. Box 1739 

' A N C H O R A G E , ALAoKA 99501 . R

. August 21, 1968 '•

! AUG2?’68
i \...... * * • I ' .

Mr. Don Hall 
Executive Director 
ALASKA PUBLIC SERVICE COMMISSION 
700 Mackay Building 
338 Denali Street 
Anchorage, Alaska 99501

Dear Mr. Hall:
This letter is to advise you that we are starting construction on a . ' ■S2Z3

Rural Electrification Project to include approximately 60 villages in the 
State of Alaska. .• ■ • ,

The projected gross revenue upon completion of the entire construction 
project is $1 ,500,000 per year. Present plans indicate that we will conplete 
construction of distribution systems in five villages in this calendar year.
Annual revenue will be less than $25,000 per year from each of the five 
villages during the first five years of their operation. However, next; 
year we contemplate the installation of an.additional 25 projects and some 
Of these will exceed $25,000 per year in •'revenue. -

"Will you please acertain for us whether or not our entire projoct _ j
will be subject to regulation by the Public Service Commission or will 
it be necessary for us to apply for certificates only for these individual 
villages where we expect the revenue to exceed $25j'000 per year.

n

Any cooperation you can give us in thib matter will be greatly appre­
ciated.
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Sincerely yours,

\J. C. Rhodes 
MANAGER
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COMA ICATION EQUIPMENT & SERVICE Cu 

; 1010 College Road
; : . .. Fairbanks, Alaska . .

.v *

•. v;,v f; ... ; - ./ . •••..
KV: > -  - . •; ' . * • • • —.•. .. '•;-/Tv'V.-:.'l-v.!

INCOME
>'• Inventory 12/31/66 
' Farts Purchased

PROFIT & LOSS STATEMENT 
for. .

Year of 1967

Total General. 
Sales

Radio
Telenhone

less Inventory 12/33/67 
C.‘\ Equipment Purchased for Resale

8 6,125.00 
-.1 2 , 692.06  
'810,817.06 
. 13,610.00

. ,y

-.EXPENSES.* 
v- •. Payroll

. • Shop Expense 
.Supplies 
Office Expense 

-;v: • Vehicles Expense 
..j- V -Telephone 

’. . Electricity 
Fuel .
Advertising
.Repair

'• Promotion & Entertainment 
Dues & Subscriptions 

• Rent- -
* Insurance
Equipment Rental 
Professional Services 

v;V Airplane Expense 
*‘vCo n t r a c t  Labor 
v T r a v e l  Expense

Pod. Unemployment Tax 
Fed. Excise Tax 

•'/./ Business License 
. > Sales Tax
' 'I ;' Aut o Li censes 
v;". Property Tax

Interest Expense ; 
Freight 

•V. HCC Dispatch Expense 
'•■•*; E.S.C. Taxea 

F.I.C.A. Taxes 
;•/. Misc. Expense 

Bad Debts 
:y Depreciation Expense 
•• Total Expense
NET PROFIT OR LOSS

. ;ri. ;•

.  -:<■

.... — ~r~.—  
:r 887,625.23 $7 1,001.05 $16 ,624.18

- 5,-207.06
' .. # 

3 ,905.30

" y . ••;•
1,301.76

'13,370.86 13,370.36 .* •
869,04 7.3 1 •853,724.89 >̂ $15,322.42) . . .. ^

811,410.*64 •88,557.98 $2 ,852.66
• . 2,344.10 ' .1,758.08 . 586.02

!<. - 142.04 106.53 . 3 5 .5 1
-1,199.30 899.47 299.83

938.26 703.70 .234.56
. . 1 ,408.22 352.06 1 ,056.16
.f ■ 904.74 678.56 226.18

1,056.57 792.43 264.14
• 1,180.96 590.48 590.48
•" 512 .08 384.06 128.02

899.09 674.32 224.77
: 295.46 221.60 73.86 \
1 ,12 5, ,oo m 1 ,125 .00

•'' ■ 2,451.80 ' 1,225.90 1 ,225.90
495.03 371.27' 123.76

'V 373.53 186.76 186.77
246.50 184.88 61.62

• 3 ,1 15 .3 2 2,336.49 • . 778.83 .
, -735.48 551.61 183.87' .
v;-’ , 76.47 57.35 19.12
> >'.495.45 • 495.45
; -v \ -25.00 18.75 6.25

467.29 350.47 116.82
140.00 105.00 35.00

.-•• 243.60 182.70 60.90
2,358.62 1,768.97 589.65

■■•V: • • 2 38 .2 1 178.66 59.55
541.67 • . 541.67- •
331.22 '• 248.42 82.80
-506.87 380.15 126.72

* 242.00 181.50 60.50
■y. 743.78 371.89 371.89
■■■•■ 2 5,094.75 10,377.57 14,717.18

62,339.05 34,797.61" C 27,541.44"'
8 6,708.26 $18,927.28 ($12,219.02)

;; v *•*.*; . ' . *• • • . , * . * •V V: • v t ” *
... ** ■ •/.*.•** • . • • ••...——— —

• * •“ \ V ‘.. • * • ■** .*• . ' ‘ * r . ' • ‘



itate off Alaska

TO : p Don Hall, Executive Director
Alaska Public Service Commission 
Anchorage

d a t e  : November 13, 1968

f r o m : G. Kent Edwards 
Attorney General
By: . George L. Benesch

Assistant Attorney General

s u b j e c t : Effect of 1968 amendment
(Sec. 1, Ch. 188, SLA 1968) 
on jurisdiction of Public 
Service Commission to certi 
ficate utilities prior to 
actual operation.

The question to which this opinion is primarily directed 
can be stated as follows:

v  *
Does the 1968 amendment establish the prerequisite that 

av* new utility actually be operating and have realized the specified 
revenue before it comes within the jurisdiction of the Public Ser­
vice Commission? Stated another way, does it preclude commission 
certification of all prospective utilities?

. At the outset we advise that all interpretations of the 
amendment create difficult problems, of application, regulation, 
enforcement and discretion. The answer is essentially a matter 
of determining the legislative intent. But only one thing seems 
certain, the legislature must not have been aware of the collateral 
problems it created by the amendment.

fication
In our judgment, the matter requires legislative clari- 
This should be sought at the earliest possible time.

If it is necessary or desirable for
take positive action within the framework of the am 
to legislative clarification, our interpretation is

the commission to 
amendment prior 

as follows:
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An operating utility which grosses $25,000 or 
less during a full year of operation is not a 
public utility for the purposes of regulation.
A utility which has not yet operated a full year 
but which is not expected to receive more than 
t25,000 gross revenue during its first full year 
of operation, is not subject to the commission's 
regulatory jurisdiction.
A prospective utility whose gross revenue during 
its first lull year of operation is reasonably 
projected at $25,000 or iess is not subject to 
the commission's regulatory jurisdiction.



Don Hall, Executive Director
Alaska Public Service Commission

November 13, 1968
- 2 -

(d) All other utilities, whether prospective or 
operating, are within the commission's juris­
diction unless specifically exempted by AS 
42.05.645.

(e) All utilities exempt from regulation simply 
because of the $25,000 limitation come within 
commission jurisdiction as soon as that limita­
tion is exceeded in actual operations.

Although the language of the amendment is, in many
respects, unfortunate and inadequate, we believe that the single, 
basic objective of the legislature was simply to relieve small 
utility systems from the presumed burdens of regulation. The 
systems it had in mind are defined in terms of annual monetary,
income. We are convinced that the legislature did not intend to
otherwise change the commission's jurisdiction beyond achieving 
that objective. It is reasonably certain that the legislature con­
sidered the application of the amendment to be one of simple 
mechanics and procedure. That the application may prove to be 
difficult and involve numerous unforeseen legal problems does not 
•necessarily mean that the’legislature must have intended a more 
far-reaching jurisdiction restriction which would avoid some of 
those problems. This is particularly true in this case. Any 
interpretation of the amendment, different from .that we have given 
here, also involves comparable difficulties and legal problems.

• / ^ > /  - . . .The provisions of the "1968 amendment with which we are 
here concerned reads as" follows: '„A\

AS 42.05.640(2). "'Public utility' or 'utility' 
includes every corporation, whether public, 
cooperative, or otherwise, company, individual, 
or association of individuals, their lessees, 
trustees, or receivers appointed by a court, 
that owns, operates, manages or controls any 
plant, pipeline, or systems for

•'.>...... .s'(A), the generation/transmission, or distri­
bution of electric energy and power, or the fur­
nishing of telephone or telegraph communications, 
any of which produces an annual gross income in 
excess of $25 ,000;h. ’(Underlining added.)
Except for the language underlined above (which is new 

language) this quoted portion of the amendment reads exactly the 
same as the statute it supersedes.
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The amendment is written in the present tense. But, as 
a matter of fact, the superseded statute also sounded in the pre­
sent tense. Neither the previous statute nor the amendment says 
anything about a prospective utility. The tense employed in both 
appears to have been essentially a matter of convenience, without 
special meaning. AS 01.10.050 together with AS 01.10.020 provide 
the interpretive rule that "words in the present tense include the 
past and future tenses" unless "the construction would be incon­
sistent with the manifest intent of the legislature."

The "manifest intent" which must be ascertained here is 
not whether the legislature intended to exclude small utility 
systems from regulation. This intent is quite obvious. The inter­
pretive problem is rather to determine whether the legislature in­
tended to do away with certification of all prospective utilities 
irrespective of size.

If the legislature'did not intend the broader exemption, 
then the achievement of the more limited objective is a matter of 
commission procedure rather than statutory interpretation.

. In assessing theT’̂legTslativc intent, AS 42.05.640(2) must 
be read in context with the other provisions ,of AS 42 . 05 . In this 
vein it should be kept in mind that AS 42.05.640(2) is simply a 
"definition" statute. It’merely defines a "public utility" or 
"utility." The amended definition even encompasses municipal 
utilities. /K^>/ ^  X ^ v ^ X

• / o / - - r - ' -As a/definition statute the 1968 amendment reflects some 
improvements over its predecessor.'“The statute previously included 
a number of exemptions to the commission's jurisdiction. These 
exemptions are now removed from, the definition and incorporated 
in a separate exemption statute, AS 42.05.645.

\ •/ •_ ‘ \' / /
Having determined to remove primarily jurisdictional 

matters from the definition, it would be inconsistent to conclude 
that the legislature intended to nevertheless provide therein a 
new, purely jurisdictional limitation that removes all authority 
over all non-operating utilities. If this had been an objective 
of the legislature, it seems certain that it would have been 
expressly stated and placed elsewhere in the chapter, for example 
as an amendment to AS 42.05.193 or as an exemption in AS 42.05.645.

As a practical matter, the definition provided in the 
amendment is also jurisdictional in nature. But, aside from the 
fact that the amendment is written in the present tense (a matter 
already discussed), there is nothing to indicate that the legis­
lature intended it to revoke commission jurisdiction over all 
prospective utilities.
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The 1963 Legislature imposed certification requirements 
upon all public utilities coming within the commission's jurisdic­
tion. (Sec. 1, Ch. 95, SLA 1963). Thus prospective as well as 
operating utilities were to be regulated. But this was accom­
plished by enacting a new statute,, AS 42 .05.193, not by amending 
the definition statute. AS 42.05.193 provides that "no public 
utility shall operate after January 1, 1964, without first having 
obtained . . .  a certificate. . . ." By law, then, no public 
utility can now gain operating experience prior to certification 
unless otherwise exempt.

A companion statute, AS 42.05.196, enacted by the same 
legislature, grants the commission discretionary authority to 
"issue a certificate as requested or for good cause shown deny the 
same in whole or part." This discretionary authority is limited 
by a grandfather clause applied to utilities which were "actually 
operating in good faith on October 15, 1962 . . . or . . install­
ing the facilities necessary to furnish service under a franchise 
as of tl.-vt date." (AS 42.05.194).

The language of .these'certification statutes remains the 
same today. The commission derives its jurisdictional authority 
and guidance from them insofar as prospective, utilities arc 
involved. Neither the definition statute nor"the exemption statute 
expressly revokes that authority, ’

aCertification of prospective utilities is a very important 
function to effective regulation. The rescission of such authority 
should not be presumed in the absence of a clear indication that 
that was the result intended. In order to find such an intention 
in the 1968 definition amendment it would also be necessary to con­
clude that the legislature intended to do away with all future certi­
fication. Delay of certification until after a’utility has commenced 
operation is analogous to closing the barn door after the horse 
escapes. A principal objective of certification is establishment 
of controlled monopoly. Furthermore, this interpretation would lead 
to perhaps the most complicated legal problems of any interpretation.

\  » \ * . ( -r
What, for example, happens to the utility that builds its 

system, commences operations and shortly thereafter grosses $25,000? 
Must it wait until that point in time to receive certification? And 
must it cease operation thereafter until certified? Furthermore, 
does the commission still have the discretion at that time to grant 
or deny certification?

Theoretically, the answers to all three questions would 
be yes. The 1968 amendment could not be construed as yielding a 
different result. These could be very serious problems where two 
prospective utilities build competing facilities to serve the same 
area; or if the new utility was seeking a certificate in an area 
already certificatcd.
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Thus we arrive at the conclusion that if the commission 
previously had jurisdiction to certificate proposed utility systems 
(and we find that it did), it was not divested of that authority by 
the 1968 amendment. The basic difference now is that the commission 
must first determine whether a particular system or prospective system, 
is that of a utility within the ”25,000" definition. Although it-may 
be difficult in some instances, we doubt that this is an insurmount­
able task. The degree of difficulty in performing a task does not 
negate jurisdiction.

Even though the commission may not have jurisdiction over 
a particular utility system which will not gross $25,000, it never­
theless has the inherent authority to make that determination. 1J

We recognize that our conclusions in this matter leave a 
number of pressing questions on application unanswered. Hopefully, 
however, it provides a sufficient working guide to peimit reasonable 
functioning of the commission in the area of prospective utilities 
until such time as the legislature takes corrective measures. It 
would be our thought that any prospective utility can voluntarily 
confer jurisdiction on the commission by stating that it expects to 
produce an annual gross income in excess of $25,000. Whether or not 
the commission necessarily loses jurisdiction thereafter if the first 
full year of actual operating expedience shows less than $25,000 is 
a question wo defer until such time as,it-may arise. We suggest, 
however, that in the case of a voluntary invitation to continued 
jurisdiction there may be room for relying on a future projection, 
even for an operating utility. V J :>\
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1/ In Sayre Land Co. v. Pennsylvania Public Utilities Commission, 
(19T9j~^27~l)Tllf3cl_T02 , tlie 'P en n s y Tv a n i a Court of" Common Pleas 
stated "The commission has the function to determine the 
existence of the fact of ownership or operation of public 
utility facilities, upon which fact the commission's juris­
diction over public utilities depends."
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SUMMARY
Rank of Alaska Public Service Commission compared with All Other State Regulatory Agencies 
in Respect to the Following:

Subject
No. of Regulated Electric, Gas and Telephone Utilities

Total No. of Regulated Electric Utilities
No. of Private Electric Utilities Regulated
No. of Publicly-Owned Electric Utilities Regulated 

*32 other commissions share 2 1st place.
No. of Regulated Cooperative Electric Utilities

No. of Regulated Gas Utilities
No. of Private Gas Utilities Regulated
No. of Publicly-Owned Gas Utilities Regulated

//4l other commissions share 1 2 th place.
No. of Regulated Telephone Utilities

NoT

60

35
24
0

11
3
j

Alaska 
“'Rank

0

22

28

i b

1
21*

14

b5

bb

12#

33

No. of Employees:
Professional Staff 
Clerical Staff

Total Staff

No. Ratio (a) 

3 3/4

(a) The nationwide average ratio is 2 ',1 apical 
employees for each professional employee.

7 50



TOTAL OF REGULATED ELECTRIC 9 GAS AND TELEPHONE UTILITIES

State Total State

Iowa 491 North Carolina
Puerto Rico 361 Arkansas
Wisconsin 2 64 West Virginia
Indiana 238 Virginia
Kansas 20 6 Wyoming

Pennsylvania 192 New Mexico
New York . .173 Washington
Minnesota 165 Alaska
Illinois 138 South Carolina
Texas 138 Georgia ......
Missouri 133. , . Nebraska
Ohio 120 Oregon
Kentucky 119 Maine
California 112 Vermont
Michigan ' 110 Alabama

Oklahoma 110 South Dakota
Colorado 101 North Dakota
Louisiana 97 Florida
Mississippi 95 Nevada
Massachusetts 94 New Hampshire

Total State Total

90 Montana 38
85 'Maryland ' 37
84' Utah 36
75 ' ̂ Tennessee 35

• 73 Arizona 33
72 . ' Idaho 31
62 New Jersey 29
60 .\Connecticut 22
58' ■Rhode Island 14
57 Delaware 8
54 Hawaii 8
54 District of Columbia 3
53 Virgin Islands 1
53
52 , i
52
45
42 •
42
40

This information was taken from the 1967 Federal and State Commission Jurisdiction and Regulation 
of Electricj Gas and Telephone .Utilities published by the Federal Power Commission and from the 
1966 Statistics of the Independent Telephone Industry published by the United States Independent 
Telephone Association.



NUMBER OF REGULATED
TOTAL ELECTRIC UTILITIES PER STATE

Iowa 225
Wisconsin 107
Indiana 97
New York 67
Massachusetts 60

State Utilities

North Carolina 51
Colorado 49
Illinois 47
Kansas 45
Mississippi 43
Wyoming 42
Kentucky 38
Vermont R5
Alaska 35
Arkansas 31
Michigan 29’
New Mexico 29
West Virginia 26
Virginia 24
Maryland 23
Pennsylvania 20
Maine 19
New Hampshire l8
Nevada 17
Arizona 15

State
New Jersey 
Utah
California
Missouri
Ohio
Connecticut 
South Carolina 
Idaho 
Hawaii
Rhode Island
Florida
Louisiana
Montana
Tennessee
Oklahoma
Oregon 
Washington 
Delaware 
North Dakota 
Alabama
Georgia
District of Columbia 
Minnesota 
Nebraska 
Puerto Rico
South Dakota 
Texas
Virgin Islands

Utilities

15
15
14
1312
118
766
5
5
5
5
4
4
4
3
32
2
1
0
0
0

0
0
0

This information was taken from the 1967 Federal and State Commission Jurisdiction and
Regulation of Electric, Gas, and Telephone Utilities Published by the FPC.



NUMBER OF REGULATED
PRIVATE ELECTRIC UTILITIES PER STATE

/ Alaska 
New York 
West Virginia 
Wisconsin 
Massachusetts
Pennsylvania
Vermont
Illinois
Michigan
Missouri
North Carolina
Maryland
Nevada
Ohio
Indiana
Maine
Nev/ Hampshire 
Iowa
California
Kentucky
Wyoming 
Nev; Mexico 
South Carolina 
Virginia 
Arkansas

State Utilities
24
22
21
21
20

18 
16 
14 
14 
13
1312
12
12
11

11
11
10
9
9

8
6
7

State
Idaho
Kansas
Arizona
Hawaii
Connecticut
Florida 
Louisiana 
Montana 
Nev; Jersey 
Rhode Island
Colorado 
Oklahoma 
Oregon 
Washington 
North Dakota
Tennessee
Utah
Alabama
Delaware
Georgia
MlssJssippi 
District of Columbia 
Minnesota 
Nebraska 
Puerto Rico
South Dakota 
Texas
Virgin Islands

Utilities

This information was taken from the '1967 Federal and State Commission Jurisdiction and
Regulation of Electric, Gas, and Telephone Utilities Published by the FPC.____________
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Iowa
Wisconsin 
Indiana 
New York 
Massachusetts
Mississippi. 
Vermont 
Colorado 
Nev: Jersey 
Maryland
Wyoming 
Connecticut 
Nev: Hampshire 
Arkansas 
Maine
Pennsylvania 
Tennessee 
West Virginia 
Rhode Island 
Utah
Alabama
Alaska
Arizona
California
Delaware

State

NUMBER OF REGULATED
PUBLIC ELECTRIC UTILITIES PER STATE

Utilities State

142 District of Columbia
86 Florida
81 Georgia
45 Hawaii
40 Idaho

15 Illinois
15 • Kansas
12 Kentucky
9 Louisiana
7 Michigan

7 Minnesota
6 Missouri
6 Montana
5 Nebraska
5 Nevada

2 New Mexico
2 North Carolina
2 North Dakota
1 Ohio
1 Oklahoma

0 Oregon
0 Puerto Rico
0 South Carolina
0 South Dakota
0 Texas

Virginia 
Virgin Islands 
Washington

Utilities

This information v/as taken from the l$k Federal and State Commissior Jurisdiction and
Regulation of Electric, Gas, and Telephone Utilities Published by the FPC.
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NUMBER OF REGULATED
COOPERATIVE ELECTRIC UTILITIES PER STATE

Iowa
Kansas
North Carolina
Colorado
Illinois
Kentucky
Mississippi
Wyoming,
New Mexico 
Arkansas
Virginia 
Michigan 
Utah 
Aj aska 
Arizona
Cali fornia
Indiana
Nevada
Maryland
Vermont
Maine
West Virginia 
Delaware 
New Hampshire 
Now Jersey

State Utilities State
73 Alabama
38 Connecticut
38 District of Columbia
33 Florida
33 Georgia
29 ’ Hawaii
26 • Idaho
26 Louisiana
21 Massachusetts
19 Minnesota
16 _ Missouri
15 ' Montana
11 Nebraska
11 New York
9 North Dakota
5- Ohio
5 Oklahoma
5 Oregon
4 Pennsylvania
4 Puerto Rico

3 
3 
1  
1  
1

Virgin Islands
Washington
Wisconsin

Rhode Island 
South Carolina 
South Dakota 
Tennessee 
Texas

Utilities

This information was taken from the 1967 Federal and State Commission Jurisdiction and
Regulation of Electric, Gas, and Telephone Utilities Published by the FPC.
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NUMBER OP REGULATED 
TOTAL GAS UTILITIES PER STATE

State Utilities State

Puerto Rico 
Texas
Pennsylvania
Louisiana
Kentucky
Indiana
West Virginia
Iowa
Oklahoma 
New York
Ohio
Massachusetts
Mississippi
Kansas
Missouri
Virginia 
Illinois 
New Mexico 
California 
Colorado
Wisconsin
Florida
Wyoming
Maryland
Michigan

360
138
87
60
50
48
43
40
36
34

33
30
27
24
21
21
20
20
18
17
17
16
10 
12
11

Arizona
Connecticut
Montana
North Carolina
Tennessee
Washington 
Arkansas 
Nevada 
New Jersey 
Rhode Island
South Carolina
Alabama
New Hampshire
uelaware
North Dakota
Oregon
Utah
Vermont
Georgia
Alaska
Idaho
Maine
District of Columbia
Hawaii
Minnesota
Nebraska 
South Dakota 
Virgin Islands

Utilities

This information was taken from the 1967 Federal and State Commission Jurisdiction and
Regulation of Electric, Gas and Telephone Utilities published by the FPC.
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NUMBER OF REGULATED 
PRIVATE GAS UTILITIES PER STATE

State Utilities • State Utilities
Puerto Rico 360 Arizona 8
Pennsylvania 87 North Carolina 8
Texas 76 Connecticut 7
Louisiana 60 Montana 7
Kentucky 50 Tennessee 7

•

West Virginia 43 Wc r hington 7
Oklahoma 36 Arkansas 6
Indiana 34 Nevada 6
Ohio 33 ' Nev; Jersey 6
New York 32 Rhode Island 6

Massachusetts 26 South Carolina 6
Kansas 24 Alabama 5
Missouri 21 . New Hampshire 5
Virginia 21 . Delaware 4
Illinois 20 North Dakota 4
California 18 Oregon 4
New Mexico 17 Utah 4
Wisconsin. 17 Vermont 4
Colorado lo • Georgia 3
Florida l6 /,/, Alaska 3
Wyoming 16 Idaho 2
Iowa 12 Maine ■ 2
Maryland 11 District of Columbia 1
Michigan 11 Hawaii 1
Mississippi 9 Minnesota 0

Nebraska 0
South Dakota 0
Virgin Islands 0

This information was taken from the 1967 Federal and State Commission Jurisdiction and
Regulation of Electric, Gas and Telephone Utilities published by the FPC.
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NUMBER OF REGULATED 
PUBLIC GAS UTILITIES PER STATE

State

Texas 
. Iowa
Mississippi
Indiana
Massachusetts
New Mexico 
New York.
Colorado
Connecticut
Maryland
Montana
Alabama
Alaska
Arizona
Arkansas
California
Delaware
District of Columbia
Florida
Georgia
Hawaii
Idaho
Illinois
Kansas
Kentucky

Utilities State

62 Louisiana
28 Maine
18 Michigan
14 Minnesota
4 Missouri

3 Nebraska
2 Nevada
1 New Hampshire
1 New Jersey
1 • North Carolina

1 North Dakota
0 Ohio
0 Oklahoma
O' Oregon
0 Pennsylvania

0 Puerto Rico
0 Rhode Island
0 South C rolina
0 South Dakota
0 Tennessee

0 Utah
0 Vermont
0 Virginia
0 Virgin Islands
0 Washington

West Virginia 
Wisconsin 
Wyoming

Utilities

This information was taken from the 196? Federal and State Commission Jurisdiction and
Regulation of Electric, Gas and Telephone Utilities published by the FPC.
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NUMBER OF REGULATED 
TELEPHONE UTILITIES PER STATE

State Utilities State Utilities
Iowa 226 Kentucky 31
Minnesota 165 North Carolina 31
Wisconsin 140 Virginia 30
Kansas 137 Mississippi 25
Missouri 99 Montana 25
Indiana 93 New Mexico 23
Pennsylvania 85 Tennessee 23
California 80 ^  Alaska 22
Ohio 75 " Florida 21
New York 72 Idaho 22
Illinois 71 Nevada 19
Michigan 70 New Hampshire 17
Oklahoma 70 Utah 17
Nebraska 54 ‘ West Virginia 15
Georgia 52 Wyoming 15
South Dakota 52 Vermont 14
Washington 51 Arizona 10
Arkansas 48 New Jersey 8
Oregon 46 Massachusetts 4
Alabama 45 Connecticut 3
South Carolina 44 Maryland 2
North Dakota 38 Rhode Island . 2
Colorado 35 Delaware 1
Louisiana 32 District of Columbia 1
Maine 32 Hawaii 1

Puerto Rico 1
Virgin Islands 1
Texas 0

This Information v/as taken from the 1967 Federal and State Commission Jurisdiction and
Regulation of Electric, Gas and Telephone Utilities Published by the FPC and from the
1966 Statistics of the Independent Telephone Industry Published by the USITA.



ti~c.tc' of Alaska ■
Department of Administration 
Budget & Management Div.
(Rev. 5-68)

STATEMENT OF PROGRAM 
For the Fiscal Year Ending June 30, 19 70

Department
Division
Erograa

Commerce
Public Service
Operations

Utility Regulation
4

STAFFING COMPARISON OF REGULATORY AGENCIES BY STATE
Professional Clerical Total

State
Alabama
Alaska
Arizona
Arkansas
California
Colorado 
Connecticut 
Delawe re
District of Columbia 
Florida
Georgia
Hawaii
Idaho
Illinois
Indiana
Iowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
ANALYSIS NO. 

Nationwide
Professional
Clerical

18 10  
3331

Alaska
4
3'

Nationwide
.12

"Alaska 
■ 1 
. 3/4

Staff Staff Staff .State
13 12 25 Missouri
4 3 7 Montana
1 102 103 Nebraska

0 15 Nevada
280 515 795 New Hampshire. 

•

8 _ 1
44 New Jersey

14 35 49 • New Mexico
2 5 . 7 • New York

1 1 20 31 North Carolina
30 1 1 1 ■ l4l North Dakota ’

• 8 • 26 34 Ohio
2 1 9 29 Oklahoma
.5 1 1 16 • Oregon

55 187 24-2 Pennsylvania
17 28 45 Puerto Rico
20 90 110 Rhode Island
26 137 163 • South Carolina20 . : th Dakota10 19' 29 Tennessee
14 28 . 42 Texas

'

2p 33 58 • Utah
11 107 1 18 Vermont

-69 29 98 Vi rginia
11 47 58 Virgin Islands
5 47 52 Washington

4PL0YEES RATIO •

, Professional 
Staff

West Virginia 
Wisconsin 
Wyoming

Code
joa.

m

Clerical
Staff

Total
Staff

91 5 . ' 9 6
. 4 13 • • 1710 . 65 • *'• 13 ' .V .11 . 24

.. 5. 11
58 . '72 ■130
8 0 • • 8

'295 .331 626
19. ' 37 56
12 .• •-17 .29
62 • ’• .-..'64 126
28 ' . ■164 . 192
76 151 '227204 ' 443. .347
28 . ° ■ -36
4 11 • ’ 45
7 ; . 43' . 5 0
4 3 7
7 ■ 27 ’ : 34

6. '
1

' 6 .12
9 . . . 4 13
19 258 277
0 • 4 ■ 4

46 83 • 129
23 •64- 87
73 61 . 134
5 35 • . 4o

TaTlls ’’information "was taken frpm the. 1967 Federal and State Commission Jurisdiction and Regulation of
Electric, Gas, and Telephone Utilities published by the Federal.Power Commission. . *•
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Senator P. B. Haggland 
Chairman, Senate Commerce Committee 
Alaska State Legislature 
Juneau, Alaska 99801

Re: Senate Bill No. 128 - Alaska
Public Service Commission

Dear Senator Haggland:

I wrote to you on February 17, 1969 regarding Senate 
Bills Nos. 54 and 128. That letter was principally with 
respect to the composition of the Commission, the employment 
of Hearing Officers and the advantages of having at least 
one full-time Commissioner. Since writing that letter I 
have obtained from the Secretary of State information con­
cerning the amount paid for Hearing Officers in the important 
proceedings before the Commission. The following is offered 
for your information:

1966-67 Application of Native Village of 
Tyonek, §1,680.00

Rates, services and facilities of Alaska Electric 
Light and Power Company, §3,318.50

1967-68 Rates of A. J. Industries, Inc.,§3,279.02
Applications of North State Telephone and Glacier 

State Telephone, §13,369.20.
The following are observations concerning Senate Bill 

No. 128 and to some extent the same apply to Senate Bill No.
54.

The present law requires that one member of the Com­
mission be an attorney, one an engineer and one an accountant. 
I was instrumental in having that provision put in the present 
law and I think it is essential that the Commission have 
talent which includes all of these three fields in order for 
the Commission to be able to sit down and make intelligent 
decisions without reference to information other than is con­
tained in the record of the proceeding. Under my proposal
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for a full-time Commissioner I believe he should be an 
attorney.

The bill lequires that tariffs be filed according to 
rules set by the Commission. The Commission has never 
adopted any tariff rules, but it is in the process of doing 
so.

The bill sets up a procedure for obtaining reparations 
for charges which have been unreasonable, but collected ac­
cording to a tariff, provided that the rates have not pre­
viously been determined by the Commission as fair and reason­
able. The Commission has had a rate proceeding for Alaska 
Electric Light and Power Company in which it has approved 
the rates. So far as I know, all other utilities filed their 
rates at the time they received Certificates of Public Con­
venience and Necessity and have never had those rates approved. 
Therefore, in any future proceeding, if the Commission deter­
mines that the rates which have been charged have been 
excessive, it could order a refund to customers, many of whom 
could not even be found. This would be making rates retro­
actively and in my opinion is strictly unconstitutional.
The common law is that rates cannot be made retroactively and 
refunds cannot be ordered to be made by a Commission except 
where rates have been put into effect on the condition that 
a portion of the revenue be put in a trust fund and refunded 
later if it is determined that the temporary rates are ex­
cessive. I have been advised by the attorney for the Com­
mission that he caused this provision to be inserted in the law 
and admitted it was a job done in a hurry without a great deal 
of thought.

Section 42.05.351 provides that there be nondiscrimin­
ation in rates "either as between localities or between classes 
of service". Therefore, if you are furnishing telephone ser­
vice in a city where you have a density of population amount­
ing to hundreds or thousands per square mile you cannot charge 
any more than you would in a rural area where the density of 
population is only ten or fifteen customers to the square 
mile. Moreover, a utility which operates in several communities 
would have to have the same rate for each community regardless 
of the cost of service. For instance, in one community you may 
have a fine head of water and produce all of the power by a 
hydroelectric system at a very low cost whereas in another com­
munity you have to operate with small diesel engines at very
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high cost. The provision against discriminating for classes 
of service is also unrealistic. Almost all electric and 
telephone rates distinguish between the service for business 
establishments and those for domestic establishments. Under 
this provision a business establishment which may have 
hundreds cf telephone calls in a day could not be charged any 
more than a householder who only had a few calls a day.

Section 42.05.431 provides for a system of accounts and 
submission to the Commission within 75 days after the close 
of an annual accounting period of a report of the operations. 
These reports are prepared and certified by the accountants 
under present law. Particularly at the end of the calendar 
year corporations find it impossible to get their auditors 
to complete their audits and submit reports within 75 days.
The Internal Revenue Service allows three and one-half months 
for filing income tax returns and an accountant can auto­
matically get an extension of time by mailing a form stating 
that he is unable to complete the audit and returns on time.
Most corporations do not file within the three and one-half 
months because they do not have the reports. This provision 
is wholly unrealistic and there should be an allowance of 
three and one-half months with the right of the Commission 
to extend the time for good cause shown.

Section 42.05.511 needs revision. It provides that the 
surplus, profits and operating margins of public utilities 
shall be distributed in accordance with the bylaws or ordinances 
controlling the utility. The words "operating margins" should 
be deleted for obvious reasons. Since utilities are under 
the control of the Public Service Commission, no control by 
municipal ordinances should be permitted. This section would 
allow the Commission to adopt regulations governing the dis­
tribution of surplus, profits and operating margins. In other 
words, the Commission could regulate by some unknown manner 
the amount of distributions to shareholders or prohibit them 
entirely. There is nothing wrong with allowing a public utility 
commission to enjoin the distribution of profits in the form 
of dividends if such distribution will impair the ability of 
the utility to furnish adequate and reliable service. There 
is no reason to give the Commission any more than this limited 
authority.

The Legislature has never amended the Municipal Code 
to delete the power of political subdivisions to regulate
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utilities so as to prevent a conflict between the powers 
granted to political subdivisions and those granted to the 
Public Service Comission.

Section 29.10.141 allows the Council to grant 
franchises for the exclusive right to furnish utility ser­
vices. This power has been transferred to the. Public Service 
Comission which issues Certificates of Public Convenience 
and Necessity. Since the authority of the Comission was 
granted subsequent to the authority granted to municipalities 
it is my opinion that the authority of the Commission is 
exclusive but it is very confusing to laymen to find that the 
law still gives the right to the municipalities to determine 
who shall furnish the service and in what areas. The 
authority of the Council to grant the use of the streets and 
other public places is also contained in the same section.
In my opinion this power should be transferred to the Public 
Service Commission to be exercised under such rules and 
regulations as the Commission shall promulgate. In other 
words, if the Commission wants to allow a municipality to make 
a charge for the use of its streets such as the 3 per cent 
gross franchise tax imposed by the City of Juneau on Alaska 
Electric Light and Power Company, it should be allowed to do 
so but no municipality should be allowed to determine which 
utilities can use the streets when the Public Service Com­
mission has determined who shall furnish the service. When 
the franchises of the presently operating utilities expire, 
the utilities have no rights to use the public streets and 
could theoretically b^ put out of business unless the muni­
cipalities are willing to grant such privilege on some 
reasonable basis. The Commission should be able to determine 
what is reasonable and to protect the utilities against muni­
cipalities making unreasonable charges. Alaska Electric Light 
and Power Company is now paying the City of Juneau in excess 
of $35,000 a year for the use of the streets while other public 
utilities pay nothing.

Section 29.10.144 gives the political subdivisions the 
right to regulate public utility rates and the Public Service 
Commission has subsequently been granted that right. This 
resulted about three years ago in the Attorney General of Alaska 
giving the Greater Juneau Borough an opinion that there was 
concurrent jurisdiction in both the Public Service Commission 
and the City to regulate rates. It seems to me that the opinion 
is ridiculous on its face. I have advised my clients that the 
Public Service Commission received its authority subsequent to 
the receipt of such authority by municipalities. Therefore,
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the Commission has exclusive jurisdiction and the Municipal 
Code should be amended in this regard. However, armed with 
that opinion from the Attorney General, the Chairman of the 
Greater Juneau Borough stated in a large public meeting that 
the Borough would regulate utility rates outside of the City 
of Juneau and outside of the City of Douglas.

I hope to be able to appear at the meetings which you 
will have on Senate Bill No. 128 but if I am not able to be 
present I would like to have my two letters to you on this



STUDY OF STATE SUPERVISION OVER
MUNICIPALLY OWNED UTILITIES

Prepared by the City of Fairbanks 
Office of the City Attorney
January 3, 1961

INDEX

INTRODUCTION.........................................  1
DIFFERING POLICIES OF THE STATES.....................  1
STATE POWER TO REGULATE..............................  2
A. General..........................................  2
B. Home Rule As A Restriction On State Power........  3
C. Home Rule In Alaska.............................. 4
D. Alaska Constitution, The "Appropriation"Clause.... 6
EXTENT OF STATE REGULATION...........................  7
A. Management ..................      7
B. Rates and Discriminatory Practices...........  7
C. Accounting and Reporting........... .............  9
D. Critique.........................................  9
REGULATION WHEN SERVICE RENDERED OUTSIDE MUNICIPAL

LIMITS.............................................. 11
KNEIER»S CONCLUSION..................................  12
APPENDIX.............................................  14



STUDY OF STATE SUPERVISION OVER
MUNICIPALLY CWNED UTILITIES

INTRODUCTION

This study is based primarily upon the article on the same 
subject by Charles M. Kneier appearing in 49 Columbia Law Review, 
pp. 180-200. Other sources are indicated by the citations.

The principal of regulation of public utilities is generally 
accepted since they are ordinarily monopolies, and where there is 
a monopoly, regulation is necessary to insure adequate service at 
reasonable rates. As of 1948, therefore, all of the states but 
Delaware had state commissions regulating public utilities. In 
some of these, local public utilities were largely regulated by 
the cities they served.

However, it is frequently questioned whether such regulation 
should extend to municipally owned utilities. Do the reasons for 
control of private monopolies apply to municipally owned public 
utilities? If regulation is needed, should it be by the state or 
by the voters of the city through their control over the city 
officials and by the initiative and referendum? As might be ex­
pected, the states vary greatly in the extent of regulation of 
such utilities.

DIFFERING POLICIES OF THE STATES
In many states, including Oregon, such utilities are exempt 

from state regulation by constitutional or statutory provisions, 
at least as to service within the city. A smaller group of states



have statutes clearly giving some degree of state control. In 
some it is over service beyond the corporate limits. In others 
it is limited to such matters as prescribing methods of keeping 
accounts, requiring reports, and requiring certificates of con­
venience and necessity. In a third group of states the statutes 
and constitutions neither expressly include nor expressly exclude, 
control by the state commissions.

Three states, Lousiana, New Mexico, and Indiana, leave the 
question of state regulation up to the voters of the city, the first 
two by voting to ask for regulation. In Michigan and Kansas the 
commissions are required to advise the cities upon request, but can­
not regulate city owned utilities. Other commissions give such 
advice and assistance informally.

HI. STATE POWER TO REGULATE
A. General1.

In the absence of a constitutional prohibition it is clear 
that the legislature may provide for regulation of municipally owned 
utilities by a state commission. It is equally clear that such 
utilities may be exempted, and privately-owned utilities cannot 
complain of deprivation of due process or equal protection "suer 
either the state or federal constitutions.

In Colorado, Montana and Utah the state constitutions provide 
that the legislature shall not delegate to a special commission any 
power to make, supervise, or interfere with any municipal functions. 
Holding that the purpose of such a provision is to "hold inviolate 
the right of local self-government...with re ct to municipal im­
provements, money, property, effects, the lev* .ng of taxes, and

- 2-



the performance of municipal functions” the Utah Supreme Court held 
unconstitutional a statute attempting to confer regulatory powers 
upon the state commission. Logan City v. Public Utilities Comn^n, 
(1928) 72 Utah 536, 271 Pac. 961, 972. Accord, Holyoke v. Smith, 
(1924) 75 Colo. 286, 226 Pac. 158; contra, Public Service Common. 
v. Helena, (1916, held not a "special commission”) 52 Mont. 527,
159 Pac. 24.

B. Home Rule As a Restriction On State Power.
Home rule usually restricts the power of the state legislature 

to interfere in local affairs. Under this doctrine Ohio has held 
that the state commission has no power to regulate rates of munici- 
pally-owned utilities, Shoemaker v. Village of Granville (Ohio Civil 
App., 1958) 156 N„E„2d 757. Water supply is a local affair in 
Oklahoma, Pitts v. Aleen (1929) 138 Okla. 295, 281 Pac. 126, and 
California, City of Pasadena v. Charleville, (1932) 215 Cal. 384,
10 P.2d 745. Sale and distribution of electricity is a local affair 
in California, Los Angeles Gas and Electric Corp. v. City of Los 
Angeles, (1922) 188 Cal. 307, 205 Pac. 125. The only state which 
permits a measure of control is Michigan, which has held that the 
provisions of the state labor mediation act is applicable to city 
employees of the utility, Local Union No. 876 v. State of Michigan 
Labor Mediation Board, (1940) 294 Mich. 629, 293 N.W. 809, 811.
See also Antieau, Municipal Corporation Law, Section 3.19. Colorado 
has also held that home rule cities cannot be regulated as to utility 
services, at least as to service within the city limits, see infra.



C. Home Rule in Alaska.

Despite these cases and the lack of contrary decisions it is 
questionable whether they will be of help to Alaskan home rule cities 
in avoiding regulation. The local affairs-state concern dichotomy 
does not appear to be embodied in the Constitution of Alaska.

The convention, believing that the dichotomy led to an 
erosion of local powers through court decisions, instead vested "all 
legislative powers not prohibited by law or by charter" in home rule 
cities. It appears to be the intent of the framers that home rule 
cities would never have to ask for any enabling legislation, while 
reserving to the legislature the power to limit the city*s powers in 
the event the city "abused" its powers or in the event the city came 
into conflict with the home rule borough (county) of which it is a 
part. See Article X, Constitution of Alaska, especially Sections 1, 
2, and 11.

"3. Specifically reviewed were the provisions authori­
zing the adoption of home rule charters. It was gener­
ally agreed that the procedure should be left to the 
legislature and to the local government body. The grant 
of powers is to be based upon "legislative powers" rather 
than a specific enumeration. Enumerations have frequently 
been restrictively interpreted by the courts. Nor was 
it felt desirable that the grant be on the basis of 
powers covering "local affairs" or "local government".
Such terms have also given rise to continuous judicial 
interpretations, causing great uncertainty in what the 
actual powers of local government are. The grant of 
"legislative" power would be subject to restrictions 
contained in the constitution, to powers specifically 
withheld by the legislature and to powers withheld by 
the people in the adoption of their local charter." 
(emphasis added) Minutes, 24th Meeting, Committee on 
Local Government, Constitutional Convention. See 
also Minutes of the 35th and 40th Meetings.

Nevertheless, since the distriction was avoided in order to



to protect the powers of home rule cities, such cities may argue 
that the omission was not intended to and did not sweep away the 
protection from unwanted and unwarranted interference by the legis­
lature in municipal affairs, the protection which is afforded by con­
stitutional home rule in the other states. Otherwise, the legislature 
could provide, for example, that home rule cities shall not use the 
city manager plan. Obviously there must be a line drawn somewhere, 
and in view of the cases cited it is at least possible that the 
courts would hold that the legislature cannot vest in the State 
Public Service Commission the power to regulate municipally-owned 
public utilities as to service within city limits.

This reasoning is especially applicable to certain aspects 
of such regulation contemplated by Chap. 199, S.L.A. 1959. Section 
37 appears to give the commission control over staffing patterns, 
wage and salary scales, and management generally and the commission 
may order the correction of "abuses" which "adversely affect the 
cost...or service." Section 50 requires the commission to review 
municipal bonding ordinances, providing for issuance of bonds to 
construct or improve a public utility, and permits the commission 
to make orders in the event the commission finds that the ordinance 
will preclude the operation of the utility in the "best" public 
interest. Presumably the commission could order that proposed 
bonds not be issued.

It is probable that the extensions of the Fairbanks water 
system will be financed in part by revenue bonds and, at a lower 
interest rate, by general obligation bonds. Revenues would not be 
sufficient to finance wholly by revenue bonds. Though the interest



rate would be lower, the City will probably not want to finance the 
extensions wholly by general obligation bonds because of the limit 
on such bonds in the city charter. Could the commission order the 
city to finance such extensions wholly by general obligation bonds? 
Apparently so, yet if the commission can do so, home rule in Alaska 
will not be a guarantee of maximum local self-government. The annual 
trek of city lobbyists to the state legislature will not be diminished, 
the only change will be that instead of seeking legislative authoriza­
tion to handle their own affairs, they will be seeking to prevent 
further inroads of state interference.

Of course, home rule cities could, by ordinance, exempt their 
utilities from state control, but there can be little doubt that the 
legislature would react immediately to ’’specifically*1 withhold this 
legislative power from the cities.

D. Alaska Constitution. The wAppropriatlon”Clause.
One constitutional protection is, however, clearly available. 

’’Local acts necessitating appropriations by a political subdivision 
may not become effective unless approved by a majority of the 
qualified voters voting thereon in the subdivision affected.” Section 
19, Article II, Constitution of Alaska. While restricted to local 
acts of the legislature, it seems doubtful that the State Public 
Service Commission could make orders requiring appropriations by 
the cities, as for example, to make extensions of a utility system, 
and avoid the election where the legislatuie could not do so. Not 
being bound by such a constitutional limitation, the state of New 
York appears to have required the City of New York to acquire and 
finance the public transit systems in that city, operational control



of which was vested in a state board. See McCabe v. Voorhis (1926) 
243 N.Y. 401, 153 N.E. 849 and McAneny v. Board of Estimate and 
Approptiomnent of City of New York, (1922) 232 N.Y. 377, 134 N.E. 
187.

IV* EXTENT op STATE REGULATION
A. Management.

In those states which do give regulatory powers over munici­
pally-owned public utilities, some commissions have been relatively 
liberal in regulation, as compared to regulation of privately owned 
utilities, especially as to extensions. Further, the commissions 
repeatedly state that the power to regulate municipally-owned 
utilities is not the power to manage. Yet on occasion the commissions 
have invaded the area of management, ordering such utilities to give 
discounts on bills paid before the first of the month, to require 
safety guards on equipment, and to require the city to employ an 
engineer to inspect a building to ascertain whether the roof was in 
danger of collapse. Section 38 of Chapter 199, S.L.A. 1959 would 
appear to give carte blanche to the commission to manage city utilities 
once a complaint has been made. In this respect Alaska appears to 
vary greatly from the practice in the other states.

B. Rates and Discriminatory Practices.
Only nine states, as of 1948, gave their state commissions 

power to fix rates for municipal utility service within the city 
limits. An argument advanced in support of such regulation is 
that without it rates have been kept high and the surplus transferred 
to the general fund. This is condemned by some as inequitable, ap
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favoring business property by reducing property taxes through surplus 
accumulated from the small holders, who are said to use proportionately 
more utilities.

Yet if to some it seems unwise to finance general city services 
out of utility earnings, is it necessary or good policy to control 
this through a state commission? If the citizens approve, why should 
the state interfere? If the citizens do not approve they can easily 
effect a change by election, recall, initiative or referendum. If 
such control is said to be more theoretical than practical, the same 
can be said of citizen control of all governmental activities. Shall 
the state now regulate and control the fire protection services of 
cities? And who shall regulate and control the state ferry system 
if the democratic controls provided by our constitution are deemed 
inadequate to prevent the state from operating it at a profit?

Speaking of profit, it should be noted that the Municipal 
Utilities System of the City of Fairbanks makes no contributions 
to the general fund, except by way of in lieu of tax payments, and 
the general fund is charged for utilities furnished to the city.

Though it is not yet true in Alaska, some cities have 
financed general operations out of utility earnings not by choice 
but by necessity, since many states have taken over all the best 
sources of tax revenue, and only through surplus earnings have city 
property taxes been kept within reasonable limits.

Finally, it has been well said that "experience teaches us 
that state government is not the repository of all wisdom."

State commissions which do have jurisdiction have found 
and removed discriminatory rates and oth»r practices and, while



there is somewhat greater justification for control to prevent 
discrimination t.s contrasted with control of profits, yet it is 
often a reasonable question as to whether a particular practice is
■ •' ■' * , -V>' . •  ̂ ' r : ^ . : %V ' .. >  Y \ ' 1WC - ’Y  ■ r -l

discriminatory. Further, not only is state control contrary to the 
principle of local self-government, but bad praptices may be corrected 
by the voters or by the courts, under the common law. The courts 
have not hestitated to correct real discrimination and other abuses 
wherever they have found such to exist, see McQuillin, Municipal 
Corporations, Sections 35.34 and 35.35, Antieau, Municipal Corpora­
tion Law, Sections 19.01, 19.02, 19.03 and 19.04.

C. Accounting and Reporting.
About 18 states have given state commissions the power to 

prescribe accounting methods and require reports from municipal 
utilities. A strong case can be made for this. Comparable 
statistics are needed by the public as well as the commission, and 
proper accounting and reporting are essential if the citizens of 
cities are to exercise effective local control over their munici- 
pally-owned utilities.

D. Critique.
’’Advocates of state control over municipal utilities 
take the position that if not necessary it is never­
theless desirable. They cite cases in jurisdictions 
making use of state control where rates' have been 
increased or lowered on the basis of scientific rate- 
making and not on the basis of what an uninformed 
public favors; where questions of discrimination in 
service or rates have been decided on the basis of 
experience and accepted practice rather than ac­
cording to the influence or persuasivenss of the 
individual persons objecting? and where by the 
requirement of proper accounting and reporting 
not only the state commission but the people of 
the city have been able to judge the results of 
municipal operation of utilities. They look upon



state control of irunicipal utilities as a means 
by which a staff of experts with accumulated 
knowledge assists and guides cities in the opera­
tion of their plants and saves them from errors.
A distinction might be made between the techni­

cal questions of operation of a municipally owned 
utility and questions of public policy. As to 
the latter, good practice would seem to dictate 
local determination, even though some mistakes 
night be made. The New York Public Service Com­
mission, in refusing to grant a certificate to a 
village for the construction of a publicly owned 
electric plant, said* "The Commission is there­
fore called on to protect the village against 
itself. Public convenience and necessity do not 
require a village to embark on a disastrous 
business enterprise." Even though we assume 
that the case was properly decided and that the 
Commission did, as it suggested, protect the City 
against itself, there is a serious doubt as to 
whether the policy question of municipal owner­
ship should be left to the determination of a 
state commission. If a city in some cases "burns 
its fingers," this is a small price to pay for 
local determination of public policies. And if, 
as many city officials feel, state commissions 
are in general believers in the principle of 
private ownership and public regulation, state 
control may place a serious obstacle in the path 
of the spread of municipal ownership. The Montana 
Commission, in ordering service restored to a 
customer, condemned as "inhuman, inconsiderate, 
cruel and un-American the action of the water 
commission and clerk in shutting off water." The 
customer, a county charge who failed to pay his 
bill, was, according to the Commission, "denied 
service without consideration and more despicably, 
more lowly and more contemptibly than he would 
have been by any of the predatory and greedy privately 
owned utilities in this state". It appears as if the 
practice here was bad, and the Commission was right 
in its disapproval. However, the management of 
the utility was subject to control by the electorate 
and the situation might have been remedied there.
And if the principle of state supervision is 
accepted in such a case, then the door is open for 
interference in other questions of policy." Cited, 
Columbia Law Review, pp. 192, 193.



REGULATION WHEN SERVICE RENDERED OUTSIDE MUNICIPAL LIMITS
Jtere is the strongest case for state control, as the con­

sumers are not citizens who can effect a change in policies if 
they are dissatisfied. In addition to nine states which regulate 
within as well as without the city limits, ten other states, in 
1948, had given to their commission jurisdiction over service 
performed outside the city limits by municipally-owned public 
utilities. In some this is by statute, in others it is by 
judicial decision, and the courts have noted the need for protec­
ting such consumers.

However, such jurisdiction is generally restricted to those 
cases where the city holds itself out as serving the general 
public beyond the city limits, thus becoming a public utility.
If the city acts on a limited, contractual basis, the state 
commission will have no jurisdiction. Denver thus avoided re­
gulation, though it had 4500 water users outside the city limits. 
Re City and County of Denver, (1937) 18 P.U.R. (N.S.).

In the absence of commission control there are varying state 
doctrines on the remedies available in the courts to consumers 
residing outside the city limits. The majority rule appears to 
be that the city is subject to all the common law duties of a 
public utility, at least where it holds itself out as such. At 
the other extreme, Georgia and South Carolina appear to impose 
no duties upon the city. At the risk of over simplification, it 
may be said that the remaining states require that the city not 
discriminate in service among such consumers and that the out of 
city rates not be excessive in comparison to the rates within the
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city, but the courts will not require the city to make extensions 
into new areas, nor will the courts examine the overall rate struc­
ture to determine whether the rate of return is excessive.

The reaction of this third group of states to these problems 
is reflected by the actions of the commissions which have regulatory 
powers. Most commissions permit higher rates to be charged to
those consumers outside the city. Justifications for such a practice

)
are said to be the added cost of service, the city assumes the risk 
of casualty losses, and, most frequently, such consumers have fore­
gone nothing as taxpayers, and cannot expect to share in the benefits. 
Most commissions hesitate to order major extensions, recognizing this 
to be a matter of internal management, and that financing problems 
of such a utility are different from privately owned utilities.

VI. KNEIER* S CONCLUSION

’’That no right, conclusive, and unquestionable solu­
tion have yet been found to the problem of whether a 
state commission should have the same supervisory con­
trol over municipal utilities that it does over pri­
vately owned utilities is indicated by the varying 
practices in the states. City officials speaking as 
individuals and through state municipal leagues oppose 
such control. They look upon it as a further unnecess­
ary interference with the right of cities to manage 
their own affairs. They believe that a remedy is avail* 
able to the voters if there is mismanagement or if 
unpopular policies are adopted. If the state commis­
sions have technical experts who can be helpful, then 
city officials believe their assistance should be 
available on a voluntary basis. The evidence, however, 
indicates that in the states where the latter practice 
has been adopted, cities have made little use of the 
technical service.
Those who favor state control point to what they 

consider to be cases of mismanagement, discrimination 
in service and rates based on the political influence 
of individuals or groups, poor accounting methods, and 
rates that cannot be justified on economic grounds.

-12-



Some advocates of state control favor such a policy 
on the ground that it is fairer to privately owned 
utilities; "otherwise privately owned plants operate 
at a competitive disadvantage compared with munici­
pally owned plants".

Opponents of state control are on their weakest 
ground when opposing supervision over methods of 
accounting and the requirement that reports be made 
to the state commission. Proper methods of accounting 
are not questions of policy to be left to local 
discretion. A state commission should be helpful, 
and giving control in this area can hardly be con­
sidered an encroachment on local self-government.

With an increase in the service by municipal plants 
beyond the corporate limits of the city, a strong case 
for state supervision of the rates and service can be 
made. Otherwise the remedies available to the outside 
consumer are inadequate. When served by a municipal 
plant he should pay higher rates than those who reside 
within the city. And state commissions have approved 
such higher rates. .However, there should be a limit 
to the amount which he must pay for the privilege of 
living outside. To say that he can resort to the 
courts or that he can have a privately owned utility 
invade the field is hardly adequate.

State control of accounting or of rates charged 
beyond the corporate limits appears to the cities, 
however, as merely an opening wedge, a toe-in-the- 
door, and a step to full control of municipal uti­
lities. On the basis of experience with state legis­
latures and with state boards and commissions, they 
fear a further invasion of the rights of local self- 
determination. The right of self-government is still 
charished, and this includes the management of munici­
pally owned utilities." Cited, Columbia Law Review, 
pp. 196, 197.
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STATE COMMISSION JURISDICTION OVER MUNICIPALLY OWNED UTILITIES* 

(Electric, Gas, and Water Unless Otherwise Indicated)

Regulate Kates Regulate Service License tor Operation

Within Outside 
Corp. Corp. 
Limits Limits

Within
Corp.
Limits

Outside
Corp.
Limits

Prescribe 
ox Control 
Accounting

Require
Reports

Within
Corp.
Limits

Outside
Corp.
Limits

Alabama No No No No No No No
Arizona No No No No No No No
Arkansas No Yes No Yes No No No
California No No No No No No No
Colorado No Yesl No Yes Yes Yes No
Conn. No No No No Yes Yes No
Delaware No Commission
Florida No No No No No No No
Georgia No Yes No Yes No No No
Idaho No No No No No No No
Illinois No No No No No No No
Ind.2 Yes Yes Yes Yes Yes Yes No
Iowa No No No No No No No
Kansas No No No No No No No
Kentucky No Yes No Yes No No Yes
Louisiana No No No No No No No
Maine Yes Yes Yes Yes Yes Yes No
Maryland4 Yes Yes Yes Yes Yes Yes Yes5Mass.6 No? No' Yes Yes

Y c s , «
Yes Yes8

Michigan No No No No Yes20 Yesl° No
Minnesota No No No No No No No
Miss. No No No No No No No
Missouri No Noll No Noll No No No
Montana Yes Yes Yes Yes Yes Yes No
Nebraska No Yes No Yes No No No
Nevada Yes Yes Yes Yes Yes Yes No
N. H. No Yes No

Y e s , *
Yes Yes No

New Jersey No Yesl3 Noi4 Yesl5 Yes Yes No
New Mexico 
New York™

No No No No No No No
Yes Yes Yes Yes Yes Yes NoNo. Carolina No No No No No Yes NoNo. Dakota No No No No No No No

No
No
Yes
No
Yes
No
No
No
No
No
Yes
No 3
No
Yes
No
No
Yes5
Yes9
No
No
No
Noll
No
Nol2
No
No
Yes 16
No 
Nol8 
No 
No
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STATE COMMISSION JURISDICTION OVER MUNICIPALLY OWNED UTILITIES* 
(Electric, Gas, and Water Unless Otherwise Indicated)

%V

Regulate Rates Regulate Service License for Operation 1

Within Outside Within Outside Prescribe Require Within Outside
Corp. Corp. Corp. Corp. or Control Reports Corp. Corp.
Limits Limits Limits Limits Accounting Limits Limits

Ohio No No No No No No No No
Okla. No No No No No No No No
Oregon No No No No No No No No
Penn'on No Yes No Yes. Yes Yes No Yes
R. I.20 No No No No No No No No
So. Caroli3* No 

22 No
Yes2l No Yes2! No No No Yes2!

So. Dakota No No No No No No No
Tenn. No No No No No No No No
Texas No No No No No No No No
Utah No No No No No No No No
Vermont23 No Yes No Yes Yes Yes No No
Virginia No No No No No No No No24
Wash. No No No No No No No No
West. Vir. Yes Yes Yes Yes Yes Yes Yes Yes
Wise. Yes Yes Yes Yes Yes Yes No Yes
Wyoming Yes Yes Yes Yes Yes Yes Yes Yes

Source: This table is reproduced from Kneier State Supervision Over Municipally Owned
Utilities, 49 Columbia Law Review, 180, 198-200 (1948).
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*This table is based on state laws and the decisions of courts and public utilities 

commissions. The answers given in the table have been approved by the commissions in the 
following states: Alabama, Arizona, Arkansas, California, Colorado, Connecticut, Plorida, 
Georgia, Idaho, Illinois, Iowa, Kansas, Kentucky, Louisiana, Maine, Michigan, Minnesota, 
Mississippi, Missouri, Montana, Nebraska, Nevada, New Hampshire, New Jersey, New York, New 
Mexico, North Carolina, North Dakota, Ohio, Oklahoma, Oregon, South Carolina, South Dakota, 
Tennessee, Texas, Utah, Vermont, Virginia, Washington, West Virginia, Wisconsin, and Wyoming.
The Indiana, Maryland, Massachusetts, Pennsylvania, and Rhode Island Commissions have fur­
nished data on which the table is based, but they have not passed upon the specific answers 
given in the table. Data in table as of August 15, 1948.

1. Where the city takes on a few customers by special contract the commission has no 
jurisdiction.

2. The Indiana statute is very confusing and in fact the provisions are in conflict as 
to state supfrvision over municipally owned utilities. Data in the table based in part on 
Opinions of Attorney General of Indiana given to Chairman of the Public Service Commission of 
that state under date of April 24, 1947, and April 5, 1948.

3. The “Commission does have jurisdiction over construction and operation of all elec­
tric transmission lines outside cities and towns. Franchise is required and given after appli­
cation, hearing and determination of propriety."

4. The Maryland Commission has no jurisdiction over water utilities except some very 
limited jurisdiction when water is supplied outside the municipal limits.

.5. Baltimore is_cxcepted^frora>Jhis requirement.
6. The Department of Public Utilities has no regulatory authority over municipal water

system.
7. Municipal plant may not sell at less than cost of production without approval of 

state Department of Public Utilities; and it is limited to profit of eight per cent. Mass.
Ann. Laws c.164 8 58 (1933).

8. The statutory requirement is for “towns", but this has been construed to include
cities.

9. Required only for municipal gas and electric utilities.
10. Nb statutory provision for enforcing compliance. “Municipally owned utilities may 

completely disregard the forms as prescribed by the Commission."
11. Missouri municipalities have very limited power to furnish utility service beyond 

their corporate limits. City of Springfield v. Monday, 353 Mo. 981, 185 S.W. 2d 788 (1945);
Re City of Springfield, 58 P.U.R. (N.S.) 237, 60 P.U.R.(N.S.) 161 (No. 1945); Taylor v.
Dimmitt, 336 Mo. 330, 78 .S.W.2d 841 (1934). The General Counsel of the Missouri Public 
Service Commission wriies (letter dated Aug. 9, 1948) that: “If a municipally owned utility 
shculd attempt to render service to customers outside of the corporate limits, then to that 
extent it would lose its status as a municipal operation and would become subject to the re­
gulation of the Commission in the same manner as any other privately owned public utility."

12. "Authorizes construction of lines, but does not issue certificates of convenience 
and necessity."

13. No jurisdiction over municipal water utilities except in cities of second class 
having over 120,000 population supplying water to inhabitants of another municipality.

• — ,
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14. The answer is "yes” for municipal electric utilities.
15. The answer would be ,fno” for municipal water utilities.
16. The answer would be "no” for municipal water utilities.
17. Commission no jurisdiction over municipal water works.
18. Consent of commission is necessary if service is extended to adjoining municipalities

and a private utility is operating in the new territory.
19. "Municipal Corporation" as used in the statute means cities, boroughs, towns, town­

ships, or counties, and also any public corporation, authority, or body whatsoever created for
the purpose of rendering service similar to that of a public utility.

20. The only municipally owned utilities in Rhode Island are water works, and they are 
exempt from supervision by the Public Utility Administrator.

21. Electric utilities only.
22. The commission has no jurisdiction over municipally owned water, gas, or electric

plants; it does have jurisdiction over the two municipally owned telephone systems. (Brookings
and Beresford).

23. The Vermont commission has no jurisdiction over municipally owned water utilities.
24. The answer would be "yes" for transportation, but no municipally owned systems are

operating in Virginia.
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The Legislature of the State of Alaska 
FISCAL NOTE 

First Session - Sixth State Legislature
COPIES:__ THE CHAIRMAN OF THE COMMITTEE MAKING THE REQUEST, POUCH V

THE LEGISLATIVE FINANCE COMMITTEES' STAFF, POUCH Y
THE DIVISION OF BUDGET & MANAGEMENT, POUCH C
RETAIN A COPY FOR YOUR FILES

subject_______________HB 202__________________________SB______
requested by chairman Barry W. Jackson, House Judiciary Committee
referred to_______________________________ date of request________
completion date requested_________________date received__________

EXPENDITURE DETAIL FY 1969-70 FY 1970-71 FY1971-7;
100 PERSONAL SERVICES $228,300 $250,400 $257,700
200 TRAVEL 26,500 24.300 25,000
300 CONTRACTUAL SERVICES 120,400 73,000 73.000
400 COMMODITIES 4,000 5.000 5.000
500 EQUIPMENT 7,700 2.500 2,500
600 LAND AND STRUCTURES
700 GRANTS, CLAIMS & SHARED REVENUE

900 Inter-aqency Charqes 22,000 23,000 23,000
TOTAL $408,900 $378.200 $386,400

FUNDING DETAIL
FEDERAL RECEIPTS J $ $
SPECIAL FUNDS
UNRESTRICTED GENERAL FUND RECEIPTS 408,900 378,200 386,400
Man Months 180 204 216
Permanent Positions 15 17 18
Temporary Positions 0 0 0

FISCAL ANALYSIS

Please see attached.

NAME & TITLE George Sharrock, Commissioner of Commerce



MEMORANDUM State of Alaska

: L. McMurtrey
Deputy Commissioner 
Department of Commerce

d a t e  : February 27,

FROM: SUBJECT:
HB 188 and HB 202Don Hall

Executive Director 
Public Service Commission

You asked for my comments in regard to HB 188 but made no similar 
request in regard to HB 202.
I have compared HB 188 and SB 54 and find that they are identical 
in every respect. I have also compared HB 202 with SB 128 and 
find that they too are identical in every respect with one exception; 
namely, that Sec. 42.05.691(b) of SB 128 has been omitted from 
HB 202. This deletion has the effect of broadening the Commission’s 
authority.
I have already prepared detailed comments on SB 54 and SB 128, 
copies of which are in Mr. Sharrock's possession--and these comments, 
of course, apply also to their respective House companion bills.
You have the Commission's original budget in the amount of $347,800 
as subsequently modified by the cost of upgrading certain positions 
and by adding $8,500 to cover the cost of regulating pipeline 
companies (principally the Alaska Pipeline Company). The cost of 
administering SB 54 would be somewhat greater than the cost of 
administering SB 128 because of the fact that S3 54 requires more 
extensive regulation of municipally owned and operated utilities. 
However, I believe that the aforementioned original budget as 
modified would be adequate to administer SB 54, at least during 
the first year.
Estimates have also been submitted regarding our budgetary re­
quirements for the years ending June 30, 1970, 1971 , and 1972.
These estimates were specifically based upon administering SB 128 
and consist of a three-year projection compiled in one document.
I believe the foregoing is an adequate response to your request 
for information in regard to the House and Senate bills mentioned 
above.

DH:SG



ALASKA PUBLIC SERVICE COMMISSION 
Detail of Personnel-Reouirements

KCTE #1

Position Title
Executive Director 
Deputy Director 
Utilities Engineer 
Financial Analyst II 
Tariff Specialist II 
Financial Analyst I 
Tariff Specialist I 
Accountant IV
Assistant Utilities Engineer
Administrative Officer I
Accountant II
Secretary III
Secretary II *
Secretary I
Secretary I
Documents Cleric III
Clerk Steno II
Clerk Steno .II
Clerk vynist III
Clerk Typist III
Sub-total

Commissioner .
Commissioner 
Commissioner 
Employee Benefits
Total Personnel Services

Approved 
FY 1968-1969

18 ,888 ■ 
17,844 

. 14,916 
1 5 , 8 7 6

1 2 , 1 5 6

9,960

7,956

6.420
6.420

110,436

11,1.64
$12 1 ,6 0 0

Projected 
FY 1969-1970

2 1 , 6 1 2
19,952
17,844
15,876
15,676
13 ,908
13 ,908

1 2 , I p O  

1 2 , 1 5 6

8,496

7.488
7.488
7.488
6.420
6 . 4 2 0

18 7 , 12 8

5 ,000  
5,000 
5 ,0 0 0  

2o,172

$228,300*

Projected 
FY 1970-1971

Projected 
FY 1971-1972

2 1 , 6 1 2  
19 ,992 ■
17,844
15,876
15,876-
13.908
13 .9 0 8 • 
13,032 
1 2 , 1 5 6  
1 2 , 1 5 6

2 1 , 6 1 2
19,992
17,844
.15,876
15,876
13.908
13 .908  
13,032 
1 2 , 1 5 6  
1 2 , 1 5 6

eftco 8,496

7,483
7.488
7.488
6.420 
6,42Q
6.420

7.488 
■ 7,488
7.488
6.420
6.420
6.420
6.420

206,580 2 13 ,0 0 0

5.000
5.000
5.000 

28,820

5,000
5,000
5,000

29,700

$250,400 $257,700

•"The difference between this amount and the request for personnel services included on our original ,
*?T 19c.v-1970 budget request ($228,300 - $194,900 « $33,400) is comprised of nominal salaries for the 
three Commissioners plus six reclassifications which were recommended by consultants in recommendations
'sn Commission Staffing.



i ALASKA PUBLIC SERVICE COMMISSION Cont.

NOTE # II 

2 0 0 -Travel
We anticipate that our travel fund requirements, both outside and within the State, will remain 
fairly constant: for the next three years. The moderate decrease projected for PY 1970-1971 is 
comprised of two items included in cur present budget (ACS Sale Bid Proposal Evaluation conferences 
and*transportation of new employees) which will no longer be needed. The moderate increase in 
pv 1 9 7 1 - 19 7 2 is anticipated because of increase in workload.
NOTE #111
300 Contractual Services
The $28,500 increase in FY 1969-1970 projected requirements is made up of the following costs:

a) 320,000 to provide funds for hearing officers appointed pursuant to AS 42.05, Section l8l
of S3-128

b) $8,500 to provide funds for consultants to investigate operations of existing oil 
transmission pipelines within the State

The $47,400 decrease in FY 1970-1971 was computed as follows:
a) $5*100 increase in overall contractual services account due to increase in workload 

and change in methods and procedures utilized in accomplishing program of utility 
regulation.

b) $52,500 total decrease possible because of anticipated finalization of ACS sale by 
July I, 1970 ($35,000); completion of investigation of safety programs of natural 
gas utilities ($1 8 ,500;; completion of investigation of oil transmission pipelines 
($8,500); and an increase of $10 ,000 for hearing officer fees.

NOTE •// IV 
400 C omrnod i tie s
Our requirements in this area have reached a fairly stable level. The increase in FY 1970-1971 
is necessary because of additional personnel to handle the added workload. However, we then 
expect requirements in this account to level off at the amount shown.

NOTE V
500 Ecu foment
Continuing decrease in requirements in this area is a reflection of the adequacy of budget requests 
made ar.d appropriations received in the past.

NOTE VI
9G0 Interagency Charges
Xoderate increase is'for additional travel funds for the attorney on full-time assignment from
Department of Law.
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The Legislature of the State of Alaska 
FISCAL NOTE 

First Session - Sixth State Legislature
COPIES: THE CHAIRMAN OF THE COMMITTEE MAKING THE REQUEST, POUCH V

THE LEGISLATIVE FINANCE COMMITTEES' STAFF, POUCH Y
THE DIVISION OF BUDGET & MANAGEMENT, POUCH C
RETAIN A COPY FOR YOUR FILES

subject_______________HB 183__________ _______________SB______
requested by chairman Barry W. Jackson. House Judiciary Committee
referred to_______________________________date of request________
completion date requested_________________date received__________

EXPENDITURE DETAIL FY 1969-70 FY 1970-71 FY1971-7.
100 PERSONAL SERVICES $ 243.300 $ 265.400 $272,700
200 TRAVEL 28.500 26.300 27,000
300 CONTRACTUAL SERVICES 120.400 73.000 73.200
400 COMMODITIES 4.000 5.000 5.000
500 EQUIPMENT 7.700 2.500 2,500
600 LAND AND STRUCTURES
700 GRANTS, CLAIMS & SHARED REVENUE

900 Inter-aqencv Charqes 22.000 23.000 23,000
TOTAL $ 425.900 $ 395,200 $403,400

FUNDING DETAIL
FEDERAL RECEIPTS $ $ $
SPECIAL FUNDS
UNRESTRICTED GENERAL FUND RECEIPTS 425.900 395,200 403,400
Man Months 180 204 216
Permanent Positions 15 17 18
Temporary Positions 0 0 0

FISCAL ANALYSIS

Please see attached.

DATE 3 / 4 / 6 9 SIGNATURE

NAME & TITLE George Sharrock, Commissioner of Commerce



ALASKA PUBLIC SERVICE COMMISSION
Detail of Personnel-Requirements

.'GTE Hr 1
Position Title
iT;::ecuoive Director 
Deputy Director 
utilities Engineer 
financial Analyst II 
Tariff Specialist II 
financial Analyst I 
Tariff Specialist I 
Accountant IV
Assistant Utilities Engineer
Administrative Officer I
Accountant II
Secretary III
Secretary II
Aocretary I
Secretary I
Documents Clerk III
0"; or;' Steno II
Clerk Steno .II
Clerk Typist III
Clerk Typist III
Sub-total
Co.r.r--' as loner

Approved 
FY 1968-1969

18 ,888  • 

17,844 
. 14,916 

15 ,8 7 6

1 2 , 1 5 6

9,960

7,956

6.420

6.420

110,436
5 ea @$6,000 each per year

Projected 
FY 1969-1970

2 1 , 6 1 2
19,992
17,844
15,376
'5,876
13 ,908
13,908

12,156
1 2 , 1 5 6

8,496
7.488
7.488
7.488
6.420
6.420

18 7 , 12 8

30,000

Projected 
FY 1970-1971

Projected 
FY 1971-1972

2 1 , 6 1 2 2 1 , 6 1 2
19,992. • 19,992
17,844 17,844
15,876 • 15,876
15,876 15 ,876
12 ,908 13 ,908
13 ,9 0 8 • 13,908
13,032 13,032
1 2 , 1 5 6 1 2 , 1 5 6
1 2 , 1 5 6 1 2 , 1 5 6

O );0~ 8,496

f , '4'.nu 7,488
7,488 7,488
7,488 7,488
6 ,4 20 6,420
6,420 6,420
6,4 20 6.420

6.420
20o,580 213 ,000

30,000 30,000

Employee Benefits 11.164 26,172 . 28,820 29,700

Total Personnel Services $121,600 $24.1 ,,300. $.265,409 , $ 272,700
•

'■■'The difference between this amount and the request for personnel services included on our original 
-*•’ i.9oS-1970 budget request ($228,300 - $194,900 « $33,400) is comprised of nominal salaries for the 
'five Commissioners plus six reclassifications which were recommended by consultants in recommendations 
or. Commission Staffing.



ALASKA PUBLIC SERVICE COMMISSION Corh

NOTE # II
200 -Travel 
We anticipate that our travel fund requirements, both outside and within the State, will remain 
fairly constant for the next three years. The moderate decrease projected for FY 1970-1971 is 
comprised of two items included in cur present budget (ACS Sale Bid Proposal Evaluation conferences 
and*transportation of new employees) which will no longer be needed. The moderate increase in 
FY 1971-1972 is anticipated because of increase in workload. Add Increase of 2,000 for each Year

2 commissioners for a total of 5 .covering additional
NOTE # III

costs: 
Section

300 Contractual Services
The $28,500 increase in FY 1969-1970 projected requirements is made up of the following

a) $20,000 to provide funds for hearing officers appointed pursuant to AS 42.05, 
of S3-128

b) $8,500 to provide funds for consultants to investigate operations of existing oil 
transmission pipelines within the State

The $47,400 decrease in FY 1970-1971 was computed as follows:
a) $5 , 10 0 increase in overall contractual services account due to increase in workload 

and change in methods and procedures utilized in accomplishing program of utility 
regulation.

b) $52,500 total decrease possible because of anticipated finalization of ACS sale by

1 8 1

July 1, 1970 ■.f afety programs•of naturalUU1.j j., iy,v ($3 5,000); completion of investigation v.. v,Li* ~  ------ -
gas utilities ($1 8 ,500); completion of investigation of oil transmission pipelines 
($8,500); and an increase of $10 ,000 for hearing officer fees.

NOTE # IV 
400 Commodities
Our requirements in this area have reached a fairly stable level. The increase in FY 1970-1971 
is necessary because of additional personnel *co handle the added workload. However, we then 
expect requirements in this account to level off at the amount shown.

NOTE V
500 Equipment
Continuing decrease in requirements in this area is a reflection of the adequacy of budget requests 
made and appropriations received in the past.

NOTE VI
900 Interagency Charges
Moderate increase is'for additional travel funds for the attorney on full-time assignment from 
Department of Law.
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FY  19o9 -  1970
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MEMORANDUM State of Alaska

: 6. L. McMurtrey 
Deputy Commissioner 
Department of Commerce

d a t e  : February 27,

FROM: SUBJECT:
Don Hall HB 188 and HB 202
Executive Director 
Public Service Commission

You asked for my comments in regard to HB 188 but made no similar 
request in regard to HB 202.
I have compared HB 188 and S33 54 and find that they are identical 
in every respect. I have also compared HB 202 with SB 128 and 
find that they too are identical in every respect with one exception; 
namely, that Sec. 42.05.691(b) of SB 128 has been omitted from 
HB 202. This deletion has the effect of broadening the Commission's 
authority.
I have already prepared detailed comments on SB 54 and SB 128, 
copies of which are in Mr. Sharrock's possesslon--and these comments, 
of course, apply also to their respective House companion bills.
You have the Commission's original budget in the amount of $347,800 
as subsequently modified by the cost of upgrading certain positions 
and by adding $8,500 to cover the cost of regulating pipeline 
companies (principally the Alaska Pipeline Company). The cost of 
administering SB 54 would be somewhat greater than the cost of 
administering SB 128 because of tlfe fact that SB 54 requires more 
extensive regulation of municipally owned and operated utilities. 
However, I believe that the aforementioned original budget as 
modified would be adequate to administer SB 54, at least during 
the first year.
Estimates have also been submitted regarding our budgetary re­
quirements for the years ending June 30, 1970, 197i, and 1972.
These estimates were specifically based upon administering SB 128 
and consist of a three-year projection compiled in one document.
I believe the foregoing is an adequate response to your request 
for information in regard to the House and Senate bills mentioned 
above.
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COMMENTS OF CITY OF ANCHORAGE
STST'C T  XMEWiiflmps

INTRODUCTION
The City of Anchorage has reviewed S.B. 128 and in this 

commentary would point out certain deficiencies in the bill and 
offer amendments to the bill. The fact that the City makes 
these comments and oroposed amendments does not signify that 
the City is not strongly opposed to any jurisdiction of the Pub­
lic Service Commission over municipally owned and operated 
utilities. The City still maintains that no sound reason exists 
for oublic service commission regulation, and that such regula­
tion would constitute an unnecessary costly and time-consuming 
process to add to the almost prohibitive cost of living in this 
state.

This bill would establish a commission practically un­
limited in its powers as the analysis will show. In addition, 
this bill could eliminate the City's municinal light and power 
utility because of its certificate requirements. This bill as 
designed is punitive in nature and proposes an invidious dis­
crimination again**: municipally owned and operated utilities.
COMMENTS

ESTABLISHMENT
1, AS 42.05.020(a)

Add: "The Commission shall be an independent,
quasi-judicial body."

Comment: The purpose of this amendment would be to
establish the Commission as a "Section 26" board and to 
carry out the proposal that any commission having juris­
diction over valuable public properties should be a full­
time commission.
2. AS 42.05.04;)-050.
These two sections should be repealed and reenacted as a 
new section to provide for qualifications commensurate with 
the concepts of a full-time commission .

Comment: A full-time commission is contemplated by the
proposed amendment. A full-time commission should not" 
neoessarilv be limited to a lawver, engineer or accountant. 
The expertise in these fields, although helpful, could be



supplied bv staff members. Nevertheless, some crualifications 
should be stated so that the commission offices do not become 
patronage plums. It is a serious business to regulate one 
of the largest businesses in this state, as many of the util­
ities in this state constitute multi-million dollar operations 
A bad commission decision may involve hundreds of thousands 
of dollars, and the commission should be composed of the most 
competent people with the full time available to dispatch 
with adequate review the commission business.

3. AS 42.05.091(d)
Amend the first sentence to read:

"The annual salary for each member of the 
commission is the same annual salary re­
ceived 
oF

ved by the Fiead of a princlnaSt department 
the state."

Comment: The salary should be commensurate with the
responsibility, and a commission member should be paid as 
well as the head of a state department, or as much as a 
superior court judge. Without such a salary incentive, it is 
doubtful that competent persons would be attracted to the 
position. The present $5,000 salary proposal mav make a 
commissioner feel that he could afford a little more commission 
time, but it does not resolve the problem of providing a com­
mission which would adequately tend to the increased number of 
utilities and their problems caused bv regulation. The present 
commission apparently is of the opinion that it cannot adequately 
handle its present business. The present commissioners are 
doing the best job they can, but it is unfair to classify them as 
even beinq "part-time" commissioners because of the two or three 
days a month that they are able to meet. However, the extra 
$5,000 is not going to create even a part-time cor.imission.

4. AS 42.05.133. Add a new section to replace existing 
AS 42.05.180 to read:

"Facts and information in the possession of the 
commission are public and reports, files, books, 
accounts, papers and memoranda of every nature in 
its possession are open to public inspection at 
reasonable times, except commission work papers 
or agency memoranda not used bv the commission in 
determining an issue before it. Facts and infor­
mation developed or used by the commission, its 
staff or consultants affecting a commission pro­
ceeding or decision shall be disclosed to the 
parties prior to the hearing and are subject to 
cross-examination."



Commeni:: The total elimination<£ existing AS 42.05.180
would undoubtedly see materials required to be filed by the com­
mission be classified as confidential information. If the commission 
is to requlate utilities, the utilities regulated should have full 
access to all of the facts, documents and statistics available to 
the commission without a Supreme Court case to obtain the information. 
The public should have a right to readily determine if the commission 
is accomplishino its tasks. Courts require commissions to divulge 
and make available for cros examination facts and statistics 
developed by staff personne^ and usuallv used to brief the commission 
in secret. The prejudice of unknown evidence influencing a decision 
is evident and its use should be eliminated.

5. AS 42.05.135. Add a section to read;

b ̂"The commission shall provide for the publication 
of its reports, orders, decisions, rules and regu­
lations. Publication shall be in a manner and form 
best adapted to public information and use."

Comment: Under the total regulation proposed by the bill
the commission will build uo a bodv of commission law and guideline 
which should be known to all utilities spread throughout this 
vast state, manv of which just cannot afford to hire lawyers or other 
experts in Anchorage to find out what the commission recruires, but 
who would be substantially affected by many of the commission actions, 
otherwise buried in files known only to the commission. Utilities and 
the public should have a readily available source of commission laws, 
decisions, policies, etc., in order to comply with proper regulations 
and to review the work of the commission.

POWERS AND DUTIES OF THE COMMISSION
6. AS 42.05.141(1) Amend to read:

"Supervise and regulate every public utilitv 
engaged or proponing to engage in such business 
within the state of Alaska except to the extent 
exempted by AS 42.05.641 (AND MAY DO ALL THINGS,
WHETHER SPECIFICALLY DESIGNATED IN THIS CHAPTER 
OR IN ADDITION THERETO, WHICH ARE NECESSARY OR 
CONVENIENT IN THE EXERCISE OF SUCH POWER AND 
JURISDICTION] and the powers of the commission 
shall be reasonably construed'to accomplish it's 
nLated purposes?1*

Comment: This section clearly states that the commission
mav do all things in addition to those things which the Legislature ? T

fO r



has expressly empowered the commission to do. This is dangerous 
language and grants the commission carte blanche powers to regulate 
in areas in which the legislature undoubtedly would not desire the 
commission to regulate. No utility in this state should be subject 
to a complete legislative delegation of all regulatorv powers to 
the commission. The proposed language is probably what is intended, 
and that is to give the powers of the commission a reasonable and 
not a strict construction by courts of law.

7. AS 42.05.141(6). Delete in its entirety.
[SUPERVISE AND REGULATE A PUBLIC UTILITY IN ALL 
OTHER MATTERS AFFECTING ITS RELATIONSHIP WITH 
OTHER PUBLIC UTILITIES, ITS CUSTOMERS AND WITH 
THE GENERAL PUBLIC.)

y  

$

Comments: This provision is so vaoue as to be utterly
meaningless. If a public utilitv is to be regulated, the public 
utilitv should understand in exactly what wav it is being regulated 
so that it may protect itself against unwarranted and litigious 
commission interference. For example, this section could be 
construed to give the commission regulatorv authority over the 
manner in which a city mav establish a special assessment district 
for the furnishing of sewer or water service. The commission could 
presumably prescribe uniforms for customer service representatives. 
Such a vague grant of powers should not be tolerated by the legis­
lature if only because the commission would not have the staff to 
handle everv conceivable detail entrusted to it by this provision.
If the commission is given power to regulate, it should be entrusted 
only with those matters it can regulate effectively within the 
power granted,

8. AS 42.05.151(a). Amend to read:
"The commission may make such reasonable regula­
tions . • .".

Comment: As commission regulations have the effect of
law, the commission regulations at their inception should be 
reasonable and not arbitrary.

9. AS 42.05.151(b). Amend to read:
"The commission shall by regulation establish reason­
able rules of practice and procedure . . .".

Comment: The term "reasonable" herd implies fundamental
fairness, and due process of law does not in everv case accord with 
what is reasonable.

f)



"The administrative adiudication procedures of 
the Administrative Procedures Act (AS 44.62) 
do not apply to adjudicatory proceedings of the 
commission except as final administrative deter­
mination by the commission are subject to 
decision procedure and judicial review as provided 
in AS 44.62.510,.520, .540, .560,.570."

Comments The sectionson judicial review are correlated 
to the APA sections concerning the commission decision and recon­
sideration. The APA provides mechanics for reconsideration of a 
final decision, and the judicial review sections, particularly the 
time for appeal, would be confusing without the prior sections 
containing decisions.

10. AS 42.ft5.161(a) Amend to reads

11. AS 42.05.161(b). Delete: Words after "rules of
agency organization", lines 9-13, page 6.

Comments The APA was originally conceived to correct 
the abuse of agencies adopting unknown (even to the agency) rules, 
including rules of practice and procedure. A person desiring to 
process a matter before the commission should have the right to 
consult the Alaska Administrative Code to determine what the rules 
of practice and procedure are. The APA does provide for emergency 
rule changes, and it is hard to visualize a situation which would be 
"contrary to the public interest" to avoid publication of a rule 
affecting public utilities. The commission should abide by its rules 
and these rules should be available to everyone. The interpretive 
rules, general statements of policy and rules of agency organization 
should also be promulgated if the proposed amendment in Comment 
fto. 5, appropriate Ineans of making this information available, is 
not adopted.

12. AS 42.ns.171. Amend next to last sentence to read:
"A f;termination or order of a commissioner or 
commissioners on such an investigation or hearing, 
undertaken or held by him or them shall not be 
effective until approved and confirmed bv at 
least a quorum of the commission upon a review of 
the entire record and after the parties have the 
opportunity for argumen¥,' to 'Lhe commissioners not 
present at the hearlngr**

Comments The amendment would add a procedural safeguard 
in that any commissioner who did not sit in on the hearing must



have a record available and review that record. All parties 
should have the ricrht to make an argument to at least a quorum 
of the commission when they must reiy upon the cold record.

13. AS 42.05.181(d). Add new subsection to read:
"(d) The commission shall hold hearings in the 
locality where the utilitv involved is located."

Comment: Because of the drastic powers of the commission,
it should hold hearings where the utilities are located. This 
amendment points out the insurmountable task of ar. effective com­
mission regulation in this state.

CERTIFICATE OF PUBLIC CONVENIENCE AND 
-------------NECESSITY---------------

14. AS 42.05.191(b). Delete this subsection.
Comment: This provision is discriminatory as to util­

ities previously not subject to public service commission regulation. 
Most, if mot all, service areas were granted by the commission in 
1964 without a hearing or even notice of hearing, and certificates 
were issued without regard to the service areas of utilities not 
subject to commission jurisdiction.

For example, Chugach Electric Association was granted a 
certificate which blankets almost the entire Citv of Anchorage, 
even though Chugach was not in fact serving all of the citv which 
was being served by the city utility. The problem becomes more 
acute where the blanket certificate of Chugach contains an area 
which is not served by either utility, and there is no actual 
conflict as to facilities. The fairest way to treat the new 
certificate nroblem would be to repeal without a savings clause all 
certificates. Further analysis will indicate that the discrimina­
tion between municipally owned utilities is even more invidious 
by the failure to include a grandfather clause.

15. 42.05.191(c) Delete this subsection.
Comment: Much ado has been made about service area

conflicts, and orotaqanista for publij service commission regulation 
have always pointed to the conflict of service area problems. Sub­
section (c) constitutes the magic formula of public service comm­
ission regulation which in intended to solve this conflict. The 
legislature merely states that the commission shall take "appropriate 
actionMto eliminate competition and duplication of fteilitles1fr by 
delineation of service area or services. Surely, is the commission 
to be granted absolute regulation over municipal electric, telephone
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water and sewer utilities just so a bill may be passed to require 
the commission to take "appropriate action". No standards are 
supplied or direction given, even though the answer to the problem 
is simple. Unless the commission shali order one utility to 
relinquish its service, a doubtful conclusion of the authorization, 
no ready solution is offered by this entire bill. A court under 
simple standards, could easilv and readily resolve the problem 
and would grant a local forum.

The commission will undoubtedly spend a couple of years 
and thousands of dollars of everyone's time in delineating and 
apportioning each resident, lot and parcel to each and every 
utility within this state. An appeal is bound to follow to 
ensure years of litigation at great cost to the consumer. But 
the fact exists that no duplication of facilities can be avoided 
except by expropriation and the payment of juBt compensation, a 
judicial matter. However, this bill does provide the commission 
with an even greater tool, it could conceivably destroy the ./
competition altogether by not granting the municipal utility a 
certificate of public convenience and necessity. ^  'j

16, AS 42.05,192. Add a section to read:
"A certificate shall be granted if it appears to 
the commission that the public utility was actually 
ooeratina in good faith on October 15, 1969, within 
the confines of the requested area, or that the 
public utility was installing the facilities neces- 
sarv to furnish service to the renuested area as 
of that date."

Comment: The absence of such a section in the bill as
drafted represents invidious discrimination to municipally owned and 
operated utilities. % e  above section is commonly referred to as 
a "grandfather" provision, because it must constitutionallv recoq- 
nize existing rights. When the public service commission granted 
the original certificates of public convenience and necessity in 
1964, every existing utility in this state regulated by the 
commission received a certificate based on its "grandfather" rights.
\ ithout exception, this state has provided in granting licenses to 
professions and operating authorities to motor carriers, air carriers 
and in all other situations where a person or entity vas operating 
prior to the licensing, without requiring an examination or a 
showing of right to continue an occupation or operation within this 
state. However, publiclv owned and financed municipally owned and 
operated utilities are not to be granted this long recognized right 
which could be destroyed by a prejudiced commission under this Act.
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Certificated utilities in this state have received their grand­
father certificates without a hearing or notice of hearing and 
have been granted more than their fair share of service areas, 
and have been granted areas within cities not served by them.
Only an application was required to be filed with certain rel­
evant information to grant a grandfather certificate, and most 
utilities had to make no showing other than to describe its area 
and scope of operations on the grandfather date.

Municinally owned and ODerated utilities, on the other hand, 
must come before the commission as if they were a brand new util­
ity desiring to operate in an area with a certain utility service 
for the first time. The burden of proof would be upon the muni­
cipally owned and operated utilities that it would be to the 
public convenience and necessity to operate in each and every 
area in which it had previously operated prior to regualtion.
The existing utility, where there is a service area conflict, would 
be the utility to be protected by the commission front the invasion 
of the certificated area by the upstart municipality, and the 
municipally owned and operated utilities would in most every 
case suffer an extreme loss of its operating territory. Municipal 
and bond revenues would be impaired, and the ability of the util­
ities to expand could be effectively destroyed. A city would 
undoubtedly have to hire experts and expend thousands of dollars 
of the consumer's money in trying to prove to the commission that 
it is entitled to serve a territory which conceivably could be, but 
in fact is not, served by the existing certificated utility.

The absence of the above section violates every concept 
of due process and fundamental fairness. Surely a municipally 
owned and operated utility should not have to bear the expense 
of proving public convenience and necessity, and/or of a long drawn 
out court fight to prevent its property being taken without due 
process of law and its bonding being impaired by the absence of 
su h a right. The commission would be flooded by public conven­
ience and necessity hearings, and without doubt many municipally owned 
and operated utilities would, in effect, be out of business, if the 
commission procedures take the not unusual two or three years for 
hearing and decision.

17. AS 42.05.193. Add new section to read:
"The commission upon obtaining jurisdiction and 
after notice and hearing shall proceed to delineate 
the service areas between public utilities with con­
flicting service areas in order to avoid duplicating 
facilities and services, and the commission shall 
consider and make full findings as to each of the 
following standards and preferences in makincr the
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delineation of the service areas:
(1) The commission shall consider the capabilities 

of the utilities involved to furnish an economically 
feasible and adequate service to the public in the 
areas in conflict without excessive or major exten­
sions of facilities to serve the areas. The commis­
sion shall consider the abilitv of t'ie utilities to 
expand their services and facilities into areas other 
than those in conflict in order to maintain appropriate 
expansion and a proper level of service.

(2) In areas where the conflicting facilities are 
close, but not intersecting or crossing, the commission 
shall apportion the service areas between the existing 
facilities in order that the existing facilities may be 
utilized to the fullest extent possible without dupli­
cation or unreasonable extensions of service between 
the existing facilities.

(3) In areas where the conflicting utility 
facilities are intermingled, each utility may continue 
to serve its existing customers. The commission shall 
apportion the service area to enable each utility to 
recoup its investment in the facilities and to make
the best economic utilization of the existing facilities 
with the fewest and least expensive extensions of facil­
ities.

(4) Where the facilities of one utility are sub­
stantially surrounded by the facilities of the other 
utility, the surrounded utilitv may continue to serve 
the existing customers within the enclave and such other 
customers in the proximity of the existing facilities as 
may enable the utility to recoup its investment and to make 
the best economic use of the existing facilities with the 
fewest and least expensive extension of facilities in the 
enclave.

(5) In contiguous areas where there are no existing 
facilities and no present demand, but a significant demand 
for services in the near future is likely, the commission, 
all other matters being equal, shall include the service 
area within the service area of the utility nearest the 
area to be served if the utility is readv, willing and 
able to furnish an adequate service at reasonable rates
to the area and such service is economically feasible.

(6) In areas where there are no existing facil­
ities and no present demand and a significant demand 
for electric utility services in the near future is 
unlikely to arise, the commission, particularly when an 
area exceeds five acres, shall not include the area within 
any service area until a reasonable demand or need for 
the service exists.
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(7) In delineatinq any service area within a 

municipality, tfcu commission shall give a preference to the 
municipally owneu and operated utility if the municipality 
is ready, willing and able to serve the service area in 
conflict, a-d the extension of the municinal utility facil­
ities into the area would be economicallv feasible. In
cipally owned and operated utitity shall be given the same 
and equal consideration as any other public utility.

(8) Where a customer may be served by the existing 
facilities of more than one utility, the commission shall 
consider the customer's preference.

(9) The public utilities may, with the approval of the 
commission, assign, exchange, or otherwise transfer in writing 
to each other customers, facilities or service areas.

(10) "service area" as used in this section, includes 
any territory in which the utility is furnishing service to 
the public, or any territory which a utility claims is an 
extension of the territory in which the utility is presently 
providing service."
Comment* This section would provide the commission with 

reasonable guidelines to delineate areas and to protect municinal 
utilities from unfortuxtous commission action based on the sole fact 
that cooperatives have received prior certificates from the commission. 
The section would perrit the commission to apnortion the service area 
with the least possible additions of new facilit .es and to avoid the 
taking of property without due process payment of lust compensation.

The section illustrates the fact that the commission just cannot 
order a utility to abandon facilities and customers at the whim of 
the commission. If the legislature intends to "clean up" service 
areas, the legislature must provide other legislation which will 
contain provisions for the payment of lust compensation for the 
facilities and business lost. Because any such matter will be 
appealed to the courts, jurisdiction in the courts in the first 
instance will save the affected utilities and the state thousands 
of dollars and time in having only one procedure. Besides, the 
commission has no expertise in such matters.

Anv legislative action does not establish standards and the 
vested rights of cities is totally unacceptable to cities which 
recognize the announced prejudice of the commission to protect its 
regulated utilities.

The Citv of Anchorage is working on a bill which it intends 
to propose to the legislature to resolve the conflict problem 
as to duplicating and intermingled facilities, based on legislation 
from other jurisdictions having the same problem. The City legis­
lation would not involve commission action.

delineating service areas outside municipalities, a muni-
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18. AS 42.05.7.21(a). Amend the first sentence to read:

’’Except as otherwise provided in this section, no 
public utility may discontinue or abandon a service 
for which a certificate has been issued bv the commission 
unless upon the application of the public utility and 
if after notice and opportunity for hearing the com­
mission finds that discontinuance or abandonment tWILL 
NOT MATERIALLY HARM THE PUBLIC INTEREST)is not required by

v public convenience and necessity. 
------------------------------------

Comment: The same test set forth in (b) for resumption
should be required for discontinuance. A discontinuance of service 
may be justified on the grounds of economic feasibility, lack of 
facilities, etc., even though the public interest might be 
"materially harmed".

19. AS 42.05.231. Delete in line 22, page 9 the language

"includes but is not limited to" and lines 28-29 
stating: [FAILURE TO COMPLY WITH THE PPOVISIONS OF THIS 
CHAPTER OR THE RULES, REGULATIONS OR ORDEPS OF THE 
COMMISSION]"

Comment: No utility should be placed in the position of having
to guess what might be good cause for the loss of its certificate to 
operate, where the "not limited to" language grants the commission 
unlimited grounds. If the commission may revoke a certificate, the



standards for revocation should be specifically set forth. Blanket «|| 
provisions such as this have been stricken as being unconstitutional.[{

The fourth ground is extremely and unreasonably punitive.
In tt e first place, no allowance is made for a lawful failure to
comply with a commission order, etc. In the second' place, there
are ample grounds for enforcement of a commission order both civilly *
and criminally. The purpose of the public service commission is
to "regulate" a utility and not to have the power of life or death
over that utility. The commission did not create or finance the
utility, nor should it have the unrestrained authority to revoke a
certificate upon the sllerhtest pretext that an insignificant regulation
of the commission has been violated. In view of the prior section,
which does not require "reasonable" rules or regulations, this
provision is extremely onerous. The ability of the commission to
revoke a certificate upon the slighest pretext can lead to great
abuses of power because a utility must live in fear of punitive
action in a variety of unknown ways, including specially designed
orders and regulations to be Punitive.

SERVICES AND FACILITIES - JOINT USE
20. AS 42.05.251(a). Amend the first sentence to read: . J

"Each public utility shall furnish and maintain 
reasonably adequate [EFFICIENT, SAFE AND REASONABLE) 
service and facilities.

Comment: The amendment would change the statute back to the
existinq language. The added words seem to be innocuous enough, 
but they do underly a basic concept of more commission control and 
authority.

For example, what are "safe" services and facilities? By 
the addition of this little word, the legislature makes the public 
service commission the guardian and inspector for the state of the 
safety of every utility and utility plant in this state. It is 
submitted that there are other local and state laws and methods 
of enforcement of this provision which could permit the revocation 
of a certificate for what the commission thinks is a minor safety 
violation. If a safety problem exists the commission can refer the 
matter to the proper authority.

The commission is further given the power to inquire into 
management prerogatives and utilitv financing to an unreasonable 
extent. In the first place the word "adequate" genera]ly includes 
efficiency. In the second place, the word "efficient" .a not

3



qualified by the word "reasonably" and this qualification is 
important. There is little doubt in this state that many utilities 
exist which do not have efficient service and facilities if only 
because of the economic feasibility to provide them. The word 
"reasonably" implies that a utility cannot do what it doe^ not 
have the resources to do. Again the commission has arbitrary 
authority to dictate to a utility how the utility shall conduct 
its business, even though adequate facilities are provided.

21, AS 42.05.251(c). Delete on lines 16-17 the
language t

"including the crossing of facilities".
Add the following sentence:

"In so doing, the commission shall conform to the 
standard practices of" the Industry'."1*

Comment* It is not clear what the phrase "the crossing of 
facilities" means, a term more appropriate to Luther Burbank. The 
phrase could mean that the state and municipalities would no longer 
have any authority to control over roads and rights-of-way, a 
not too unlikely a possibility, in view of prior public service 
commission attempts to destroy the operations of the city electric 
utility by having the state highway department deny permits. The 
commission apparently acknowledges that it cannot handle today's 
business let alone handle all right-of-way permits.

The addition of the sentence would require the commission, 
as much as possible, to adhere to the standards of the industry.
A utility and its management necessarily is bound bv certain 
national standards in its practices and equinment, and a nascent 
public service commission hardly has the wisdom to change these 
standards. The utilities should have some objective standard 
by which they are protected aoainst arbitrary and unreasonable 
commission action.

22. AS 42.05.251(d). Amend to read as follows:
"Whenever the commission, upon its own motion or 
upon complaint, after providing reasonable notice 
and opportunity for hearing finds that the service 
or facilities of a public utility are unreasonable, 
(UNSAFE) inadequate, (INSUFFICIENT), or unreasonably 
discriminatory, or otherwise in violation of this 
chapter, the commission shall determine and prescribe 
by regulation or order the reasonable 1,1 and (SAFE) 
adequate (SUFFICIENT) service or facilities to be



observed, furnxshed, enforced or emoloyer [INCLUDING 
ALL SUCH REPAIRS, CHANGES, ALTERATIONS, EXTENSIONS, 
SUBSTITUTIONS OR IMPROVEMENTS IN FACILITIES] as shall 
be reasonably necessary and proper for the [SAFETY] 
accommodation [,] and convenience of the public and 
shall fix the same by its order or regulation."

Comment: Changes are to clean up and delete unnecessary
lanquaqe in view of the prior comments concerning safety and in 
that adequate certainly includes sufficient service. The "including" 
language is not necessary in viev; of the prior comprehensive language*

23. AS 42.05.271(a). Amend the first section to
read:

"A public utility having sewers, conduits, utilidors, 
poles, pole lines, pipes, pipelines, mains or other 
distribution or transmission facilities shall, for 
reasonable compensation, permit another utility to 
use them when nublie convenience and necessity re­
quires such use and the use will not then or in the 
planned forseeable future result in substantia1"injury 
io the owner, or i n  substantial detriment to the service 
to the customers of the owner.

Comment: The planned upgrading or change in facilities may
create, not now but a future situation which would cause substantial 
injury.

24. AS 42.05.271(b). Amend by inserting in line
8, p»ge 12, after "public utility" the words: ,

"subject to regulation by the commission". '
Comment: No interconnection should be required by a regulated

to a nonregulated utility. At present telephone toll facilities are 
owned and operated by the federal government. The federal government 
has always used it leverage of not being subject to regulation in 
enforcing its will upon all telephone utilities in this state. No 
utility in this state should be required to connect merely because 
ACS expects the Alaska consumers to subsidize its entire operations 
bv unfair toll separation settlements or other actions.

25. AS 42.05.301. Add a new subsection (b) to
read:

"(b) In providing for testing, standards and 
measurements of meters or appliances, the commission 
shall conform to the standard practices of the industry.

Comment: Again industry standards should be followed by the
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commission, as the commission undoubtedly should adopt such standards 
when required.

26. AS 42.05.311. Add a new sentence after the 1
first sentence to reads v

"In so doinq, the commission shall conform to the 
standard practices of the industry."

Comments Aqain the commission would be required to do what 
it probably would do in any event.

RATES AND RATE SCHEDULES
27. AS 42.05.321(c) Amend to reads
"The commission may reject for filing all or part of a 
tariff which does not comply with"tKe reasonable Torm or
¥1 ling regulations of the comission. commission mav
reject upon moLlce and* Rearing all or part of a tariff 
which is hbt consistent wit-V’this chapter or the reason­
able regulations of the commission. A tariff or pro- 
vision so rejected is void."

Comments The commission should be able to reject a tariff 
which does not meet the minor, ministerial form and filing requirements 
of a tariff without notice and hearinq. However, the commission should 
not arbitrarily be permitted to reject a tariff without a notice and 
hearing, and a public utility should be protected from arbitrary
action, in having its vital rates deni< d without reason and hearing.

28. AS 42.05.321(d). Add a new subsection to read:
"Special arrangement contracts affecting rates and 
charges shall likewise be filed with the commission."

Comments A utility at times, because of unusual or special 
circumstances not precisely covered by tariff, will enter into an 
agreement to furnish a utility service. Such agreements are usually
made with a larqe user of electric power for example, because of the
load and other factors not commonly present. Wholesale contractors 
for power are another source of agreement. The act should be made 
clear that these agreements are permissible under special circumstances.

29. AS 42.05.321(e). Add a new section to read:
"A municipality is entitled to a fair and reasonable 
rate of return in fixing the rates of municioallv



owned and operated utility^ end a municipality may 
include in the utility revenue requirements a fran­
chise fee and an amount the utility, if investor 
owned, would have paid to the municipality for taxes."

Comment: This section would insure that a municipally owned
and oDerated utility will not be treated differently than an 
investor owned utility as to rates. A municipally owned and operated 
utility is entitled to the same return on its invested capital and 
should meet the same requirements as to franchise fees and taxes as 
would an investor owned utility.

29. AS 42.05.351(b). Delete this section.
Comment: This section apparently serves no good purpose

if the commission does have the jurisdiction over the utility 
furnishing the toll. At present the commission has no jurisdiction 
over ACS and i.t is difficult to determine what this specific section 
intends. On the other hand, it appears that the utility "demanding" 
the charqe is the culprit. Telephone utilities in Alaska operate 
as the collector of ACS tolls in return for which they obtain a 
certain toll settlement charge per call. The local telephone company 
has absolutely no authority over the rates charged by ACS, or over 
any connecting carrier. A local interconnecting company should not 
be responsible for irresponsible toll rates. A telephone toll rate 
is not the sum of various segments of rates, but is related to other 
factors. A ten mile call in Los Angeles is much more expensive than 
a ten mile call in rural Nebraska, because the plant, expenses and 
service necessary Is much more complicated and expensive. However, 
the wisdom of a toll rate should be left to the commission, and 
certainly this provision could be a commission regulation or policy. 
Unless there is some unknown justification for this section, it 
should be omitted.

30. AS 42.05.361(b). Delete this subsection.
Comment: In this section the public service commission

makes no decision but the vital rights of the utilities involved 
are left to "professional consultants" to decide the issue. If 
the commission does nothing except to select an arbitrator, the 
section should say so. But this the courts can do. If the parties 
desire to arbitrate the matter, the parties should provide for their 
own arbitrator and mode of arbitration. The costs of this section 
could be prohibitive. In a telephone toll separation settlement 
controversy, both sides could expend twenty-five or fifty thousand 
dollars apiece to prepare its case, and then have to spend an 
additional twenty-five or fiftv thousand dollars apiece for the 
commission's consultants who must examine both utilities. The 
additional expense is unwarranted, and the consultants are not given 
any kind of standards by which valuable rights are to be tested.



31. AS 42.05.371(a). Amend the first sentence
to read:

"[UNLESS THE COMMISSION OTHERWISE ORDERS NO] Changes 
may be made by a public utility in its rates, classi­
fications, rules, regulations or practices where any 
contract or agreement relatinq to a rate, classifi­
cation, rule, regulation or practice upon [EXCEPT 
AFTER] thirtv days notice to the commission and to 
the public."
Comment: The present statute, and the usual regulatory

practice, is to permit a utilitv to file a rate which will become 
effective within thirty days and which will be the lawful rate unless 
objection to the rate is made within the thirty day period of time. 
Again the commission desires arbitrary powers to tell a utility how 
that utility is to be operated, when it may file a tariff and when a 
tariff becomes effective. A utilitv cannot operate and meet its 
financial commitments under this discretionary provision. Under the 
language perhaps the public utilitv could never change a tariff if 
the commission merelv decides to order otherwise. The utility cannot wai 
months or years while the commission decides what it is goincr to do and 
the rate should become effective without commission interference upon 
suspendon or punitive action.

32. AS 42.05.381(b), (d) Delete these subsections.
Comment: This suspension provision does not exist in the

present statute and a commission suspension of seven months is 
totally unreasonable.

Once a rate is not charged, then the utility is the looser 
forever. Citv bonds and bondholders would be affected if a rate 
could not go into effect for a period of up to eight months (in­
cluding the initial filing period). The suspension provision does 
not even contain a date in which the: commission must act, and 
conceivably the commission could suspend a new tariff change 
which had been in actual operation for several months. Subsection
(d) would give the commission the power to escrow a proposed rate 
increase, a much fairer provision. But the costs of such escrow 
would probably exceed any refund to the average small consumer in 
Alaska. Again no period is given in which the commission may order 
an escrow, and the commission should act within the thirty day 
objection period. (Subsection (e) should also be changed to eliminate 
the suspension language.) With the commission meeting generally only 
once a month and the demonstrated slow decision process of the commis­
sion the commission should first justify to the legislature that it 
has the maturity to exercise a suspension clause before such power 
is granted to the commission,



and not to a court. Let the commission operate and show to the 
legislature that a suspension clause is necessary and will be 
administered properly before the power is given to cripple the 
ability of a utility to earn a timely and reasonable rate of 
return. In other words, if the commission is wrong the utility 
will have lost seven or eight months of its ability to earn a 
fair rate of return and to protect its finances and investment.

33. AS 42.05.391(b). Add a new subsection (b)
to readi

"No order df the commission shall change or affect 
any rates established or to be maintained under 
the covenants of any general obligation or revenue 
bonds of a municipality."

Comment: The contractual rights of bondholders should
not be sublect to possible impairment.

34. AS 42.05.401. Delete this section. The 
puriitive nature of this bill is again demonstrated by this parti­
cular provision which enables the commission, at any time, to 
order reparations for perhaps ten or twenty years. In any event, 
once a tariff has been filed and no objection has been made to the 
tariff then no reparations should be required. If experience and 
facts show an abuse, then perhaps this power could be granted to the 
commission, otherwise, the utilities must have some indication and 
body of law and experience on which to draw to avoid what may be 
unlawful charges subject to reparation. If the commission is doing 
its job, a tariff change would be analyzed and proper proceedings 
instituted before reparations are necessary.

35. AS 42.05.411. Delete this section. 
Comment: See above comments.

ACCOUNTS RECORDS AND REPORTS
36. AS 42.05.431(a). Amend to read:
"Each public utilitv shall use and follow a system 
of public utility accounting prescribed by order of 
the commission [.), except where the public utility 
uses and follows a system of'federal regulatory 
agency, flhe Commission shall ’prescriba whereyer 
possible a generallyrecognizee system" of public 
utility accounting.
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Comment: Most of the large utilities in the state are required

to maintain records by a federal regulatory agency which have dev­
eloped generally accepted forms of utility accounting, ''"he commis­
sion should nop put a utility at the expense of adopting a whole 
new system of accounting merely to suit commission procedures.
Where there is no federal regulation, then the commission should, 
nevertheless, follow recognized systems of public utility accounting 
wherever possible as these systems are generally used by most 
utilities and would enable accurate comparisons with other utilities.

36. AS 42.05i431(b). Amend line 23, page 20, 
b\ inserting "reasonable" before the word "regulation".

Comment: This requirement could cost a utility thousands
of dollars and the utility, even with the inclusion of the word 
"reasonable", would probably have to spend thousands of dollars 
preparing the necessary reports and statistics. The maintaining 
of records is quite expensive, and it is doubtful that smaller 
communities in this state could keep up the required accounts and 
reports except at prohibitive costs. A continuing property record 
requires expert accounting preparation and supervision.

37. AS 42.05.451(a). Insert in line 8, paqe 21,
the words "by reasonable regulation" after the word "determine".
Amend line 13, page 21, by insertinq "allow" for "determine
allowable". If the commission is to establish rates of deprec­
iation, the commission should do so by regulation so that all 
public utilities affected may have an opportunity to be heard and 
to be guided by a proper regulation. The last sentence has been 
changed to require the commission to allow depreciation expense 
rather than to let stand the impr ssion that the commission need 
not so allow.

38. AS 42.05.451(b). Delete this subsection.
Comment: This subsection is vague and evidently serves nc

good purpose. If the section is merely an attempt to establish an 
evidentiary rule, the commission can certainly do this by its 
reasonable regulations governing its proceedings. In any 
forecast "estimates" must be given because no actual depreciation 
and "statements" of depreciation under the section are inexplicable.
If the subsection cannot be understood, the section should be 
stricken.

39. AS 42.05.481. Insert in line 17, page 22,
the words "person authorized by it" for "of its emplovees". Insert 
in line 19, page 22, the words "or their affiliated interests", 
after the words "public utilities". Insert on line 20, page 22, the 
”*>rds "or its employees". -I-neer-t-ln- line 19,- page 22, the words—  

c theli affiliated Interests" after the words "public utilities%  
.nsert on line 20, page 22, the words "or its affiliated interest"
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after the words "public utility".
Commentss The commission should h^ve the authority to 

designate persons, such as its consultant^, other than employees 
to examine records. The Section should mgke clear that affiliated 
interest records may be inspected.

FINANCIAL AND MANAGEMENT REGULATIONS
40. AS 42.05.501. Insert in line 8, page 23, the words:

"or may become impaired by continuation of 
current practices" after the word "impaired".

Comment: The proposed amendment would eliminate the "lock
the barn door after the horse is stolen" situation, because it 
would make clear that practices wiich would impair the capital 
should be immediately stopoed.

41. AS 42,05.511. Delete the second and third sentences 
of the subsection, lines 15-19, page 23.

Comment: Once the utility has somehow managed to receive
a profit, what business is it of the commission to determine how 
that profit is to be distributed? Certainly the by-laws or 
ordinances are supposed to prevail, and the distributees would 
have their lawful recourse in the event that some ordinance or 
by-law was not followed. Just how the commission should interfere 
with corporate business in a matter which has nothing to do with 
the rates and services of the utility is not clear. What evil 
is to be avoided by this section is not explicit, and if there 
is a particular problem, then that problem should be dealt with 
openly. Again, the all powerful, arbitrary commission is promoted.

JUDICIAL REVIEW, PENALTIES AND ENFORCEMENT
42. AS 42.05.531(a). Insert "AS 44.65.510,.520,.540 , .560, 

.570" for AS 44.62.560" in line 26, page 23. See comment No. 10.
43. AS 42.05.531(b). Delete in line 3, page 24, the 

words "and other process".
Comment: The words "and other process" are unknown in effect.

Injunction is a normal remedy by which a commission order is 
enforceable, and whether dire, unoredictible consequence may ensue 
is unknown. If a reasonable explanation can be given as to how the 
court would otherwise act to enforce the order, other than an 
injunction, perhaps that form of relief should be provided.
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44. AS 42.05.541. Reenact new section to read:I V . V •

"A public utility which knowingly and willfuly violates 
any provision of this chapter, or a rule, regu­
lation or requirement, or order adopted under 
this chapter, or a term or condition of a certi­
ficate is guilty of a misdemeanor, and upon 
conviction is punishable for each offense by a fine 
of not more than $500.00."

Comment: This section illustrates the cops and robbers
approach to the entire bill. The commission is the "good guy" 
and all utilities, including everybody that works for a utility, 
or is affiliated with a utility, is a "bad quy" who needs to 
be brought to justice. The vagaries of the proposed criminal 
section would place every employee of a public utility in jeopardy, 
particularly when the intricacies of utility regulation are present.
A simple violation would subject a minor employee to criminal sanction. 
The commission has civil means of enforcement of its orders without 
resort to criminal process which in practice is a last resort in 
any event. The above amended section has been taken from the Motor 
Carrier Act, AS 42.10.410, and appears to be a more reasonable 
provision, passed by a prior legislature.

45. AS 42.05.551, .571, .581(a), .551(a). Delete these 
sections and subsections.

Comment: These provisions are unconscionable. These pro­
visions transform the public service commission into a court of 
law for no good reason. If a utility has not acted properly, the 
utility may be coerced by court action or deterred by criminal 
violation. A third, additional "civil penalty" may be applied to 
anyone who happens to be concerned with the violation and that 
person is subject to a fine without any legal safeguard other than 
to have an "opportunity to be heard" in the commission kangeroo 
court. A penalty may be levied even if a person in ignorance 
or negligently violates, or aids or abets any violation of any of 
the what should be numerous technical provisions, orders, rules 
or regulations of the commission. This concept of a civil penalty 
certainly is foreign to commission regulation, and probably un­
constitutional in making the commission a court. If there is to 
be a civil penalty, the activities of the commission should be 
specifically spelled out in great detail so that a person may know 
in fact and law what he is supposed to do to avoid the commission 
kangeroo court.



OEjNERAL PROVISIONS
46. AS 42.05.611. Amend to read a$ follows?

•*A public utility may exercise the power of 
eminent domain for public usps authorized by law,
.except as to publicly owned property. This section 
does not authorize the use of a declaration of 
taking by any public utility which does not have that 
power un^er another law'.1*
Comment.* A utility should not be permitted to condemn 

state, borough, and city properties and rights-of-way which should 
at all times be responsible to public needs. The other amendment 
makes clear that the declaration of taking is not limited if 
otherwise granted.

47. AS 42.05.621. Add a section as follows*
"Nothing in this chapter shall be interpreted to limit 
the power of a municipality to regulate and control, in 
the manner and to the extent provided by law, a public 
utility not otherwise subject to the express provisions 
of this chapter. Jurisdiction and control of public 
streets and rights-of-way within a municipality shall be 
vested in the municipality."
Comment* The amendment reinstates the present exist­

ing AS 42.05.620 with the addition that control of streets would 
remain with the municipality. In other words, the public service 
commission cannot authorize Anchorage Natural Gas to excavate 
under the city streets without meeting the city requirements. Nor 
can the commission supersede the city's building code, electrical 
safety code, etc. The extent of commission regulations should be 
to establish service areas and to review the rates and service 
provided by a public utility. This bill creates a commission with 
pc ,ers so broad that the commission, even with the best intentions, 
could not even review the paperwork necessary to review its juris­
diction.

48. AS 42.>'5.621 (c). Add a new section to read*
"The commission shall have concurrent jursidiction 
with a municipality as to a franchise held by a 
public utility subject to regulation by the commission. 
Except when the commission acts on its own motion, the 
jurisdiction of the commission shall be to decide appeals 
from the franchise holder or grantor as to a decision 
of the grantor concerning rates or services."



Comment: A franchise holder obtains valuable riahts
from a citv in exchange for a promise to render a service at 
certain rates. It would be manifestly unjust for a utility to 
obtain a franchise from a city, and then to evade its responsi­
bilities under the franchise by obtaining the franchise and then 
turning around to the commission for different rates and service.
The commission could still act in the public interest, but would 
give the franchise grantor the first opportunity to enforce the 
franchise on a locai level. The commission just does not have
the tools to enforce all franchises, and the local entity is the
best means of seeing that the franchise is enforced.

49. AS 42.05.622. Add a new section to read:
"(a) The attorne general may, upon the complaint 
of the commission, or upon the complaint of customers of 
a municipally owned and operated utility residing outside 
the municipality, commence an action in the superior 
court in the judicial district in which the entity is 
located for relief to

(1) Order the municipality to cease and desist
from imposing unreasonable rates or charges upon customei 
residing outside the boundaries of the municipality> or

(2) Order the municipality to cease and desist from 
any unreasonable difference in the standard of service 
provided nonresident customers of the utility.
(b) The consumers and the consumer's complaint shall 
meet all requirements of a complaint as required in §672 
of this cnapter.
(c) The rates, charges or service of a municipality 
for a public utility service furnished bevond the 
corporate boundaries shall not be considered unreasonably 
discriminating solely bv reason of the fact that a diff­
erent rate, charge or standard of service exists for
a similar service within its cornorate limits.

Comment: This section would give consumers outside
municipal boundaries the additional right to address a grievance to the 
attorney general over municipal service outside the boundaries. In 
view of the lack of justified complaints in this a-ea, the commission 
and nttornev general should be able to resolve the matter before the 
courts without costly commission jurisdiction.

50. AS 42.05.631. Amend the first sentence to read:
"At the conclusion of any public hearing held under this 
chanter the commission shall determine the cost and may 
apportion the costs among the parties, including the
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commission, as shall be [IT CONSIDERS] lust."
Comment: The sentence as written is ungrammatical

because the apportionment provision has been left out. The Citv 
of Anchoraqe has iust experienced the arbitrary use of this section 
by the commission. The intent was not to qive the commission 
arbitrary power to unreasonably assess costs, as the commission 
has done, and the obiective standards should be made certain by 
strikinq the words "it consider". This provision is certainly 
unjust in manv ways, because the utility, which may be brought 
into a public hearing by the commission, must pay for its share of 
the costs, even when it is not at fault.

$ 51. AG 42.05.641(b). Amend to read as follows:
"With each application, except one filed under §192 of 
this chapter, filed with the commission pursuant to 
5191 of this chapter, the applicant shall pav the 
commission a fee of$50.00.
52. AS 42.05.651. Add a sentence to read:
"The superior court may permit an examination of 
the information filed unon a showing of good cause 
for the examination."
Comments: Secrecv of information is proper, provided

that the statute does not preclude a legitimate reason or purpose
for the examination. A court should permit the examination if qood
cause is shown.

53. AG 42.05.671. Insert "reasonable" after the word 
"by" on line 29, page 27, and on line 4, paqe 2fl.

54. AS 42.05.673, Add a new section to read:
"(a) A complaint involving the service, rates, 
charqes, rules or regulations of a public utility
3hnll first be made to the utility pursuant to
such reasonable procedures as the utility or muni­
cipality owning and operating the public utility 
mav proscribe, ''’he decision of the utility or 
municipality on the complaint may be appealed to 
the commission.
(b) A complaint involving the rates, charges, rules 
or regulations of the utility may be appealed to the 
commission onlv if the complaint when first made to 
the utility was signed bv not less than 25 directlv 
affected consixmers of the utility, or signed by



”    -   I----

•  > «

-24-

the executive officer OF a municipality when the 
complaint is made by a municipality.
(c) An anpeal to the commission need not be in any 
particular form, but shall be in writing and verified, and 
shall state that the complainant has exhausted his adminis 
trative remedies as provided by the rules of the public 
utility. The commission may prescribe a fee for filing 
complaints. The commission shall proceed, with or without 
notice, to make an investigation of the complaint which
it considers necessarv or convenient. No order affectina 
a rate, toll, charge, schedule, regulation, practice or 
act complained of may be entered by the commission without 
giving the public utilitv a public hearing.
(d) The public utilitv may file a complaint as to any 
matter affecting its own rates or service with the same 
effect as a consumer or user.
(e) The commission shall not have anv jurisdiction over 
disputed claims for debt between the utility and a cust­
omer, or any other billing or collection of a utility 
rate, charge or tariff.
Comment* The protagonists of commission regulation 

have insisted that no person outside a city has a forum, but they 
would have such a forum before the commission. Strangely, S.B. 128 
does not provide for any complaints by consumers. Throughout the 
bill there are numerous references to the commission acting "upon 
a complaint", but nothing is stated as to how these complaints are 
to be made. It appears that the commission could act upon an 
anonymous complaint over the telephone bv a person not even a 
consumer of a util ty. Nothing is more fair than to reguire a 
person having a complaint to first exhaust his complaint with the 
utility involved, rather than to engulf the commission with hundreds 
of disputes. The commission is also entitled to some protection 
from unwarranted complaints. Complaints as to service should be 
appealable on an individual basis, but complaints involving rates, 
charges and other matters of a general application should be sub­
stantial enough before commission intervention is necessary. An 
individual has recourse before the utility, utility board or 
d t v  council.

54. AS 42.05.691(b) - (d). Delete the subsections, 
and add new subsection to read*

" (b) The provisions of this chapter do not apply 
to municipally owned and operated public utilities."



Comment: This act should not apply to municinally
owned and operated utilities within or outside the corporate 
boundaries. A discussion of this amendment is too lengthy to 
include in this commentary. The intent >f the Alaska Constitution 
is that municipalities should have local authority to the fullest 
extent possible and that "home rule" means home rule without 
state interference.

55. Section 5. Delete "certificate" on line 20, 
page 30. Add new section to read:

"The existinq rates, charges, tariffs, rules and 
regulations, service and service area of a municipally 
owned utility shall continue and remain in full force 
and effect unless otherwise ordered by the commission 
under the provisions of this Act."
Comment: The deletion is necessarv because all

certificates are not grandfather certificates. The amended sentence 
is necessarv to protect the cities' rights pending commission action. 
If a city's application takes two or three years to process through 
the courts, the cit” should be permitted to operate without a 
certificate under its existing policies.

KLWiLCM

T<arl L. Walter, Jr.,
C’itv Attoroev,
City of Anchorage, Alaska



TRANSMITTAL MEMORANDUM 
March 4, 1969

By: Don Hall
Executive Director
Alaska Public Service Commission

Re: SB 128 Comments and Suggestions

Major Policy Decisions

In transmitting my comments on SB 128 I think it is important 
to inform everyone who is interested in the Bill that the Alaska 
Public Service Commission did not submit any legislative proposal 
to extend its jurisdiction in any manner whatsoever. Specifically 
it did not recommend that gas and oil pipelines or municipally 
owned and operated utilities be regulated. This does not indicate 
that the Commission is either for or against the idea. The 
Commission's reason for taking a neutral position on this important 
subject is first, because it feels such legislation should properly 
emanate from other sources and second, because it believe any 
attempt to suggest legislation in this area would be misinterpreted 
as a self-serving bureaucratic effort motivated solely by a desire 
to arrogate additional powers to the Commission.
Chairman Clouse and Commissioners Lounsbury and Zerbetz and I were 
given an opportunity to review early drafts of the Administration's 
proposed legislation affecting the APSC. We made numerous 
suggestions which, for the most part, arc embodied in SB 128. I 
have not commented on the wisdom or need for regulating municipal 
utilities or pipelines because the Commission feels, as I previously 
indicated, that this is a matter requiring, major policy decisions 
which already have been decided by the Administration and rightfully 
should be resolved by the legislative process.

I have been informed that the Commission's original budget proposal, 
seeking an appropriation of &3*17.800. was to be submitted at thu time 
SB 128 was introduced. This budget was designed mainly to enable 
the Commission to meet the greatest regulatory challenge in its 
history--that of preparing, in advance, to regulate the purchaser 
of the Alaska Communication System. Incidentally (although it has 
nothing to do with SB 128) the ACS Sale bids were opened March 1,
1969 and it is my understanding that I will be designated to 
represent Governor Millev', and the State of Alaska, in the evaluation 
of the bids at Scott Air Force Base in Illinois. Arrangements have 
been made for financial and engineering consultants, specializing

Funding



in communications, to assist me. This work will begin March 10, 1969 
if present plans can be effectuated.
The Commission's original budget, submitted September 30, 1968 is 
based upon recommendations of professional consultants engaged to 
advise the Commission on how it should be organized and staffed.
It contains the following statement of significance to the enactment 
of SB 128:

"if history repeats itself, legislation will again be 
introduced to place municipally-owned and operated public 
utilities under the Commission's regulatory jurisdiction.
In the event this should occur this budget, which is 

* based primarily on regulating the ACS purchaser, will 
also be adequate to regulate the municipals unless new 
laws are enacted requiring expensive new regulatory 
programs.11

Because our original budget did not provide funding for the regu­
lation of gas and oil pioeline companies I have since informed 
Commissioner Sharrock of the Commerce Department that the Com­
mission will need an additional $8,500 for this purpose in the 
event SB 128 becomes law.
It was not possible, under established budgetary procedures, to 
budget presently established positions at pay ranges equal to 
those recommended by our consultants. Our vacant position of 
Utilities Engineer, for example, was budgeted at pay range 20 
because we are not permitted to budget it at pay range 23 which our 
consultants feel is necessary to attract qualified applicants.
Since June 3 0, 1968, we have advertised this position in national 
trade magazines and in local newspapers, but ib is still vacant--which 
indicates the consultants are right. As I understand it, however, 
their recommendations cannot be implemented unless the Personnel 
Department agrees with them.
What I have done, at Commissioner Sharrock's request, is the only 
thing I could do under the circumstances; namely, submit P-402 
forms of the Personnel Department in respect to the six new positions 
included in our original budget and to up-grade existing positions 
to the pay ranges recommended by our consultants. In addition, I 
have submitted detailed figures to Commissioner Sharrock showing 
the budget increases that will be required for these purposes and 
to provide $20,000 for the purpose of Initially paying hearing 
officer costs that may be incurred under' sec. 42.05.631 of SB 128, 
and AS Jj2.05.6l0 of the present law. These figures show that our 
original budget will have to increased to $409,700 (or $6l,900) to 
cover the aforementioned costs.
If all of our budget proposals are approved the Commission will 
wind up with sixteen authorized positions instead of the ten 
positions it has. It should be apparent, however, that the new 
positions will remain vacant if the salaries are not adequate. This 
undoubtedly explains why we still have three vacant positions, and 
only seven people actually on the job--which makes our staff smaller 
than any of the other 58 Commissions except the .Virgin Islands.
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If SB l3l, SB 214 and SB 215 are enacted significant additional 
funding will be required, bus since I have not yet seen the last 
two measures I am unable, at this time, to do anything except direct 
attentic a to the fact that they present an additional funding problem 
which ca mot be ignored if they are enacted.

Commission's Minimum Requirements
Experience has demonstrated the fact that the present law under which 
the Commission operates is deficient in a number of respects. The 
correction of these deficiencies was the main thrust of the proposed 
legislatioi which the Commission submitted to Mr. Walter L. Kubley,

Mo-t of these proposals 
sections of SB 128:

blanket endorsement of the 
sections listed. To the extent that comments have been made, they 
should, of course, be considered. In addition to the specific 
comments relating to the above-listed sections, I feel it is also 
important that the comments regarding omissions be given consideration. 
These include my first two comments relating to the title of the Act 
as well as the two matters discussed under the heading of "Specific 
Omissions" plus the additional definitions set forth in my comments 
designated as sections .68l(6 )(F), .681(7), .681(8), and .681(9).

SB 128 and SB 54 Compared
I find that SB 54 contains 31 sections that are substantially the 
same as those in SB 128. These comparable sections are shown in 
the following tabulation:

the Governor’s 'Legislative Assistant, 
are embodied in the following thirteen

Section 42.05 
------ .12'

.371 •

.381 

.391 

.431 

.521 

.6 2 1(b)
■ .641

.681(2)(B)
The foregoing should not be taken as a



SB 128
Section* Section Heading Used in SB 128

Comparable Section 
in SB 54*_____

.13 1 Annual Report • 135

.141 General Powers and Duties of the 
Commission

.125

.181 Hearing Officers and Agents .095

.191 Certificates Required .235

.201 Application .245

.211 Conditions of Issuance .255

.231 •Modification, Suspension or Revocation of .235
Certificates

.251 Standards of Service and Facilities .345

.271 Joint Use and Interconnection of Facilities .355

.281 Failure to Agree upon Joint Use or Inter­ .365
connection

.385.291 Standaxds for Measurement
-.301 Testing of Meter Standards .395
.321 Tariffs; Filing and Inspection .305
.331 Adherence to Tariffs .295
.341 Rates to be Just and Reasonable .275
.351 Discrimination in Rates .285
.371 Tariff Changes .315
.381 Suspension of Tariff Filing or Contract .325
.391 Power of Commission to Fix rates .335
.461 Subsidiary Business Accounts - 435 (
.481 Inspection of Books and Records by . 175 (

Commission
.465.501 Impaired Capital

.511 Distribution of Surplus, Profits and .475
Operating Margins

.505.521 Effect of Rules, Regulations and Orders
.531 Review and Enforcement .515
.541 Violation a Misdemeanor .525
.601 Joinder of Actions .535
.611 Eminent Domain .565
.6 2 1(b) Regulation by Municipality .575
.641 Regulatory Fees .555
*Sec. 42.05 ommitted preceding sub-sections shown.

Conclusion
Although there will undoubtedly be heated arguments regarding 
extending the Commission’s jurisdiction to industries and operations 
that are now exempt from regulation, the Commission is hopeful 
the Legislature will not allow such controversies to overshadow, 
and perhaps ecliose, the genuine need for constructive legislation 
which is desperately needed to enable the State of Alaska to 
effectively regulate the purchaser of the Alaska Communication 
System. Our Annual Report and our original budget both emphasize 
this as its primary goal.



The purchaser of the ACS will be selected before the end of the 
fiscal year and the final transfer of the facilities is now 
scheduled to occur on July 1, 1970. Public Law 90-135 requires 
that the purchaser obtain a certificate of public convenience and 
necessity from the APSC prior to the date of transfer. Consequently, 
it is imperative that laws be enacted during this session of the 
legislature which will enable the Commission to certificate and effectively 
regulate the purchaser. The sections of SB 128 which will enable 
.the Commission to do the job properly have been set forth under 
the heading of "Commission's Minimum Requirements." Most of these 
sections are comparable to sections in SB 54. It would be a 
travesty of justice to deny the Commission this non-eontroversial 
legislation because of arguments that may develop over provisions 
that are controversial.
The eyes of the Nation are on Alaska right now, because of its 
involvement in the sale of the ACS. We simply cannot afford to 
fall on our face in meeting the challenge of regulating the 
purchaser. Yet I am confident this is exactly what will happen 
if the Commission is not given the laws and financial resources 
it must have to perform its regulatory functions in a manner that 
will reflect credit on the State of Alaska.

March 4, 1969
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COMMENTS OF DON HALL, EXECUTIVE DIRECTOR OF 
ALASKA PUBLIC SERVICE COMMISSION, ON SB 128

Sub-section 
'• of 
SB 128

Title

.010

.020(a)

.0 20(b)

.0 9 1(b)

.I'll (3)

Almost every other state in the nation has the name 
as part of the name of its commission (i.e. New York

of the state 
Public

Service Commission, California Public Utilities Commission, 
Washington Utilities and Transportation Commission). Therefore, 
I strongly urge we officially designate our Commission as the 
Alaska Public Service Commission.
Not in 
Alaska

SB 128, but should be so that name can be changed to 
Public Service Commission.

Line 1 3 : Insert "Alaska" after "The" and before "Public".
Line 16 : Suggested revision: One of the three members shall
be appointed by the Governor to serve as chairman of the 
Commission during the term of the appointing governor. This 
is substantially like the wording of the comparable law in 
Washington State (see RCW 80.01.010). Reason: This will
enable each new governor to designate the chairman of the 
Commission during his term of office and prevent an outgoing 
governor from saddling the new one with his appointee.
Governors like to name the heads of the various agencies of 
government. Also SB 1.28 provides $300 additional compensation 
for the Chairman. :

P. 3, Line 1: Don't understand meaning of word "civil". The
term should be clarified if its meaning is not common knowledge.
If the state can afford to pay 5 Commissioners $6000 a year 
(as provided in SB 5*1) it should certainly be able to afford 
$6000 for three Commissioners plus $300 more for the Chairman. 
Consultants engaged by the Commission recommended a salary 
range of $13000 x o  $6000.

The way this section now reads, the Commission would have the 
power to alter and amend "fair and reasonable rates" etc. If 
a rate is already fair and reasonable there would be no need to 
alter or amend it. I suggest the following revision.

(3)
rules

moke and fix just, fair and reasonable rates, classificati 
, regulations, practices, services and facilities;

on

(*1) alter and amend l.-n— fa-y-t, unfair and unreasonable rates, 
classifications, rules, regulations, practices, services and 
facilities.
Re-number secs, (*l), (cj) and (6) to (5), (6 ) and (7).
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•151(b)

.1 8 1(b)

Line 21: Add following sentence;
The commission shall apply analogous rules of the superior 
court in regulating the appearance before it of attorneys 
not admitted to practice in this state.
Reason: This proposal stems from the attached communication
from Mr. Stanley Howitt, Executive Director of the Alaska 
Bar Association. In all the states I have knowledge of the 
state public service commission includes in its rules-of 
practice and procedure a section titled "Appearance and 
Practice Before the Commission" which states who may appear 
before it in a representative capacity. I know of no other 
state which prohibits attorneys in other states from appearing 
before it. However, it is not uncommon for them to require 
that out-of-state attorneys be qualified and entitled to practice 
before the highest court of record of their own state.
The APSC is a quasi-judicial agency and should, therefore, 
be accorded the same right of waiver that a superior court 
has when it is performing its Judicial functions.
The Commission engaged the services of a hearing officer in 
the so-called "Cook Inlet Telephone Case" (Cause ho. U-66-24 
et al.) who had the case 679 days during which time there were 
8~days of hearings, 12 briefs with an aggregate total of 239 
pages, and a hearing transcript of 1312 pages. From the 
time the first application was Tiled until the Commission 
entered its final order, the total elapsed time was 969 days.
Much of the delay and resulting expense to the parties was 
due to the fact that several of them were represented by 
attorneys who had little or no experience. The hearing officer's 
bill for his services was $13,310.50 so the State (specifically 
the Secretary of State) certainly shared in the cost. Were 
it not for the fact that some of the'attorneys were knowlcdgablc 
in the field of public utility law, the case would have been 
even more exnensivc to all concerned.
I can sympathize with the desire of Alaska attorneys to get all 
the business they can but I can also see why the law gives our 
superior courts the right to allow out-of-state attorneys to 
represent those who appear before it. Whatever the reasons 
may be that superior courts havê  this privilege, by law, it 
should apply v/ith equal force to* the APSC.
Does the term "special agent" include the 
of an accountant or engineer to make a spe 
of a company such os the Anchorage Natural 
Alaska Pipeline Company or engaging the sc 
to prepare rules of practice and procedure 
be possible to appoint them without a cont 
service which is the way that hearing off! 
These questions should be clarified in the 
doubts--hopefully in a way that simplifies

contractual hiring 
cial investigation 
Gas Company and' the 
rvices of on attorney 
' If so, would it 
ract for personal 
cers arc now appointed': 
law if there are any 
, rather than complicates
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the procedure that has heretofore been required to engage the 
ser ces of professional engineers or accountants.

.1 9 1(c) The w ds "appropriate action" leave much to be desired. I
suggest the addition of a sentence reading somewhat as follows: 
Appropriate action shall include, but not be limited to voluntary 
agreements between competing utilities subject to approval by 
the commission and compulsory arbitration by order of the com­
mission.
It has been my observation that the problem of competition 
between utilities and the resulting duplication of facilities 
is pretty much limited to electric, utilities in the cities of 
Kenai, Fairbanks and Anchorage.

.211 Line 25: After word "may" insert words "or shall".

.221(a) P. 9> Line 3: Strike "unless" and insert "except after".
P. 9> Line 4: Strike first word "the"; change of" to "by";
and strike word "if".

.221(b) P. 9, Line 1.5 : After "resumed", insert these words "and the
resumption is found to be economically feasible".

.311 Consumers should never be permitted to use testing equipment
or apparatus. I suggest the following revision of the third 
sentence: Upon payment of a reasonable fee, as provided in a
utility tariff accepted by the commission for filing, a utility 
customer may demand that a scientific testjje conducted as to 
the accuracy of any equipment or apparatus/iby a utility to 
measure the utility services or commodities it furnishes.

.321 P. 15, Line 2: Change "is" to "a. • '. •

.371(a) P. 16, Line 25: Change heading to read as follows:
NEW OH REVISED TARIFFS AND CONTRACTS
Reason: This section deals with contracts as well as tariffs;
so the fact should be indicated in the heading. The section 
shou1d also cover new rates, classifications, rules, regulations 
or practices and new contracts as well as changes in existing 
tariffs or contracts. •.

•371(b) P. 17, Line 9: Change as follows:
New tariff and contract rates, classifications, rules, regu­
lations and practices and revisions thereof shall be filed in 
the manner provided In sec. 3 2 1(a) of this chapter.

371(c) P. 1.7, Line 11: Change as follows:
Upon the filing of a new tariff or contract, or the revision of 
an existing tariff or contract, the commission, upon complaint 
or upon its own motion, without notice, may initiate an investi­
gation of the reasonableness and lawfulness thereof.
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.401 This section was included at the suggestion of the Assistant
Attorney General assigned to the APSC. It is not at all 
unusual in comparable laws of other states but the need for 
it is more common in the regulation of transportation companies. 
Washington State has one like it (RCVJ 80.04.020) which has been 
on the books since 1937- I was with that Commission from 
7/10/34 to 9/3 0 /6 7 but cannot recollect that it was ever 
implemented in respect to a public utility. Several people 
have already expressed concern about this section. Actually,
I doubt that they have good cause to worry about it, but they 
certainly cannot be blamed for worrying. Consequently, if 
it should become a major issue I would suggest that it be 
deleted or amended to make it apply only when a utility 
charges more than the rates in its effective tariff. After 
all if a utility charges the rates in its tariff, (as required 
by Sec. 4 2.0 5.3 3i of SB 1.28) it should not be required to 
make reparations except to the extent it deviates from its 
tariff.

.481 P. 22, Line 17: After "employees" insert agents or consultants.
Reason: Section 4 2.0 5.3 6 1(b) provides for the employment of
consultants and section 42.05.l8l provides for the appointment of 
agents; so the fact should not be ignored is this section.

.491(a) P. 22: Revise as follows:
The'commission may investigate the management of a public 
utility including but not limited to salaries fixed by the 
recipient and salaries established in the absence of arms - 
length bargaining and payments to affiliated interests for
services rendered or for the purchase, sale, lease, rental or
exchange of any property, right, or thing, or loans to or from 
affiliated interest, and any practice .-which may adversely 
affect the cost or quality of the services or commodities 
furnished by the utility.

.491(b) Revise as follov/s:
When any unreasonable managerial practice, payment, or loon 
is found to exist, the commission may, after providing reasonable 
notice and an opportunity for hearing, order the public utility 
to take such corrective action as the commission may require. 
Reason: Two of the biggest loopholes in utility regulation
relate to self-serving decisions by the management of the 
utility or by their corporate affiliates. 1 These decisions 
sometimes include placing holding company officers on the 

. payroll of a utility at high salaries when the services they 
perform for such salaries are minimal. Closely held corporations, 
as well as partnerships and individual proprietorships often 
succumb to the temptation of fixing their own salaries at un­
reasonably high levcls--thus enabling them to virtually control 
their own rate of return. Holding companies that control local 
operating companies sometimes charge the local utility an 
excessive amount for services rendered, for interest on loans, 
or for the sale, lease or exchange of any property, right or 
,thing. I know, because I adminirtcrcd the affiliated interest 
'law of the Washington Ilt.ilj-n.hfl.Transportation CommSssion 
for 17 years-- and the above proposed revision contains some of the 
suggested language I have'used (see RCW 8 0.08.12).



P. 26, Line 20: Strike words "Investigation and" from heading.
Reason: the word "investigation" does not appear in this section
so it should be omitted in the heading or else the section should 
be re-worded so as to clearly include investigations.
This section is the same as AS 42.05.6l0 of the present law. I 
serxously question the advisability of including it in SB 128 
unless it is revised to require a hearing on the costs prior to 
entering an order and more realistic and precise criteria are 
specified for determining the amount assessed the various 
parties. I say this because I believe it is almost impossible 
to successfully apply any degree of mathematical precision to 
the criteria the Commission is now required to consider in 
assessing hearing costs; namely:

ability to pay 
evidence of good faith 
other relevant factors 
mitigating circumstances

Moreover, there is a need to specify exactly what costs the 
Commission may include as hearing costs. Does it include the 
traveling expenses of the Commission and its staff? Does it 
include the costs of any investigation prior to the hearing?
Is it limited to the hearing officer's fees and expenses plus 
time charges of reporters? Then there ir the question of who 
should apy the costs initially--the Secretary of State (who 
has.been paying them) or the Commission. In the Cook Inlet 
case the hearing officer's fee was over $13,0 0 0 and the 
Secretary was not funded to pay the bill. I think he had to 
get it from the Governor's emergency fund. No matter which 
agency pays the hearing costs initially, it should be funded 
for it and the law should designate the agency. Judging from 
past experience, it is estimated that $20,000 will be required 
to pay hearing officer costs most of which, hopefully, can be 
recovered. It should be emphasized, however, that the Com­
mission's current budget request does NOT include this $20,000.

P. 26, Line 22: .631 is same as AS 42.05.6l0 except for
omission of words "of the hearing and shall by order apportion" 
after the word "costs"

For all practical purposes, this section could wel1 be limited 
to apportioning the fees and expenses of hearing officers. The 
parties now pay for their own copy of hearing transcripts and 
the Commission gets one free if any other party orders one. The 
hourly rate paid for court reporters is not so great that the 
Commission could not oay it--and, next to the hearing officer's 
fee, this is the nex .argest expense of a hearing.



There is a possibility that the State might eventually decide 
it would be cheaper to hire its own full-time hearing officer.

P. 27, Line 7: Insert word "intrastate" between "from" and
"operations".

Under the provisions of SL 123 the Alaska Pipeline Company will 
become subject to regulation. For this reason, I suggest that 
consideration be given to whether or not it would be fair to 
collect a regulatory fee from the Pipeline Company on the basic of 
its sales tc Anchorage Natural Gas Corporation and then require 
ANG to pay a regulatory fee on its gross revenues. This would 
result in a double regulatory fee on the same gas--which would then 
be passed on to AMG's customers. Under these circumstances I 
think it would be wise to add a sentence reading substantially 
as follows:

'‘Gross operating revenues from intrastate sales to a utility for 
resale to its customers shall be excluded from gross operating 
revenues for the purpose of this section."

paying a regulatory fee 
Such 0 provision would relieve the Pipeline Company from/gross 
revenues represented by sales to ANG but would require a fee on 
revenues from sales to the military bases arid other customers.

P. 28, Line 15: Strike "tnicrowavo". Microwave ic not a service.
It is only one means by which’ service can be provided.

P. 28, Lino 1 6: Make it communication services instead of
communications service.

P. 28, Line 20: If the State really wants to regulate LPG
(propane or butane) distribution systems the fact should be 
made clear.
Reason: Petrolano, in Anchorage, apparently Intends to take
the position that propane 1s not a petroleum product. If the 
APSC is given authority to rcguTotc the Alaska Pipeline Company 
it should be noted that funds for that purpose have not been 
included on the Commission's original budget request. Obviously 
any such re.quest would be improper under the present law. If 
the Pipeline Company is brought under regulation there will 
undoubtedly be on immediate demand to investigate it. This 
will probably necessitate the employment of an accounting con­
sultant at an estimated contractual co: t of $8500. In this 
particular case I feel that independent professional con­
sultants should be engaged for any investigation that is 
required ro that the Commission can at least partially insulate 
itself against any accusation of bias.



681(5) There appears to be no question but that this section, when 
read in conjunction with Sec. l \ 2 . 05.68] (2) (D), would extend 
the Commission's regulatory jurisdiction to the /\i*,ska Pipeline 
Company--which, perhaps, may be its primary objective. There 
js a possibility, however, that it may go much much farther 
than was actually intended. For example, there is a relatively 
short natural gas pipeline between the Beluga power plant of 
Chugaoh Electric Association and the gas well that supplies the 
plant. Im rny opinion this transmission line would be furnishing 
natural gas to a "limited portion of the public" and would 
therefore become a public utility. I doubt that any such 
thing was intended.

AS *12.0 5.6*15 of the present law specifically exempts the 
following from regulation by the APSC:
A. A person engaged .in the production or gathering of 
natural gas or petroleum, and the plant, pipeline or system 
used for these purposes.
B. A person engaged in the distribution of natural or 
manufactured gas, or petroleum or petroleum products to  ̂
industrial customers only and not to the public generally () 
arT(T“€hT“ "'pla'ntj pfpe'line, or system used for these purposes.
C. Any plant, pTpeTine, or system used to distribute any 
concentrate or liquid" substance by the owner or operator 
thereof "used solely for trahsportation."
The above provisions were enacted into law in 1968. As a 
result the Commission dismissed a proceeding then in progress 
to determine the regulatory status of.the Kenai Pipeline 
Company. S13 1?8 would, in effect, cancel the 1968 amendment.
I also understand there is a pipeline from the Port Dock in 
Anchorage to the Internation Airport which is used to transport 
jet fuel. This is presumably a pipeline used to furnish 
petroleum or petroleum products to a "limited portion of the 
public" an ’ would therefore be .regulated.
There would undoubtedly be.bthcr .pipelines that would come 
within the definition of the term "public utility as defined
in f>B 12 8.
In keeping with the Commission's position of neutrality in 
respect t" the extension of its regulatory authority, 1 would 
prefer not to express an opinion on thjo matter. However, I 
feel obligated to point to the possible ramficalion of SB 128 
as written an' to suggest that the matter be given careful 
consideration with due regard to the question of whether or 
not there in an actual need to extend the Commission's jurisdiction 
to all of the pipelines which would be made subject to regu­
lation under SB 12 8. If specific exemptions arc disircd the 
bill should bo amended, or additional funding bo provided.
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.681.(6)(F)|( Hew Section to read as follows:
"Any corporation 57̂  or more of whose voting securities are 
owned or held, directly or indirectly, by a public utility or 
by any corporation designated in secs. (A) (B) and (c) of 
this sub-section.
Reason: To make it clear that the subsidiaries of public
utilities are affiliated interests as well as the owners of 
their voting securities. Subsections (A) (B) and (C) define 
up-stream affiliates; (P) would take care, of down-strearn 
affiliates.

.631(7)

. 6 8 1 ( 0 )

"tariff" means 
regulations of 
furnished by a 
and every map, 
document filed 
conditions 
offered to

any or all rates, charges, tolls, 
a utility relating to commodities 
utility to the general public for 
page, adoption notice, instrument 
with the Commission setting forth 

under which utility services or commodities are 
the public together with instruments of concurrence

forth the terms of 
any other utility insofar

rules or 
or services 
compensation 
or other 
the terms and

and all other documents and data setting 
a utility's business relations with
as they affect the general public either directly or indirectly.
"telephone exchange" means an operating unit consisting of 
one or more central offices together with the associated plant 
and switching equipment used in furnishing communication services
within a defined 
or area in which 
of interest.

geographic area 
the subscribers

embracing a 
served have

city, town, village 
a general community

.681.(9 ) "telephone" means the transmission of voice communlcaptions,
or in some cases, data or signals, by means of wire lines or
Hertzian waves, between subscriber stations or central office
stations located within one or more telephone exchanges or 
specified service areas, but excluding transmissions wholly 
within a radiocommunication system which is not interconnected 
with a telephone exchange or long lines system or another 
radiocommunication system.

.6 9 1(a) P. 30, I.ine 3: Place period after vord "utility" and strike
the rest of the line.

Prepared 2/18/6 9



SIGNIFICANT OMISSIONS

No provision for power of Commission to assess the costs of special 
investigations against the utilities investigated. The present lav; 
gives the Commission this power— but only in connection with pro­
ceedings involving the valuation of utility property (see AS *12.05.270). 
There are 57 regulatory commissions, Including the District of 
Columbia and Puerto Rico. Twenty-four (24) of them have this power, 
including California, New York, Michigan, Pennsylvania, Washington, 
Arizona, Wisconsin, Wyoming, etc.
The Washington State law provides as follows:

.80.20.020. Cost of investigation may be assessed against 
company. Whenever the commission in any proceeding upon' its 
own.motion or upon complaint shall deem it necessary in order 
to carry out the duties imposed upon it by lav; to investigate 
the books, accounts, practices and activities of, or make any 
valuation or appraisal of the property of any public service 
company, or to investigate or appraise any phase of its operations, 
or to render any engineering or accounting service to or in 
connection with any public service company, and the cost 
thereof to the commission exceeds in amount the ordinary 
regulatory fees paid by such public service company during 
the preceding calendar year or estimated-- to be paid during 
the current year, whichever is more, such public service 
company shall pay the expenses reasonably attributable and 
allocable to such investigation, valuation, appraisal or 
services. The commission shall ascertain such expenses, and, 
after giving notice and an opportunity to be heard, shall 
render a bill therefor by registered mail to the public 
service company, either at the conclusion of the investigation, 
valuation, appraisal or services, or from time to time during 
its progress.' Within thirty days after a bill has been 
mailed such public service.company shall pay to the commission 
the amount of the bill, and the commission shall transmit 
such payment to the state treasurer who shall credit it to 
the public service revolving fund. The total amount which 
any public service company shall be required to pay under 
the provisions of this section in any calendar year shall not 
exceed one percent of the gross operating revenues derived by 
such public service company from its intrastate operations 
during the lost preceding calendar year. If such company 
did not operate during all of the preceding year the calcu­
lations shall be based upon estimated gross revenues for the 
current year. /I96l c 1.4 S80.20.020. Prior: -1.939 c 203
§2(a); RRS 0 10>l58~6a(a)y



80.20.030 Interest on unpaid assessment--Action to collect. 
Amounts so assessed against any public service company not 
paid within thirty days after mailing of the bill therefor, shall 
draw interest at the rate of six percent per annum from the date 
of mailing of the bill. Upon failure.of the public service 
company to pay the bill, the attorney general shall proceed 
in the name of the state by civil action in the superior court 
for Thurston county against such public service company to 
collect the amount due, together with interest and costs of 
suit. /T961 c 1*1 8 80.20.030. Prior: 1939 c 203 § 2(b);
RRS § 10*158-6a(b)

80.20.0Jl0 Commission's determination of necessity as 
evidence. In such action the commission's determination of 
the necessity of the investigation, valuation, appraisal or 
services shall be conclusive evidence of such necessity, and 
its findings and determination of facts expressed in bills 
rendered pursuant to ROW 80.20.020 through 80.20.060 or in 
any proceedings determinative of such bills shall be prima 
facie evidence of such facts. /T961 c 1*4 § 80.20.0*40.
Prior: 1939 c 203 8 2(c); RRS g 10*l98-6a(c)JL7
80.20.050 Order of commission not subject to review. In 

view of the civil action provided for in RCW 80.20.020 through 
8 0.2 0.0o0 any order made by the commission in determining the 
amount of such bill shall not be reviewable in court, but the 
mere absence of such right of review shall not prejudice the 
rights of defendants in the civil action. /T961 c 1*4 § 80.20.050. 
Prior: 1939 c 203 8 2 (d); RRS § 10*t58-6a(d')^7
80.20.060 Limitation on frequency of investigation. Expenses 

of a complete valuation, rate and service investigation shall 
not be assessed against a public service- company under this 
chapter if such company shall have been subjected to and paid 
the expenses of a complete valuation, rate and service investi­
gation during the preceding five years, unless the properties 
or operations of the company have materially changed or there 
has been a substantial change'in its value for rate making 
purposes or in other circumstances and conditions affecting rates 
and services. /T961 c 1*4 § 80.20,060. Prior 1939 c 203 8 2(e); 
RRS § 10*158-6a(0 )^ 7

Please note the provision for an opportunity to be. heard and the 
5-year limitation on the frequency of a "complete valuation, rate 
and service investigation."

If it should be decided that SB 128 should be amended to include 
authority to assess costs of an investigation against the utilities 
investigated, possibly it could be included as part of sec. *12.0 5.6 3 1.



SB 128, as written, provides for APSC investigations, upon complaint, 
in the following sections: 42.05.221(b), .2 3 1, .2 5 1(c) and (d),
•3 7 1(c), .3 8 1(a), .401.

I am of the opinion some safeguards should be included in SB 128 to 
protect utilities and the Commission from needlessly spending time 
and money to deal with frivolous, unfounded, or harassing complaints. 
Attached, hereto is a Xerox copy of an article in the February 8 . 1969 
issue of Telephony (p. 44) indicating what Colorado proposes to' 
do to solve the problem. I am not sure I agree with Colorado's 
proposed solution to the problem, but the article does indicate 
that, potentially at least, there is a problem. At a recent meeting 
of Alaska City Managers, which I attended, considerable concern 
was expressed about the possibility that the cities, if regulated, 
would be subjected to the expense of defending every single complaint. 
I agree that they should be concerned and that the law should pro­
tect utilities in some manner.

We have a few regulated uLilit.ies that have only one customer: so 
the present Colorado lav; (and one like it in Washington State) 
could not be used as a guide since they allow 25 or more customers 
to file a complaint. It seems to me that the best procedure would 
be to insert in the law somewhere a provision to the effect that 
the Commission may in its rules of practice and procedure establish 
the terms, conditions, and restrictions applicable to the filing 
of complaints. Since the rules themselves could not be adopted 
without giving the public a chance to be heard, the Commission 
presumably could not be arbitrary or unreasonable. Further, if 
experience should demonstrate the need for a subsequent change, it 
could be accomplished without revising the lpw.
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Courts anc! Commissions
west Tennessee member of the 
commission, lie  has been on the 
Tennessee c o m m iss i on  since 
1953, and served as chairm an in 
1957-5S and 19G3-G1.

North Carolina asks Bell for 
improvements under raise

The N orth Carolina State 
Utilities Commission on Jan. 17 
reversed a form er decision and 
ordered Southern Dell Tel &, Tel 
Co. to  file a detailed list of serv­
ice improvements it would insti­
tu te if  a  company request for 
rate  charges were approved and 
jput into effect (T eleph o n y , 
J a n .11).
In an order of Dec. 18, setting 

a public hearing on the compa­
ny’s ra te  request, the commis­
sion stated tha t “ the proceeding 
would not be considered as a 
general case."
In the order of Jan. 17, it said 

“such a conclusion was based, at 
least in part, upon the under­
standing th a t the ta rif f  filing 
was part of Southern Dell’s ser- , 
vice improvement plan, and was 
not offered prim arily for revenue 
purposes.”

Since the Dec. IS order, the 
North Carolina attorney gen­
eral's office and the North Caro- 

. lina Consumer Council have 
raised the question of whether 
the real reason for the ra te  re­
quest is service improvements or 
Increased profits. Both argued, 
contending the m atter should be 
considered a general ra te  case 
and th a t the question whether 
the company’s service has im­
proved or declined in recent 
years also should be a m atter for 
study.
In the Jan. 17 order reversing 

its  form er stand, the N orth Car­
olina commission said, "In  view 
of the questions raised a t the 
prehearing, the commission is 
now of the opinion tha t South-: 
em Bell should specify in a veri­
fied pleading whether the ta riff  
filing in question is pa i t  of a

service improvement plan . . . 
and  if so, should specify in  detail 
the  facts and details of such 
service improvement plan.”

The commission asked th a t the 
lis t of service improvements 
planned be filed by Jan. 2-1 and 
if  details arc not provided by 
th a t date, the company’s request 
would be considered solely on the 
basis of w hether it is reasonable 
as a revenue-generating device, 
and w ithout regard to promised 
improvements.

Southern Bell has proposed a 
50-ccnt increase in service 
charges on private one-party 
lines, a $2 increase in installa­
tion fees and reductions up to 
$3.50 a month in some zone and 
mileage charges.

A company spokesman has 
said the changes would bring in 
about $2 million in additional 
revenue during* the f irs t year, 
and th a t the extra income is 
needed to carry out the compa­
ny’s planned service improve­
ments.

Colorado bill would erase 
right to protest rates

A  bill aimed r . trcam lining 
Colorado’s public utility laws 
would also take away a righ t of 
u tility  customers to protest un­
reasonable rates, it was reported 
Jan . 8.

Colorado law now allows 25 or 
m ore customers to file a com­
p la in t w ith the Colorado Public 
U tilities Commission, and the 
commission is required to con­
sider it. The proposed law, w rit­
ten by an interim  study commit­
tee, would delete tha t provision.

Consumers still would be able 
to complain indirectly about util­
ity  rates, it was explained. But 
in  order to get an investigation 
and hearing, they would first 
have to convince the ir city coun­
cil, county commissioners or the 
s ta te  commission th a t the ir com­
pla in t had merit.

The 78-page bill, printed for

introduction Jan . 8 in the Colo­
rado Senate, is designed gener­
ally to modernize the laws deal­
ing w ith the commission.

I t repeals obsolete wording of 
many sections.

I t  also writes into law the tra ­
dition of having both m ajor po­
litical parties represented on the 
three-man commission.

Elimination of the provision 
for customer complaints was 
recommended to the study com­
mittee by the commission. The 
commission said under the pres­
ent law "a single disgruntled cus­
tomer can very easily obtain not 
only 25, but a considerable num­
ber of signatures, to institute a 
rate proceeding th a t could be 
wholly w ithout m erit.”

Commissioner Howard Bjel- 
land, starting  his second six-year 

• term, said he lias no clear recol­
lection of any commission in­
quiry arising from a consumer 
complaint. He said he fe lt the 
provision ought to be repealed, 
anyway, to avoid a potential 
waste of time and money.

I t  would be "pretty  expensive’’ 
for a public utility (such as the 
Public Service Co. of Colorado 
or Mountain States Tel & Tel 
Co.) to answer an unfounded 
complaint in a public hearing, 
Bjclland said. And in the end, 
the cost of such a hearing would 
be paid by consumers, lie pointed 
out.
, Chief sponsor of the bill, Sen. 

George Jackson (R., Colorado 
Springs) said the committee dis­
cussed the possibility of requir­
ing more than 25 customers to 
sign complaints, but concluded it 
would be belter to repeal the 
whole thing. An alternative to 
repealing the provision would be 
to require a greater num ber of 
signatures on customer petitions, 
Jackson said.

Oklahoma hearings begin on 
unauthorized Bell charges

Hearings began on Jan. 80 be­
fore the Oklahoma Corporation 
Commission on the joint applica­
tions of several business firm s,
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Subject: Unauthorized Practice of Law by Out of-State

' Attorneys before Administrative Agencies __

Gentlemen:
, A number of cases have been reported to the Alaska Bar 
• :.Association concerning the unauthorized practice of law V by out-of-state counsel before administrative agencies 
. such as the Public Service Commission, Alaska Transportation
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Commission, Department of Highways-Contract Claims Board] 
and Air Commerce Commission. •*. • : j.

This memorandum is to advise you that under the present 
lav/, out-of-state attorneys may not appear before admin- ■. 
istrative agencies even if they are associating v/ith ; 
Alaska counsel. Usually however, no attempt has been •[ 
made by the out-of-state attorney to associate. .

The conclusion reached by the Alaska Bar Association on
this matter is based upon the fact-that there is no pro - i
vision whatsoever for appearances of out-pf-state attorneys 
before administrative agencies in law, by court rule, or 
by rule of the Board ofGovernors. Th$ occasional appearance 
of an out-of-state attorney in the courts of the state is 
governed by Rule 81, Rules of Civil Procedure, Out-of-state 
attorneys are -allowed to appear in the state courts on a' 
case by case basis. But such appearances are at the dis­
cretion of the Court, and the Court may deny such appearances
if sucli action is warranted. This rule was promulgated
by the court system itself. There is no similar rule regard­
ing out-of-state attorney appearances before administrative 
agencies and therefore the statutory provisions would apply. 
The provision in point is A.S. 08.08.230 which reads .as 
follows: • • V • . ' v‘• 'V-■

"Section 08.08.230. Unlawful Practice a 
: Misdemeanor. Any person not an active ;

i" \ ' member of the Alaska Bar who engages in ' . ,V.‘.
the private practice of law or represents 

;T h i m s e l f  as entitled to engage, in the pri- 
/ . • V v a t e  practice of law in the state other V

than as permitted by this chapter is guilty
of a misdemeanor and upon conviction is / ' ;

. punishable by a fine of not more than ,v‘.■
$1 ,0 00, or by imprisonment for not more than
one year, or by both." ••

There is no other provision;in the chapter 8 of Title 8
of Alaska Statutes to permit the appearances before admin­
istrative agencies by outside counsel. Appearances before 
administrative agencies have been defined as. the practice 
of law by the Alaska Supreme Court in the case of Application 
of Babcock , 387 P.2d 694 (Alaska 1963) wherein the Court 
stated at" page 697: . %t yV.~'--Vc. J . ' ■ ' : . '

*' • , • • .* * t
*• ’ .* . * .

}' * *•’*..- ’’Y • . '

V  *  *  .



. V  . "One is engaged in the practice of .. .
‘V-lav/ when he, for a valuable consider a- 

>'••• V;• V .tion, engages in the business of advis- •
: ing persons, firms, associations or cor-
. r ' porations’as to their rights under the . .
••’; V l a w ,  or appears in a representative ca- /■
• 7 pacity as an advocate in t!ie~proceecfihgs
.’•i- y pending.or prospective ,~5e~fore any

y  . court, commissioner, referee, board, : . ’ •
"body, committee, or commission consti- 

’ 4 • • • tutecT"By"iaw or authorized to settle' con -
 ̂ y troversies, and there, in such represen- •

7tative capacity, performs any’Tct. or 
'' iy.y v ■ acts f or 'the purpose oTTjfotaihing ~or 

'r;,r defending the' ripitT ^ F  the~ir [sTcT 
'•*̂ clients under the l~awl Otherwise stated, 

one wlTo, in a representative capacity, 
engages in the business of advising :
clients as to their rights under the lav/,

’ or while so engaged, performs any act 
K 7." or. acts cither in court or outside of 

■ court for that purpose, is engaged in. 
the practice of law." (Underlining 

. N . added).. * , •. : . A

and the Court further stated that the practice of law is

•.;! ■! "Not limited to appearing in court, .-.,' 2
v/ i .1' ... or advising and assisting in jthe con- '

duct of litigation, .but embracing the 
i ■ preparation of pieadliigs7“anfl~oYKcr T 

papers incTcI’ehf to actions and spe'c'ial 
. proceedings , ’ colfveya n c T t h e ~ p f  e”pa^-  
ration oT^legal iristruments ot all kinds,

•I'Mv'Vv .?nd the giving oFalTlega 1 a d v T c f  -
• clients;' l>Tafe vT' CTTamberTain, IX/riYash,

- FZIF7 T S T Pac. ~3T7,"7338. It embraces, all
advice to clients and all actions taken •'

. I • for them in matters connected with the
• law. Rhode Island Bar Ass'n v. Lesser, .

68 R.I7 14y~2’(T"A. /d~67~7. "^UhTler Tilling
' added). .

In order to eliminate this area''of unauthorized practice 
of law, you are asked to submit- to the A.laska Bar Associ



the following information for the years 1967-1968-1969 to 
date: . ' . ' . ’ . • j

1. A list of all out-of-state attorneys who ! 
have appeared before your administrative agency at hearings 
or in any other proceeding.

2.'The docket number of the hearing or proceeding.
• . . "  '■ ■■ . . . ' • ' . i •3. Please indicate if the out-of-state attorney 

attempted to associate with Alaska counsel. • . * ■
•. . •’ * . i*

4. Please state the name of the client who was 
represented by the out-of-state attorney. * >;«■

. • ...  ̂ • • \  
We. intend to inform the out-of-state attorneys whose names 
you submit to us of the fact-that they are engaged in the 
unauthorized practice of law in this state. r . -\-
We would appreciate your aid and assistance with regard to 
future hearings and proceedings in which out-of-state 
counsel attempt to represent clients within this state. 
Please serve us with a notice of such appearances so that 
we can raise proper objections. We also request that your 
agency take action to prevent such unauthorized practice
of lav/ from occurring. . .. .: v.

We are aware that this matter has been going on for a
considerable length of time owing to the fact that the. 
Alaska Bar Association has not previously notified your 
•agency and requested your assistance to.eliminate this area 
of unauthorized practice of law. With the inauguration of 
a bar office and the employment of a full time staff, this 
situation is now altered so that the association is in a 
position to go forward and clarify and define this area 
of unauthorized practice. Permitting this unauthorized prac 
tice to continue over a period of time docs not give it any 
legal status.

It might be mentioned furthermore, that even when an out- 
of-state at .orney attempts to associate with Alaska counsel, 
at the present time there is no provision to permit this 
activity and his activities in the proceedings or hearings 
is-still considered unauthorized practice of lav/.
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