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1960 Opinions of tha
Atvorney General, No, 7

——

March 25, 1960 (O |

Tha Honorable A. H. Romick
Commlianioner of Commercs
Alaska Office Building
Juneau, Alaska

Re: rroceduré to be Foilowéd in Hol
Hearlngs Under Sec. 2,104 (B), Ch. 129,
BLA 1551, (Alaska Banking Code).

Dear Hr. Romiokt

The following i1s submitted in response to your
inquiry regarding tha type of hearings required in passing
upon applications recelved for bank charters and certificates
of authority for branch banks, '

© A8 discussed in & previous memorandum from this
office Section 2,104 (B) of the Alaska Banking Code, (Ch. 129,
SLA 1951), provides that notice and haaring shall bs provided
in advance of any actlon taken by the Alaska Banklng Board
and the Adminiptrative Procedurs Act provides that the Board
(and the Commissioner of Commerce as successor to the Board)
Bhall be subJect to the Administrative Procedures Act.

Chapter 1 of the Administrative Procedure Act sets
forth the procedure which must ba followed for adoption of
regulations, Chapter 2 of tha Administrative Procedurs Act
sets forth the procedure which nmust be followed for adminis-
trative adjudlcation. Thus; the Adminlstrative Procedure
Act provides for two types of proceedings, rule maliing and
adjudication. Under Chapter 1 there are provisions for what
may be designated "arguments" and under Chapter 2 "trials,"
The difference between the two kinds of hearings has: been
explained ap follows:

"A ‘hearing' is any oral proceeding
bafore the tribunal. Hearings are of two
principal kinds-~trials and arguments. A
trlal 1o a process by which parties present
avidence; subject to cross-examination and
rebuttal, and the tribunal makes & deter-
mination on the record. Tha key to a trial
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is opportunity of each party to know and to
meet the evidence and the argument on the
other side; this is what is meant by the
determination 'on the record.! The oppor-
tunity to mcet the opposing evidence and
arguont inecludes opportunlty to present
evidence, to present written or oral argu-
ment or both, and to cross-examine opposing
witnaspes., The term ‘hearing' 1a often used
by leglslatures, courts, and apgencies to
deplpnate whot might more precisely be
called 'arpument.' A typlecal heering before
en eppellate couxrt s an argumsnt, not a
trizal. A hearing before an edministrative
agency may be either a trizl or an argument.
A constitublonal or stabutory rzquircment of |
a hearing could have to do either with a
trial or an argument. The Administrative
Procedure Act makos the dlstinctlon through .
the rather avkward phraseolezy of rule maldng -
"or adjudication 'required by statute to be -
.- made on the record after opportunity for an
+ - ageney hearing.'" 1 Davias, Adminigtrative
Law Treatise, kot (1958 o

It 18 important to recognize the diatinction batween
"adJuﬂicative facts" and "leglslative facts" and the reasons
for requiring a trial in the dntermination of adjudlicative
faots and not for the determination of 1eginlat1ve facts,

This has been stated as follous:

"Adjudicative faots sro the faets about
the parties and thelr activities, businesseas,
and properties. Adjudicative facts usually
ansver the questiona of who did what, where,
when, how, why, with what motlve or intent;
adjJudicative facte are roughly the kind of
facts that go to a Jury in a Jury case,
Legislative facts do not usually concern the
immediate parties bubt are general facts which
help the ¢tribunal declds questicns of law and
policy and discretlon.

"Facts pertaining to the parties and
thelr businesses and sctlvities, that 1s,
adJudicative facta, are intrinsleally the
Idnd of facts that ordinarily ought not to
ba determined wilthout giving thae partles a
ghanca $0 lmow and to neet any evidenca that
may be unfavorable to them, that 1s, without
providing the parties an opportunity for trial,
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The reoson is that the partiles know mors about
the facts concerning thomgselves and thelr ac-~
tivlities than enyone else is likely to know, .
and the partles are therefore in an especially

good peonition to rebut or erxplain evidence

thot beprs upon adJudleative facts, Yot )

people vwho are not necessardly pavties, fro-

quently the agencles and thelr atalfs, may

often ke thad masnters of leglslative faets.

EPecouse the partles moy often have 1ittle op

nothiny to contribute o the development of
lepminlatlive faoets, the mathod of trianl often

13 not required for the determination of dise-

puted lssues aboub legislatlve facts."

1 Dovig, Administrabilve XLaw Treotisa,

413 (13858)

Chapter 1 of the Adminlstrative Procedure Act sets
forth the procedure whilch must be followred when an asency
exercises 1its quasi-leginlative powsr, Article IV of Chap-
*ap 1 provides in porit:

" . + « the provisions of this article
are agpplleable to the exerclse of any
munsi-losinlative power conferred by any

statute norotorore or horeafter enacted,

bub nothing in thls article repeals or

dimlniches addltlonal requlremznts lm-

posed by any such satatute."  (Zxphasis .
added)

Section 2, Artiele IV, Chapter 1, provides in
part:

"Phe provisions of this Article shall
not epply to any regulatlon not reaulred
to bz flled with the ESecrctory of State
under thils Chaptore ¢ « "

Section 1, Artisle II of Chapier 1 sots forth cor-
tain exceptions to the reguirement for £iling repulatlons
including the followlngt

"{c) Is direccted to a specifically
named peraon or o a group of persons and
docs not apply generally throughout the

3 113
Stote.

Thus, Chapter 1, subject to certaln exceptions, is
made applicable to any proceeding in which the agency exer-
clses its quaci-legislative power in the adoptlion, amendnent,
and repeal of resulations, '

Chapter 2 provides for adjudication and the kind
of hearing which would be deslgnated a trlal. A trial .
would net be necepsary or desirable in a guasi-logislative
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prosceeding. This is recognized in the statufe by the pro-
vision for a dlfferent Idnd of hearing bosed upon argument
4n Chapter 1 which is made applicable to quasli-leglslative
proceadings, Therefore, 1t is believed that Chaplter 2 was
intended to be applicable to quoel~judlelal procesding
and not quasi-leglslative proceedings. .

Difflculty is encountered when atterpting to
characterize an entlre nroceeding ag eilthor leglslative
or judloeial, For exawmple, Section 5 of Chepter 2 e?ecifi-
cally provides for a determination as to whother a "pight,
authority, llcense or priviiesge should be gronted." Sectlon
3,216 of the Alaska Ennking Code requires the exercise of
quasi-legislative power as 1t requires a determinatlon ba-~
fore granting a charter that "the additlon of the proposed
faellities in the commuilty 18 not detrimental to a sound
banking system,” '

This difficulty has been discussed as followss

"One obviousd reason why whole pro-
coedings cannot properly be labsled
'judicial! or 'leglslatlve' is that in .
a sincle proceeding a tribunsl commenly

“acts both Judicially and lesislatively.
The process of resolving dlsputed facts
about particular partles 1s the essence
of the judiclal and calls for a trlal
type of hearing. But even in a Judiclel
proceeding before a court, The process
of creating law or policy which wlll be
applicablo in futurs cases of the same
sort 18 rather cleorly legislative, end
a trial type of hearing ordinarily ls
not reaquired for this part of the
proceeding. » o o

, s the determination of whether to
grant or to deny an application for a
ilcense & Judicial function or a legls-
lative function? In an ultimate sense
the question is nccessarily tnansweralie,
unless the question is answored by Bay-
ing that the label must be affixed not
on the basls of analysis of the nature
of the function but on the baslsg of de-
sirability or undesirabllity of the con-
pequences that will {low from any partl-
cular lebel in any particular circumstance.
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- The Suprema Court has held that grapting or
cdenyling & vadlo license is nonjudlelel for
purposes of declding whether the Courd
-gould provide a de novo review. Put the
© Adminlstrative Procedure Aet provides
that licenslng i1s adjudicntions Then s
a trigl type of heaving required? The
- aound anawey 18 necessardly both yen
and no, dependlng upon whether or not - -
adjudicative facts are In dispute. y . »

he eruaial question 1s not charaa—- :
'terization of the whole proceeding as
- Judicial or nonjudlclal but the presence
- or absence of issues of adjudlcetive facta,"
%lggv%ﬂ, Administeative Taw Treatise, 417
9

Blsewhera the author séatase

"Tha central proposition of full hear-
inz 18 that adjudicative lacta--facts pere
taining to a partileuwlar party--normally-
ouzht not to be found without allowing: the
paxrty a chance t0 rebub, explaln, and eross- .
examine, * The key i nob characterization of
a whole proceading as judiclal or legislative)
even in & Jjudiecial procecding procedural safs=-
guards are often relaxed with respéet to
legislative facts-~facts whlch do not pertain
to a poarticular party bub which bear upon law,
policy, or discretlon. Thuz an applicant for
8 license 1 entltled to 8 trial type of hear=
ing on lssues of facot concerning his quallfica-
tiona bubt not necessarily on issuss of fact
concerning need for the gervlice or conditions
in tha territory to be served." 1 Davie,
Administrative Law Tre auiaﬁ, 506 (1958)

Whether an applicant for a- license would be en-
titled %0 & hearing under the Alaska Adminlatrative Procedure
Act would depend vpon whether there was any issue of adjudica-
tive faet. A hearing would not be regquired under thes Adminis-
trative Procedurs Act unless there was an issue of adjudicative
faet which could be determined under Chapter 2 of tha Act,

Section 3.216 of the Alaska Banldng Code sets forth
theffggta which must be determined before granting a charter
as followss
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"1, The addition of the proposad fasilitles
in the sommunity is not destrimental to
& sound banking systenm,

2, The incorporators have procseded in s
lawful manney,

3, The name ia not deceptivsly similay to
that of another bank or otherwise mia-
Jending,

4, The persons who will zerve as directors
and officers, insofar az such persons
are knéwm, ave gualified by ¢eharacter
and axperiancg-

5. The capital i3 not less than thé required
minimun,”

Under Scetion 3.221 {B) of the Alasia Panking Code
simllaxr facts mst be determined for the 1ssuance of a
certificate of authority for the operation of a branch bank,
oy for the operation of the prinecipal offica of a bank, or
of a branch bank, in a chonged locatlon.

A dotormination as to whether the addition of the
proposed facilitles in the community would be detrimental
to a sound banking systeom would be & dsterminatlon of &
legipnlative faet and & hearing for such determination would
not be under the Administrative Procedurs Act, since 1t does
not have the effect of a rule or resulation of general ap-
plleation and is directed to a specifically nzmed person or
to a group of persons.s A determinatlon of the remaining
factors would appesr to involve a determinatlon of adjudica-
tive facts. Therefores, Af there was an issue as to thoass
facts a hearinz would be requlred under Chepter 2 of the
Adminigtrative Procedure Act.

Saction 2.104 (B) of the Alaska Banking Code pro
vides that notice and hearins shall be provided in advance

of any actlon taken by the Board. It appears, aftcr reading

¢ase law and tho administrative low trezatise by Davisy -
that 8 hearing would not bs required under this sesblon
unloss the applicablon states a valid bacis for a hearing.
fes United States v. Storer Proadeasting Compeny, 351 U.S.
192,7205 (1955); 1 Davig, Administratlive Law Treatloe, 411
{1958). If there ip a disputo &s ©o an adgudicative fact a
hearing would be regquired under Chapter 2 of the Administra-
tive Procedurs Act. If the application is denled ecn the
ground that the addition of the proposad faclliities in the
commmity would be detrimental to a sound banidng system it
would be necessary Tfor the applicant %o set forth reasons
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which might be sufficient to pustain a contrary finding Lo
fora it would be neceavary to grant a hearing under
Seetlon 2,104 {B) of the Alaska Bonking Cods and such a
gearing would not be wnder the Adminiatrative Procedure
che . . 3 .

From the foregoing the followlng procedure may
be sunmarized: = . o o5
, 1. then passing on an application ihere
thers 13 an adjudlcatlve fact in iszsue the applicant should

be afforded an opportunity for a hearing conducted under
Chaptor 2 of the Administrative Proceduwre Act:

- @, Vhen the spplication pluces in issue a
legislatlve fact the applicant should be granted a hearing
under Section 2.104 {B) of the Banklngz Code but this hoave
ing would not be subject to the Adminlstrative Procedure

¢,

- - 3. VWhen the spplicant faila to place in

issue an adjudicative or leglslative fact there 18 no

reason or useiful purpose ror holding a hearing and none

need bo granted. VWhen an application is denied a statoe

ment satting forth the reasons for such denisl should dbe ‘
given the applicant. Xf after glving such statement the
applicant raisos an inpus as to an adjudlcative or leglse

lative fact and requests a hearing, & hearing should be
granted, e '

. Yery truly yours,

JOHN L. RADER
ATTORNEY CGENERAL

Gary Thurlew
Deputy Attorney General

COTRCLe 1D

gos William A, Egan
_Governor of Alaska

Floyd Guertin
Commissloner of Adminiatration




