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BY THE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

1 IN THE SENATE

2 SENATE BILL NO. 504

3 IN THE LEGISLATURE OF T HE  STATE OF ALASKA

4 SIXTEENTH LEGISLATURE - SECOND SESSION

5 A  BILL

6 For an Act entitled: "An Act relating to the strengthening of the state's

7 oil contingency p la n  requirements, financial respon-

8 sibility requirements, and inspection authority under

9 AS 46.04; and providing for an effective date."

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

11 * Section 1. AS 46.04.030 is amended to read:

12 Sec. 46.04.030. OIL DISCHARGE CONTINGENCY PLANS. (a) A  person

0 ^  13 may not cause or permit the operation of an oil terminal facility in

14 the state unless an oil discharge contingency plan for the facility

15 has been approved by the department and has been properly implemented.

16 [THE DEPARTMENT IS THE ONLY STATE AGENCY WHICH HAS THE POWER TO

17 APPR OVE  AN OI L DISCHARGE CONTINGENCY PLAN FOR THE PURPOSES OF THIS

18 SECTION.]

19 (b) A [AFTER JANUARY 1, 1981, A] person may not cause or permit

20 the operation of an offshore exploration or production facility in the

21 state unless an oil discharge contingency plan  for the facility has

22 been approved by the department and has been properly implemented.

23 (c) A  person may not operate a tanker vessel or an oil barRe

24 w it h i n  the waters of the state, or cause or permit the transfer of oil

25 to or from a tank vessel or [, OR, AFTER JANUARY 1, 1981, TO OR FROM]

26 an oil barge, unless an oil discharge contingency plan for the tank

27 vessel or oil barge has been approved by the department and has been

28 properly implemented. [EXCEPT F O R  PROSECUTIONS U N D E R  AS 46.03.790(b),

29 IT IS NOT A  DEFENSE TO AN ACTION BROUGHT FOR V IOLATION OF THIS
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1 SUBSECTION THAT THE PERSON CHARGED BELIEVED THAT A  CURRENT OIL

2 DISCHARGE CONTINGENCY PLAN FOR THE TANK VESSEL OR OIL BARGE HA D BEEN

3 A PPR OV ED  B Y  THE DEPARTMENT.]

4 (d) The department is the only state agency that has the power

5 to approve, modify, or revoke an oil contingency plan for the purposes

6 of this section, and the department shall exercise its power in a

7 timely manner. Except for prosecutions under AS 46.03.790(b). it is

8 not a defense to an action brought for a violation of (a) - (c) of

9 this section that the person charged believed that a current oil

10 discharge contingency plan had been approved by the department.

11 (e) Before the department approves or modifies an oil discharge

12 contingency plan under this section, the department shall provide a

13 copy of the oil discharge contingency plan to the Department of Fish

14 mid Game and to I he Department ol Natural Resources and alia 11 provide

15 those departments a reasonable opportunity to review and comment on

16 the plan.

17 (f) A n  applicant for an oil discharge contingency plan required

18 by this section shall ma intain in its area of operation, singly or in

19 c onjunction with other operators in its area of operation, sufficient

20 oil discharge containment, storage, transfer, and removal equipment,

21 manpower, and resources to rapidly contain a realistic maximum oil

22 discharge and to remove that discharge within the shortest possible

23 time.

29
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24 (g) An  oil discharge contingency plan must be renewed at least

25 every three years.

26 (h) [(e)] The department may attach reasonable terms and

27 conditions to its approval or modification of an oil discharge

28 contingency plan w hi ch the department [IT] determines are necessary to

insure that the applicant for an oil discharge contingency plan has C *



1 access to sufficient resources to protect e n vi ro nme nt al ly  s ensitive

2 areas and to contain, clean up, a n d  m i t i g a t e  pot en ti al oil d ischarges

3 from the fa cility or vessel w i t h i n  the shorte st  possi bl e time after

4 the discharge and to ensure that the ap plicant properly implements the

5 oil dis cha rg e contingency p la n  [THE SHORTEST FEASIB LE  TIME]. The  oil

6 dis ch ar ge  contingency p la n  must p r o v i d e  fo r the us e of the best

7 av ailable technology by the applicant. The de partment may requi re  an

8 applicant or h o l d e r  of an app roved cont in ge nc y p l a n  to take steps

9 ne ce ss ar y to demonstrate its abili ty  to carry out the contin ge nc y

10 plan, in cluding

11 (1) periodic training;

12 (2) response team exercises; and

13 (3) v erifying access to inventories of available equipment,

14 supplies, and personnel.

15 [ii [(f)] The department, after n o t i c e  and opportun it y for

16 hearing, may modify its approval of an oil di scharge contingency p l a n

17 if the d epartment [IT] determines that a change has occurred in the

18 o p e r a t i o n  of a f a c i l i t y [, MARINA] or ves se l neces si ta tin g a n  amended

19 or s u p pl eme nt ed  plan, or the o perator's discharge e x pe rie nc e

20 d e m o ns tr ate s a necessity for m od ification. The department, after

21 noti ce  and opportunity for hearing, may rev ok e its approval of an oil

22 d is c h a r g e  contingency pla n if the depa rtm en t [IT] determines that

23 (1) approval was o bt a i n e d  by f r au d or misrepresentation;

24 (2) the operator does not have access to the q u al it y or

25 q ua nt ity  of resources identified in the plan; [OR]

26 (3) a term or cond it io n of approval or  m o d i f i c a t i o n  has

27 be e n  v i o l a t e d ; or

28 (4) the pl a n  has not b e e n  p r o p e r l y  i m p l e m e n t e d .

29 (j ) [(g)] Failure of a h o l d e r  of an a pp roved or m o d i f i e d  oil
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d i s c h a r g e  c ontingency p l a n  to p ro per ly  implement the plan, or to have 

access to the q u a l i t y  or q uan ti ty  of resources identif ie d in the plan 

or [AND, IN THE E V E N T  OF A  SPILL,] to respo nd  w i t h  those resources 

w i t h i n  the shorte st  feasible time in the event of a spill, is a 

v i o l a t i o n  of this chap te r for pu rposes of AS 46.03.760(a), 46.03.765,

46.03.790, and an y other ap plicable law. If the h o l d e r  of an  approved 

or m o d i f i e d  oil d i s c h a r g e  c ontingency p l a n  fails to respond to and 

rnudurt cleanup opera ti on s of an u n p e r m i t t e d  discharge of crude oil 

wllli I lie quality and qu antity of resources identified in the plan and 

in a m an n e r  r eq u i r e d  u nd er the plan, the holder is strictly liable, 

j o int ly  and severally, for the civil penalty asses sed  under 

AS 4 6 . 0 3 . 7 5 8 , 4 6 . 0 3 . 7 5 9 ^  or 4 6.03.760 against any other per so n for 

that discharge.

* Sec. 2. AS 4 6 . 0 4 . 0 4 0  is amended to read:

Sec. 46.04.040. PROOF OF F I N A N C I A L  RESPONSIBILITY. (a) A  

p e r s o n  may not cause or permit the oper at io n of a crude [AN] oil 

t er minal facility in the state unless the person has furnished to the 

department, and the department has approved, proof of financial 

a b il it y to r e s p o n d  in damages [WHICH HAS B E E N  A C C E P T E D  BY THE 

D E P A R T M E N T ] . Proof of financial respons ib il it y may not be less than 

$ 50,000,000 p e r  incident. [ABILITY T O  RESPOND IN DAMAGES NEED NOT 

E X C E E D  $ 50,000,000 BUT M U S T  BE IN A N  A M O U N T  (1) N O T  LESS THA N  $10, PER 

INCIDENT, FOR EAC H  B A R R E L  OF STORAGE CAPACITY A T  THE O I L  TERMINAL 

FACILITY: OR (2) $1,000,000, W H I C H E V E R  IS GREATER.]

(b) A  p e r s o n  may  not cause o r  permit the ope ra tio n of a 

n o n -c ru de  oil te rminal or storage f ac ility in the state unless the 

p e r s o n  has f u r n i s h e d  to the department, and the department has a p­

proved. proof of financial ability to respond in damages. Proof of

financial re s p o n s i b i l i t y  may not be leas than
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1 (1) $1,000,000 for terminal or storage facilities w i t h  a

2 total storage capacity of 5,000 to 10,000 barrels; and

3 (2) $50.000.000 for terminal or storage facilities wi t h  a

4 to_ta 1̂  storage capacity of Rreater than 10.000 barrels.

5 (c) A  [AFTER JULY 1, 1981, A] p e r s o n  may not cause or permit the

6 operation of an offshore exploration or p roduction facility in the

7 state unless the person has furnished to the d e p a r t m e n t . and the

8 department has approved, proof of financial ability to respond in

9 damages [HAS BEEN ACCEPTED BY THE DEPARTMENT]. Proof of financial

10 responsibility may not be less than $50,000,000 [$35,000,000] per

11 incident.

12 (d) [(c)] A person may not operate a tanker vessel or an oil

13 barRe within the waters of the state, or cause or permit the transfer

14 of oil to or from a tank vessel, [OR, AFTER JANUARY 1, 1981, TO OR

15 FROM] or an oil barge, unless the person has furnished to the

16 department, and the department has approved, proof of financial

17 [RESPONSIBILITY] ability to respond in damages [FOR THE TAN K VE SS EL  OR

18 B ARGE HAS BEEN ACCEPTED BY THE D E P A R T M E N T ] . Proof of financial

19 responsibility may not be less than

20 (1) $500,000,000 per incident for a tank vessel or b a rge

21 carrying crude oil;

22 (2) $20,000,000 for a tank vessel or barRe carrying

23 non-crude oil or other hazardous substance greater than 300 Rross

24 t o n s ;

25 (3) $1,000,000 for a tank vessel or barge carrying

26 non-crude oil or other hazardous substance less than or equal to 300

27 gross tons. [FINANCIAL RESPONSIBILITY UNDER THIS SUBSECTION SHALL BE

28 IN THE FOLLOWING AMOUNTS:

29 (1) FOR A  TANK V E S S E L  OR OIL BARGE INVOLVED IN THE
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TRANSPORTATION OF TRANS-ALASKA PIPELINE OIL, THE AMOUNT REQ UI RE D BY 

THE FEDERAL MARITIME COMMISSION U N D E R  43 U.S.C. 1653(c)(3) (SEC. 

204(c)(3), TRANS-ALASKA PIPELINE AUTHOR IZA TI ON  ACT);

(2) FOR ANY OTHER OIL BARGE, THE AMOUNT REQUIRED B Y  SEC 

3 11 ( p ) (1) OF THE CLEAN WATER ACT, O R  $1,000,000, WHICHEVER IS GREATER;

(3) FOR ANY OTHER TANK VESSELS, THE AMOUNT REQUIRED B Y  SEC. 

311(p)(l) OF THF. CLEAN WATF.R ACT, OR $20,000,000, WHICHEVER IS 

GREATER.]

(e) [(d)] Except for prosecutions under AS 46.03.790(b), it is 

not a defense to an action brought for viol ati on  of (a) - (c) [(c)] of 

this section that the person charged be lieved in good faith that proof 

of financial ability to respond in damages had been furnished to, and 

approved by. the department [THE V E S S E L  O PE RATOR POSSESSED PROOF OF 

FINANCIAL RESPONSIBILITY ACCEPTED BY THE D E P A R T M E N T ] .

(f) [(e)] Financial responsibility may be demonstrated by 

self-insurance, insurance, surety, [OR] g u a r a n t e e , or other security 

approved by the department, under terms the department may prescribe. 

An  action brought under AS 46.03.758, 46.03 . 759, 46.03.760(a) or (e), 

46.03.822, or AS 46.04.030(g) [OR TO COLLECT PENALTIES IMPOSED UNDER 

AS 46.03.759] may be brought in a state court directly against the 

insurer or another person p roviding evidence of financial 

responsibility. The applicant, and an insurer, surety, [OR] 

gu a r a n t o r , or other person p ro viding security approved by the 

department shall appoint an agent for service of process in the state. 

A n  insurer must either be authorized by the Department of Commerce and 

Economic Development to sell insurance in the state or be an 

unauthorized insurer listed by the Department of Commerce and Economic 

Development as not disapproved for use in the state.

(g) [(f)] Acceptance of proof of financial responsibility
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expires

(1) one y e a r  from its iss u a n c e  for self-insurance;

(2) on the ef fective date of a c h a n g e  in the surety bond, 

guarantee, [OR] insurance a g r e e m e n t , o r  other security approved by the 

d e p a r t m e n t ; or

(3) on the ex piration or c a n c e l l a t i o n  of the surety bond, 

guarantee, [OR] insurance a g r e e m e n t , or other security approved by the 

d e p a r t m e n t .

(h) [(g)] The per s o n  whose p r o o f  of f i n an ci al  responsi bi lit y is 

accepted by the department u nd er this s e c t i o n  shall notify the 

departm en t at least 30 days before the e f f e c t i v e  date of a change, 

ex p i r a t i o n  or c an cellation in the surety bond, guarantee, [OR] 

insurance a g r e e m e n t , or other s ec ur ity  a p p r o v e d  by the d e p a r t m e n t . 

A p p l i c a t i o n  for renewal of a cc ept an ce  of proof of financial 

r e s po ns ib il ity  under this section m u s t  be f i le d at least 30 days 

before the date of expiration.

(i) [(h)] The department, a f t e r  n ot i c e  and hearing, may revoke 

a cc ep t a n c e  of proof of financial r e s p o n s i b i l i t y  if it determines that

(1) acceptance was p r o c u r e d  by f r a u d  or m isr epresentation;

or

(2) a change of circumstance has occurred other than a 

change specified in (f)(1) - (3) of this section, w h i c h  w o u l d  have 

w a r r a n t e d  denial of the application.

(j ) [(i)] Financial resp ons ib il it y u n d e r  this section extends to 

a loss compensable u nd er AS 4 6 . 0 3 . 7 6 0 ( e )  or 46.03.822 an d an 

assessment under AS 46.03.758, 46.03 .7 59 , 46.03.760(a), or

AS 46.04.030(g).

* Sec. 3. AS 46.04.050 is amended to read:

Sec. 46.04.050. EXEMPTIONS. Be c a u s e  of  the restricted na t u r e  of
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1 the operations and the m i n i m a l  d a n g e r  to the environment p o s e d  by  the

2 activities, AS 46.04.030, 4 6 . 0 4 . 0 4 0  a nd  46.04.060 do not a pp ly  to an

3 oil terminal facility that h as  an effective storage capac it y of less

4 t h a n  5,000 [10,000] barr el s of oil.

5 * Sec. 4. AS 46.04.060 is am e n d e d  to read:

6 Sec. 46.04.060. INSPECTIONS. I n  add ition to any o th er rights of

7 access or inspection c o n f e r r e d  u p o n  the department b y  law or

8 otherwise, the department m a y  at r easonable times enter and inspect

9 oil [OIL] terminal facilities, [OFFSHORE] exploration and p r od uct io n

10 facilities, tank vessels, and oil barges wi t h i n  the territorial

11 ju r i sdiction of the state in o r d e r [ARE SUBJECT T O  I NS PE C T I O N  BY THE

12 DEPARTMENT] to

13 (1) ensure c o mp lia nc e w i t h  the provisions of this  chapter;

14 or

15 (2) examine the st ru c t u r a l  integrity of tank vessels and

16 oil b a r R e s .

17 * Sec. 5. AS  46.04.900 is a m en de d by adding a new  pa r a g r a p h  to read:

18 (18) "r ealistic m a x i m u m  oil discharge" means the maxim um

19 and most damaging oil d is c h a r g e  that the department e stimates could

20 occur dur ing  the lifetime of the ve ss el or facility b a s e d  on the size,

21 location, and capacity of the v e s s e l  or facility; on the department's

22 k nowledge and experience w i t h  the ve ss el  or facility or w i t h  similar

23 vessels or  facilities; and on the department's analysis of possible

24 mishaps at the vessel or facility o r  at similar vessels or facilities.

25 * Sec. 6. This Act takes effect immediately u n d e r  AS 01.10.070(c).
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