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BY SEN. UEHLING, Fahrenkamp, Duncan, Sturgulevski, Faiks, Halford, Rodey, 
Jones

1 IN THE SENATE

2 SENATE BILL NO. 334

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 SIXTEENTH LEGISLATURE - SECOND SESSION

5 A  BILL

6 For an Act entitled: "An Act directing the Department of Health and Social

7 Services to seek permission to use options and re-

8 ceive waivers under the Medicaid program for the cost

9 of home or community-based services for develop-

10 mentally delayed children, developmentally disabled

11 persons, disabled adults, and older Alaskans; direct-

12 ing other agencies to assist in that process; and

13 providing for an effective date."

14 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

15 * Section 1. FINDINGS; INTENT. (a) The legislature finds that chil-

16 dren and adults who are experiencing disabling conditions have individual

17 and changing needs that can be best addressed by having available to them a

18 mix of services, including home and community-based services and institu-

19 tional care. The historical focus of the Medicaid program has been on

20 providing services in institutional settings for adults who need outside

21 assistance in daily living and for children who need developmental help.

22 Therefore, some persons whose needs could be met outside of institutions

23 have, nevertheless, become institutionalized so that they could receive

24 services through the Medicaid program. Other persons in need have received

25 no services until their conditions deteriorated to the point where they met

26 the Me d icaid criteria for institutionalization. Nursing facilities, hos-

27 pitals, and intermediate care facilities for the mentally retarded should

28 remain readily available for those whose needs require that kind of set-

29 ting, but the availability of home and community-based services should also
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1 be e x p anded so that, w h e n  possible, persons c o u l d  be deinstitutionalized,

2 avoid institutionalization, or avoid becom i ng  at risk of institutionaliza-

3 tion and be assisted to live o n  their own, w i t h  their families, or in g r o u p

4 settings that a llow semi-independent living in t heir own communities.

5 Furthermore, home and community-based services can h e l p  persons w h o s e

6 dis a b li n g  conditions might n e v e r  require instit u t i o na l  care, but w h o s e

7 lives could be more comfortable and mor e  produ c t i v e  if the services w e r e

8 provided.

9 (b) It is the legislature's intent in e n a c t i n g  this Act to require

10 the Department of He a l t h  and Social Services to seek approval from the

11 federal government to use some Medic a i d  prog r a m  money to b r o a d e n  the range

12 of home and c o mmunity-based services that are available for appropriate 

1*3 groups of d e velopmentally delayed children, d e v e l o p m e n t a l l y  disab le d  per-

14 sons, di s abled adults, and older Alaskans, w h o  could benefit from them,

15 especially those who w ould otherwise require M e d i c a i d  p r o g r am  money for

16 more costly institutionalization. The choice of w h i c h  waivers and options

17 w o u l d  be applied for and w h i c h  p o pulation groups should be served w ould be

18 made by the department after priorities are r e c o m m en d e d  by the Governor's

19 Council for the H a n d i c a p p e d and Gi f t e d and the O lder A l a skans Commission.

20 T h r ou g h  budget oversight, legislative hearings, and other legislative

21 action, the legislature w ou l d  give specific b u d g e t ar y  authority and policy

22 directives to the department to guide it w h e n  it applies for the options

23 and w a i v e r s .

24 * Sec. 2. P R E L I MINARY RESEARCH. (a) The Gover n o r ' s Council for the

25 H a n d i capped and Gi f t e d and the O l d e r  Alaskans C o m m i s s i o n  shall, in consul-

26 tation w i t h  other a ppropriate public and p r i v a t e  agencies, conduct re-

27 search, compile statistics, and prepa r e  i n f o r m a t i o n  an d  documents that

28 w o u l d  be useful to the Department of H ea l t h  an d  Social Services in deter-

29 m i n i n g  necessary services, optimal service d e l i v e r y  areas and methods, and G
SB 334 -2- SB0334a



1

2

3

4

5

6

7

8 

9

10

11

12
13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

27

28 

29

So0334a -3- SB 334

the a p p r o p r i a t e  groups of d e v e l o p m e n t a l l y  d e l a y e d  children, d e v e l op m e n t a l l y 

d i s a b l e d  persons, d i s a b l e d  adults, and o l d e r  Alaskans, for w h i c h  the d e­

part m e n t  may  a p p l y  for home a n d  c o m m u n i t y - b a s e d  options and waivers u n d e r  

42 U.S.C. 1 3 9 6 n  and ot h e r  federal laws r e la t i n g  to the M e d i c a i d  program.

(b) By J u n e  1, 1991, the G o v e r n o r ' s  Council for the H a n d i c a p p e d  and 

Gi f t e d  and the O l d e r  A l a skans C o m m i s s i o n  shall submit w r i t t e n  reports to 

the le g i s l a t ur e  and the Depar t m e n t  of H e a l t h  and Social Services d o c u m e n t­

ing their  r e c o m m e nd a t i o n s  for the scope and substance of the options and 

w a i v e rs  that the d epartment m a y  apply for u n d e r this Act, including their 

r e c o m m e n d ed  p r i o r i t i e s  for w h i c h  sp e c i f i c  populations should be served.

* Sec. 3. P R E L I M I N A R Y  D E T E R M I N AT I O N S ;  FISCAL A N A L Y S I S  OF P R O P O S E D  

P R O G R A M  CHANGES. (a) Based on  the w r i t t e n  reports, i n c l u d i n g  the p r i o r i t y  

designations, r e c e i v e d u nder sec. 2(b) of this Act, the Department of 

H e a l t h  and Social Services shall mak e  a p reliminary d e t e r m i n a t i o n  of w h i c h  

options and w a i v e r s  it plans to apply for. The d e p a r t m e n t  shall, by 

Janu a r y  15, 1992, submit to the l egislature a report e s t i m a t i n g  the fiscal 

effect of i m pl e m e n t i n g  the p a r t i c u l a r  options and waivers for w h i c h  it 

plans to seek approval from the federal government u n d e r  this Act. The 

report must include for each p o p u l a t i o n  group for w h i c h  approval for an 

o p t i o n  or w a i v e r  will be sought

(1) a d e s c r i p t i on  of the g r o u p  and its geog r ap h i c a l  d i s t r i b u­

tion, inc l ud i n g  the n u m b e r  of persons to be served in e a c h  g e o g r aphical 

area;

(2) the specific types of services to be p r o v i d e d  u n d e r  the 

o p t i o n  or waiver;

(3) the cost to the state of implementing the o p t i o n  or waiver, 

i nc l u d i n g a d m i n i st r a t i v e  costs, the cost of services to be p r o v i de d  u n d e r  

the options or  waivers, and o t h e r  a f fe c t e d  M e d ic a i d  p r o g r a m  costs; the 

report must s p e c i f i c a l l y  address w h e t h e r  use of the o p t i o n  o r  w a i v e r  will



1 result In the p r o v is i o n  of services to a newly eligible p o pulation not

2 prev i o u sl y  re ceiving M e d icaid services; and

3 (4) the cost to the state of serving the group and other affect-

4 ed M e d i c a i d  prog ra m  costs if the op t i o n  or waiver is not approved and

5 implemented, including administrative costs and the costs of services that

6 w ould be p r o vided in the e x i sting he al t h  care delivery system without using

7 the op t i o n or waiver.

8 (b) During the process of developing the applications that would be

9 submitted to the federal government for its approval under this Act, reli-

10 able inform a t i o n  should become available to substantiate the costs of

11 implementing home and c o mmunity-based options and waivers. The legislature

12 acknowledges that reliable in f o r mation on this subject is not currently

13 available, a l t hough long-term cost avoidance is likely because home and

14 communit y - b a se d  services will h elp slow the rate of growth in the need for

15 c o n st r u c t i o n  of additional nurs in g  home beds and help persons avoid insti-

16 tutionalization. Therefore, it is the legislature's intent that fiscal

17 notes p r e p a r e d  for this Act should reflect only the costs of researching,

18 writing, negotiating, and o b t ai n i n g  approval of the applications to the

19 federal government and the costs of preparing the fiscal analysis required

20 under (a) of this section. Estimates of program implementation costs,

21 including the costs of services, should be made only after comprehensive

22 data is available.

23 * Sec. 4. F I N A L  DETERMINATION; APPLICATIONS FOR OPTIONS A N D  WAIVERS.

24 (a) A f t e r  legislative review d u r i n g  the Second Session of the Seventeenth

25 Alaska State Legislature, and b e f o r e  September 15, 1992, the Department of

26 Health a n d  Social Services shall apply to the Secretary of H e a l t h  and Human

27 Services for permission to use h o m e  and community-based options and waivers

28 that may be approved under 42 U.S.C. 1396n(c) - (d) and other federal laws

29 for d e velopmentally delayed children, developmentally disab le d  persons,
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disabled adults, and older Alaskans, especially those for w h o m  the d e p a r t­

ment determines that but for the provision of the services the persons 

would require the level of care provided in a hospital, nurs i n g facility, 

or intermediate care facility for the mentally retarded, the cost of w h i c h 

could be reimbursed under the federal Medicaid program. W h e n  determining 

which options and waivers it will apply for under this subsection, the 

department shall consider the priorities recommended by the Governor's 

Council for the Handicapped and Gifted and the Older Alaskans Commission 

and the specific budgetary authority and policy directives set by the 

legislature.

(b) In its process of seeking permission to use options and receive 

waivers under (a) of this section, the Department of Hea lt h  and Social 

Services may seek to provide all appropriate services allowed by federal 

law that are consistent w i t h  the needs of the population groups for which 

the department intends to provide services under the options and waivers.

(c) While preparing applications required under (a) of this section, 

the Department of Health and Social Services shall consult wit h  the G o v e r­

nor's Council for the Handicapped and Gifted and the Older Alaskans C o m m i s­

sion. In addition, 60 days before submitting applications to the Secretary 

of H e a l t h  and Human Services, the department shall deliver a copy of the 

proposed applications to the council and the commission for their review 

and comment. The department shall consider comments made by the council 

and commission and amend the applications as considered appropriate by the 

department before submitting them to the Secretary of He a l t h  and Human 

S e r v i c e s .

(d) The Department of Health and Social Services may submit more than 

one application under this section if m ore than one group of persons could 

be effectively served by home  or community-based options or waivers co n s is­

tent w i t h  (a) of this section and the requirements of 42 U.S.C. 1396n(c)
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1 (d) and o ther federal laws.

2 * Sec. 5. INTERAGENCY COORDINATION. Th e G o v e r n o r ' s Counc i l  for the

3 Ha n d i c ap p e d  and Gifted, the O lder Alaskans Commission, and the Department

4 of Health and Social Services shall enter int o  an i n t e r a g e n c y  agreement for

5 carrying out this Act. Th e  agreement must p r o v i d e  that

6 (1) the Department of H e a l t h  and Social Services is recog ni z e d

7 as the lead agency responsible for applying to the federal government for

8 the use of options and waivers d e scribed in this Act; and

9 (2) all three agencies will coo p e r a te  w i t h  eac h  other in provid-

10 ing requested nonconfidential information that w ou l d  assist the agencies in

11 fulfilling their duties u nd e r  this Act.

12 * Sec. 6. DEFINITIONS. In this Act

1*3 (1) "developmentally delayed c h ildren" m eans c h i l d r en  w h o  are

14 eligible for Medicaid u n d e r  federal regulations and n e e d  e arly int e r v e n ti o n

15 services because they

16 (A) are e x p e riencing d e v e l o p m en t a l  delays, as m e a s u r e d  by

17 appropriate diagnostic instruments and procedures, in cognitive devel-

18 o p m e n t ; physical development, including vi s i on  and hearing; language

19 and spe e c h  development; psychosocial d e v e lopment; or self-help skills;

20 (B) have a d i agnosed p h y sical or men t a l  c ondition that is

21 likely to result in developmental d e l a y  d e s c r i b e d  in (A) of this

22 paragraph; or

23 (C) are at risk of ha v in g  su b s ta n t i a l  devel o p m en t a l  delays

24 as de s cr i b e d  in (A) of this p a r a g r a ph  if early int e r v e n t io n  services

25 are not provided;

26 (2) "developmentally disabled pers o n "  m e a n s  a pe r s o n  wh o  is

27 eligible for Medicaid u n d e r  federal regulations and has a severe, chronic

28 disability that

29 (A) is attributable to a m e n t a l  or ph y s i c a l  impairment o r
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1 c o m b i n a t i o n  of m e n t a l  and p hy s i c a l  impairments;

2 (B) is m a n i f e s t e d  be f or e  the p e r s o n  attains age 22;

3 (C) is likely to conti n u e indefinitely;

4 (D) results in s u b s t a n t i a l  functional limitations in three

5 or m o r e  of the f o l lowing areas of m a j o r  life activity: self-care,

6 r e c e p t i ve  and expre s si v e  language, learning, mobility, self-direction,

7 c a p a c i t y  for independent living, an d  economic self-sufficiency; and

8 (E) reflects the p er s o n ' s  need for a c o m b i n a t i o n  and se-

9 q u e n c e  of special, interdisc i p li n a r y ,  or generic care, treatment, or

10 o t h e r  services that are of l i f elong or extended d u r a t i o n  and are

11 i n d i v i du a l l y  pl a n n e d  and coordinated;

12 (3) "di s a b l e d adult" means a pe r s o n  18 years of age or o lder w h o

13 is e l i g i b l e  for M e d i c a i d  u n d e r  federal regulations and is unable to en g a g e

14 in any su bs t a n t i a l  gainful a c t ivity by reason of a m e d ic a l l y  d e t e r m i n a b l e

15 p h y s ic a l  or mental impairment that can be e x p ected to result in d e a t h  or

16 that has lasted or can be e x p ec t e d  to last for a continuous p e r i o d  of at

17 least 12 months;

18 (4) "older Ala s k a n s " has the m e an i n g  given in AS 47.65.060,

19 except that it includes only o l d e r A l a s k a n s  who are e l i gible for M e d i c a i d

20 u n d e r  federal regulations.

21 * Sec. 7. This Act takes effect Jul y 1, 1990.

22


