
1 IN  THE S E N A T E  BY  H A L F O R D  B Y  RE Q U E S T

2 SEN A T E  B I L L  NO. 328

3 IN TH E L E G I S L A T U R E  OF T H E  STATE O F  A L A S K A

4 S I X T E E N T H  L E G I S L A T U R E  - FIRST SESSION

5 A  B I L L

6 F o r  an Act  entitled: "An Act re la t i n g  to bu sin es s and i n d u s t r i a l  develop-

7 ment corporations; and p r o v i d i n g  for an  ef fective

8 date."

9 B E  IT E N A C T E D  BY  T H E  L E G I S L A T U R E  OF T HE  STATE O F  ALASKA:

10 * S e c t i o n  1. AS  06 is a m e n d e d  by a d d i n g  a n e w  chapter to read:

11 C H A P T E R  50. BU SIN E S S  A N D  I N D U S T R I A L  D E V E L O P M E N T  C OR PORATIONS.

12 A R T I C L E  1. P UR POS ES  AND LICENSING.

13 Sec. 06.50.010. PURPOSES. Th e pur po se s of this Act are to

14 (1) promo te  e co nomic d e v e l op me nt  by e n c o u r a g i n g  the forma-

15 t i o n  of b u s i n e s s  and i ndustrial de v e l o p m e n t  corporations to help  meet

16 the f i n a n c i n g  a ss is ta nce  and m an ag em en t assist an ce n eeds of bu sinesses

17 in the state;

18 (2) e st a b l i s h  a system of licensing, re gul ation, and en-

19 fo rcement that will e na b l e  b us iness and industrial d e v e l o p m e n t  corpo-

20 rati on s to satisfy e l i g ib ili ty  r equ ir e m e n t s  to p a r t i c i p a t e  in the

21 p r o g r a m  of the Small Bu si ne ss A d m i n i s t r a t i o n  u nder 15 U.S.C. 636(a)

22 and  o t h e r  p rog r a m s  for w h i c h  they m a y  be eligible;

23 (3) p r ov ide  for busines s and industrial d e v e l o p m e n t  corpo-

24 r a t io ns  a s y s t e m  of licensing, regulation, and e nfo rc em en t d e s i g n e d  to

25 pr e v e n t  fraud, conflict of interest, and mis ma na ge men t,  a n d  to p r omo te

26 c o m pe ten t m a n a ge me nt , a ccurate r e c o r d  keeping, and a p p r o p r i a t e  commu-

27 n i c a t i o n  w i t h  shareholders;

28 (4) fa ci l i t a t e  equity i nv es tme nt s in b u s i n e s s  and  indus-

29 tr ial  d e v e l o p m e n t  corp or at ion s a n d  the b o r r o w i n g  o f  m o n e y  b y  b us in es s
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and  industrial development corporations;

(5) increase the confidence o f  prospective equity investors 

in and  prospective debt sources for business and industrial d e v e l o p­

ment corporations; and

(6) el iminate the restrictions that have discouraged the 

fo r m at io n of business development corporations under AS 10.10 by 

r e p ea li ng  AS 10.10 and substituting a m o r e  flexible regulatory f r a m e­

work.

Sec. 06.50.015. QUALIFICATIONS F O R  BIDC0 LICENSE. The d e p a r t­

ment shall issue a license to operate as a BIDCO to a corporation

(1) that submits an a pp li cation to the department;

(2) that is incorporated u n d e r  AS 10.06 or AS 10.20, or

that has been issued a certificate of authority under AS 10.06 or

AS 10.20 to transact business in the state; to qualify for a license

an applicant may not be a subsidiary unless the parent corporation is

an  insurer regulated under AS 21 or a financial institution;

(3) that has the net worth required under AS 06.50.030;

(4) whose directors, officers, and controlling persons

sati sfy  the criteria under AS 06.50.050;

(5) that demonstrates to the department that it is re a s o n­

able to believe that the corporation w i l l  comply w i t h  this chapter;

(6) that demonstrates to the department a reasonable p r o m­

ise of being a viable, ongoing BIDCO and of satisfying the basic

objectives of the corporation's BIDCO business plan; and

(7) that satisfies the other applica tio n requirements

es ta bl is hed  by the department.

Sec. 06.50.020. APPLICATION PROCEDURE. The department shall

e s t a b l i s h  by r e gu la tio n the i nf or mation and forms to be use d for the 

application. The information must include information o n  the

328 -2- SB0328aSB



directors, officers, and controlling persons of the applicant, the 

applicant's business plan, including at least three years of detailed 

financial projections and other relevant information, and additional 

information considered relevant by the department.

Sec. 06.50.030. REQUISITE NET WORTH. (a) Except as otherwise 

pr ovided in (b) of this section, in order to receive a license, an 

applicant must demonstrate that the applicant has a net w ort h of at 

least $1,000,000 in securities that are at least A-rated by a n a t i o n­

ally recognized rating firm.

(b) The department may require a m i n i m u m  net w o r t h  of less than 

$1,000,000, but not less than $500,000, if, in the context of the 

applicant's business plan, the initial capitalization amount is a d e­

quate for the applicant to transact business as a BIDCO because of 

special circumstances including funded overhead, low overhead, or 

specialized opportunities.

Sec. 06.50.040. DETERMINATION OF NET WORTH. (a) W hen d e t e r m i n­

ing if an applicant has a net w o r t h  or firm financing commitments 

adequate to transact business as a BIDCO, the department shall con­

sider

(1) the types and variety of financing assistance that the 

applicant plans to provide;

(2) the experience that the directors, officers, and con­

trolling persons of the applicant have in providing financing and 

managerial assistance to business;

(3) the financial projections and other relevant informa­

tion from the applicant's business plan; and

(4) whether the applicant intends to operate as a profit or 

nonprofit corporation.

(b) The net w orth requirement may be satisfied by firm financing
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c om mi tments that d e m o n s t r a t e  that the a p p l i c a n t  will h ave th e re qu ire d 

net w o r t h  w h e n  the a pplicant begins t r a n s a c t i n g  b us ine ss  as a BIDCO.

Sec. 06.50.045. AS S E T S  OF SUBSID IA RIE S.  If an  a p p l i c a n t  is a 

subsidiary, the assets to be used by the ap p l i c a n t  to fund the B I D C O  

m ay  not e xc e e d  three percent of the ass et s of the pare nt  corporation, 

except that if the parent cor po ra tio n is a n  insurer r e g u l a t e d  u n d e r  

AS 21, the assets to be u s e d  by the a p p l i c a n t  to fund the B I D C O  ma y 

not e x c e e d  10 p e rc en t of the assets of the parent c or po ration.

Sec. 06.50.050. C RI TE R I A  FOR  D IRE C T O R S ,  OFFICERS, A N D  C O N T R O L­

LING PERSONS. (a) A n  applicant must  d e m o n s t r a t e  that e a c h  director, 

officer, and cont ro ll in g pe r s o n  of the a p p li can t is

(1) of good character an d s o und  financial standing;

(2) competent to perfo rm  the d i r e c t o r ' s  or o f f i c e r ' s  f u n c­

tions for the applicant; and

(3) w h e n  c onsidered c o l l e c t i v e l y  w i t h  the o t h e r  directors, 

officers, and c o n t r oll in g persons, a d e q u a t e  to manage the bus i n e s s  of 

the a pp licant as a BIDCO.

(b) The d epartment may  d etermine that a director, officer, or 

c o n t r o l l i n g  p e r s o n  of an applicant is not of good c h a r a c t e r  if the 

director, officer, or controlling person, or  a d i r e c t o r  or  o f f i c e r  of 

a c on t r o l l i n g  person, has h ad  an a d m i n i s t r a t i v e  s a n c t i o n  i m p o s e d  u n d e r  

31 U.S.C. 3801 - 3812 (Program Fra ud  C i v i l  Re medies Ac t of  1986) for 

an o f f e n s e  u n d e r  15 U.S.C. 645, or has b e e n  c o n v i c t e d  of  a crime 

i n v ol vi ng  fraud o r  dishonesty, i n c l u d i n g  c o n v i c t i o n  for a n  of f e n s e  

u n d e r  15 U.S.C. 645 and c o nv ic tio n b a s e d  o n  a guilty p l e a  o r  plea  of 

no l o  contendere.

Sec. 06.50.060. D E T E R M I N A T I O N  OF  F U T U R E  N O N C O M P L I A N C E . T h e  

d ep ar t m e n t  may d e t e r m i n e  that it is not r e a s o n a b l e  to b e l i e v e  that a n  

app li ca nt w o u l d  com pl y w i t h  this c h a p t e r  if licensed, if t h e  appl ica nt
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1 has b e e n  c o n v i c t e d  of a crime i n v o l v i n g  fraud o r  dishonesty, including

2 c o n v i c t i o n  b a s e d  o n  a gu i l t y  p l e a  or p l e a  of n o l o  contendere.

3 Sec. 06.50.070. P R E L I M I N A R Y  A P P R O V A L  OF A PP LI C A T I O N .  (a) U p o n

4 r e qu es t the d e p a r t m e n t  m a y  grant pr e l i m i n a r y  ap pr ova l of a license to

5 an ap p l i c a n t  b e f o r e  the applicant has o bt ai ned  the n e c ess ar y equity

6 i nv es tm en t co m m i t m e n t s  or has i den t i f i e d  the a pp l i c a n t ' s  directors and

7 officers.

8 (b) W h e n  g r a n t i n g  pr e l i m i n a r y  approval, the department shall

9 i n d i c a t e  that final ap pr ova l is c on di tio ne d on the department's re vie w

10 of the a pp l i c a n t ' s  co m p l e t e d  fund-raising, i n c l ud in g the controlling

11 pe rsons, and the c o m p l e t e d  ros t e r  of dire cto rs  and officers.

12 (c) If the d e p a r t m e n t  has gran te d pre l i m i n a r y  approval of a

13 license, the d e p a r t m e n t  may, b ef o r e  gr an ti ng  final approval, request

14 an u p d a t e d  b a l a n c e  s heet and o t h e r  in f o r m a t i o n  that the department

15 co n s i d e r s  relevant.

16 Sec. 06.50.080. DEN I A L  O F  APPLICATION. If the department denies

17 a l i ce ns e the d e p a r t m e n t  shall prov id e the ap plicant w i t h  a w r i t t e n

18 st a t e m e n t  e x p l a i n i n g  the basis for the denial.

19 Sec. 06.50.090. D IS PL AY  OF LICENSE. A  licensee shall post the

20 licen se  in a co n s p i c u o u s  place in the licensee's p r i n cip al  office.

21 Sec. 06.50.100. TR AN S F E R  OR  A S S I G N M E N T  O F  L I C E N S E  PROHIBITED. A

22 li ce n s e e  may not t r a n s f e r  or as sig n its license.

23 Sec. 06.50.110. S U R RE ND ER OF LICENSE. (a) U p o n  approval by a

24 t w o - t h i r d s  v o t e  of its board of di rectors and  after co mplying w i t h  (b)

25 and (c) of this section, a licensee ma y a pply to the department to

26 h a v e  the depar tme nt  accept the sur re nde r of the licensee's license.

27 If the d ep ar t m e n t  d e t e r m i n e s  that the r e q ui rem en ts  of this s e c t i o n

28 ha v e  b e e n  satisfied, the depar tm en t shall a p pr ov e the ap p l i c a t i o n

29 u n l e s s  the d e p a r t m e n t  d etermines that the p u r p o s e  of the a pp l i c a t i o n
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1 is to evade a current or prospective action by the department under

2 AS 06.50.730 - 06.50.860.

3 (b) Not less than 60 days before filing an application u nd er (a)

6 of this section, a licensee shall no ti fy  all of its shareholders and

5 creditors of its intention to file the application. Each creditor

6 shall be notified of the right to comment to the department. Each

7 sharehol de r shall be notified of the right to file w it h  the licensee

8 an objection to the proposed surrender of the license wi t h i n  the

9 60-day period and shall be advised that, if the shareholder files an

10 objection, the shareholder may also send a copy of the objection to

11 the department.

12 (c) If shareholders representing 20 percent of the outstanding

13 v o t i n g  securities of the licensee file an objection w i t h  the licensee,

14 the licensee may not proceed wi t h  the application unless the applica

15 tion is approved by a vote of shareholders representing two-thirds of

16 the outstanding voting securities of the licensee.

17 ARTICLE 2. CORPORATE MATTERS.

18 Sec. 06.50.120. CORPORATE NAME. (a) The corporate name of a

19 licensee must include the word "BIDCO". A licensee ma y not transact

20 business under a name other than its corporate name.

21 (b) Before being issued a license, a state corporation that

22 proposes to apply for a license or that applies for a license may

23 perform, under a name that indicates that the corporation is a busi-

24 ness and industrial development corporation, the acts necessary to

25 apply for and obtain a license and otherwise prepare to begin business

26 as a licensee. The corpora tio n m ay  not represent that it is a li-

27 censee until after the license has b ee n  obtained.

28 Sec. 06.50.130. B O A R D  O F  DIRECTORS, (a) The b oa rd  of directors

29 of a licensee must have at least seven directors.
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1 (b) The b oard of directors shall hold at least one meeti ng  each

2 calendar quarter.

3 (c) If the licensee is a subsidiary, at least three of the

4 directors must be persons w h o  are not directors or employees of the

5 parent corporation.

6 Sec. 06.50.140. NOT IC E OF OFFICER A N D  DI RE CT OR  CHANGES. Within

7 30 days of each of the following events, the licensee shall notify the

8 department in writi ng  of the event and provide additional information

9 that the department requires:

10 (1) the death, resignation, or removal of a director or

11 officer;

12 (2) the election of a director; or

13 (3) the appointment of an officer.

14 Sec. 06.50.150. DIVIDENDS. (a) A  licensee may not pay or

15 obligate itself to pay a cash dividend or dividend in kind to the

16 licensee's shareholders unless the payment is consistent wit h a divi-

17 dend policy that has been adopted by the licensee and approved by the

18 department.

19 (b) When approving dividend policies under this section, the

20 department shall consider the special characteristics of a BIDCO and

21 what is necessary to protect the licensee against unsafe or unsound

22 acts that could threaten the viability of the licensee as an ongoing

23 BIDCO.

24 (c) The department ma y at any time w it h d r a w  a previous approval

25 of a dividend policy if the department determines that the withdrawal

26 is necessary to prevent unsafe or unsound acts.

27 Sec. 06.50.160. STOCK BUY-BACK. A  licensee may not buy back or

28 obligate itself to buy ba c k  a share of equity interest from a

29 shareholder without the p ri or approval of the department.
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1 A R TI CL E 3. T R A N S A C T I O N  O F  BUSINESS.

2 Sec. 06.50.170. OFFICES. (a) A  licensee shall m a i n t a i n  at

3 least one office in this state.

4 (b) A  licensee ma y not m a i n t a i n  a n  o ff i c e  o u t si de this state.

5 (c) The location of each o f f i c e  of a licensee s h al l be rea-

6 sonably a c ce ssi bl e to the public.

7 (d) A  licensee shall post in a  c onspicuous p l ac e at e a c h  of the

8 licensee's offices a sign that b e a r s  the corp or ate  n a m e  of the li-

9 censee.

10 (e) At ea c h  of a licensee's offices, the licensee shall m a i n t a i n

11 per so nne l who are competent to cond uc t the business of the office.

12 (f) A licensee may  not e stablish, relocate, o r  c l o s e  an office

13 unless the licensee has g i v e n  the d e p a r t m e n t  wr i t t e n  notice.

14 Sec. 06.50.180. BU SI NE SS OF LICENSEE. A  licensee m a y  not engage

15 in a bu si ne ss other than p r o v i d i n g  f i n a nc ing  a ss is ta nc e a nd  ma nag e m e n t

16 a ss is ta nce  to businesses.

17 Sec. 06.50.190. G E N E R A L  POWERS. In a dd iti on  to the o t h e r  powers

18 g iv en  by this chapter and the p o w e r s  c o n f er re d on the l i c e n s e e  by the

19 laws u n d e r  w h i c h  it is i n c o r p o r a t e d  that are not i n c o n s i s t e n t  w i t h

20 this chapter, a licensee may

21 (1) bor ro w m o n e y  and o t h e r w i s e  incur i n d e b t e d n e s s  for the

22 licensee's purposes, i n c lu di ng  the i s s ui ng  of c o r p o r a t e  bonds, deben-

23 tures, notes, an d o ther ev idence o f  indebtedness; a l ic en s e e ' s  in-

24 de bt e d n e s s  m a y  b e  s e c ur ed or u ns ec u r e d ,  a n d  may  in v o l v e  e q u i t y  fea-

25 tures, inc lu di ng p ro vi s i o n s  for c o n v e r s i o n  to sto ck  a n d  w a r r a n t s  to

26 p u r c h a s e  stock;

27 (2) ma k e  contracts;

28 (3) incur a n d  pay n e c a s s a r y  and i n c i d e n t a l  o p e r a t i n g

29 expenses;
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1 (4) purchase, r eceive, hold, lease, acquire, sell, convey,

2 m o r tg age , pledge, or o t h e r w i s e  acquire or d i sp os e of real or personal

3 pr op er ty , an d the rights a n d  p r iv il ege s that are incid en ta l an d appur-

4 tenant to the transactions, if the real or pe rs o n a l  pr op e r t y  is for

3 the li censee's use in o p e r a t i n g  the licensee's b us ine ss  or if the real

6 or p e r s o n a l  p r o p e r t y  is a c q u i r e d  by the licensee fro m time to time in

7 s a t i s f a c t i o n  of debts or th e en for cement of obligations;

8 (5) make d o n a t i o n s  for charitable, educational, research,

9 or s i m i l a r  purposes;

10 (6) provide f i n a nc ia l assistance and e s t a b l i s h  the terms

11 and c o nd it ion s of the f i n anc ia l assistance;

12 (7) implement a r e a s o n a b l e  and prud en t po li cy for con-

13 s e r v i n g  and inve st in g the license e' s money before the m oney is used to

14 p r o v i d e  financing ass is t a n c e  to business or to pay the expenses of the

15 licensee;

16 (8) exercise the incidental powers that are necessary,

17 convenient, or reasonably r e l a t e d  to p r o v i d i n g  f i n a nc ing  assistance

18 and m a n a g e m e n t  assistance to businesses.

19 Sec. 06.50.200. F I N A N C I N G  AS SI S T A N C E  FORM, TERMS, A N D  C O N D I -

20 TIONS. A licensee may d e t e r m i n e  the form, terms, an d conditions for

21 the fi n a n c i n g  assistance that it w il l  provide.

22 Sec. 06.50.210. F I N A N C I N G  ASS IS T A N C E  ALLOWED. The financing

23 as si s t a n c e  that a licensee m a y  provide includes

24 (1) loans;

25 (2) pu rchase of debt instruments;

26 (3) straight e q u i t y  investments in c l u d i n g  the pur ch as e of

27 c o m m o n  s tock or p r e fe rr ed  stock;

28 (4) debt w i t h  equity features i n c lu di ng war r a n t s  to

29 p u r c h a s e  stock, co nv ert ib le  debentures, or receipt of a perce nt  of net
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< r

1 income o r  sales;

2 (5) royalty-based financing;

3 (6) debt guarantee;

4 (7) property leasing.

5 Sec. 06.50.220. PURCHASE OF SECURITIES. Unless prohibited by

6 regulations of the department, a licensee may purchase the securities

7 of a business either directly, or indirectly through an underwriter.

8 Sec. 06.50.230. PARTICIPATION IN GOVERNMENTAL PROGRAMS. (a) A

9 licensee may participate in the program of the Small Business Adminis-

10 tration under 15 U.S.C. 636(a), or other federal, state, or local

11 government program for w hi ch  the licensee is eligible and that has as

12 the program's function the p ro vision or facilitation of financing

13 assistance or management assistance to businesses.

14 (b) If a licensee participates in a program referred to in (a)

15 of this section, the licensee shall comply with the requirements of

16 the program.

17 Sec. 06.50.240. SCOPE OF MANAGEMENT ASSISTANCE. W he n  providing

18 management assistance, a licensee may provide management advice,

19 management services, technical advice, and technical services.

20 Sec. 06.50.250. LIMITATION TO PURPOSES OF BUSINESS. Financing

21 assistance and management assistance provided by a licensee to a

22 business shall be for the business purposes of the business.

23 Sec. 06.50.270. CONTROL OF OTHER BUSINESSES. A  licensee may not

24 hold control of another business, except as provided under AS 06.50.-

25 280 - 06.50.330. In this section, "licensee" includes the licensee in

26 concert with

27 (1) a director, officer, principal shareholder, or affili-

28 ate of the licensee;

29 (2) another licensee; or
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1 (3) a director, officer, principal shareholder, or affili-

2 ate of another licensee.

3 Sec. 06.50.280. CONTROL OF AS SI S T E D  BUSINESS. (a) A  licensee

4 that provides financing assistance to a business ma y acquire and h old

5 control of the business to the extent necessary to protect the li-

6 censee's interest as a creditor of, or investor in, the business.

7 (b) Unless the department approves a longer period, a licensee

8 holding control of a business under this section shall divest itself

9 of the control as soon as practicable, or wit hin  five years after

10 acquiring the interest, whichever is sooner.

11 (c) If a licensee anticipates acquiring and holdi ng  control of a

12 business under (a) of this section, the licensee shall file w it h  the

13 department a plan for acquiring and holding control of the business.

14 The plan must include at least the

15 (1) reasons why it is necessary for the licensee to acquire

16 and hold control of the business;

17 (2) percentage that the licensee plans to ow n of the out-

18 standing voting securities of the business;

19 (3) licensee's proposed course of action upon obtaining

20 control of the business;

21 (4) length of time the licensee anticipates that it will be

22 necessary to hol d control of the business.

23 Sec. 06.50.290. CONTROL OF SMALL BUSINESS INVESTMENT COMPANY.

24 With  the approval of the department, a licensee may acquire and hold

25 control of a corporation that is licensed as a small business invest-

26 ment company under 15 U.S.C. 662 - 697c.

27 Sec. 06.50.300. CONTROL OF LOCAL DEVELOPMENT COMPANY. W i t h  the

28 approval of the department, a licensee may acquire and hold  control of

29 a business that is a local development company u nd er  15 U.S.C. 662
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(Small B u s i n e s s  I n v e s t m e n t  Program), w h e t h e r  or not the de ve lopment 

comp any  is or m a y  b e c o m e  c e r t i f i e d  by the Small Business A d m i n i s t r a­

tion u n d e r  15 U.S.C. 697.

Sec. 06. 50 . 3 1 0 .  C O N T R O L  OF B U S I N E S S  P R O V I D I N G  F INANCING A S S I S­

TANCE A N D  M A N A G E M E N T  AS S I S T A N C E .  W it h  the ap pr o v a l  of the department, 

a licensee m a y  ac q u i r e  a nd  ho l d  control of a n o t h e r  business that is 

e n gag ed  o nly in the b u s i n e s s  of p r o v i d i n g  f i n a nc ing  assistance and 

ma na g e m e n t  a s s i s t a n c e  to b usinesses.

Sec. 0 6 . 50 .3 20.  C O N T R O L  OF O T H E R  B U S I N ES SES . (a) With the 

approval of the d e p a r t m e n t ,  a licensee m a y  a c qu ir e and h ol d  control of 

a b us iness not o t h e r w i s e  al l o w e d  u n d e r  AS 0 6 . 5 0 . 2 7 0  - 06.50.310.

(b) Th e d e p a r t m e n t  m a y  not appr ov e an a p p l i c a t i o n  u n d e r  (a) of 

this s e c t i o n  u n l e s s  the d e p a r t m e n t  d e t e r m i n e s  that

(1) the a c q u i s i t i o n  and control will not cause the amount 

of the l i c e n s e e ' s  i nv e s t m e n t s  in b u s i n e s s e s  c o ve re d by this section to 

exceed 15 p e r c e n t  of the assets of the licensee; and

(2) in the d e p a r t m e n t ' s  ju dgment the approval will promote 

the pu rp o s e s  of this chapter.

(c) A n  a p p r o v a l  u n d e r  (a) of this s e c t i o n  may not be for a 

period of m o r e  th a n  t hre e years, unless the d e pa rt men t determines that 

a longer p e r i o d  is n e c e s s a r y  and consi ste nt  w i t h  the purposes of this 

chapter.

Sec. 06.50 .3 25 . D E F I N I T I O N  OF " H O L D  CONT RO L. " In A S  06.50.270 - 

06.50.320, " h o l d  co nt r o l "  means to d i r e c t l y  o r  indirectly own, of 

record o r  b e n e f i c i a l l y ,  a p e r c e n t a g e  of a busine ss 's  v o t i n g  equ it y 

interests that is m o r e  t h a n

(1) 40 p e r c e n t  of the o u t s t a n d i n g  v o t i n g  eq u i t y  interests

if the b u s i n e s s  has o u t s t a n d i n g  v o t i n g  e q u i t y  interests h e l d  by fewer 

than 50 p ers o n s ;
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(2) 25 p e r ce nt  of the o u t s t a n d i n g  v o t i n g  equity interests

if the bu si n e s s  has o ut s t a n d i n g  v o t i n g  equity interests he l d  by 50 or 

more persons.

Sec. 06.50.330. A P P R O V A L  W I T H O U T  ORDER. If the department fails 

to issue an o r d e r  a p p r ovi ng  or d e n y i n g  an a p p l i ca ti on  u n d e r  AS 06.50.- 

280, 06.50.290, or 06.50 .3 00  w i t h i n  60 days from receipt by the d e­

partment of a n  application, the a p p l i c a t i o n  shall be c onsidered as 

app roved by the d e p a r t m e n t .

Sec. 06.50.340. B US INESS P R A C T I C E  STANDARD. (a) A  licensee 

shall transact its business in a safe and s o un d m an n e r  and shall 

ma i n t a i n  itself in a safe and s ound condition.

(b) In d e t e r m i n i n g  w h e t h e r  a licensee is transacting business in 

a safe and s o und  manner, the d e pa rt men t may not consider the risk of 

p r o v i d i n g  finan ci ng  a ssistance to a business, unless the department 

determines that the risk is great e n o u g h  to demons tra te  gross m i s m a n­

agement w h e n  co mp a r e d  w it h  the ret ur n that can be realistically e x­

pected .

(c) N o t w i t h s t a n d i n g  the o t her  provi sio ns  of this section, the 

department m a y

(1) if the amount of the fina nc ing  assistance is unduly 

large in r e l a t i o n  to the total assets or the total shareholder equity 

of the licensee, determine that a licensee's financing assistance to a 

single busin es s or group of a f f i l i a t e d  b usinesses violates (a) of this 

s ec ti on  or c ons ti tu te s an unsa fe  or u n so un d act;

(2) require that a licensee m a i n t a i n  a reserve in the 

amount of a n t i c i p a t e d  losses;

(3) requ ir e that a li censee have i n  effect a w r i t t e n  f i­

nan c i n g  a s s i s t a n c e  policy a p p r o v e d  by th e licensee's b o a r d  of 

directors, i n c l u d i n g  credit e v a l u a t i o n  and o t h e r  matters; the depart-
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1 ment may not require that a licensee adopt a financing assistance

2 policy that contains standards that prevent the licensee from exercis-

3 ing needed flexibility in evaluating and structuring financing assis-

4 tance to bu sinesses on an individual basis.

5 Sec. 06.50.350. PROHIBITION OF CONFLICT OF INTEREST. A  conflict

6 of interest that does or could impair the impartial judgment of a

7 director or employee of a licensee is prohibited.

8 Sec. 06.50.360. DISCLOSURE OF POTENTIAL CONFLICT OF INTEREST. A

9 person shall disclose a potential conflict of interest that occurs in

10 a transaction in the financing documents of the transaction or, if the

11 transaction does not involve financing assistance, in another appro-

12 priate document, if the person

13 (1) participates in a decision of a licensee relating to

14 the transaction; and

15 (2) knows of a potential conflict of interest involving the

16 transaction.

17 Sec. 06.50.370. POTENTIAL CONFLICTS OF INTEREST DEFINED. (a)

18 In AS 06.50.350 - 06.50.360, licensee transactions that involve a

19 potential conflict of interest include

20 (1) providing financing assistance to a principal share-

21 holder of the licensee, to a person controlled by a principal share-

22 holder of the licensee, or to a director, officer, partner, relative,

23 controlling person, or affiliate of a principal shareholder of the

24 licensee;

25 (2) providing financing assistance to a business to which

26 one or more of the following provides or plans to provide contempo-

27 raneous f inancing assistance:

28 (A) a principal shareholder of the licensee;

29 (B) a director, officer, partner, relative, control-

2
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1 ling person, or affiliate of a principal shareholder of a li-

2 censee;

3 (C) an affiliate of a principal shar eh ol de r of a

4 licensee; or

5 (D) a perso n controlled by a principal sh are ho ld er  of

6 the licensee;

7 (3) providing financing assistance to a business that has

8 or is expected to have a substantial business rel at io nsh ip  w i t h  an-

9 other business that has a director, officer, or control li ng  per s o n  who

10 is also

11 (A) a director, officer, or controlling p e r s o n  of the

12 licensee; or

13 (B) the spouse of a director, officer, or controlling

14 pers on  of the licensee;

15 (4) providing financing assistance to a bu siness if the

16 business, or a director, officer, or controlling p er s o n  of the busi-

17 ness contemporaneously has lent or will lend money to an associate of

18 the licensee;

19 (5) providing financing assistance for the p ur chase of

20 property of an associate or principal shareholder of the licensee;

21 (6) selling or otherwise transferring an asset of the

22 licensee to an associate or principal shareholder of the licensee.

23 (b) In this section, "relative" means a parent, child, sibling,

24 spouse, grandparent, grandchild, nephew, niece, aunt, or uncle, or a

25 relative of the same degree through marriage.

26 Sec. 06.50.380. ENCUMBRANCE OF PROPERTY. Except w i t h  the ap-

27 proval of the department, a licensee may not provide a lien on or

28 security interest in the licensee's property for the p u r po se of

29 securing an obligation of another person or an o bl ig a t i o n  in curred for
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the b e n e f i t  of another person.

AR T I C L E  4. M E RGE RS  A N D  ACQUISITIONS.

Sec. 06.50.400. A C Q U I R I N G  C O N T R O L  O F  A  LICENSEE. Except at 

oth er wi se p ro v i d e d  und er  AS 06. 50 .2 70 - 06.50.330, a p e r s o n  may not 

acquire control of a licensee witho ut  the prior approval of the d e­

partment .

Sec. 06.50.410. A P P L I C A T I O N  TO A C Q U I R E  CONTROL. (a) The d e­

partment shall approve an a p p l i c a t i o n  to acquire control of a licensee 

under A S  06.50 .4 00  if the depart me nt  de termines that

(1) the applicant and the d irectors and officers of the 

applicant are of good c h a r ac te r and s oun d financial standing;

(2) it is reason ab le  to b e l i e v e  that the applicant will 

comply w i t h  this chapter; and

(3) the plans, if any, of the applicant to make a m a jo r 

change in the business, co rporate structure, or management of the 

licensee are not d e t r im en ta l to the safety and soundness of the li­

censee .

(b) If, after notice and a hearing, the department d etermines 

that the criteria for ap proval in (a) of this section have not b een 

satisfied, the depar tm ent  shall den y the application.

Sec. 06.50.420. D ETE RM INATIONS. (a) W h e n  the department is 

re v i e w i n g  an ap p l i c a t i o n  un de r AS 06.50.410, the department may d e t e r­

mine that an

(1) applicant or a d i r e c t o r  o r  offi ce r of an  applicant is 

not of good c ha racter if the p e r s o n  has been  convicted of a crime 

in v o l v i n g  fraud or dishonesty, in c l u d i n g  c onviction b as ed on a guilty 

ple a o r  pl e a  of nolo contendere;

(2) applican t' s pl a n  to make a m a j o r  change in the 

m a n a g e m e n t  of a licensee is d e t r i me nta l to the safety and soundness of
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1 the licensee if the p l a n  pr ov i d e s  for a p er s o n  to become a director or

2 o f f i c e r  of the licensee and the pe rs on  has been c o n vi ct ed  of a crime

3 inv ol vi ng  fraud or dishonesty, i ncluding co nv i c t i o n  b ased o n  a guilty

4 p l e a  or p l e a  of n olo contendere.

5 (b) The conditions d e s c r i b e d  in (a) of this section are not the

6 onl y conditions u p o n  w h i c h  the de partment may d e t er mi ne  that an appli-

7 cant or a d ir ector or an o f f i c e r  of an applicant is not of good char-

8 a ct er or that an applic ant 's  p l a n  to m a k e  a ma jo r change in the man-

9 agement of a licensee is de tri me nt al  to the safety and soundness of

10 the licensee.

11 Sec. 06.50.430. MERGER. A  licensee may not merge w i t h  another

12 c o r p o r a t i o n  unless the me r g e r  is approved by the department, and, if

13 the licensee is not the surv iv in g corporation, the surv iv in g corpora-

i ^ 14 tion is a licensee.

!
15 Sec. 06.50.440. PURCHASE. A  licensee may n ot  p ur cha se  all or

16 substa nt ial ly  all of the b usiness of anothe r p e r s o n  unless the pur-

17 chase is approved by the department.

18 Sec. 06.50.450. SALE. A  licensee may not sell all or substan-

19 tially all of the licensee's business or of the business of an office

20 of the licensee to another p e r s o n  unless the p u r c h a s e r  is a licensee

21 and the sale is approved by the department.

22 Sec. 06.50.460. D E P A R T M E N T  APPROVAL. The department may not

23 approve a merger, purchase, or sale u n d e r  AS 0 6.50.430 - 06.50.450

24 un le ss  the department d et er mi ne s that

25 (1) the merger, purchase, o r  sale w i l l  be safe and sound

26 w i t h  respect to the a c q ui ri ng  licensee;

27 (2) u p o n  c o n su mma ti on  of the merger, purchase, or sale, it

28 is reasonable to belie ve  that the ac quiring licensee will comply w i t h

| 29 this chapter;
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(3) the merger, purchase, or sale will not have a major 

detrimental effect on competition in the providing of financial assis­

tance or management assistance to businesses, or, if there will be a 

detrimental effect, the merger, purchase, or sale is necessary in the 

interests of the safety and soundness of a party to the merger, pu r­

chase, or sale, or is otherwise, on balance, in the public interest.

ARTICLE 5. REGULATION, REPORTING, A N D  EXAMINATION.

Sec. 06.50.470. ADMINISTRATION. (a) The department shall 

administer this chapter. The department may issue orders and adopt 

regulations that, in the opinion of the department, are necessary to 

execute, enforce, and achieve the purposes of this chapter. Adoption 

of regulations under this chapter is subject to the Administrative 

Procedure Act (AS 44.62).

(b) The department shall adopt regulations relating to

(1) d iversity requirements;

(2) debt-equity ratio;

(3) control of other businesses

(4) asset quality;

(5) the boards of directors;

(6) accounting requirements;

(7) conflicts of interest.

Sec. 06.50.480. CONDITIONS OF ORDER OR LICENSE. When the d e­

partment issues an order or license under this chapter, the department 

may impose conditions that the department determines are necessary to 

carry out the purposes of this chapter.

Sec. 06.50.490. DECLARATORY RULINGS. The department ma y  provide 

to an interested pe r so n  a declaratory ruling on a provision of this 

chapter.

Sec. 06.50.500. JUDICIAL REVIEW. A  final order, decision,
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1 license, or other official act of the department under this chapter is

2 subject to j u d icial review by the superior court u nder the applicable

3 rules of court.

4 Sec. 06.50.510. INVESTIGATIONS. The department may make public

5 or private investigations inside or outside the state that the depart -

6 ment considers n e cessary to determine whet he r  to approve an applica-

7 tion for a license, to determine whether a p e r s o n  has v i o lated or is

8 about to violate this chapter, to aid in the enforcement of this

9 chapter, or to aid in issuing an order or adopting a regulation under

10 this chapter.

11 Sec. 06.50.520. INVESTIGATIVE POWERS. For the purposes of an

12 investigation, examination, or other proceeding under this chapter,

13 the department m a y  administer oaths and affirmations, subpoena wit-

14 nesses, compel the attendance of witnesses, take evidence, and require

15 the production of books, papers, correspondence, memoranda, agree-

16 ments, and other documents or records that the department considers

17 relevant or material to the proceeding.

18 Sec. 06.50.530. FAILURE TO COMPLY. If a person fails to comply

19 wi t h  a subpoena issued by the department u nder this chapter or to

20 testify with respect to a matter covered by this chapter, the superior

21 court may issue an order requiring the attendance of the person and

22 the giving of testimony or production of evidence.

23 Sec. 06.50.540. SERVICE OF PROCESS. If the department is au-

24 thorized to make service of process in c onnection w i t h  a noncriminal

25 administrative p r o c e e d i ng  under this chapter, the department may make

26 the service by registered or certified mail.

27 Sec. 06.50.550. FEES. A  person shall pay the department

28 (1) $2,500 for filing an a pplication for a license;

29 (2) $1,250 for filing an a pplication for approval to ac-
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1 q u i r e  control of a licensee;

2 (3) $ 1 , 2 5 0  for filing an a p p l i c a ti o n  for approval f o r  a

3 merger, purchase, o r  sale u n d e r  AS 06.50.430 - 06.50.460; if two or

4 m o r e  applications r e l a t i n g  to the same merger, purchase, or sale are

5 filed, the fee for filing e a c h  a p p l i c at i o n  is the figure r e s u l t i n g

6 f ro m  d iv iding $1 , 2 5 0  by the n u m b e r  of the applications;

7 (4) $2 , 50 0  each c a l e n da r  ye a r  at the time e s t a b l is h e d  by

8 the department, if the p e r s o n  is a licensee;

9 (5) a fee e s t a b l i s h e d  by the d e partment for the e x a m i n a t i o n

10 of a licensee or a subsid i a r y  of a licensee; the d e partment shall base

11 the fee on the n u m b e r  of e x am i n e r  h ours used for the ex a m i na t i o n  and

12 the travel expenses involved; the department shall bill e x a m i ne r  time

13 at a rate b e t w e e n  $25 and $40 an hour; the fee shall be paid w i t h i n  10

14 d a y s  after r e c e i v i n g a statement from the department.

15 Sec. 06.50.560. FEE P A Y M E N T  A N D  REFUNDS. A  fee for fi li n g  an

16 a p p l i c a t i o n  w i t h  the d e partment shall be paid at the time the applica-

17 t i o n  is filed w i t h  the department and is not refundable.

18 Sec. 06.50.570. A C C O U N T I N G  FOR FEES. The d epartment shall

19 acco u n t  for all fees paid u n d e r  this chapter and deposit them in the

20 g e n e r a l fund.

21 Sec. 06.50.580. RE C O R D  A N D  R E P O R T  REQUIREMENTS. (a) A l i c ensee

22 shall make and k e e p  books, accounts and other records in the f o r m  and

23 manner, at the place, and for the p e r i o d  of time that the d e p a r t m e n t

24 es t a b l i sh e s  by regulation.

25 (b) A  licensee, aff i l ia t e  of a licensee, and a s ubsidiary of a

26 licensee shall file w i t h  the d e p ar t m e n t  the reports that the d e p a r t-

27 m e n t  requires. A  report m u s t  be in the form and c o n t a i n  the in f oraa-

28 t i o n  that the de p a r t m e n t  requires.

29 (c) The d e p a r t m e n t m a y  requi r e  by order that a licensee w r i t e
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1 d o w n  a n  asset on the licensee's b o ok s  and records at a v a l u a t i o n  that

2 repr e s e nt s  the current value of the asset.

3 (d) Not later than 90 days a f t e r  the close of the calendar year,

4 or a longer pe r i o d  if specified by the department, a licensee shall

5 file w i t h  the d e partment an audit report containing

6 (1) for a licensee that is o r ganized u n d e r  AS 10.06, or

7 that has b e e n  issued a certificate of authority u nder AS 10.06 to

8 t ra nsact business in the state, financial statements, including a

9 b a l a n c e  sheet, statement of income o r  loss, statement of changes in

10 capi t a l  accounts, and statement of changes in financial po s ition for,

11 or as of the end of, the calendar year, p r e p a r ed  w i t h  an audit by an

12 independent c e r tified public accou n ta n t  in a c cordance with generally

13 a c c e p t e d  a c c o u n t i ng  principles;

14 (2) for a licensee that has been incorporated u n d e r  AS 10.-

15 20 or that has been issued a c e r t i f i c at e  of authority under AS 10.20

16 to transact business in the state, financial statements that are

17 compa r a b l e  to the statements r e q u i r e d  by (1) of this subsection;

18 (3) a report, certificate, or opin i o n of the independent

19 c e r t i f i e d  public accountant who p e r f o r ms  the audit, stating that the

20 financial statements were p re p a r e d  in accordance w i t h  g e n erally ac-

21 ce p t e d  a c counting principles; and

22 (4) o ther i nformation that the department requires.

23 Sec. 06.50.590. RECORDS A N D  R E PO R T S  KE P T  BY OTHERS. (a) If a

24 p e r s o n  other than a licensee makes or keeps all or part of the books,

25 accounts, or other records of the licensee, this chapter applies to

26 the p e r s o n  w i t h  respect to the books, accounts, and other records to

27 the same extent as if the p e r s o n  w e r e  the licensee.

28 (b) If a p e r s o n  other than a n  affiliate or subsidiary of a

29 licensee makes or keeps all or part of the books, accounts, or o t he r
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records of the affiliate or subsidiary, this chapter applies to the 

p e r s on  wit h  respect to the books, accounts, and other records to the 

same extent as if the person were the affiliate or subsidiary.

(c) If the department considers it expedient, the department may 

require a licensee to obtain the approval of the department before 

p ermitting another person to make or keep all or part of the books, 

accounts, or other records of the licensee.

Sec. 06.50.600. INFORMATION ON ECONOMIC DEVELOPMENT EFFECT. 

Each year the department shall publish and provide to the legislature 

information on the effect of this chapter on promoting economic d e v e l­

opment in the state. The information must include aggregate statis­

tics on

(1) the number and dollar amount of the financing a s s i s­

tance made by licensees to businesses;

(2) the number and dollar amount of the financing a s s i s­

tance made by licensees to businesses organized into broad categories 

of industry; the standard industrial classification manual may be used 

for the categories;

(3) the number and dollar amount of the financing a s s i s­

tance made by licensees to minority-owned businesses and to businesses 

owned by women; and

(4) estimates of the number of jobs created or retained.

Sec. 06.50.610. EXAMINATION OF LICENSEES A N D  SUBSIDIARIES. (a)

The department may at any time examine a licensee or a subsidiary of a 

licensee. Licensure under this chapter constitutes implied consent to 

examination by the department.

(b) The department shall examine a licensee at least once during 

e ach calendar year.

(c) At the department's request the following persons shall
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1 provide to the department the books, accounts, and records of a li-

2 censee or a licensee's subsidiary and shall otherwise facilitate the

3 department's examin at i o n  of the licensee to the fullest extent possi-

4 b l e :

5 (1) a director, officer, or e m p loyee of a licensee being

6 examined by the d e p a r t m e n t ;

7 (2) a director, officer, or employee of a subs i d i ar y  of a

8 licensee b eing exami n e d  by the department;

9 (3) a person having custody of the books, accounts, or

10 records of a licensee being examined by the department;

11 (4) a person having custody of the books, accounts, or

12 records of a subsidiary of a licensee being examined by the depart-

13 m e n t .

14 (d) The department may retain a c e r tified public accountant,

15 attorney, appraiser, or other p e r s o n  to assist the department in the

16 examination of a licensee or a subsidiary of a licensee if the depart-

17 ment determines that the assistance is necessary. W i t h i n  10 days

18 after receipt of a statement from the department, the licensee being

19 examined shall pay the fees of a person retained by the department

20 under this subsection.

21 ARTI C L E  6. CERTAIN UNLAWFUL ACTIVITIES.

22 Sec. 06.50.620. MISREPRESENTATION. (a) Except as otherwise

23 provided in AS 06.50.120, a p e r s o n  transacting business in the state

24 who is not a licensee may not knowingly u s e  a name or title that

25 indicates that the person is a business and industrial development

26 corporation or otherwise represent that the person is a B I D C O  or a

27 licensee.

28 (b) A  licensee may not knowingly misrepresent the m e a n i n g  or

29 effect of its license.
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Sec. 06.50 . 6 4 0 . I N S P E C T I O N  O R  C OP Y I N G  REFUSAL. A  p e r s o n  h a v i n g  

custody of all o r  part of the b o o k s ,  accounts, or o t h e r  reco r d s  o f  a 

licensee may n o t  know i n g l y  ref u s e  to a l l o w  the department, u p o n  r e­

quest, to i n s pe c t  or m ake copies of the records.

Sec. 0 6 .50.660. F I N A N C I N G  A S S I S T A N C E  T O  A S S O C I A T E S  O F  LI CENSEE. 

A licensee m a y  not directly or i n d i r e c t l y  p r o v i d e  fin a n c i n g  a s s i s t a n c e  

to an a s s o c i a t e  of the licensee.

Sec. 0 6.50.670. F I NANCING A S S I S T A N C E  T O  D I S C H A R G E  O B L I G A T I O N  TO 

A S S O C I A T E  OF LICENSEE. A  l i c e n s e e may no t  d i r e c t l y  or i n d i r e c t l y  

p r o v i d e  f i n a n c i n g  assistance to d ischarge, or to free m on e y  for u s e  in 

discharging, p a r t  or all of an o b l i g a t i o n  to a n  a s s o c i a t e  of the 

licensee. T h i s  section does not apply to a t r a n s a c t i o n  e f f e c t e d  b y  an 

a s s ociate of a licensee in the n or m a l  co u r s e  of the a s s o c i a t e ' s  b u s i­

ness i n v o l v i n g a line of credit o r  f i n a n c i ng  a s s i s t a n c e  w i t h  a t e r m  of 

not mor e  t han five years.

Sec. 06.50.680. C O N T E M P O R A N E O U S  F I N A N C I N G  ASSIST A N C E . (a) If 

the terms o n  w h i c h  a licensee provides f i n a n c i n g  a s s i s t a n c e  to a 

b u s iness are less favorable to the licensee tha n  the terms on  w h i c h  an 

as sociate of the licensee p r o v i d e s  f i n a n c i n g  a s s i s t an c e  to the b u s i­

ness, the l i c e n s e e  may not d i r e c t l y  or i n d i r e c t l y  provide the a s s i s­

tance to the b us iness w i t h i n  on e  year b e f o r e  or a fter the a s s o c i a t e  

pr o vides assistance.

(b) If the financing a s s i s t a n c e  p r o v i d e d  by the licen s e e ' s  

a s s ociate is of a different k i n d  from th e  f i n a n c i n g  a s s i s t a n c e  p r o v i d­

ed by the licensee, the b u r d e n  is on the li c ensee to pr o v e  that the 

terms on w h i c h  the licensee p r o v i d e d  the f i n a n c i n g  a s s i s t a n c e  w e r e  at 

least as f a v o r a b le  to the li c e n s e e  as the terms o n  w h i c h  th e  a s s o c i a t e  

p r o v i d e d  the assistance.

(c) T h i s  section does no t  apply
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4 (3) to a t r a n s a c t i o n  e f f e c t e d  by an associate of a licensee

5 in the normal course of the a s s o c i a t e ' s  business involving either a

6 line of credit or f i n a n c i n g  a s s i s t a n c e  w i t h  a term of not more than

7 five years.

8 Sec. 06.50.690. C O M P E N S A T I O N  OF ASSOCIATE. (a) A n  associate of

9 a licensee m a y  not d i r e c tl y  or indir ec t l y  receive fro m  a person to

10 w h o m  the licensee provides f i n a n c i n g  assistance com p e ns a t i o n  in con-

11 n e c t i o n  w i t h  the p r o v i d i n g  of th e  financing assistance or anything of

12 v a l u e  for procuring, influencing, or attempting to procure or influ-

13 ence  the licensee's ac t io n  w i t h  respect to p r o v i di n g  the financing

14 assistance.

15 (b) This section does not apply to the receipt of fees by an

16 a s s o c i a t e  of a licensee for b o n a  fide closing services performed by

17 the associate if

18 (1) the associate, w i t h  the consent and knowledge of the

19 p e r s o n  to w h o m  the financing a s s i s t a n c e  is provided, is designated by

20 the licensee to p e r f o r m  the services;

21 (2) the services are appropriate and nec e s s a r y  under the

22 circumstances;

23 (3) the fees for the services are ap p roved as reasonable by

24 the licensee; and

25 (4) the fees for the services are c o llected by the licensee

26 o n  behalf of the associate.

27 (c) In (b) of this s ec tion, "closing services" means services

28 p e r f o r m e d  in c o n n e ct i o n  w i t h  th e p r oviding of fin a n c i n g  assistance and

29 includes a p p r a i si n g  p r o p er t y  a n d  p r e paring credit reports; "closing
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services" does not include a service that is performed after providing 

the financing assistance.

Sec. 06.50.700. EXEMPTIONS. (a) If the department finds that 

the exemption is in the public interest and that the regulation of the 

person, transaction, or class is not necessary for the purposes of 

this chapter, the department may exempt a person or transaction or 

class of persons or transactions from AS 06.50.660 - 06.50.690.

(b) The department may make an exemption under (a) of this 

section by order or regulation. The exemption may be unconditional or 

upon specified terms and conditions and for specified periods.

(c) When making an exemption u nder (a) of this section, the

department shall consider the applicable conflict of interest p r o­

visions of federal law or regulation governing federal financing 

p r o g r a m s .

Sec. 06.50.710. CRIMINAL PENALTY. (a) A person who knowingly 

commits an act that violates AS 06.50.620 - 06.50.700 is guilty of a 

class C felony.

(b) This section does not apply to an act committed or omitted 

in goo d  faith in conformity w ith an order, regulation, declaratory 

ruling, or written interpretative opinion of the department, even if 

the order, regulation, declaratory ruling, or written interpretative 

opinion is later amended, rescinded, or repealed, or determined by

judicial or other authority to be invalid.

Sec. 06.50.720. RELATIONSHIP TO OTHER CRIMINAL PROVISIONS. This 

c hapter does not limit the power of the state to prosecute a person 

for an act that constitutes a crime under another statute.

ARTICLE 7. ENFORCEMENT.

Sec. 06.50.730. INJUNCTION A N D  ENFORCED COMPLIANCE. If, in the 

opinion of the department, a pe r s o n  has violated this chapter, or if
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there is reasonable cause to b e li e v e  that a p e r s o n  is about to violate 

this chapter, the department ma y  b r i n g  an ac t i o n  in superior court to 

enjoin the v i olation or to enforce compliance w i t h  this chapter. U p o n  

a proper showing, a restraining order, p r e l im i n a r y  or permanent i n­

junction, or writ of mandamus shall be granted, and a receiver or a 

conservator may be appointed for the defendant or the defendant's 

a s s e t s .

Sec. 06.50.740. CEASE A N D  D E S I S T  ORDERS F O R  U N L I C E N S ED  PERSONS. 

If the department finds that a p e r s o n  has v i o l a t e d  or that there is 

reasonable cause to believe that the p e r s o n  is about to violate 

AS 06.50.120(b) or 06.50.620(a), the department ma y  order the person 

to cease and desist from the v i o l a t i o n  unless and until the person is 

issued a license under this chapter.

Sec. 06.50.750. CEASE AN D  D E S I S T  ORDERS FOR VIOLATIONS BY L I­

CENSEES. After notice and a hearing, if the department determines 

that a licensee or a subject p e rs o n  of a licensee has v i o lated or is 

violating, or that there is r easonable cause to believe that the 

licensee or subject person is about to v i ol a t e  this chapter, the 

department may order the licensee or subject pe r s o n  to cease and 

desist from the action or violation. The o rd e r  may require the 

licensee or subject person to take affirmative action to correct a 

condition resulting from the a c t i o n  or violation.

Sec. 06.50.760. CEASE A N D  D E SI S T  ORDERS F O R  UN S A F E  A N D  U N S O U N D  

ACTS. A f t e r  notice and a hearing, if the department determines that a 

licensee or subject person of a licensee has enga g e d  in or that there 

is a reasonable cause to believe that the licensee or subject p e r s o n  

is about to engage in an unsafe or unsound act w i t h  respect to the 

business of the licensee, the d epartment may o r d e r  the licensee or 

subject person to cease and desist from the a ct i o n  or violation. The

___________



to take 

ac t i o n  or

o r d e r  may r e q u i r e  the licensee or subj e c t  p e r s o n  to take a f f i r m a t i v e  

a c t i o n  to correct a co n d i t i o n  r e s u l t i n g  f r o m  the a c t i o n  or v i ol a t i o n .

Sec. 0 6.50.770. O T H E R  C E A S E  A N D  D E S I S T  ORDERS. If the d e p a r t­

men t  deter m i ne s  that a factor set out in A S  0 6 . 5 0 . 7 5 0  - 0 6 . 5 0 . 7 6 0  is

true w i t h  resp e c t  to a licensee or subject p e r s o n  of a l i c ensee an d 

that the a c t i o n  or v i o l a t i o n  is likely to c a u s e  the i n s ol v e n c y  or 

su b s t a n t ia l  d i s s i p a t i o n  of the a s s e t s  or e a r n i n g s  of the licensee, is 

likely to s e r i o u s l y  w e a k e n  the c o n d i t i o n  of the licensee, or is likely 

to otherwise s e r i o u s l y  p r e j u d i c e the i n t e r e s t s  of the licensee b e f o r e  

the c om p l e t i o n  of p r o c e e d i n g s  c o n d u c t e d  u n d e r  A S  0 6. 5 0 . 7 5 0  - 06.50.-

760, the d e p a r t m e n t  ma y  order the licensee o r  subject p e r s o n  to c ease 

a n d  desist from the a c t i o n  or v i o l a t i o n.  T h e  o r d e r  may  r e q u i r e the 

licensee or subject p e r s o n  to take a f f i r m a t i v e  a c t i o n  to correct a

c o n d i t i o n  r e s u l t i n g  from the ac t i o n  or v i o l a t i o n .

Sec. 06.50.780. R E M O V A L  A N D  S U S P E N S I O N  OR D E R S  IN CASES O F  V I O L A­

TI O N  OR B R E A C H  OF DUTY. (a) The d e p a r t m e n t  m a y  issue an o r d e r  r e m o v­

ing a subject p e r s o n  of a licensee from o f f i c e  w i t h  the licensee and 

p r o h i b i t i n g  the subject p e r s o n  f rom f u r t h e r  p a r t i c i p a t i n g  in any 

m a n n e r  in the condu c t  of the b u s i n e s s  of th e  licensee if the d e p a r t­

ment deter mi n e s  a f t e r  notice and a h e a r i n g  that

(1) the p e r s o n  has v i o l a t e d  this c h a p t e r  or a n o t h e r  a p p l i­

cable law, has e n g a g e d  in an u n s a f e  or u n s o u n d  act w i t h  respect to the

busin e s s  of the licensee, or has e n g a g e d  in  a n  act that c o n s t i t u t e s  a

b r e a c h  of the p e r s o n ' s  fiduciary duty;

(2) the act, v i olation, or b r e a c h  of f i duciary d u t y  has 

caused or is likely to cause s u b s t a n t i a l  fin a n c i a l  loss o r  o t h e r  

da m a g e  to the licensee, has s e r i o u s l y  p r e j u d i c e d  or is li k e l y to

seriously p r e j u d i c e  the interest of the l i censee, or the p e r s o n  has 

recei v e d  f i nancial g a i n  by r e a s o n  of the act, v i olation, or b r e a c h  of
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1 fiduciary duty; and

2 (3) the act, violation, or b r e a c h  of fiduciary duty in-

3 volves d ishonesty on the part of the person, demonstrates the person's

4 gross negligence w i t h  respect to the business of the licensee, or

5 demonstrates the person's wilful disregard for the safety and sound-

6 ness of the licensee.

7 (b) The depa r t m e n t  may issue an order removing a subject person

8 of the licensee from office w i t h  the licensee and prohibiting the

9 subject person from further p ar t i c i p a t in g  in any manner in the conduct

10 of the business of the licensee, except with the prior consent of the

11 department if, after notice and a hearing, the department determines

12 that, by engaging or p a r t icipating in an act w i t h  respect to a finan-

13 cial or other business institution that resulted in substantial finan-

14 cial loss or other damage, the subject person of a licensee demon-

15 strated

16 (1) disho n e s t y  or a wilful or continuing disregard for the

17 safety and soundness of the financial or other business institution;

18 and

19 (2) unfitness to continue as a subject person of the li-

20 censee or to p articipate in conducting the business of the licensee.

21 (c) The department may immediately issue an order suspending a

22 subject person of a licensee from the person's office, if any, w i t h

23 the licensee and p rohibiting the subject person from further partic-

24 ipating in any m a n n e r  in the conduct of the business of the licensee

25 except wit h the consent of the department, if the department deter-

26 mines that

27 (1) the factors in (a) or (b) of this section are true w i t h

28 respect to the person; and

29 (2) an immediate order is necessary to protect the inter-
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ests of the licensee or the public.

Sec. 06.50.790. REMOVAL A N D SUSPENSION ORDERS IN CASES OF I N­

DICTMENT O R  CONVICTION, (a) If the department determines that a 

subject person of a licensee has been indicted by a grand jury or has 

bee n bound over for trial by a court for a crime involving dishonesty 

or breach of trust, and that the continuation of the person as a 

subject person of the licensee may threaten the interests of the 

licensee or may threaten to impair public confidence in the licensee, 

the department may issue an order suspending the person from the 

person's office, if any, with the licensee and prohibiting the pe r s o n 

from further participating in any manner in the conduct of the b u s i­

ness of the licensee until the person's charge has been disposed of.

(b) If the department determines that a subject person or former 

subject person of a licensee to whom an order was issued under (a) of 

this section, or another subject person of a licensee, has been c o n­

victed of a crime involving dishonesty or breach of trust, and that 

the continuation or resumption of the person as a subject person of 

the licensee may threaten the interests of the licensee, the d e p a r t­

ment may issue an order suspending or removing the person from the 

person's office, if any, w i t h  the licensee and prohibiting the person 

from further participating in any manner in the conduct of the b u s i­

ness of the licensee, except w ith the prior consent of the department.

(c) The failure to convict a subject person who is charged wit h  

a crime involving dishonesty or breach of trust does not prevent the 

department from issuing an order to the person u nder another p r o vision 

of this chapter.

Sec. 06.50.795. DEFINITION OF "OFFICE." In AS 06.50.780 - 

06.50.790, "office" means, w h e n  used wit h  respect to a licensee, the 

position of director, officer, or employee of the licensee or of a
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1 subsid i a r y  of the licensee.

2 Sec. 06.50.800. H E A R I N G S  ON ORDERS. (a) W i t h i n  30 days after

3 an o rd e r  is issued under AS 06.50.740, 06.50.770, 06.50.780(c), or

4 06.50.790, the licensee or subject p e r s o n  of a licensee to w h o m  the

5 order is d ir e c t e d  may file w i t h  the department an a p p l i c a t i o n  for a

6 h e a r i n g  on the order.

7 (b) If the department fails to b e g i n  a h e a r i n g  w i t h i n  15 busi-

8 ness days after the a p p l i c a t i o n  is filed or w i t h i n  a longer p e r i o d  to

9 w h i c h  the licensee or subject p e r s o n  consents, the order shall be

10 cons i d e r e d rescinded.

11 (c) A f t e r  the hearing, the department shall affirm, modify, or

12 rescind the order.

13 (d) A p e r s o n  to w h o m  an o rder is issued u n d e r  this s e c t i o n  may

14 apply to the department to m o d i f y  or rescind the order. The depart-

15 ment ma y  not mod i fy  or rescind the order unless the d e partment deter-

16 mines that it is in the pu bl i c  interest to do so and that it is rea-

17 sonable to b e l i ev e  that the p e r s o n  will comply w i t h  this chapter.

18 (e) The right of a licensee or subject p e r s o n  to w h o m  an order

19 is issued under AS 06.50.740, 06.50.770, 06.50.780(c), or 06.50.790 to

20 an interlocutory review of the order is not a f f e ct e d  by the failure of

21 the licensee o r  subject p e r s o n  to apply to the de partment for a hear-

22 ing o n  the o r d e r  issued u n d e r this section.

23 Sec. 06.50.810. D I S C L O S U R E  TO SHAREHOLDERS. If the department

24 determines that the results of a department c o m m u n i c a t i o n  o r  order

25 addr e s s e d  to the licensee or to a subject p e r s o n  of the licensee

26 should be d i s c lo s e d  to the licensee's shareholders, the department ma y

27 require the licensee to m ake the d isclosure in the form and manner

28 deter m i ne d  by the d e p a r t m e n t .

29 Sec. 06.50.820. M E E T I N G S  O F  DIRECTORS A N D  SHAR E H O L D E R S CALLED B Y
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1 D EPARTMENT. (a) If the d e p a r t m e n t  c o nsiders it expedient, the de-

2 p a r t m e n t m a y  call a m e e t i n g  of the b o a r d  of directors or of the share-

3 hold e r s  of a licensee.

4 (b) The d epartment shall s en d  n o t i f i c a t i o n  of the time, place,

5 and p u r p o s e  of the m e e t i n g  not less t h a n  five days before the m e e t i n g

6 to e a c h  director, if a directors' m e et i n g ,  or to eac h  s h a re holder, if

7 a shareholders' meeting, e i t h e r  by p e r s o n a l  service or by  r e gistered

8 or c e r t i f i e d  mail sent to the p e r s o n’s last k n o w n  address as s h o w n  in

9 the records of the department.

10 (c) The licensee shall p a y  the n o t i c e  and m e e t i n g  e x p e n s es  for a

11 m e e t i n g  of shareholders c a l l e d  u n d e r  (a) of this section.

12 Sec. 06.50.830. O R D E R S  R E S T R I C T I N G  A D D I T I O N A L  F I N A N C I N G  ASSIS-

13 TANCE. (a) The d e p a r t m e n t ma y  i ssue a n  o rder d i r e c t i ng  a licensee to

14 r e f r a i n  f r o m  p r o v i d i n g  a d d i t i o n a l  f i n a n c i n g  assistance to businesses

15 if, in the o p i n i o n  of the de p a r t m e n t ,  the order is n e c e s s a r y  to pro-

16 tect the interests of the l i c en s e e  or the public, and if, a ft e r  notice

17 and a heari n g ,  the depa r t m en t  d e t e r m i n e s  that

18 (1) the licensee or a c o n t r o l l i n g  person, s ubsidiary, or

19 a f f i l ia t e  of the licensee has v i o l a t e d  this chapter or a n o t h e r  appli-

20 cable law;

21 (2) the licensee is c o n d u c t i n g  the licensee's b u s iness in

22 an u n s a f e  and u n s o u nd  manner;

23 (3) the licensee is in a c o n d i t i o n  that m akes it un s a f e  or

24 u n s o u n d  for the licensee to t r a n sa c t  business;

25 (4) the licensee has c e a s e d  to transact bu s i n e s s  as a

26 BIDCO;

27 (5) the l i c ensee is insolvent;

28 (6) the licensee ha s  s u s p e n d e d  payment of the licensee's

29 obligations, has made an a s s i g n m e n t  fo r  the benefit of the licensee's
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creditors, or has admitted in w r i t in g  the licensee's inability to pay 

the licensee's debts as the debts become due;

(7) the licensee has applied for an adjudication of b a n k­

ruptcy, reorganization, arrangement, or other relief u n d e r  a b a n k­

ruptcy, reorganization, insolvency, or m o r a t o r i u m  law, a n  involuntary 

p e t i t i o n  in bankruptcy a g a i n st  the person has not been dismissed in 90 

days, or a p e r s o n  has a p p l i ed  for the relief u n d e r  the law against a 

licensee and the relief has b e e n  granted or the licensee has by an 

affirmative act approved of or consented to the action; or

(8) a fact or c o n d i t i o n  exists that would have been grounds 

for denying the licensee a license if the fact or condition had e x i s t­

ed w h e n  the licensee applied for the license.

(b) If the department determines that a factor in (a) of this 

section is true with respect to a licensee and that it is necessary 

for the p r o t e c ti o n  of the interests of the licensee or the public that 

the department immediately prevent the licensee from p r oviding a d d i­

tional financing assistance to businesses, the department may issue 

the order without a hearing.

(c) If the department consents, a licensee that has b e e n  the 

subject of an order under (a) or (b) of this section ma y  resume pr o­

viding financing assistance to businesses u n d e r  the conditions that 

the department prescribes.

(d) A person to w h o m  an order is issued under (a) or (b) of this 

section may apply to the department to modify or rescind the order. 

The department may not g rant the application unless the department 

determines that it is in the interest of the public to do so and that 

it is reasonable to beli e v e  that the person will comply w i t h  thisS m S m

chapter

Sec. 06.50.840. T A K I N G  POSSESSION OF LICENSEE
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department finds that a factor in AS 06.50.830 is true wi t h  respect to 

a licensee and that it is necessary for the protection of the inter­

ests of the licensee or of the public, the department may take immedi­

ate possession of the property and business of the licensee and a p­

point a conservator for the licensee.

(b) The department may appoint as conservator one of the employ­

ees of the division of banking, securities, and corporations of the 

department or another competent and disinterested person. The d iv i­

sion shall be reimbursed out of the assets of the conservatorship for 

all money expended by the division in connection with the conservator­

ship. Upon the approval of the department, the expenses of the con­

servatorship paid for by the division shall be paid out of the assets 

of the licensee. Payment of the division expenses shall take priority 

over other payments from the assets and shall be fully paid before a 

final distribution is made.

(c) Under the direction of the department, the conservator shall 

take possession of the books, records, and assets of the licensee and 

shall take other action that is necessary to conserve the assets of 

the licensee or to ensure payment of obligations of the licensee

p ending further disposition of the licensee's business.

(d) At an appropriate time, the department may terminate the 

conservatorship and permit the licensee to resume the transaction of 

the licensee's business subject to the terms, conditions, restric­

tions, and limitations the department prescribes.

Sec. 06.50.850. RECEIVERSHIP. (a) The department m a y  apply to

the superior court for the appointment of a receiver for a licensee,

if the department determines that the licensee should be liquidated 

because

(1) the licensee is insolvent;
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1 (2) the licensee has suspended payment of the licensee's

2 obligations, has mad e  an assignment for the bene f i t  of the licensee's

3 creditors, or has a d m i t t e d  in writ in g  the licensee's inability to pay

4 the licensee's debts as the debts become due;

5 (3) the licensee has applied for an adju d i ca t i o n  of bank-

6 ruptcy, reorganization, arrangement, or other relief u n d e r  a bank-

7 ruptcy, reorganization, insolvency, or m o r a t o r i u m  law;

8 (4) a p e r s o n  has applied for the re l i e f des c ri b e d  under (3)

9 of this subsection against a licensee and the licensee has by an

10 a f f i r m a t i v e act a p proved of or consented to the action or the relief

11 has b e e n  granted; or

12 (5) the licensee is in a condition that makes it unsafe or

13 u n s o u n d  for the licensee to transact business.

14 (b) If a r e ce i v e r  is appointed under (a) of this section, the

15 r e c e i v e r  shall liquidate the property and business of the licensee.

16 Sec. 06.50.860. C I V I L  PENALTY. (a) If after notice and a

17 h e a r i n g  the d epartment finds that a person has v i o l a t e d  this chapter,

18 the department may order the person to pay to the department a civil

19 p e n a l t y  in the amount the department specifies. The civil penalty ma y

20 not exceed $1,000 for e a c h  violation, or in the case of a continuing

21 violation, $1,000 for e a c h  day the vi ol a t i o n  continues.

22 (b) The m o n e y  col l e ct e d  for the civil p e n a l t y  u n d e r (a) of this

23 s e c t i o n  shall be a c c o u n t e d  for by the department and pai d  into the

24 g e n e ra l  fund.

25 (c) This s e c t i o n  does not apply to an act committed or omitted

26 in g o o d  faith in c o n f o r m i ty  w i t h  an  order, regulation, declaratory

27 ruling, or w r i t t e n  interpretative opin i o n  of the department, even if

28 the order, regulation, d e c l a ratory ruling, o r  w r i t t e n  interpretative

29 o p i n i o n  is later amended, rescinded, or repealed, or d etermined by
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1 j u d i c i a l  or o t h e r  a u t h o r i t y  to be invalid.

2 (d) The p r o v i s i o n s  of (a) of this section are in addit i o n  to,

3 and not a l t e rn a t i v e  to, the o t h e r  prov i si o n s  of this chapter that

4 a u t h o r i z e  the d e p a r t m e n t  to issue orders or to take o t he r  act i o n on

5 account of a v i o l a t i o n  of this chapter.

6 (e) A p e r s o n  w h o  is c o n v i c t e d  u n d e r  AS 0 6 . 50.710 of a v i o l a t i o n

7 of AS 60.50.620 - 0 6 . 5 0 . 7 0 0  is not liable for the civil penalty u n d e r

8 (a) of this s e c t i o n  for the violation.

9 (f) A p e r s o n  wh o  pays a civil pena l t y u n d e r  (a) of this secti o n

10 for a v i o l a t i o n  of AS 0 6 . 5 0 . 6 2 0  - 0 6 .50.700 is not liable to prosecu-

11 tion u n d e r  AS 0 6 . 5 0 . 7 1 0  for the violation.

12 A R T I C L E  8. G E N E R A L  PROVISIONS.

13 Sec. 06.50.870. C O N S T R U C T I O N  OF CHAPTER. This chapter shall be

14 liberally con s t r u ed  to a c c o m p l i s h  its purposes.

15 Sec. 06.50.880. A P P L I C A T I O N  OF A D M I N I S T R A T I V E  PROCEDURES A C T  TO

16 PROCEEDINGS. A  p r o c e e d i n g  u nd e r  AS 06.50.860 is subject to the Adrain-

17 i s t rative P r ocedure Ac t (AS 44.62). Except as o t h erwise pr o vided in

18 this chapter, o t h e r  p r o c e e d i n g s  and actions u n de r  this chapter are

19 exempt from AS 44.62.

20 Sec. 06.50.885. APPEALS. A  final order of an administrative

21 p r o c e e d i n g  u n d e r  AS 0 6 . 5 0 . 7 4 0  - 06.50.790, 06.50.830, 06.50.840, or

22 0 6 . 5 0. 8 6 0  ma y  be a p p e a l e d  to the s u p erior court.

23 Sec. 06.50.890. P R O V IS I O N S  OF L I C E N S E E’S INCORPORATION. Except

24 as otherwise p r o v i d e d  in this section, the provi s i o n s  of the law u n d e r

25 w h i c h  a licensee is i n c o r p o r a t e d  apply to the licensee. If a provi-

26 sion of the l icensee's i n c o r p o ra t i n g  law conflicts w i t h  a p r o v i s i o h  of

27 this chapter, this c h a p t e r  controls.

28 Sec. 06.50.900. ASSOCIATES. (a) In A S  0 6 . 5 0 . 3 5 0  - 06. 5 0 . 3 7 0

29 and 06. 5 0 . 6 60  - 06.50.690, a p e r s o n  who is an a s s o c i a te  w i t h i n  six
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mo n t h s  before or after a licensee provides financing assistance shall 

be c o n s i d er e d  to be an associate as of the date the licensee provides 

the assistance.

(b) If a licensee, in order to protect the licensee's interests, 

d e s i g n a t e s a person to serve as a d i r ector of, officer of, or in a 

m a n a g e m e n t  capacity of a business to w h i c h  the licensee provides 

f i n ancial assistance, the person may not, on that account, be c on s i d­

ered to be an associate u n d e r  AS 06.50.350 - 06.50.370 or 06.50.660 - 

06.50.690. This s ubsection does not apply if the person has, directly 

or indirectly, another financial interest in the business or if the 

person, at any time before the licensee provides the financing a s s i s­

tance, served as a d ir ector of, officer of, or in another capacity in 

the management of the business for a pe r io d  of 30 days or more.

Sec. 06.50.910. O T H E R  LICENSES. A  state corporation that is 

l icensed under this chapter may apply for and be issued a license 

u nder another law of the state, federal government, or of another 

state in the United States unless the t r a n s action of business by the 

co r p o r a t io n  as a licensee under the other license w ould violate this 

chap t e r  or would be contrary to the purposes of this chapter.

Sec. 06.50.920. EXEMPTION. A licensee is not subject to the 

o ther provisions of this title.

Sec. 06.50.990. DEFINITIONS. In this chapter,

(1) "affiliate" means, if u s e d  w i t h  respect to a nonnatural

person, a person who controls the nonn a t u r a l  person, who is controlled

by the nonnatural person, or who is contr o l l e d  by a person who also 

controls the nonnatural person;

(2) "associate" means, if u s e d  w i t h  respect to a licensee,

(A) a controlling person, director, officer, agent, or

advisor of the licensee; in this paragraph, "advisor" means a
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person who regularly provides legal, accounting, or management 

services, including management advice, to a licensee;

(B) a director, officer, or part ne r  of a person r e­

ferred to in (A) of this paragraph;

(C) a person who controls, is c ontrolled by, or is 

under common control with a person referred to in (A) of this 

paragraph, directly or indirectly through an intermediary;

(D) a close relative of a pers o n  referred to in (A) of 

this paragraph; in this subparagraph, "close relative" means a 

parent, child, sibling, or spouse, or a relative of the same

degree through marriage;

(E) a person of which a person referred to in (A) - 

(D) of this paragraph is a director or officer;

(F) a person in which a person referred to in (A) -

(D) of this paragraph, or a combination of the persons acting in 

concert, owns or controls, directly or indirectly, a 20 percent

or greater equity interest

BIDCO" means a business and industrial development

corporation;

(4) "business" means a person who transacts or proposes to 

transact business on a regular and continuous basis;

(5) "control" means, if used wi t h  respect to a specific 

person, the power to direct or cause the dir e c t i on  of, directly or 

indirectly through an intermediary, the m anagement and policies of the 

person, through the ownership of voting interests, by contract other 

than a commercial contract for goods or nonmanagement services, or by 

other means; a natural person is not c o nsidered to control another 

person solely because the natural person is a director, officer, or 

employee of the other person; a person is r ebuttably presumed to
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1 control a corporation if the p e r s o n  d i r e c t l y  or indir e c t ly  owns of

2 record, holds ben e f ic i a l l y  w i t h  po w e r  to vote, or holds p r o x ie s  w i t h

3 discretionary a u thority to vote, 20 perc e n t or more of the t h e n  out-

4 standing voting securities issued by a corporation;

5 (6) " c o n trolling person" means, if used w i t h  respect to a

6 specific person, a person who controls the specific person, d i r e c t l y

7 or indirectly t h ro u g h  an intermediary;

8 (7) "corporate name" means the name of a c o r p o r a t i o n  in its

9 articles of incorporation;

10 (8) "department" means the Department of C o m m e r ce  and

11 Economic Development;

12 (9) "financial institution" means a bank r e g u l at e d  u n d er

13 AS 06.05, a mutual savings ban k  establ i s h e d under AS 06.15, a savings

14 association e stablished u nder AS 06.30, a credit u n i o n  e s t a b l i s h e d

15 under AS 06.45, a national ban k  e s t a b lished under 12 U.S.C. 21 - 213,

16 a federal home loan bank established u n d er  12 U.S.C. 1421 - 1449, or a

17 federal credit u n i o n  e stablished u nder as U . S . C  1751 - 1795k;

18 (10) "insolvent" means not paying debts in the o r d i na r y

19 course of business, not paying debts as they become due, or e x c e e d i n g

20 liabilities assets;

21 (11) "interests of the licensee" includes the interests of

22 the shareholders of the licensee;

23 (12) "license" means a license issued u n d e r this chap t er

24 authorizing a state corporation to transact business as a BIDCO;

25 (13) "licensee" means a state co r p o ration that is l i c ensed

26 under this chap t e r  to transact business as a  BIDCO;

27 (14) "officer" means

28 (A) wit h  respect to a corporation, a p e r s o n  a p p o i n t e d

( j ^  29 or d e signated as an officer of the c orporation by o r  u n d e r  appli-

SB0328a -39- SB 328



cable la w  o r  the c o r p o r a t i o n’s arti c l e s  of i n c o r p o r a t i o n  or

bylaws, o r  a p e r s o n  who p e r f o r m s  w i t h  respect to the c o r p o r a t i o n  

the fun c t io n s  u s u a l l y  p e r f o r m e d  b y  a n  o f f i c e r  of a corporation;

(B) w i t h  respe c t  to a s p e c i f i c  p e r s o n  o t h e r  t h a n  a

natural p e r s o n  o r  a corporation, a p e r s o n  w h o  performs for the

specific p e r s o n  the f u n c t i o n s  u s u a l l y  p e r f o r m e d  by an o f f i c e r  of

a c o r p o r a t i o n  fo r  a corporation;

(15) " or d e r "  means an approval, consent, authori z a t io n ,

exemption, denial, pr o h i bition, or r e q u i r em e n t  a p plicable to a s p e c i f­

ic case and is s u e d  by the d e p ar tment, i n c l u d i n g  a license c o n d i t i o n  

and an a g r e e m en t  m a d e  by a p e r s o n  w i t h  the department u n d e r  this 

chapter;

(16) " p e rs o n "  includes a g o v e r n m e n t and an ag e n c y  of a

government; w h e n  u s e d  w i t h  r e s p e c t  to a c q u i r i n g  control of or c o n t r o l­

ling a sp e c i f i c person, "p e rson" includes a c o m b i n a t i o n  of two or more 

persons a c t i n g  in concert;

(17) "prin c i p al  s h a r e h o l d e r "  m e a n s  a p er s o n  wh o  owns, d i­

rectly or indire c t l y ,  of r e c o r d  or b e n e f i c i a ll y ,  securities r e p r e­

senting 10 perc e n t  or more of the o u t s t a n d i n g  v o t i n g  s ecurities of a 

corporation;

(18) "sta t e  c o r p o r a t i o n"  m e a n s  a c o r p o r a t i o n that is i n c o r­

porated u n d e r  A S  10.06 or A S  1 0.20 or a fore i gn  c o r p o r a t i o n that has 

b e e n  issued a c e r t i f i c a te  of a u t h o r i t y  u n d e r  AS 10.06 or AS 10.20 to 

transact b u s i n e s s  in the state;

(19) " s u bject p e r s o n "  means

(A) a c o n t r o l l i n g  person, subsidiary, or a f f i l i a t e  of
j

a licensee;

(B) a director, officer, or e m p l o y e e of a l i c ensee or
I

of a c o n t r o l l i n g  person, subsidiary, or af f i l ia t e  of a licensee;
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1 (C) another person w h o participates in the conduct of

2 the business of a licensee; or

3 (D) if used w i t h  respect to a licensee, a company or

4 business of which the licensee h olds control under AS 06.50.280 -

5 06.50.320.

6 Sec. 06.50.995. SHORT TITLE. This chapter may be cited as the

7 A l a s k a  BIDCO Act.

8 * Sec. 3. AS 10.10 is repealed.

9 * Sec. 4. A PPLICATION OF PROVISIONS TO EXISTING CORPORATIONS. (a)

10 Except as otherwise expressly provided in this Act, the provisions of this

11 Act apply on and after January 1, 1991, to

12 (1) a corporation organized u n d er  the former Business and Indus-

13 trial Development Act (AS 10.10) and in existence on January 1, 1991;

14 (2) actions taken on or after January 1, 1991, by a director,

15 officer, shareholder, affiliate, subsidiary, subject person, or controlling

16 per s o n  of a corporation described in (1) of this subsection.

17 (b) Except as otherwise expressly provided, a section of this Act

18 g o v e r ni n g  acts, contracts, or other transactions by a corporation or its

19 directors, officers, shareholders, affiliates, subsidiaries, subject per-

20 sons, or controlling persons applies only to acts, contracts, o r  trans-

21 actions occurring on or after January 1, 1991, and the provisions of former

22 AS 10.10 govern acts, contracts, or transactions o c curring before

23 January 1, 1991.

24 (c) In AS 06.50.120(a), enacted by sec. 1 of this Act, the require-

25 ment to include "BIDCO" in the name of a person licensed u n d e r AS 06.50

26 does not apply to a corporation that has b e e n  incorporated u nder AS 10.10

27 before January 1, 1991, that is in existence on January 1, 1991, and whose

28 name includes the words "Industrial Development Corporation of the State of

29 Alaska."
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1 * Sec. 5. EXISTING ACTIONS. This Act does not affect a cause of action

2 that has accrued before January 1, 1991.

3 * Sec. 6. This Act takes effect January 1, 1991.
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