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BY B I N KLE YIN TH E S E N A T E

SE NA T E  B I L L  NO. 327

IN THE L E G I S L A T U R E  O F  THE S TATE OF  A L A S K A

S I X TE EN TH  L E G I S L A T U R E  - F IRST SESSION

A  B I L L

6 For an Act  entitled: "An A c t  r e l a t i n g  to the p e na lty  for d r i v i n g  while

7 i n t o x ic at ed  an d refu sa l to take a chemical b re a t h

8 test."

9 BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF  T H E  S TA TE  OF ALASKA:

10 * S e c t i o n  1. AS 12.55.085(e) is a m e n d e d  to read:

11 (e) U p o n  the d i s c h a r g e  by the court withou t i m p o s i t i o n  of sen-

12 tence, the court may set aside the c o n v i c t i o n  and issue to the per so n

13 a ce rt ifi ca te  to that effect. U p o n  di sc har ge  by the court without

14 i m p o s i t i o n  of sentence for c o n v i c t i o n  under AS 28 .35 .0 30  or 28.35.032.

15 the court shall set aside the c o n v i c t i o n  and issue to the p er s o n  a

16 c e r t i f i c a t e  to that effect.

17 * Sec. 2. AS 28.15.165(d) is a m e n d e d  to read:

18 (d) A [THE] p e r i o d  of [ RE V O C A T I O N  OF A] d r i v e r’s license revoca-

19 ti o n  imposed [BY THE DE P A R T M E N T ]  u n d e r  this s e c ti on  m ust [SHALL] be

20 for the appropriate m i n i m u m  p e r i o d  for court r ev oc ations imposed u nde r

21 A S  2 8 . 1 5 . 1 8 1 ( c ) . except that the department may not revoke the per-

22 son's driver's license, or if the p er so n' s driver's license has b e e n

23 revoked, the d epartment shall r e st or e the person's license if imposi-

24 t i o n  of the person's sen te nc e h a s  b e e n  suspended u n d e r  AS 28.35.030(h)

or  2 8 . 3 5 .032(k).

* Sec. 3. AS 28.35.030(c) is a m e n d e d  to read:

(c) U p o n  c on vi c t i o n  u n d e r  this section the court shall impose a 

m i n i m u m  sentence of i m p r i s o n m e n t  of not less than 72 co ns ecutive h ours 

a n d  a fine of not less t h a n  $ 2 5 0  if the p er s o n  has not  b e e n  p re vi o u s l y
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1 c o n vi ct ed in this or another j u r i s d i c t i o n  of driving while intoxicated

2 u n d e r  this or a n ot her  law or ord inance with substantially similar

3 elements or refusal to submit to a chemical test u nder AS 28.35.032 or

4 an o t h e r  law or ordinance w i t h  substantially similar elements. U p o n

5 co nv i c t i o n  under this section the court shall impose a mi n i m u m  sen-

6 tence of imprisonment of not less than 20 consecutive days and a fine

7 of not less than $500 if, w i t h i n  the pr eceding 10 years, the per so n

8 has been previou sl y convicted once in this or another ju ri sdiction of

9 d r i v i n g  w hile intoxicated u n d e r  this or another law or ordinance wi t h

10 subst an ti all y similar elements or refusal to submit to a chemical test

11 u n d e r  AS 28.35.032 or another law or ordinance with substantially

12 s i mi la r elements. Upon conv ic ti on  u n d e r  this section the court shall

13 impose a m i ni mum  sentence of imprisonment of not less than 30 consecu-

14 tive days and a fine of not less than $1,000 if, within the preceding

15 10 years, the p er s o n  has b e e n  p r evi ou sl y convicted in this or another

16 j u r is dic ti on  of more than one of the following offenses or has more

17 than once been previously co nvicted of one of the following offenses:

18 (1) driving w hile intoxicated under this or another law or ordinance

19 w i t h  substantially similar elements; (2) refusal to submit to a chemi-

20 cal test u nder AS 28.35.032 or another law or ordinance w i t h  substan-

21 tially similar elements. The  exec ut io n of sentence may not be sus-

22 pe nd e d  nor may probation be granted except on condition that the

23 m i n i m u m  imprisonment provided in this section is served. Im position of

24 sentence may not be s u s p e n d e d , except as provided under (h) of this

25 s e c t i o n . Unless imposition of sentence is suspended u nder (h) of this

26 s e c t i o n  [IN ADDITION], if the offense involved driving a m ot or v e hi cl e

27 for w h i c h  a driver's license is required, the p e r s o n’s driver's li-

28 cense shall be revoked in accor dan ce  w i t h  AS 28.15.181 and the vehi cl e

29 u s e d  in comm is sio n of the offense m ay be forfeited under AS 28.35.036.
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In addition, the court shall order, and a person convicted under this 

section shall undertake, for a term specified by the court, that 

p r ogr am  of alcohol education or rehabilitation that the court, after 

consideration of any information compiled under (d) of this section, 

finds appropriate.

* Sec. 4. AS 28.35.030(g) is amended to read:

(g) In this section,

(1) " c o n t r o l l e d  s u b s t a n c e s "  has the m e a n i n g  R i v e n  in 

AS 11.71.900;

(2) "operate an aircraft" means to use, navigate, pilot, or 

taxi an aircraft in the airspace over this state, or upon the land or 

wa te r inside this state;

(3) [(2)] "operate a watercraft" means to navigate or use a

vessel used or capable of being used as a means of transportation o n  

w a t e r  for recreational or commercial purposes on all waters, fresh or 

salt, inland or coastal, inside the territorial limits or under the 

jurisdiction of the state.

* Sec. 5. AS 28.35.030 is amended by adding new subsections to read:

(h) The court may suspend imposition of sentence if the per s o n  

has not within the preceding five years received a suspended im p o s i­

tion of sentence under this subsection, the person has been r e c o m­

mended for alcoholism or drug treatment under (i) of this section, and 

the person has agreed to comply with the recommended treatment plan. 

A  court suspending imposition of sentence under this subsection shall 

impose the following conditions for a period of one year:

(1) complete abstinence from alcoholic beverages and all

controlled substances, unless prescribed by a physician;

(2) periodic unscheduled urinalysis testing designed to

detect the presence of alcohol or controlled substances;
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1 (3) pa r t i c i p a t i o n  in an intensive inpatient or outpatient

2 alcoh oli sm  or drug  treatment p r o g r a m  approved by the state; the pro-

3 g r a m  must include

4 (A) wee kl y par t i c i p a t i o n  in at least two m ee ti ng s of

5 an al coholism or dru g  self -h el p recovery support group; and

6 (B) m o nth ly  outpatient contact, on a group or indi-

7 vidual basis; and

8 (4) unless the p e r s o n  is indigent, payment of the full cost

9 of the alcoholism or dru g treatment program; in this paragraph, "indi-

10 gent" means that at the time the court suspends imposition of sentence

11 un de r this subsection, the p e r s o n  is eligible to receive general

12 relief assistance under A S  47.25.120, adult publ ic  assistance under

13 AS 47.25.430 - 47.25.615, or aid to families wi t h  dependent children

14 under AS 47.25.310 - 47.25.420.

15 (i) Before su spending i mposition of sentence, the court shall

16 refer the person to a state ap pr ov ed  alcoholism or drug treatment

17 facility for examination and evaluation. The e v al uat io n of the person

18 shall include a d e t e r m i na ti on of wheth er  (1) the p er s o n  suffers from

19 alcoholism or drug addiction; (2) the alcoholism or drug a d d i c t i o n  is

20 likely to cause the p e r s o n  to bec o m e  a repeat offender; (3) long-term

21 treatment is necessary; (4) effective treatment is available; and (5)

22 the person is amenable to treatment. An  e v a l u a t i o n  required under

23 this subsection shall be s u b mit te d to the court in writ in g and  include

24 findings and recommendations. If alcoholism or drug treatment is

25 recommended, the ev alu a t i o n  must include a treatment plan i ndicating

26 the type, nature, length, time schedule, and esti ma te d cost of the

27 recommended t r e a t m e n t .

28 * Sec. 6. AS 28.35.032(g) is a m e nd ed  to read:

29 (g) Up o n  co nviction of a p e r s o n  under this section, the court
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1 shall impose a m i n i m u m  se nt en ce of imprisonment of not less t ha n  72

2 c o n s ec ut iv e hours and a fine of not less than $250 if the p e r s o n  has

3 not been p r e v i o u s l y  co n v i c t e d  in this or a n o t h e r  j u r i s d i c t i o n  of

4 d r i v i n g  w hi le  i n t o x i c a t e d  u n d e r  AS 28 .35.030 or a n o t h e r  law or ordi-

5 nance wi t h  s u b s t a n t i a l l y  s i mi la r elements or refusal to submit to a

6 chemical test u n d e r  this s e c t i o n  or another law o r  o rdinance w i t h

7 s u b s t a nt ia lly  s i m i l a r  elements. U p o n  c o nv ic ti on u n d e r  this s e cti on

8 the court shall impose a m i n i m u m  sentence of impr is on men t of not less

9 than 20 co ns ec uti ve  days and  a fine of not less than $500 if, w i t h i n

10 the pre ced in g 10 years, the p e r s o n  has been p r e v i o u s l y  conv ict ed  once

11 in this or a n o t h e r  j u r i s d i c t i o n  of driving while into xi ca te d u n d e r

12 A S  28 .35.030 or a n o t h e r  law or ordi nan ce  w i t h  s u bst an ti al ly s i mil ar

13 e le ments or refusal to submit to a chemical test u n d e r  this s e c t i o n  or

14 a n o t h e r  law or o r d i na nc e w i t h  s ub stantially similar elements. U p o n

15 c o nv ic tio n u n d e r  this se c t i o n  the court shall impose a m i n i m u m  sen-

16 tence of imp ri sonment of not less than 30 c o n s ec ut iv e days and a fine

17 of not less than $1,000 if, w i t h i n  the pr evious 10 years, the p e r s o n

18 has been p r e v i o u s l y  c o n vi ct ed in this or anoth er  j u r i s d i c t i o n  of mor e

19 than one of the fol lo wi ng of fenses or has m o r e  than o nce b ee n  previ-

20 ously co nvicted of one of the following offenses: (1) d ri vi ng  w h i l e

21 in to xicated u n d e r  A S  28.3 5. 030  or another law or ord in an ce w i t h  sub-

22 stantially simil ar  elements; (2) refusal to submit to a chemical test

23 und er  this secti on or a n o t h e r  law or o rdinance w i t h  su b s t a n t i a l l y

24 similar elements. The e x e c u t i o n  of sentence may not be s uspended n o r

25 m a y  p ro b a t i o n  be g r a nt ed  except o n  con dit io n that the m i n i m u m  impris-

26 onment pr ov i d e d  in this s e ct io n is served. I m p o s i t i o n  of sen te nc e ma y

27 not be s u s p e n d e d , except as p r o v i d e d  u n d e r  (k) of this s e c t i o n .

28 Unless i mp os i t i o n  of se ntence is suspended u n d e r  (k) of this section.

29 if [IF] the o f fe ns e i nv ol v e d  d r i v i n g  a m o t o r  v e h i c l e  for w h i c h  a
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driver's license is required, the person's d r i v e r’s license shall be 

revoked u n d e r  AS 28.15.181. In addition, the court shall order, and a 

pe rs o n  conv ic te d under this section shall undertake, for a term spec­

ified by the court, that program of alcohol education or rehabi li ta­

tion that the court, a fter consideration of any information compiled 

under (h) of this section, finds appropriate. The sentence imposed by 

the court u n d e r  this subsection shall run consecutively w i t h  any other 

sentence of imprisonment imposed on the committed person.

* Sec. 7. AS 28.35.032 is amended by adding n ew  subsections to read:

(k) The court may suspend imposition of sentence if the person 

has not w i t h i n  the pr eceding five years received a suspended imposi­

tion of sentence under this subsection, the p er s o n  has been r ecom­

mended for alcoholism or drug treatment under (1) of this section, and 

the person has agreed to comply w ith the recommended treatment plan. 

A court su spending imposition of sentence u nd er  this subsection shall 

impose the following conditions for a period of one year:

(1) complete abstinence from alcoholic beverages and all 

controlled substances, unless prescribed by a physician;

(2) periodic unscheduled urinalysis testing designed to 

detect the presence of alcohol or controlled substances;

(3) participation in an intensive inpatient or outpatient 

alcoholism or drug treatment program approved by the state; the p r o­

gram must include

(A) we ek l y  participation in at least two meetings of 

an alcoholism or drug self-help recovery support group; and

(B) m o nt hly  outpatient contact, on a group or indi­

vidual basis; and

(4) unless the person is indigent, payment of the full cost 

of the a lcoholism or drug treatment program; in this paragraph
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1 "indigent" has the meaning given in AS 28.35.030(h)(4).

2 (1) Before suspending imposition of sentence, the court shall

3 refer the person to a state approved alcoholism or drug treatment

4 facility for examination and evaluation. The evaluation of the person

5 shall include a determination of whether (1) the person suffers from

6 alcoholism or drug addiction; (2) the alcoholism or drug addiction is

7 likely to cause the person to become a repeat offender; (3) long-term

8 treatment is necessary; (4) effective treatment is available; and (5)

9 the pers on  is amenable to treatment. A n  evaluation required under

10 this subsection shall be submitted to the court in writing and include

11 findings and recommendations. If alcoholism or drug treatment is

12 recommended, the evaluation must include a treatment plan indicating

13 the type, nature, length, time schedule, and estimated cost of the

14 recommended treatment.

15 (m) In this section, "controlled substances" has the meaning

16 given in AS 11.71.900.

17
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