
Introduced: 1/9/89
Referred: J u d i c i a r y  a n d  F i n a n c e

6-0144E

B Y  S T U R G U L E W S K I , KELLY, 
K E R T T U L A , PEARCE A N D

1 IN TH E S E N A T E  R O D E Y

2 SENATE B I L L  NO. 19

3 IN T H E  L E G I S L A T U R E  O F  T HE  STATE O F  A L A S K A

4 S I X T E E N T H  L E G I S L A T U R E  - F I R S T  SESSION

5 A  B I L L

6 For an A c t  en titled: "An A ct  r el a t i n g  to seiz ur e an d forfe itu re  of proper-

7 ty in cases i n v o l v i n g  c o n t r o l l e d  substances, imita-

8 tio n c o n t r o l l e d  substances, and a lc oholic be ve ra ge

9 control laws."

10 BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF T H E  STATE OF  ALASKA:

11 * S e c t i o n  1. AS 04.11. 02 0( a)  is am e n d e d  to read:

12 (a) A  license or permit is not r e q u i r e d  to auth or iz e sales mad e

13 by a p e r s o n  u n d e r  a j ud gm ent  a n d  dec ree  of foreclosure, u n d e r  the

14 b a n k r u p t c y  law of the U n i t e d  States, or u n d e r  o rder of the b oar d or a

15 court u n d e r  AS  0 4 . 1 6 . 2 3 0  - 04 . 1 6 . 2 9 9  [AS 04.16.220].

16 * Sec. 2. AS 04.16 is a m en ded  by adding n e w  se ctions to read:

17 Sec. 04.16.230. P RO PERTY SUBJECT TO  FORFEITURE. The fo l l o w i n g

18 are subject to forfe it ur e to the state o r  a municipality:

19 (1) alco ho li c b e v er ag es

20 (A) m a n u f a ct ur ed , sold, o f f er ed  for sale or p o s s e s s e d

21 for sale, bartered, or ex c h a n g e d  for goods and services in this

22 state in v i o l a t i o n  of AS 04.11.010;

23 (B) po ssessed, stocked, w ar eh oused, or o t h e r w i s e

24 sto re d in v i o l a t i o n  of AS 04.21 .0 60 ;

25 (C) sold or o f f e r e d  for sale in a n  area w h e r e  the

26 results of a local o p t i o n  e l e c t i o n  have, u n d e r  AS 0 4 . 1 1 . 4 9 0  -

27 04.11 .5 00,  p r o h i b i t e d  the p o s s e s s i o n  of a lc o h o l i c  b e v e ra ge * o r

28 p r o h i b i t e d  the b o a r d  f rom issuing, renewing, or t r a n s f e r r i n g  one

29 or m o r e  licenses or p e rm its  u nde r this title in the area;
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1 (D) transported into the state and sol d to persons not

2 licensed u n d e r  this chapter in v i o l a t i o n  of AS 04.16.170(b);
I

3 (2) materials and equipment us e d

4 (A) in the manufacture, sale, offering for sale, pos-

5 session for sale, barter, or exchange of alcoholic beverages for

6 goods and services in this state in vio lat io n of AS 04.11.010;

7 (B) in the stocking, warehousing, or storage of alco-

8 holic beverages in v io l a t i o n  of AS 04.21.060;

9 (C) in the sale or offeri ng  for sale of an alcoholic

10 beverage in an area where the results of a local option election

11 have, u n d e r  AS 04.11.490 - 04.11.500, prohibited the b oard from

12 issuing, renewing, or transferring one or mor e licenses or per-

13 mits un de r this title in the area;

14 (3) a conveyance, including but not limited to aircraft,

15 vehicles, or vessels, used to transport, or facilitate the transporta-

16 t i o n  of

17 (A) alcoholic beverages manufactured, sold, offered

18 for sale or possessed for sale, bartered, or e xchanged for goods

19 and services in this state in viol at ion  of AS 04.11.010;

20 (B) property stocked, warehoused, or otherwise stored

21 in v i o la ti on of AS  04.21.060;

22 (C) alcoholic beverages imported into a municipality

23 or established village in vio la ti on of AS 04.11.496;

24 (4) alcoholic beverages found on licensed premises that do

25 not bear federal excise stamps if excise stamps are required under

26 federal law;

27 (5) alcoholic beverages, materials, or equipment used in

28 Violation of AS 04.16.175;

29 (6) real property, including interests in real property and

O
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1 appurtenances and improvements to real property, that is used  or

2 intended for use to manufacture, store, distribute, sell, or offer for

3 sale alcoholic beverages in vio lat io n of A S  04.11.010 or AS 04.21.060,

4 or an ordinance adopted under AS 04.11.490 - 04.11.500;

5 (7) property, including money, securities, or negotiable

6 instruments, that is

7 (A) furnished by a pers on  in exchange for alcoholic

8 beverages manufactured, stored, distributed, sold, or offered for

9 sale in violation of AS 04.11.010 or AS 04.21.060, or an ordi-

10 nance adopted u nder AS 04.11.490 - 04.11.500;

11 (B) used in, intended for use in, or used to facili-

12 tate a violation of AS 04.11.010 or AS 04.21.060, or an ordinance

13 adopted under AS 04.11.490 - 04.11.500; or

14 (C) proceeds derived d ire ct ly  or indirectly from a

15 violation of AS 04.11.010 or AS 04.21.060, or an ordinance a d opt -

16 ed under AS 04.11.490 - 04.11.500;

17 (8) property acquired, maintained, or derived from proceeds

18 obtained directly or indirectly from a v i o l ati on  of AS 04.11.010 or AS

19 04.21.060, or an ordinance adopted u n de r AS 04.11.490 - 04.11.500.

20 Sec. 04.16.235. FORFEITURE AUTHORIZED. Property subject to

21 forfeiture under AS 04.16.230 may be forfeited to the state or a

22 municipality, as appropriate, upon

23 (1) conviction of a person u n de r AS 04.11.010 or A S  04.21.-

24 060, or upon conviction for viol at ing  an ordinance adopted under

25 AS 04.11.490 - 04.11.500;

26 (2) the order of the co mm issioner of public safety or a

27 chief of police in a summary administrative forfeiture proceeding

28 u nder AS 04.16.265; or

29 (3) judgment by the su perior court in a p r o c e e d i n g  in rea
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that the p ro p e r t y  was  used in a m a n n e r  s ub je c t i n g  it to f or fe i t u r e  

u n d e r  A S  0 4 . 1 6. 23 0 - 04.16.299.

Sec. 04.16.240. SEIZURE. (a) Pr op er ty subject to f orf ei tu re  

u n d e r  A S  04. 16. 23 0 m a y  be a ctu al ly  or con st ruc ti ve ly  s e i z e d  u n d e r  an 

o r d e r  issued by the superior court u po n  a show in g of p r o b a b l e  cause

that the p r o p e r t y  is subject to forfeiture u n d e r  AS 0 4 . 1 6 . 2 3 0  - 04.-

16.299.

(b) Pro pe rt y subject to fo rfeiture u n d e r  AS 0 4 . 1 6 . 2 3 0  m a y  be 

a ct u a l l y  or cons tr uc ti vel y seized w i t ho ut  a court order if

(1) the seizure is incident to a v a l i d  arrest o r  search;

(2) the property subject to seizure is the s u b j e c t  of a

p r i o r  judgment in favor of the state or a m u n i c i p a l i t y  in a criminal 

p r o c e e d i n g  or civil pr oc e e d i n g  in rera u n d e r  this title; or

c~-
(3) there is p ro bable cause to believe that the  pr op e r t y

wa s used, is be ing  used, or is in tended for use in v i o l a t i o n  of 

AS  0 4 . 1 1.0 10  or AS 04.21.060, or an ord in anc e adopted u n d e r  AS  04.11.- 

490  - 04.11.500, and the pr operty is easily movable.

(c) C o nst ru ct iv e seizure is made by post in g a s i g n e d  n ot i c e  of 

se i zu re  o n  the p ro p e r t y  to be forfeited, stating the v i o l a t i o n  and the 

da t e  and place of seizure.

(d) Except for alcoholic beverages p o s se ss ed  in v i o l a t i o n  of 

AS 04.11.498 or an ordinance adopted u n d e r  AS 0 4 . 1 1 . 4 9 8 ,  pr op e r t y  

sei ze d u n d e r  (b)(3) of this se c t i o n  may not be held  l o n g e r  th a n  48 

hours or un ti l an order of forfeiture is issued by the court, w h i c h­

eve r  is earlier.

Sec. 04.16.245. CUSTODY. P ro perty seized u n d e r  A S  0 4 . 1 6 . 2 4 0  

must be h el d  in the custody of either the c o m m i s s i o n e r  o f  p ub l i c  

safety or a mu n i c i p a l  law enforcement agency, subject o n l y  to d isposi- * 

ti o n  u nd er  AS  04.16.235 - 04.16.299. T he  c o m m i s s i o n e r  of p u b l i c

O
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1 safety o r  a m u n i cip al  law en fo rc eme nt  agency shall

2 (1) p la ce  the se iz ed  pr op e r t y  u n d e r  seal;

3 (2) remo ve the seized pro p e r t y  to a place d e s i g n a t e d  by the

4 c o u r t ; or

5 (3) take custody of the seized p ro pe rty  an d remove it to an

6 a p p r o p r i a t e  location for d i s p o s i t i o n  in accord an ce  w i t h  law.

7 Sec. 04.16.250. I N V E NTO RY  A N D  VALUATION. W i t h i n  10 days after a

8 s e i z u r e  of pr operty u n d e r  AS 04.16.240, the official w h o  has custody

9 of the seized p r o p e r t y  shall

10 (1) ma k e  an inv en to ry  of the property; and

11 (2) es ti ma te  its value.

12 Sec. 04.16.255. I N I T I A T I O N  OF FO RF E I T U R E  PRO CE EDINGS. (a)

13 W i t h i n  20 days a f te r a seizure of pr op ert y u nder A S  04.16.240, the

14 of fi c i a l  w h o  has custod y of the pr op er ty  shall make re aso n a b l e  efforts

15 to a s c e r t a i n  the identity and locati on of the owner of the property

16 se i z e d  and the identity and l oca ti on  of a pe rs on h o l d i n g  an interest

17 in the property seized; and shall

18 (1) commence a summ ar y adm ini st ra ti ve fo rfe i t u r e  p r oc ee di ng

19 u n d e r  AS 04.16.265;

20 (2) commence a civil p r o c e e d i n g  in rem u n d e r  AS 04.16.270;

21 or

22 (3) release the property.

23 (b) N o t w i t h s t a n d i n g  (a) of this section, if fo rf e i t u r e  of seized

2 4  p ro p e r t y  is p u rs ue d as part of a criminal p r o s e c u t i o n  for a vi o l a t i o n

25 of AS 04.11.010 or AS 04.21.060, or a municipal o r d i n a n c e  adopted

26 u n d e r  AS 04.1 1. 490  - 04.11.500, the of fi ci al h a v i n g  custody of the

27 pr op e r t y  may r e t a i n  custody of the pr op e r t y  until the  c ri minal prose-

28 c u t i o n  is concluded or until two years from the d a t o  of seizure,

29 w h i c h e v e r  occurs first. This s u b s e c t i o n  does not p r e v e n t  the official
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1 from

2 (1) releasing the property;

3 (2) remitting the pr operty under a court order issued under

4 AS 04.16.280; or

5 (3) selling the pr operty under a court order issued under

6 AS 04.16.285.

7 (c) The provisions of (a) of this section do not apply if the

8 pr operty was seized under a court order forfeiting the property to the

9 state or a municipality.

10 Sec. 04.16.260. NOTICE. Before forfeiture, and within 20 days

11 after pr operty is seized u n d e r  AS 04.16.240, the official who ha*

12 custody of the property shall

13 (1) in any m a n n e r  authorized for service of process under

14 the rules of civil procedure, notify

15 (A) the owner of the seized property, if the owner's

16 identity is known; and

17 (B) each pe r s o n  ascertained to have an interest in the

18 seized property of the impending forfeiture; and

19 (2) begin to p u bl is h notice as required by

20 (A) AS 04.16.265(b) for property to be forfeited in a

21 summary administrative forfeiture proceeding; or

22 (B) AS 04.16.270(b) for property to be forfeited by an

23 in rem forfeiture proceeding.

24 Sec. 04.16.265. SUMMARY ADMINISTRATIVE FORFEITURE PROCEEDING.

25 (a) The provisions of this section apply when the

26 (1) estimated value of seized property is $100,000 or l M * l

27 or

28 (2) seized p ro pe rt y is a corveyance subject to forfeiture

29 under AS 04.16.230(3).
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(b) The official who has custody of seized property may commence 

a summary administrative forfeiture p r o c e e d i n g  by givi ng  notice of the 

proceeding. I n  addition to the r eq uirements of AS 04.16.260(1), the 

pe r s o n  havi ng  custody of the property shall publish, once a w e e k  for 

three consecutive calendar weeks, a n ot i c e  of the impending forfeiture 

in a news pap er  of general circulation in the judicial district in 

w hic h the seizure was made, or if a n e w s p a p e r  is not p ublished in that 

judicial district, in a newspaper p u b l i s h e d  in the state and di st ri­

buted in that judicial district. The notice provided must

(1) describe the propert y seized, including m o t o r  and 

serial numbers, if any;

(2) state the time, place, and cause of seizure; and

(3) state that a person cl ai m i n g  an interest in the pr o p e r­

ty must, wi th in 20 days from the d ate of first p u b l i cat io n of the 

notice, file with the official a c la im  to the property and a bond in 

the proper a m o u n t .

(c) A  person claiming property subject to a pr oceeding under 

this section shall submit a claim and a b on d  to the official who has 

custody of the seized property. The bond must be

(1) in the amount of $2,500 or 10 percent of the appraised 

value of the property, whichever is less, but not less than $500;

(2) rendered to the state or municipality, as appropriate, 

wit h sureties approved by the official havi ng  custody of the property.

(d) In lieu of the bond required by (c) of this section, the 

person claiming the property may deposit w i t h  the state or m u n i c i p a l i­

ty, as appropriate, cash or a c er tified check in the amount required 

by (c)(l)of this section.

(a) The bond required by (c) of this section or the deposit 

authorised b y  (d) of this section must be conditioned to secure the
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1 payme nt  of all reaso na bl e costs and ex penses of the j u d i c i a l  forfei-

2 ture p r o c e e d i n g  if the court orders the p ro p e r t y  forfeited.

3 (f) Wh e n  the cl aim  and  b o n d  or depos it  are rec ei ved , the offi-

4 cial shall de t e r m i n e  if the c l a i m  a nd b o n d  o r  d e p o s i t  are in p r o p e r

5 form and the su reties are satisfactory.

6 (g) If the c la im  and b o n d  or depos it  are s a t i s f ac to ry,  the offi-

7 cial shall ter mi na te the su m m a r y  a d m i n i s t r a t i v e  f o r f e i t u r e  p r o c e e d i n g

8 an d commence a civil p r o c e e d i n g  in rem. If the c l a i m  and bo n d  or

9 deposit are not s a t isf ac to ry  w h e n  first received, a r ea son ab le  time

10 for c orr ec ti on  of the claim and bond or deposit m a y  be allowed; if

11 sa ti sfactory c orrections are not m ad e  to the claim a n d  b o n d  or depos it

12 w i t h i n  a r ea so nab le  time, the official ha v i n g  c u s t o d y  of the pr ope rt y

13 may  p r oc ee d as though the c l a i m  and b o n d  or d e p o s i t  ha d not b e a n

14 tendered. The filing of a timely and s a t i sf act or y c l a i m  and b o n d  or

15 deposit termi na tes  the summary a d m i n i s t r a t i v e  f o r f e i t u r e  proceeding,

16 but does not entitle the claimant to p o s s e s s i o n  of the property.

17 (h) If the summary a d m i n i s t r a t i v e  p ro ce e d i n g  is ter mi n a t e d  u n d e r

18 (g) of this section, the off ic ia l hav i n g  custody of the pr op ert y shall

19 commence a civil p r o c e e d i n g  in rem w i t h i n  20 days a f t e r  the timely and

20 satisfactory c laim and b o n d  o r  deposit are filed.

21 (i) If a timely and s a t is fa cto ry  claim and b o n d  o r  deposit are

22 not filed w i t h i n  the time re qui re d u n d e r  this section, the of fi c i a l

23 h a v i n g  custody of the pr op er ty

24 (1) shall declare the pr ope rt y forfeited; and

25 (2) execute a d e c l a r a t i o n  of forfeiture.

26 Sec. 04.16.270. IN R E M  FO RF E I T U R E  PROCEEDING. (a) Un l e s s  tlia

27 pro perty is h a n d l e d  in a summary ad m i n i s t r a t i v e  f o r f e i t u r e  p r o c e e d i n g

28 or released in accordance w i t h  law. the of ficial w h o  hgs custody of

29 the pr operty shall commence a n  in  r e m  f orfeiture p ro ce eding.
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(b) In a d d i t i o n  to the r e q ui rem en ts  of A S  04 .1 6.2 60 (1 ),  the 

of fi ci al  w h o  has c u s t o d y  of the p r o p e r t y  shall, in the m a n n e r  a u t h o r­

ized for s e r vi ce of p r o ce ss  u n d e r  the rules of civil p ro ce dur e,  p u b­

lish notice. U n l e s s  o t h e r w i s e  p r o v i d e d  in the r ules of c iv il p r o c e­

dure, the p e r s o n  h a v i n g  c u sto dy  of the p ro perty s ha ll  pub l i s h ,  once a 

w e e k  for four c o n s e c u t i v e  c a l e n d a r  weeks, a noti ce  of t h e  impending 

forfe itu re  i n  a n e w s p a p e r  of gener al  ci r c u l a t i o n  in the judicial 

dis tr ic t in w h i c h  the seizu re was made, or if a n e w s p a p e r  is not 

p u b l i s h e d  in that j u d i c i a l  dis tri ct , in a n e w s p a p e r  p u b l i s h e d  in the 

state and d i s t r i b u t e d  in that j udi ci al  district. U n l e s s  the content 

of the n o t i c e  is o t h e r w i s e  p r o v i d e d  for in the rules of civil p r o c e­

dure, the n o t i c e  p r o v i d e d  mus t

(1) d e s c r i b e  the p r o p e r t y  seized, i n c l u d i n g  m otor and 

serial numbers, if any;

(2) state the time, place, and cause of sei zu re ; and

(3) s tate that a p e r s o n  claiming an in ter es t in the p r o p e r­

ty must, w i t h i n  the time p r e s c r i b e d  for ans we rin g a c i v i l  complaint 

u n d e r  the rules of civil p r oc ed ure , file w ith the court a n  answer and 

a claim to the property.

(c) Th e re qu ir e m e n t s  of (f) of this s e ct io n do not  apply to a 

civil in r e m  p r o c e e d i n g  c o m m e n c e d  after a s u m m a r y  adminis tr at ive  

forfeiture p r o c e e d i n g  is t e r m i n a t e d  u po n  the t im e l y  a n d  satisfactory 

filing of a c lai m and bond  or deposit under AS 0 4 . 1 6 . 2 6 5 ( f ) .

(d) If a c l a i m  and a n s w e r  is not filed w i t h i n  t he time s p e c i­

fied, the court m a y  o rder f o r fei tu re  of the p r o p e r t y  s u b je ct  to the in 

rem  p r o c e e d i n g  w i t h o u t  f u r t h e r  pr oce edings or sh owings.

(e) Th e c ourt may c o n s i d e r  any claim and answer. Q ue stions of 

fact or la w r a i s e d  by a n o t i c e  of commencement of a f or fe itu re  p r o­

ceeding  m u s t  be d e t e r m i n e d  by the court sitt in g w i t h o u t  a jury.
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1 (f) At the conclusion of the in re m proceeding, the court may

2 order a forfeiture if it finds that property is subject to forfeiture

3 u nder AS 04.16.230.

4 (g) A n  in rem forfeiture proceeding may be held in abeyance

5 until the conclusion of any pending criminal charges against the

6 claimant.

7 Sec. 04.16.275. L I M I T A T I O N  ON DEFENSE IN AN IN REM PROCEEDING.

8 It is not a defense in an in re m proceeding brought under AS  04.16.270.

9 that a criminal proceeding is pending or has resulted in a conviction,

10 an acquittal, or a c onviction of a lesser offense, of the viol at io n

11 for w h i c h  forfeiture is author iz ed  under AS 04.16.230.

12 Sec. 04.16.280. RE M I S S I O N  OR RELIEF FROM THE FORFEITURE. (a)

13 Property subject to forfeiture under AS 04.16.230 - 04.16.299 may not

14 be forfeited if the owner of the property shows, by a pr ep onderance of

15 the evidence, at a hearing before the court as the trier of fact, that

16 the v i o l a t i o n  of law subj ec ti ng the property to forfeiture under

17 AS 04.16.230 was committed by another person, and that the owner was

18 not a party to the v iolation and did not have actual k nowledge that

19 the p rop er ty  was used or was to be used in violation of the law or

20 o r d i n a n c e .

21 (b) The holder of a v a l i d  security interest, lien, mortgage,

22 deed of trust, conditional sales contract, or right to p o sse ss io n is

23 entitled to retain the holder's interest by showing, by a preponder-

24 ance of the evidence at a h e ari ng  before the court as the trier of

25 fact, that the violation of law subjecting the property to forfeiture

26 was co mmitted by another person, and that holder was not a party to

27 the v i o l a t i o n  and did not ha v e  actual knowledge that the prope rt y waa

28 used or was to be used in vio la tio n of the law or ordinance.

29 Sec. 04.16.285. SALE OF SEIZED ITEM, (a) A  pers on  who has a
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c la im  on seized property ma y pe tit i o n  the court for sale of the p r o p­

erty before final disposi ti on  of court proceedings.

(b) The court shall grant a pet it io n for sale upon a finding 

that sale of the property

(1) is in the best interests of the state or municipality, 

whi ch ev er has custody of the property; and

(2) will serve to preserve and mainta in the property.

(c) Proceeds from the sale of property authorized by this s e c­

tion plus interest to the d ate of final disposition of the court 

proceedings become the subject of the forfeiture action.

Sec. 04.16.290. D I S P O S I T I O N  OF PROPERTY UPON FORFEITURE. (a) 

The court shall place alcoholic beverages forfeited under A S  04.16.- 

230 - 04.16.299 in the custody of a peace officer of the state. The 

alcoholic beverages must be de stroyed not later than 30 days after 

f o r f e i t u r e .

(b) Except for property di sposed of under (a) of this section, 

the court shall place all property forfeited to the state under 

AS 04.16.230 - 04.16.299 in the custody of the official who initiated 

the forfeiture proceeding. The official shall destroy property placed 

in the official's custody un de r this subsection that is harmful to the 

public. If the property has b een forfeited to the state, the com mi s­

sioner of public safety

(1) may

(A) transfer ownership of aircraft to the Ala sk a Wing, 

Civil Air  Patrol;

(B) authorize use of the property in the enforcement 

of this title, or tr an sf er  it to another agency of tha state, a 

political subdivision of the state, or a law enforcement agency 

of the United States government for a use in furtherance of the
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1 a d m i n i s t r a t i o n  of justice; and

2 (2) shall order all o th er  p r o p e r t y  that has b e e n  fo r f e i t e d

3 to the state sold.

4 (c) W h e n  the pr op ert y has b e e n  so l d  un de r (b) of this section,

5 the c o m m i s s i o n e r  of public safety

6 (1) may use the proceeds, s u b je ct  to a p p r o p r i a t i o n  b y  the

7 legislature, for payment of e xpe ns es  of the pr oce ed in gs  for fo rf e i t u r e

8 and sale, i n c lud in g expenses of seizure, custody, and court costs, if

9 a n y ; and

10 (2) shall deposit the r e m a i n d e r  of the pr oceeds in the gen-

11 eral fund.

12 Sec. 04.16.299. DEFINITIONS. In AS 04 .16.230 - 04. 16 .2 99

13 (1) "chief of polic e" m eans the head of a law en f o r c e m e n t  S ' '

14 agency of a municipality;

15 (2) " com mi ss io ner  of pu bl i c  safety" includes an em plo y e e  of

16 the De pa r t m e n t  of Public Safety d e s i g n a t e d  by the c o m m i s s i o n e r  to

17 conduct summary a d m i ni st rat iv e f o r fe it ur e proceedings;

18 (3) "interest" as applied to p ro perty means an interest

19 e v i de nce d by a security interest, right to possession, lien, mortgage,

20 de e d  of trust, or conditional sales contract;

21 (4) "m unicipality" means a m u n i c i p a l i t y  that has a d o p t e d  an

22 ord in an ce  u n d e r  AS 29.35.135 p r o v i d i n g  for summary a d m i n i s t r a t i v e

23 forfeiture pro ce ed in gs to be c o n d u c t e d  by the m u n i c i p a l i t y ' s  c hief of

24 police;

25 (5) "official who has cu s t o d y  of the p r o pe rty " m e a n s  the

26 c o m m i s s i o n e r  of public safety or c hief of police who has c u s t o d y  of

27 se iz ed property;

28 (6) "security interest" has  the me a n i n g  g i v e n  in A S  4 5 . 0 1 -

29 201. O
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......  . . ... .

* Sec. 3. A S  11.73.060 is a m e n d e d  to read:

Sec. 11.73.060. FORFEITURES. (a) Property u s e d  during or  in 

a i d  of a v i o l a t i o n  of this c h a pte r m a y  be forfeited to the state or a 

m u n i c i p a l i t y  to the extent p e r m i t t e d  u n d e r  AS 17.30.110 - 17.30.138

[AND IN A CC OR D A N C E  W I T H  T H E  PR OVI S I O N S  O F  AS 17.30.110 - 17.30.126].

(b) For pu rposes of this s e c ti on  the terms "c ont ro ll ed  s u b­

stance" and "this chapter", as u s e d  in AS 17.30.110 - 17.30.138

[AS 17.30.110 - 17.30.126], shall be co nstrued as " im ita ti on  c o n­

trolled substance" and "AS 11.73" respectively.

* Sec. 4. AS 17.30.110 is a m e n d e d  to read:

Sec. 17.30.110. ITEMS SUBJE CT TO FORFEITURE. Th e following may 

b e  forfeited to the state o r  a munici pa li ty,  except as pr ov i d e d  in 

A S  1 7 . 3 0 . 1 2 6 :

(1) a c o n t r o l l e d  substance that [WHICH] has been m a n u f a c t­

ured, distributed, di spensed, acquired, or po ssessed in v i o l a t i o n  of 

this chapt er  or AS 11.71;

(2) property, i n c l u d i n g  raw materials, products, and e q u i p­

ment j_that__is [WHICH ARE] u se d  or i ntended for use in manufacturing, 

distributing, compounding, p rocessing, delivering, importing, or 

expo rt ing  a controlled s u b st anc e that [WHICH] is a felony u n d e r  this 

chapter or AS 11.71;

(3) p ro per ty  that [WHICH] is used or int en de d for u s e  as a 

container for proper ty d e s c r i b e d  in (1) or (2) of this section;

(4) a conveyance, i n c lu di ng  but not limited to aircraft, 

ve h i c l e s ^  or vessels, that [WHICH] has b ee n  used or is i nt ended for 

use in tran sp or ti ng or in any m a n n e r  [IN] fa ci litating the t r a n s p o r t a­

tion, sale, receipt, possessi on , or concealment of p rop er ty  d e s c r i b e d  

in (1) or (2) of this se c t i o n  in v i o l a t i o n  of a fe lo ny  offen se  u n d e r  

this chapter or AS 11.71 [; HOWEVER,



(A) A  CONVEYANCE MAY NOT BE FOR FEITED UN DER  THIS 

PARA GR APH  IF THE OWNER OF THE CONVEYANCE ESTABLISHES, BY A  P R E­

PONDERANCE OF THE EVIDENCE, AT A HEARING BEF OR E THE COURT AS THE 

T RI ER  OF FACT, THAT USE OF THE CONVEYANCE IN VIOLATION OF THIS 

CHAPTER O R  AS 11.71 WAS COMMITTED BY A N O T H E R  PERSON AND THAT THE 

O WN ER  WAS NEITHER A  CONSENTING PARTY N O R  PRIVY TO THE VIOLATION;

(B) A  FORFEITURE OF A  CONVEYANCE ENCUMBERED BY A  VALID 

SECURITY INTEREST AT THE TIME OF SEIZURE IS SUBJECT TO THE INTER­

EST OF TH E SECURED PARTY IF THE SECURED PARTY ESTABLISHES, BY A 

PREPONDERANCE OF THE EVIDENCE, AT A  H E AR ING  BEFORE THE COURT AS 

THE T RI ER  OF FACT, THAT USE OF THE CONVE YA NC E IN VIOLATION OF 

THIS CHAPTER OR AS 11.71 WAS COMMITTED BY A N O THE R PERSON AND THAT 

THE SECURED PARTY WAS NEITHER A CONSENTING PARTY NOR PRIVY TO THE 

V I O L A T I O N ] ;

(5) books, records, and research products and materials, 

including formulas, microfilm, tapes, and data, that [WHICH] are used 

in viola ti on  of this chapter or AS 11.71;

(6) property, including money, securities, or negotiable 

in s t r u m e n t s , that is

(A) furnished by a person in exchange for a controlled

substance in violation of this chapter or AS 11.71;

(B) used in, intended for use in, or used to facili-

tate a v iolation of this chapter or AS 11.71; or

(C) proceeds derived directly or indirectly from a

v i o l a t i o n  of this chapter or AS 11.71; [, OR OTHER THINGS OF

VA LU E U S E D  IN FINANCIAL TRANSACTIONS DERIV ED  FROM ACTIVITY P R O­

HIB I T E D  BY THIS CHAPTER OR AS 11.71; AND]

(7) a firearm thtt [WHICH] is visible, carried during, or  

u sed in furtherance of a violation of this chapter or AS 11.71^
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1 (8) real p r o p e r t y , including interests in real property and 

appurtenances and improvements to real property, that is used or

3 intended for use to commit, or to facilitate the c o m mis si on  of. a

4 felony offense u n d e r  this chapter or AS 11.71; and

5 (9) property acquired, maintained, or deri ve d from proceeds

6 obtained directly or indirectly from a v i o l a t i o n  of this chapter or

7 AS 1 1 . 7 1 .

8 * Sec. 5. AS 17.30.110 is amended by adding a n ew  s u bs ect io n to read:

9 (b) Notwithstanding the provisions of (a) of this section,

10 (1) property described in (a)(4) - (9) of this section may

11 not be forfeited under this section if the owner of the property

12 shows, by a preponderance of the evidence, at a heari ng  before the

13 court as the trier of fact, that use of the property in vi o l a t i o n  of

14 this chapter or AS 11.71 was committed by another person, and that the

15 owner was not a party to the violation and did not have  actual knowl-

16 edge that the property was used or was to be used in v i o l a t i o n  of the

17 law;

18 (2) the holder of a valid security interest, lien, mort-

19 g&8e, deed of trust, conditional sales contract, or right to pos-

20 session is entitled to retain the holder's interest by showing, by a

21 preponderance of the evidence, at a hearing before the court as the

22 trier of fact, that the v io lation of law subjecting the property to

23 forfeiture was committed by another person, and that the holder was

24 not a party to the violation and did not have actual knowledge that

25 the property was used or was to be used in v i o l a t i o n  of the law.

26 * Sec. 6. AS 17.30.112 is repealed and reenacted to read:

27 Sec. 17.30.112. PROCEEDINGS RESULTING IN FORFEITURE, (a) Prop-

28 erty listed in A S  17.30.110 may be forfeited to the state or a munic-

29 ipality upo n the order of the commissioner of public safety or a chief

SB0019a -15- SB 19



1 of police in a summ ary  a d m i n is tra ti ve  forfe itu re  p r o c e e d i n g  u n d e r

2 AS  17.30.115, u p o n  c o n v i c t i o n  of the def en dan t of a v i o l a t i o n  of this

3 c h a pte r or A S  11.71, or u p o n  judgment of a court in a se pa r a t e  c ivil

4 pr oce e d i n g  in rem.

5 (b) U n l e s s  the p r o p e r t y  is seized u n d e r  a court o r d e r  f o r f e i t i n g

6 the property to the state or  a municipality, the c o m m i s s i o n e r  of

7 public safety or a chief of police, w h o e v e r  is in c u s t o d y  of the

8 property, shall w i t h i n  20 days after the p ro pe r t y  is se i z e d  u n d e r

9 AS 17.30.114

10 (1) cause a summ ar y a dm inistrative fo rf e i t u r e  p r o c e e d i n g  to

11 be commenced u n d e r  AS 17.30.115;

12 (2) commence a civil pr oc e e d i n g  in rem u n d e r  A S  17.30.116;

13 or

14 (3) release the property, unless the p r o p e r t y  is subjec t to

15 AS 17.30.126.

16 (c) N o t w i t h s t a n d i n g  (b) of this section, if f o rf ei tur e of seized

17 property is p u r s u e d  as part of a criminal p r o s e c u t i o n  for a v i o l a t i o n

18 of this c h a p t e r  or AS 11.71, the commi ss ion er  of pub l i c  safety or the

19 chief of police, w h o e v e r  has custody of the p ro perty, may re ta in

20 custody of the p ro p e r t y  u ntil the criminal p r o s e c u t i o n  is c o n c l u d e d  or

21 until two y ea rs  from the date of seizure, w h i c h e v e r  occurs first.

22 This s u bs ec tio n does not prevent the release, remission, or sale  of

23 the pr operty u n d e r  AS 17.30.120 - 17.30.138.

24 (d) A  court may o r d e r  a forfeiture in the in rem  p r o c e e d i n g  if

25 it finds that an item s p e ci fi ed  in AS 17.30.110 was u s e d  d u r i n g  o r  in

26 aid of a v i o l a t i o n  of this chapter or AS  11.71. It is not a defen se

27 in an in r e m  p r o c e e d i n g  brought u n d e r  this c h a p t e r  that a c riminal

28 p ro ce ed ing  is p e n d i n g  o r  has re sulted in a con vi ct io n, an a cquittal,

29 or a c o n v i c t i o n  of a lesse r offense for a v i o l a t i o n  of this c h a p t e r  or
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1 AS 11.71.

2 * Sec. 7. A S  1 7 . 30 .11 4 is amended to read:

3 Sec. 17.30.114. SEIZURE AN D CUSTODY O F  PROPERTY. (a) Property

4 listed in AS  1 7.30.110 m a y  be actually or constructively seized u nd er

5 [BY A  P EA CE  O F F I C E R  UPON] an order issued by a court [HAVING JURISDIC-

6 T I O N  O VER T H E  PROPERTY] u po n  a showing of p ro bable cause that the

7 pr op e r t y  m a y  be fo r f e i t e d  under AS 17.30.110. C on structive seizure is

8 ef fected by p o s t i n g  a signed notice of seizure on the item to be

9 forfeited. s ta ti nR  the v i o la ti on  and the date  and place of seizure.

10 Seizure w i t ho ut  a court order may be made  if

11 (1) the seizure is incident to a v al id  arrest o r  a search

12 u n d e r  a v a l i d  s e a r c h  warrant;

13 (2) the pr op e r t y  subject to seizure has b ee n  the subject of

14 an earlier j ud gme nt  in favor of the state or a m uni ci p a l i t y  in a

15 criminal p r o c e e d i n g  or civil proceeding in rem under this chapter or

16 A S  11.71; or

17 (3) there is probable cause that the property was used, is

18 b e i n g  used, or is i nt en de d for use, in v i o l a t i o n  of this chapter or

19 A S  11.71 and the p r o p e r t y  is easily movable; property seized u n de r

20 this p a r a g r a p h  m ay  not be held for more than  48 hours w i t ho ut a court

21 o r de r o b t a i n e d  to co ntinue its detention.

22 (b) P ro pe rt y t ake n or detained u n der  (a) of this section shall

23 b e  held in the custo dy of either the co mm issioner of pu bl i c  safety or

24 a m unicipal law enforce me nt  agency [AUTHORIZED BY THE C OM MIS S I O N E R  OF

25 PUB LI C SAFETY TO R E T A I N  CUSTODY OF  PRO PERTY LIS TE D IN AS 17.30.110]

26 subject only to d i s p o s i t i o n  under this chap te r [THE O R D E R S  A N D  DECREES

27 O F  THE C OURT H A V I N G  JURI SD ICT IO N O VER AN Y FORFEITURE P R O C E E D I N G S ] . If

28 i p ro pe rty  is sei ze d u n d e r  this chapter, the c o m mis si on er  of public

29 safety o r  a [AN AUTHORIZED] municipal law enforcement ag en cy  nay
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c

1 (1) place the property under seal;

2 (2) remove the property to a place designated by the court;

3 or

4 (3) take custody of the property and remove it to an appro-

5 priate location for di sp osi ti on  in accordance w i t h  law.

6 (c) Within 10 days after a seizure under AS 17.30.110 - 17.30.-

7 138 [AS 17.30.110 - 17.30.126], the commissioner of public safety or

8 the chief of police shall make an inventory of any property seized,

9 including controlled substances, and shall estimate [APPRAISE] the

10 value of any items seized other than controlled substances.

11 * Sec. 8. AS 17.30 is amended by adding a new section to read:

12 Sec. 17.30.115. SUMMARY ADMINISTRATIVE FORFEITURE PROCEEDING.

13 (a) If the estimated value of seized property is $100,000 or less or

14 if the seized property is a conveyance subject to forfeiture under

15 AS 17.30.110(4), the official who has custody of seized property may

16 commence a summary administrative forfeiture proceeding by

17 (1) giving notice of the forfeiture proceeding to persons

18 known to have an interest in the property or who are ascertainable

19 from official registration numbers, licenses, or other state, federal,

20 or municipal numbers on the property; and

21 (2) p ublishing notice of the proceeding in a newspaper of

22 general circulation in the judicial district where the seizure was

23 made, or if no newspaper is published in that judicial district, in a

24 newspaper published in the state and distributed in that judicial

25 district; the notice shall be published once each  wee k du rin g three

26 consecutive calendar weeks; the notice must

27 (A) describe the property seized, including m ot or and

28 serial numbers, if any;

29 (B) state the time, place, and cause of seizure; and
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1 (C) state that a p e r s o n  c lai mi ng  an interest in the

2 property must, within 20 days from the da t e  of the first publi-

3 cation of the notice, file w i t h  the official a c la im  to the

4 property and a bond in the p ro p e r  a m o u n t .

5 (b) A  pe rs on  claiming p ro pe rt y subject to a p ro ce e d i n g  under

6 this section shall submit a claim and a bon d  to the official w i t h i n  20

7 days after the date of first p ub l i c a t i o n  of the notice re quired u n de r

8 this section.

9 (c) The bond with satis fa ct or y sureties must be in the amount of

10 $2,500 or 10 percent of the es timated v a lu e of the property, w h i c h e v e r

11 is lower, but not less than $500. The bon d  must be rende re d to the

12 state or municipality, as appropriate, w i t h  sureties a ppr ov ed  by the

13 official. Cash or a ce rtified check may be deposited in lieu of a

14 bond. The bond or cash deposit is co ndi ti on ed  that in the event of

15 ju di ci al  forfeiture of the pr operty the o b l i g o r  shall p a y  from the

16 bo n d  or deposit all reasonable costs and expenses of the civil pro-

17 ceed ing  in rem.

18 (d) When the claim and bon d are received, the of ficial shall

19 d et ermine that the claim and bond are in p r o p e r  form and the sureties

20 are satisfactory. If the claim and bond are satisfactory, the offi-

21 cial shall terminate the p r o c e e d i n g  and commence a civil pr oce e d i n g  in

22 rem u nder AS 17.30.116. N o t w i t h s t a n d i n g  AS 17.30.112(b), the official

23 shall commence the civil pr oc e e d i n g  in rem wi t h i n  20 days a ft er the

24 timely and satisfactory claim and bond are filed. If the c la im and

25 b o n d  are not satisfactory w h e n  first received, a reasonable time for

26 correction of the claim and b ond may be allowed. If satisfactory

27 corrections are not made to the claim and bond wi th i n  a reasonable

28 time, the official may p r o c e e d  as though the claim and bone, h a d  not

29 b e e n  tendered.
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(e) T he  f il i n g  of a ti m e l y  and s a t i s f a c t o r y  c l a i m  and b o n d  

t e r m i n a t e s  the summ ar y a d m i n i s t r a t i v e  f orf e i t u r e  p r o c e ed in g,  but doe s 

not  e n ti tl e the claimant to p o s s e s s i o n  of the property.

(f) If a time ly  and s a t i s f a c t o r y  c l ai m a n d  bo n d  are not f i l e d

w i t h i n  the time re quired u n d e r  this  section, t h e  o ff ici al  shall d e ­

cla r e  the p r o p e r t y  forfeited. T h e  official s h a l l  e xe cu te  a d e c l a r a­

t i o n  of forfeiture.

(g) In this section

(1) " c o m m i ssi on er  of p ub l i c  safety" includes a n  e mp loyee of 

the D e p a r t m e n t  of Public Safety d e s i g n a t e d  b y  the c o m m i s s i o n e r  to 

co n d u c t  summa ry  a d m i nis tr at iv e forfeit ur e pr oceedings;

(2) " o f f i c i a l” means the c o m m i s s i o n e r  of p u b l i c  safety or 

c h i e f  of p o l i c e  who has custody of seized property.

* Sec. 9. AS 17.30.116(a) is am e n d e d  to read:

(a ) If the e st imated v a l u e  of seized p r o p e r t y  is more t h a n

£ 1 00,000, or the c o mm is si one r of public saf et y or chief of police in

c u s t o d y  of s ei z e d  proper ty  elec ts  to commence a civil p r o c e e d i n g  in 

rem  against p rop e r t y  w i t h  an e s t imated v al ue  of $1 00, 00 0 or less or 

a g ai ns t a conveyance, [WITHIN 20 DAY S A F T E R  A  SEIZURE U N D E R  AS 17.-

3 0 . 1 1 0  - 17.30.126,] the c o m m i s s i o n e r  of p u b l i c  safety or chief of
1

p o l i c e  shall, by c er tified mail, no tif y any p e r s o n  k n o w n  to hav e  an 

in terest in an item w i t h  an e s t i m a t e d  [APPRAISED] v a l u e  of $500 or  

more, or w h o  is a s c e r t ai na ble  from o f f i c i a l  r e g i s t r a t i o n  nu mb e r s ,
f

licenses, or o th er  state, f e d e r a l x or m u n i c i p a l  n um be rs o n  the item, 

o f  the p e n d i n g  forfeiture action. A d d i t i o n a l l y ,  the c o m m i s s i o n e r  of 

p u b l i c  sa fe ty  or chief of p o l i c e  shall p u b l i s h  not ic e of f o r f e i t u r e  

a c t i o n  of an  item v a l u e d  at $5 0 0  er more in a n e w s p a p e r  of g e n e r a l  

c i r c u l a t i o n  in  the j ud ic ial  d i s t r i c t  in w h i c h  the s e i z u r e  was m ade, o r  

if no n e w s p a p e r  is p u b l i s h e d  in that j u d i c i a l  d istrict, in a n e w s p a p e r
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p u b l i s h e d  in the state and d is tri bu te d in that judicial district. The 

not ic e must [SHALL] be pu b l i s h e d  once each week  du r i n g  four c o n s e c u­

tive cal en da r weeks. The requirements of this subsection do not apply 

to

(1) a civil in rem p roceeding commenced after a summary

adm in is tra ti ve  forfeiture p r oce ed in g is terminated u p o n  the tim el y and

sat is fac to ry  filing of a claim and bond u n de r AS 17.30.115(d); or

(2) the forfeiture of controlled substances which have been 

ma nu factured, distributed, dispensed, or pos sessed in v i o l a t i o n  of 

this c h a pt er  or AS 11.71, regardless of their value.

* Sec. 10. AS 17.30.120 is amended to read:

Sec. 17.30.120. PETITION FOR SALE OF SEIZED ITEM. A  claimant 

may p e t i t i o n  the court for sale of an item before final d is p o s i t i o n  of 

court proceedings. The court shall grant a petiti on  for sale u p o n  a 

finding that the sale is in the best interests of the state or m u n i c­

ipality, whic he ve r is in custody of the property, and the pr es er v a t i o n  

and m ai n t e n a n c e  of the item seized. Proceeds from the sale plus 

interest to the date of final d isposition of the court proceedings 

become the subject of the forfeiture action.

* Sec. 11. AS 17.30.122 is amended to read:

Sec. 17.30.122. STATE DIS POSAL OF FORFEITED PROPERTY. Property 

forfeited to the state u nder A S  17.30.110 - 17.30.138, [AS 17.30.110 - 

17.30.126] other than controlled substancesx shall be disposed of by 

the commissioner of ad mi nistration in accordance w i t h  applicable law. 

The commissioner of ad ministration may

(1) destroy p ro perty harmful to the public;

(2) sell the pr operty and use the proceeds for paym en t of 

all pr o p e r  expenses of the proceedings for forfeiture and sale, i n­

cluding expenses of seizure, custody, and court costs; proceeds
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1 renaininn from the sale of the property after expenses are paid shall

2 be d ep osited in the general fund;

3 (3) take custody of the property and authorize its use in

4 the enforcement of this chapter or AS 11.71, or transfer it to another

5 agency of the state or a political subdivision of the state for a use

6 in furtherance of the administration of justice;

7 (A) take custody of the property and remove it for disposi-

8 tion in accordance w it h  law;

9 (5) forward the property [IT] to the Drug Enforcement

10 Ad ministration of the Un i t e d  States Department of Justice for disposi-

11 tion; or

12 (6) transfer ownership of an aircraft to the Alaska Wing,

13 Civil Air Patrol.

14 * Sec. 12. AS 17.30.126(a) is amended to read:

15 (a) A controlled substance manufactured, possessed, transferred,

16 sold, or offered for sale in violation of this chapter or AS 11.71 is

17 contraband and must be seized and summarily forfeited to the state.

18 The commissioner of public safety or the commissioner's designee,

19 including a municipal law enforcement agency [AUTHORIZED UNDER AS 17.-

20 30.114(b) OF THIS SECTION TO RETAIN CUSTODY OF CONTROLLED SUBSTANCES],

21 is responsible for the disposal of controlled substances w h i c h  have

22 b ee n  forfeited. The controlled substances shall be disposed of in

23 accordance with procedures and requirements prescribed by the commis-

24 sioner.

25 * Sec. 13. AS 17.30 is amended by adding a n ew  section to article 2 to

26 read:

27 Sec. 17.30.138. DEFINITIONS. In AS 17.30.110 - 17.30.138

28 (1) "chief of police” means the h e a d  of a law enforcement

29 agency of a municipality;
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1 (2) "municipality" me an s a m u ni ci pal it y that has adopted an

2 ordinance u nd er A S  29.35.135 providing for summary administrative

3 forfeiture pro ce ed in gs to be conducted by the m unicipality's chief of

4 police;

5 (3) " vi ol ati on  of this chapter or AS 11.71" includes an

6 attempt or s o l ici ta ti on  to v i ol at e this chapter or AS 11.71.

7 * Sec. 14. AS 29.10.200 is amended by adding a n ew p a r agr ap h to read:

8 (51) AS 29.35.135 (forfeiture of property under AS 04.16

9 and AS 17.30).

10 * Sec. 15. AS 29.35 is amended by adding a new section to read:

11 Sec. 29.35.135. F ORFEITURE OF PRO PERTY U N D E R  AS 04.16 A N D

12 AS 17.30. (a) The governing body may adopt ordinances author izi ng

13 the chief of police to conduct a summary administrative forfeiture

14 p ro ce ed in g under AS 04.16 and AS 17.30 for forfeiture of p ro perty

15 seized by the mu ni cip al  law enforcement agency in cases in volving

16 co ntrolled substances, imitation controlled substances, and alcoholic

17 beverages.

18 (b) Property forfeited to the munic ip al it y u n der  AS 04.16.230 -

19 04.16.299 and AS 17.30.110 - 17.30.138 shall be disposed of by the

20 m u ni ci pa lit y under applicable law and ordinance. The municipality

21 (1) shall destroy property harmful to the public;

22 (2) ma y sell the property and use the proceeds for payment

23 of all pro pe r expenses of the proceedings for forfeiture and sale, in-

24 eluding expenses of seizure, custody, and court costs;

25 (3) may take custody of the pr operty and authorize its use

26 in the enforcement of AS 04.11, AS 04.16, AS 04.21.060, AS  11.71,

27 AS 11.73, or AS 17.30 or for a use in the administ rat io n of justice;

28 (4) may take custody of the property and remove it for

29 d i s p o si ti on  under law; or
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(5) Shall forw ard  pr op e r t y  se is ed u n d e r  AS 17.30 to the 

D r u g  E n f o r cem en t A d m i n i s t r a t i o n  of the U n i t e d  States 'Department of 

J u st ic e for  disposition.

* Sec. 16. A S  0 4 . 1 6 . 2 2 0  is repealed.

C
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