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1 IN T H E  SEN AT E BY T H E  J U D I C I A R Y  C O M M I T T E E

2 CS F OR  SE N A T E  B I L L  NO. 17 ( J u d i c i a r y ) (ct rules & ef d s  fid)

3 IN THE L E G I S L A T U R E  OF T H E  STATE OF A L A S K A

4 S I X T E E N T H  LE G I S L A T U R E  - FI RS T SESSION

5 A  B I L L

6 For a n  Act entitled: "An Act aut ho ri zin g capital p u n i sh men t,  c l a s s i f y i n g

7 m u r d e r  in the first degree as a c a pi tal  felony, and

8 e s t ab li sh in g s ent e n c i n g  p ro ce dur es  for  c ap it al felo-

9 nies; dire cti ng  a n  advis ory  v o t e  o n  w h e t h e r  the

10 capital punishment law sho ul d take e f f e c t . "

11 BE  IT E N A C T E D  BY  T H E  L E G I S L A T U R E  OF T HE  STATE OF ALASKA:

12 * S e c t i o n  1. FINDINGS. The l egislature finds that i m p o s i t i o n  of the

13 d e a t h  p e n al ty  for the crime of m u r d e r  in the first degree

14 (1) is consistent wit h the criminal s e n t e n c i n g  goal of deter-

15 rence in that, by the example of its imposition, a m e m b e r  of the c o m m un ity

16 who  c alculates a m u r d e r  w o u l d  ration al ly  c onsider the h a r s h  c o n s e q u e n c e s  of

17 that act;

18 (2) is consistent with  the criminal s e nte nc in g goal of comm un ity

19 co nde m n a t i o n  in that, by its use, the state affirms s o c i e t y ' s  n o r m s  and

20 co ndemns most severely the p re me dit at iv e taking of h u ma n life or the taking

21 of life u nd er  circum st an ce s m a n i f e s t i n g  extreme i n d i f f e r e n c e  to its value;

22 (3) does not v i ol at e state con stitutional g u a r a n t e e s  a g ai nst  the

23 im po s i t i o n  of cruel and unusual p unishment, but rather is fully consi st en t

24 w i t h  those guarantees;

25 (4) conforms to contemporary standards of d e c e n c y  in that there

26 is no evidence that A l a s k a’s t r a dit io n and h is to ry suggest a s i g n i f i c a n t l y

27 d i f fe ren t at ti tu de  to wa rd  capital punish me nt in this s ta te  from t ho se  that

28 p r e v a i l  nationwide, and there is a w i d e l y  h e l d  bel ie f i n  the s o c i e t y  that

29 c a pi ta l p u n is hm ent  is a n  appropriate p e n al ty for m u r d e r  in the first
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1 d e g r e e ;

2 (5) serves the state's interest in justice by pu nishing the

3 p e r s o n  w h o  is guilty acc ord in g to wha t is de ser ve d for the most m o r a l l y

4 of f e n s i v e  conduct wi t h  a sentence m o r e  stringent than a n  extended te r m  of

5 life imprisonment;

6 (6) serves the state's interest in public p r ot ec ti on  by a ss u r i n g

7 that the most serious offenders w i l l  n e v e r  again pose a threat to the

8 public; and

9 (7) is consistent w i t h  due process requirements in that the

10 c i r c u mst an ce s in w h ic h the d e a t h  p e na lt y m a y  be imposed provide g uid a n c e  to

11 the court and jury that saf eg ua rd  against the elements of arbitrariness and

12 c ap ric i o u s n e s s  condemned by the U n i t e d  States Supreme Court in cases con-

13 c e m i n g  the d ea th penalty statutes of other states.

14 * Sec. 2. AS 11.31.100(d) is amend ed  to read:

15 (d) A n  attempt is

16 (1) an u n c l a s s i f i e d  felony if the crime attempted is a

17 capit al  felony [MURDER IN T H E  FIRST D E G R E E ] ;

18 (2) a class A  felony if the crime a ttempted is an unclas-

19 si f i e d  felony other than a capital felony [MURDER IN THE F IR ST  DE-

20 G R E E ] ;

21 (3) a class D felony if the crime attempted is a class A

22 felony;

23 (4) a class C felony if the crime a ttempted is a class B

24 felony;

25 (5) a class A  m i s d e m e a n o r  if the crime attempted is a class

26 C felony;

27 (6) a class B m i s d e m e a n o r  if the crime attempted is a class

28 A  or class B misdemeanor.

29 * Sec. 3. AS 11.31.110(c) ia amend ed  to read:
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Solicitation is a

(1) class A  felony if the crime 

sified or capital felony;

(2) class B felony if the crime

felony;

solicited is an unclas

solicited is a class A

class C felony if the crime solicited is a class B

felony

class A  misdemeanor if the crime solicited is a class C

felony

■

(5) class B misdemeanor if the crime solicited is a class A 

or class B misdemeanor.

* Sec. A. AS 11.Al.100(b) is amended to read:

(b) Murder in the first degree is a capital [AN UNCLASSIFIED] 

felony and is punishable as provided in AS 12.55.125(a) [AS 12.55].

* Sec. 5. AS 12.30.020(a) is amended to read:

(a) A person charged wit h an offense shall, at that person's 

first appearance before a judicial officer, be ordered released p e n d­

ing trial on the person's personal recognizance or upon the execution 

of an unsecured appearance bond in an amount specified by the judicial 

officer unless the offense is a capital felony, an unclassified felo- 

n y x or a class A felony or unless the officer determines that the 

release of the person will not reasonably assure the appearance of the 

person as required, or will pose a danger to other persons and the 

community. If the offense with  which a person is charged is a felony, 

o n  motion of the prosecuting attorney, the judicial officer may allow 

the prosecuting attorney up to A8 hours to demonstrate that release of 

the person on the person's personal recognizance or upon the execution 

of an unsecured appearance bond will not reasonably assure the ap pe a r­

ance of the person, or will pose a danger to other persons and the
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1 c o m m u n i t y .

2 * Sec. 6. A S  12.30.040(b) is amended to read:

3 (b) Notwithstanding the provisions of (a) of this section, if a

4 p ers o n  has been convicted of an offense that [WHICH] is a capital

5 felony, an unclassified felonyA  or a class A  felony, the pe r s o n  may

6 not be released on bail either before sentencing or pending appeal.

7 * Sec. 7. A S  12.47.110(b) is amended to read:

8 (b) O n  or before the e xpiration of the initial 90-day pe ri od  of

9 commitment the court shall conduct a hearing to determine w h et he r or

10 not the defendant remains incompetent. If the court finds by a pre-

11 ponderance of the evidence that the defendant remains incompetent, the

12 court may recommit the defendant for a second period of 90 days. The

13 court shall determine at the expiration of the second 90-day period

14 whet her  the defendant has become competent. If at the expiration of

15 the second 90-day pe r i o d  the court determines that the defendant

16 continues to be incompetent to stand trial, the charges against the

17 defendant shall be dismissed without prejudice and continued commit-

18 ment of the defendant shall be governed by the provisions relating to

19 civil commitments u n de r AS 47.30.700 - 47.30.915 unless the defendant

20 is charged with a crime involving force against a person and the court

21 finds that the defendant presents a substantial danger of physical

22 injury to other persons and that there is a substantial probability

23 that the defendant will regain competency w i t h i n  a reasonable period

24 of time, in w hich case the court may extend the period of commitment

25 for an additional six months. If the defendant remains incompetent at

26 the expiration of the additional six-month period, the charges shall

27 be dissiiased without prejudice and either civil commitment proceedings

28 shall be instituted or the court shall order the release of the defen-

29 dant. If the defendant remains incompetent for five years after the
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charges have b e e n  d i s m i s s e d  u n de r this subsection, the defe nd an t may 

not be  charged a g a i n  for an  offense a r isi ng  out of the facts alleged 

in the original charges, except if the o ri ginal charge is a class A  

felony^ [OR] u n c l a s s i f i e d  f e l o n y , or capital f e l o n y .

* Sec. 8. AS 12.55.125(a) is amended to read:

(a) A  de fendant c o n v ict ed  of a capital felony [MURDER IN THE 

FIRST DEGREE] shall be sente nc ed  to a d efi ni te  term of im prisonment of 

at least 20 y ea rs but not mo r e  than 99 y e a r s , or shall be sen te nc ed  to 

d e a t h .

* Sec. 9. AS 12 is amend ed  by adding a n e w  c h a p t e r  to read:

C H A P T E R  58. C A P I T A L  PUNISHMENT.

A R T I C L E  1. E LEC T I O N  TO S EEK D E A T H  PENALTY.

Sec. 12.58.010. PRO SEC UT OR 'S  E LE C T I O N  TO SEEK D E A T H  PENALTY. 

The district a ttorney a ss i g n e d  to the p r o s e c u t i o n  of a capital felony 

shall dete rmi ne  w h e t h e r  to seek the d e a t h  p e n a l t y  against the d e f e n­

dant. If the p r o s e c u t o r  elects to seek the d e a t h  penalty, the p r o s­

ecut o r  shall give no ti ce  of e l e c t i o n  to the court, the defendant, and 

the defend ant 's  a tt orney w i t h i n  10 days of arraignment of the d e f e n­

dant on the capital felony indictment, or w i t h i n  10 days of a r r a i g n­

ment of the d ef endant if indictment has be e n  waived.

A R T I C L E  2. IM POSITION OF SENTENCE.

Sec. 12.58.100. S ENTENCING PR O C E D U R E  F O R  A  CAPITAL FELONY. (a) 

If, after trial by jury, the defe nd an t is convicted of a capital 

felony in w h i c h  the di strict attorney has e l ec ted  u nd er  AS  12.58.010 

to seek the d e a t h  penalty, the court shall conduct a separate s e n t e n c­

ing pro ce e d i n g  before the trial Jur y  as soo n as practicable. If a 

J ury trial has b e e n  w a i v e d  or if the def en da nt pleads guilty, the 

sente nci ng  p r o c e e d i n g  shall be h e l d  bef ore  a Jury impaneled for the 

purpose.
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(b) Du r i n g  the sentencing proceeding, evidence ma y be presented 

as to any m a t t e r  relevant to the nature of the crime, the character of 

the defendant, or any aggrava ti ng or mitigating factor that the court 

considers to h a v e  probative value, regardless of the admissibility of 

the evidence u n d e r  the rules of evidence. The defendant shall have an 

opportunity to rebut hears ay evidence that is admitted. The state and 

the defendant or the defendant's counsel shall be pe r m i t t e d  to present 

oral statements. This subs ec tio n does not authorize the introduction 

of evidence secured in v i o l a t i o n  of the Constitution of the State of 

Alaska or the Constitution of the United States.

(c) A f t e r  hearing the evidence, the jury shall deliberate and 

recommend a sentence to the court. The re co mmended sentence must 

include wr i t t e n  findings of whether

(1) aggravating factors exist to justi fy the death s e n­

tence ;

(2) mitigating factors exist that ou twe ig h the aggravating 

factors; and

(3) the defendant should be sentenced to death.

Sec. 12.58.110. SENTENCE IMPOSITION FOR C A P I T A L  FELONY. (a) In 

a case in w h i c h  the district attorney has elected u nd er  AS 12.58.010 

to seek the d e ath  penalty, after considering the evidence and the 

recommended sentence, the court shall enter a sentence of death or a 

term of imprisonment in accordance w it h  AS 12.55.125(a).

(b) Th e court may not impose the death sentence unless the Jury

(1) finds at least one aggravating factor that is not

outweighed by the mitiga ti ng factors; and

(2) recommends that the defendant be sen te nce d to death.

(c) T h e  court ma y not impose the death sentence

(1) if the ju r y  findings do not include an aggravating
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factor;

(2) if the jury findings include an aggravating factor that 

is outweighed by one or more of the mitigating factors; or

(3) if the jury does not recommend a sentence of death.

(d) If the court enters a sentence of death, it shall make 

writt en findings of

(1) aggravating factors that exist to justify the sentence;

and

(2) mitigating factors considered by the court.

(e) A  judgment of conviction for which a sentence of death is 

imposed is subject to automatic review under AS 12.58.200.

Sec. 12.58.120. AGGRAVATING FACTORS. In determining whether to 

impose a sentence of death, the following aggravating factors may be 

considered:

(1) the defendant's conduct during the commission of the 

offense manifested deliberate cruelty to another per so n in that it 

involved sexual assault in the first degree, kidnapping, assault in 

the first degree, torture, or an aggravated battery;

(2) the defendant's conduct caused the death of two or more 

persons, other than accomplices;

(3) the defendant's conduct created a risk of imminent 

physical injury to three or more persons, other than accomplices;

(A) the defendant has a prior conviction for a felony that 

involved the use of violence against a person or for murder under 

AS 11.41.100 - 11.41.110, former AS 11.15.010 or 11.15.030, or the law 

of another Jurisdiction with substantially similar elements;

(5) the defendant knowingly directed the conduct constitut­

ing the offense at the President of the United States or the governor 

of this state;
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(6) the defendant knowingly directed the conduct c o n s ti tut­

ing the offense at an active or former law enforcement officer, p r o s­

ecuting attorney, fireman, judicial officer, or correctional officer 

during or because of the exercise of official duties;

(7) the defendant committed the offense under a n  agreement

that the defendant either pay or be paid for the commission of the

offense, or for other pecuniary gain;

(8) the defendant was on release under AS 12.30.020 - 

12.30.040 for another felony charge or conviction having assault as a 

necessary element.

Sec. 12.58.130. MITIGATING FACTORS. In determining whether to 

impose the death sentence, all mitigating factors shall be considered, 

including, but not limited to, the following:

(1) the defendant committed the offense under a degree of

duress, coercion, threat, or compulsion that was insufficient to 

constitute a defense but that significantly affected the defendant's 

c o n d u c t ;

(2) the conduct of a youthful defendant was substantially 

influenced by a person more mature than the d e f e n d a n t ;

(3) the defendant acted wit h serious provocation from the

victim;

(4) the defendant assisted authorities to detect or a p p r e­

hend other persons who committed the offense with the defendant.

ARTICLE 3. SENTENCE REVIEW.

Sec. 12.58.200. REVIEW OF JUDGMENT OF CONVICTION OF A  C A P I T A L  

FELONY, (a) A  judgment of conviction of a capital felony for w h i c h  a 

sentence of death is imposed shall automatically be reviewed by the 

supreme court wit hi n 60 days after imposition of the sentence. This 

time limit may be extended by the supreme court for good cause.
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(b) A  rev ie w u n d e r  this sectio n h as  p ri o r i t y  over all other 

cases and the  case shall be h eard in a c c o r d a n c e  w i t h  rules adopted by 

the supreme court. O n  review, the court shall deter mi ne  wheth er

(1) the s en t e n c e  was i m p os ed  u n d e r  the influence of p a s­

sion, prejudice, or o t h e r  arbitrary factor;

(2) the e v i d e n c e  supports the findi ng  of an aggravat in g 

fa ct or  u n d e r  AS  12 .58.120 and w h e t h e r  the court has properly c o n s i d e r­

ed miti g a t i n g  factors u n d e r  AS 12.58.130;

(3) the se nte nc e is e x c es siv e or di sp rop or ti on ate  to the 

pe n al ty  imposed in s i m i l a r  cases, c o n s i d e r i n g  both the crime and the 

d e f e n d a n t ; and

(4) any o t h e r  issue that the def en da nt  m a y  raise as a point

o n  appeal.

(c) In  its c o n s i d er at ion  of an a u t o m a t i c  appeal under (a) and 

(b) of this section, the supreme court

(1) may not require the de f e n d a n t  to file a notice of 

appeal, unless the d e f en dan t raises an issue as a point on appeal 

un d e r  (b)(4) of this section;

(2) may not require the de f e n d a n t  to pay a fee;

(3) shall d e s ig na te  the e nt i r e  record of the proceedings

before the sentencing court as the r e c o r d  on appeal;

(4) shall pr e p a r e  the tra ns c r i p t  of the proceedings for the 

record on appeal at p u b l i c  expense; and

(5) may not require the d e f en da nt  to submit and file a

brief, unless the d e f en da nt raises a n  issue as a point on appeal u n d e r
.

(b)(4) of this section

Sec. 12.58.210. ISS UANCE OF D E A T H  WARRANT. If the supreme court

uphol ds a Judgment of convi ct io n a n d  s ent en ce  of death, the 

shall issue a death w a r r a n t  that spe ci fi es  a date of execution.
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1 s p e c i f i e d  dat e  of ex ec uti on  must be n o t  less t h e n  30 days nor  more

2 t h a n  60 d a y s  after the date of the warrant. T h e  de at h warrant shall

b e  d e l i v e r e d  to the commissioner of corrections.

A R T I C L E  4. EXECUTION.

Sec. 12.58.300. EXECUTION U N D E R  SUPREME COURT D E A T H  WARRANT. 

A f t e r  r ec e i v i n g  a supreme court w a r r a n t  issued u n d e r  AS 12.58.210, the 

coassissioner shall specify the time a n d  place o f  execution.

Sec. 12.58.310. EXECUTION B 7  L E T H A L  INJECTION. A f t e r  consulting 

a li ce ns ed  physician, the c om missioner shall select a m et h o d  of i n­

j e c t i o n  a n d  a dru g  or combination of d rug s to b e  used  for an  execution 

by  lethal injection.

Sec. 12.58.320. WITNESSES. T h e  co mm issioner a nd  a licensed 

p h y s i c i a n  chosen by the commissioner shall be present at an execution 

u n d e r  this chapter.

Sec. 12.58.330. INVITEES. The c o m m i s s i o n e r  may invite not more 

th a n  n i n e  citizens, who are 19 years of age or  older, to be present at 

a n  execution, including the pr o s e c u t i n g  attorney, the defense a tt or­

ney, relatives and friends of the defendant, o r  religious representa­

tives d esi g n a t e d  by the defendant. A  per so n w h o  is invited by the 

cossaissioner ma y not attend an e x e c u t i o n  as a m a t t e r  of right.

Sec. 12.58.340. COVERAGE BY N E W S  MEDIA, (a) The commissioner 

shall pe r m i t  at an execution the a tt en d a n c e  of not mo r e  than six 

members of the print and broadcast n e w s  am di a selected by the com mi s­

sioner i n  accordance w i t h  regulations adop ted  b y  the d e p a r t m e n t . The 

se le c t e d  news m e d i a  members shall s e r v e  as a p o o l  for other iMaibers of 

the news a M d i a  as a condition of attendance.

(b) The use of photographic o r  recording equipment nay not be 

permitted at the execution site until the execution is completed, the 

body is removed and the site has been restored to am orderly
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condition. The physical arrangements for the ex ecution may not be 

disturbed.

(c) A  per son  who violates (b) of this section is guilty of a 

class B misdemeanor.

Sec. 12.58.350. PROVISIONS GOVERNING ATTENDANCE AT EXECUTION

(a) Persons attending an execution are subject to a reasonable search 

as a c ondition of attendance.

(b) Persons other than the physician and necessary staff d esi g­

nated by the commissioner and others permitted under AS 12.58.330 -

12.58.340 may not be permitted to attend an execution, nor may any 

person under the age of 19 attend.

(c) The department shall adopt regulations governing the a tten­

dance of persons at an execution.

Sec. 12.58.360. RETURN OF DEATH WARRANT. A fte r the execution

showingthe commissioner shall make a return up o n  the death warrant

the time and place in wh ic h the defendant was executed

ARTICLE 5. STAY OF EXECUTION

Sec. 12.58.400. INCOMPETENCY OR PREGNANCY OF PERSON SENTENCED TO

DEATH. If, after a sentence of death is imposed, the commissioner has 

reason to believe that the defendant has become incompetent to proceed 

with the execution or that the defendant is pregnant, the commissioner 

shall immediately give written notice to the court in which the sen­

tence of death was imposed, the prosecuting attorney, and counsel for 

the defendant. The execution of sentence shall be stayed pending

further order of the court

Sec. 12.58.410. EXAMINATION INTO COMPETENCY

notice under AS 12.58.400 that the defendant is believed to be incom

petent, the sentencing court shall examine the mental condition of the 

defendant in the same manner as provided for examining persons for
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competency to stand trial u n d e r  AS 12.47.070.

(b) If the senten ci ng court finds that the defe nd an t is i n c o m p e­

tent, the court shall immediately certify that finding to the supreme 

court and the commissioner, and shall enter an order fo r commitment in 

the same manner as p r o v i d e d  for commitment under AS 12.47.110.

(c) If the sente nc in g court finds that the def en da nt is c o m p e­

tent, the court shall immediately certify the finding to the supreme 

court and the commissioner. The supreme court shall issue and deliver 

another warrant to the commissioner under AS 12.58.210, together wit h 

a copy of the certified finding. Unless the s en te nc in g court's f i n d­

ing is appealed in accor dan ce  with applicable court rule, the warrant 

shall specify a date of e xecution that is not less t h a n  30 days nor 

more tha n 60 days after the date of the warrant.

Sec. 12.58.420. DISPOSITION PENDING PREGNANCY. (a) If the 

defendant is pregnant, the sentencing court shall immediately certify 

that finding to the supreme court and the commissioner. The supreme 

court shall issue an order staying the execution of the sentence of 

death during the pregnancy.

(b) When the de fendant is no longer pregnant, the se ntencing 

court shall immediately certify the finding to the supreme court and 

the commissioner. The supreme court shall issue and deliver another 

warrant under AS 12.58.210, together wit h a copy of the certified 

finding. Unless the sentencing court's finding is appealed under 

applicable court rule, the warrant shall specify a date of execution 

not less than 30 days n o r  more than 60 days after the date of the 

w a r r a n t .

A R T I C L E  6. GENERAL PROVISIONS.

Sec. 12.58.900. DEFINITIONS. In this chapter,

(1) "c om m i s s i o n e r” means the commissioner of corrections;
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(2) "department" m e a n s  the Department of Corrections.

* Sec. 10. AS 22.07.020(a) is a m end ed  to read:

(a) The court of appeals has a ppellate j u r i s d i c t i o n  in actions 

and proceedings c o m m enc ed  in the s up erior court involving:

(1) c ri minal p r o s e c u t i o n , except p r o s e c u t i o n  for a capital 

felony for w h ic h a d e a t h  sentence is i m p o s e d ;

(2) p o s t - c o n v i c t i o n  relief;

(3) children's court matt er s under AS  4 7. 10 .010(a)(1), 

i n c lu di ng  waiver of children's court j ur is d i c t i o n  ove r a m i n o r  u n d e r  

AS 47.10;

extradition; 

habeas corpus; 

p r o b a t i o n  and parole; and 

bail.

* Sec. 11. AS 22.07.020(b) is amended to read:

(b) Except for appeals of a d ea th  sentence, the [THE] court of 

appeals has j u ri sdi ct io n to he a r  appeals of sentences of imprisonment 

imposed by the superior court on the grounds that the sentence is 

ex cessive or too lenient and, in the exercise of this jurisdiction, 

may mod if y the sentence as pr ov ide d by law and the state constitution.

* Sec. 12. AD VISORY V O T E  AUTHORIZED. The lieutenant go ve r n o r  shall 

place before the q u a lif ie d voters of the state at the next statewide gen-

23 eral e l e c t i o n  the q u e s t i o n  a dv isory to the legislature of w h e t h e r  capital

24 pu nishment for murder in the first degree as now au th o r i z e d  by law should

25 go into effect on August 15, 1991. The q u e s t i o n  shall a p p e a r  on the ballot

26

27

28 

29

in substantially the foll ow in g form:

Q U E S T I O N  

Shall capital punis hm ent  for m u r d e r  in the first degree 

as now authori ze d by law go into effect on Aug us t 15, 1991?
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