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3 IN  THE LEGISLATURE OF THE STATE OF ALASKA

4 SIXTEENTH LEGISLATURE - SECOND SESSION

5 A B IL L

6 F o r an A c t e n t i t l e d :  "An A c t r e la t in g  to  th e  r e fo r a  o f  c e r ta in  e n v iro n -

7 m e n ta l c o n s e rv a t io n  law s and th e  a d m in is t r a t iv e

8 p e n a l t ie s  f o r  t h e i r  v i o la t i o n ;  amending R u le  82,

9 A la s k a  R u les o f  C i v i l  P ro c e d u re ."

10 BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

11 *  S e c t io n  1. AS 4 6 .0 3 .0 2 0 (6 )  is  amended to  re a d :

12 ( 6 ) a t  re a s o n a b le  tim e s  [ENTER] and [INSPECT] w i th  the

13 consen t o f  th e  owner o r  o c c u p ie r , e n te r  and in s p e c t  any p ro p e r ty  o r

14 p rem ises  and copy r e le v a n t  re c o rd s  to  in v e s t ig a te  e i t h e r  a c tu a l o r

15 suspec ted  so u rce s  o f  p o l lu t io n  o r  c o n ta m in a tio n  o r  to  a s c e r ta in  com-

16 p l ia n c e  o r  noncom pliance  w ith  t h is  c h a p te r ,  AS 4 6 .0 4 . o r  AS 4 6 .0 9 . o r

17 a r e g u la t io n ,  o rd e r  o f  th e  d e p a rtm e n t, p e r m it ,  a p p ro v a l,  o r  acceptance

18 is s u e d  under t h i s  c h a p te r .  AS 4 6 .0 4 . o r  AS 4 6 .0 9 ; th e  d epa rtm en t s h a l l

19 m a in ta in  as c o n f id e n t ia l  [A  REGULATION WHICH MAY BE ADOPTED UNDER

20 AS 4 6 .0 3 .0 2 0  - 4 6 .0 3 .0 4 0 ; ]  in fo rm a t io n  and re c o rd s  r e la t in g  to  s e c re t

21 p ro c e s se s^  [OR] m ethods o f  m a n u fa c tu re , f in a n c ia l  and com m ercia l

22 in fo rm a t io n  and re c o rd s ,  and o th e r  in fo r m a t io n  and re c o rd s  as agreed

23 by th e  departm en t and th e  owner o r  o c c u p ie r  o f  th e  p ro p e r ty  d is c o v e re d

24 d u r in g  th e  in v e s t ig a t io n  [ IS  CONFIDENTIAL];

25 *  Sec. 2 . AS 4 6 .0 3 .0 2 0  i s  amended by a dd ing  a new p a ra g ra p h  to  re a d :

26 (1 4 ) to  th e  e x te n t  p e rm it te d  by th e  U n ite d  S ta te s  and A la ska

27 C o n s t i tu t io n s ,  a t  re a s o n a b le  tim e s  e n te r  and in s p e c t a p e r v a s iv e ly

28 re g u la te d  f a c i l i t y  i f  t h a t  f a c i l i t y  is  an o i l  te rm in a l f a c i l i t y

29 re g u la te d  u n d e r AS 4 6 .0 4 .0 3 0 , a r e f in e r y ,  a c rude  o i l  o r  gas
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1 e x p lo r a t io n ,  p r o d u c t io n ,  o r  t r a n s p o r ta t io n  f a c i l i t y ,  a hazardous w aste

2 t r a n s p o r ta t io n ,  s to ra g a ,  o r  d is p o s a l f a c i l i t y  re g u la te d  u n d e r AS 4 6 . -

3 0 3 .3 0 2 , a m a jo r s o l id  w aste  d is p o s a l f a c i l i t y ,  o r  a f a c i l i t y  w i th  b o th

4 s ig n i f i c a n t  a i r  and w a s te w a te r e m iss io n s  re g u la te d  u n d e r t h i s  c h a p te r ,

5 and copy re le v a n t  re c o rd s  to  in v e s t ig a te  e i t h e r  a c tu a l  o r  su sp e c te d

6 sources o f  p o l lu t io n  o r  c o n ta s iin a t io n  o r  to  a s c e r ta in  co m p lia n ce  o r

7 noncom pliance w i th  t h i s  c h a p te r ,  AS 4 6 .0 4 , AS 4 6 .0 9 , o r  w i th  a re g u -

8 l a t io n ,  o rd e r  o f  th e  d e p a rtm e n t, p e r m it ,  a p p ro v a l,  o r  accep tan ce

9 issu e d  under t h i s  c h a p te r ,  AS 4 6 .0 4 , o r  AS 4 6 .0 9 ; th e  d e p a rtm e n t s h a l l

10 m a in ta in  as c o n f id e n t ia l  in fo r m a t io n  and re c o rd s  r e la t i n g  to  s e c re t

11 p ro ce ss e s , methods o f  m a n u fa c tu re , f in a n c ia l  and com m erc ia l in fo rm a -

12 t io n  and re c o rd s , and o th e r  in fo r m a t io n  and re c o rd s  as agreed  by th e

13 departm en t and th e  owner o r  o c c u p ie r  o f  th e  p r o p e r ty  th a t  i s  d is -

14 covered d u r in g  th e  in v e s t ig a t io n ;  i n  t h is  p a ra g ra p h , " p e r v a s iv e ly

15 re g u la te d  f a c i l i t y "  means a f a c i l i t y  where a c t i v i t i e s  o r  o p e ra t io n s

16 a re  o r  were conducte d  th a t  a f f e c t  a s ig n i f i c a n t  p u b l ic  in t e r e s t  and

17 th a t  th e  departm en t c o m p re h e n s iv e ly  re g u la te s .

18 *  Sec. 3. AS 46 .03  i s  amended by a dd ing  a new s e c t io n  t o  re a d :

19 Sec. 4 6 .0 3 .7 6 1 . ADMINISTRATIVE PENALTIES FOR POLLUTION. (a )

20 The departm en t may assess an a d m in is t r a t iv e  p e n a lty  a g a in s t  a p e rs o n

21 who v io la te s  o r  causes o r  p e rm its  to  be v io la te d  a p r o v is io n  o f  t h i s

22 c h a p te r , AS 4 6 .0 4 , o r  AS 4 6 .0 9 , o r  a r e g u la t io n ,  o r d e r  o f  th e  d e p a r t -

23 m ent, p e rm it ,  a p p ro v a l,  o r  c e r t i f i c a t e  issu e d  u n d e r t h i s  c h a p te r ,

24 AS 4 6 .0 4 , o r  AS 4 6 .0 9 .

25 (b )  Except f o r  th e  a d o p tio n  o f  r e g u la t io n s  u n d e r AS 4 6 .0 3 .8 8 5 ,

26 AS 4 4 .6 2  does n o t a p p ly  t o  a d m in is t r a t iv e  p ro c e e d in g s  conduc te d  o r

27 j u d i c i a l  re v ie w  s o u g h t u n d e r t h is  s e c t io n .

28 ( c )  An a d m in is t r a t iv e  p e n a lty  assessed u nde r t h i s  s e c t io n  may

29 n o t exceed $15,000 a day f o r  each v io la t i o n .  Each v io la t i o n  i s  a £ 4
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1 s e p a ra te  and d i s t i n c t  o f fe n s e  and w here  th e  v i o l a t i o n  c o n tin u e s  fro m

2 day to  d a y , each day c o n s t i t u te s  a s e p a ra te  v i o l a t i o n .  I n  d e te rm in in g

3 th e  amount o f  a p e n a lty  assessed u n d e r t h i s  s e c t io n ,  th e  d e p a rtm e n t

A s h a l l  c o n s id e r  th e  e f f e c t  o f  th e  v i o l a t i o n  on th e  p u b l ic  h e a lth  o r  th e

5 e n v iro n m e n t, a p r i o r  h is t o r y  o f  v i o la t io n s ,  d e te r re n c e  o f  fu tu r e

6 v i o la t io n s ,  and o th e r  fa c to r s  th a t  th e  d e p a rtm e n t c o n s id e rs  r e le v a n t .

7 (d )  The assessm ent n o t ic e  s h a l l  be p e r s o n a l ly  s e rv e d  on o r  se n t

8 by c e r t i f i e d  m a i l ,  r e tu r n  r e c e ip t  re q u e s te d , t o  th e  p e rs o n  a f fe c te d .

9 An a d m in is t r a t iv e  p e n a lty  assessed u n d e r t h i s  s e c t io n  becomes f i n a l  30

10 days a f t e r  r e c e ip t  o f  th e  assessm ent n o t ic e  u n le s s  an a d m in is t r a t iv e

11 h e a r in g  i s  re q u e s te d . F a i lu r e  to  re q u e s t an a d m in is t r a t iv e  h e a r in g

12 w i t h in  30 days a f t e r  r e c e ip t  o f  th e  assessm ent n o t ic e  c o n s t i t u te s  a

^  13 w a iv e r  o f  th e  r i g h t  to  an a d m in is t r a t iv e  h e a r in g  and to  j u d i c i a l
/

14 re v ie w .

15 (e )  A f t e r  th e  c o n c lu s io n  o f  th e  a d m in is t r a t iv e  h e a r in g ,  th e

16 d e p a rtm e n t may m o d ify ,  r e s c in d ,  o r  a f f i r m  th e  a d m in is t r a t iv e  p e n a lty .

17 A p e rso n  a g a in s t  whom an a d m in is t r a t iv e  p e n a lty  i s  a ssessed  may o b ta in

18 J u d ic ia l  re v ie w  o f  th e  a d m in is t r a t iv e  p e n a lty  by f i l i n g  a n o t ic e  o f

19 a p p e a l i n  th e  s u p e r io r  c o u r t  w i t h in  30 days a f t e r  th e  d e p a r tm e n t 's

20 is s u a n c e  o f  th e  a d m in is t r a t iv e  h e a r in g  d e c is io n .  The c o u r t  may s e t

21 a s id e  th e  a d m in is t r a t iv e  p e n a lty  o n ly  i f  th e  a d m in is t r a t iv e  re c o r d ,

22 ta k e n  as a w h o le , does n o t c o n ta in  a re a s o n a b le  b a s is  t o  s u p p o rt th e

23 f in d in g  o f  v i o l a t i o n  o r  th e  amount o f  p e n a lty  a ssessed  by th e  d e p a r t -

24 m ent. E xce p t as p ro v id e d  in  t h is  s e c t io n ,  th e  v a l i d i t y ,  am ount, and

25 a p p ro p r ia te n e s s  o f  th e  a d m in is t r a t iv e  p e n a lty  a re  n o t  s u b je c t  to

26 j u d i c i a l  o r  a d m in is t r a t iv e  re v ie w .

27 ( f )  A c t io n  by th e  d e p a rtm e n t u n d e r t h i s  s e c t io n  does n o t l i m i t

28 o r  o th e rw is e  a f f e c t  th e  a u th o r i t y  o f  th e  d e p a rtm e n t t o  e n fo rc e  t h i s

4 ? -  29 c h a p te r ,  AS 4 6 .0 4 , o r  AS 4 6 .0 9 , o r  t o  re c o v e r  daaiages, r e s t o r a t io n
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1 e xp e n s e s , i n v e s t ig a t io n  c o s ts ,  c o u r t  c o s ts ,  and a t to r n e y  fe e s .  The

2 c o u r t  s h a l l  s e t  o f f  th e  a d a in i s t r a t i v e  p e n a l ty  amount p a id  u n d e r  t h i s

3 s e c t io n  a g a in s t  a c i v i l  p e n a lty  s u b s e q u e n tly  awarded by  a c o u r t

4 a g a in s t  th e  p e rs o n  f o r  th e  sane v i o l a t i o n  u n d e r AS 4 6 .0 3 .7 6 0 .

5 (g )  The assessm ent o f  an a d m in is t r a t iv e  p e n a lty  u n d e r t h i s

6 s e c t io n  does n o t  a f f e c t  th e  o b l ig a t io n  o f  a p e rs o n  to  com p ly  w i t h  t h i s

7 c h a p te r ,  AS 4 6 .0 4 , AS 4 6 .0 9 , o r  w i t h  a r e g u la t io n ,  o rd e r  o f  th e  de-

8 p a r tn e n t ,  p e r m it ,  a p p ro v a l,  o r  c e r t i f i c a t e  is s u e d  u n d e r t h i s  c h a p te r ,

9 AS 4 6 .0 4 ,  o r  AS 4 6 .0 9 .

10 ( h )  I f  a p e rs o n  f a i l s  o r  re fu s e s  to  pay an a d m in is t r a t iv e  p e n a l-

11 t y  asse sse d  u n d e r t h i s  s e c t io n  a f t e r  th e  p e n a lty  has become f i n a l ,  th e

12 a t to r n e y  g e n e ra l may b r in g  an a c t io n  t o  c o l l e c t  th e  p e n a lty  and th e

13 d e fe n d a n t i s  l i a b l e  f o r

14 (1 )  th e  am ount o f  th e  a d m in is t r a t iv e  p e n a lty  a s s e s s e d ;

15 ( 2 )  i n t e r e s t  fro m  th e  d a te  th e  d e p a rtm e n t is s u e d  th e  a s -

16 sessm ent n o t ic e  u n d e r ( d )  o f  t h i s  s e c t io n ;

17 (3 )  f u l l  re a s o n a b le  a t to r n e y  fe e s  and c o s ts  in c u r r e d  by th e

18 s ta te  i n  th e  c o l le c t io n  a c t io n ;  and

19 ( 4 )  a nonpaym ent p e n a lty  o f  f i v e  p e rc e n t f o r  each 30 -day

20  p e r io d  o r  f r a c t i o n  o f  a p e r io d  in  w h ic h  th e  assessm ent re m a in s  u n p a id

21 b u t  n o t  t o  exceed 25 p e rc e n t o f  th e  a d m in is t r a t iv e  p e n a lty .

22 *  S ec. 4 . AS 4 6 .0 3 .8 5 0  i s  re p e a le d  and re e n a c te d  to  re a d :

23 Sec. 4 6 .0 3 .8 5 0 . COMPLIANCE ORDER. (a )  When th e  d e p a rtm e n t

24 f in d s  a f t e r  an in v e s t ig a t io n  t h a t  a p e rs o n  i s  v i o la t i n g  o r  i s  a b o u t t o

25 v i o l a t e  a p r o v is io n  o f  t h i s  c h a p te r ,  AS 4 6 .0 4 ,  AS 4 6 .0 9 , o r  AS 0 3 .0 5 ,

26 o r  o f  a r e g u la t io n ,  o r d e r  o f  th e  d e p a r tm e n t, p e r m it ,  a p p ro v a l,  o r

27 c e r t i f i c a t e  is s u e d  u n d e r  t h i s  c h a p te r ,  AS 4 6 .0 4 ,  AS 4 6 .0 9 , o r  AS 0 3 . -

28 0 5 , o r  i s  o th e rw is e  e n d a n g e rin g  o r  c r e a t in g  th e  p o t e n t ia l  o f  p o l l u t i o n

29 o f  th e  s u r fa c e  o r  s u b s u rfa c e  a i r ,  la n d ,  o r  w a te r  w i t h in  th e
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1 jurisdiction of the state, the department may issue a compliance

2 order. The compliance order shall describe with reasonable speci-

3 ficity the nature of the violation and set out the nature of the

4 required response measures and a deadline for compliance.

5 (b) The compliance order shall be personally served on or sent

6 by certified mail, return receipt requested, to the person affected.

7 Service is complete on a corporation upon receipt by an officer of the

8 corporation or by its registered agent and on a partnership on receipt

9 by a partner. The compliance order is effective on receipt. A re-

10 quest for an administrative hearing under (c) of this section does not

11 stay the provisions or deadlines set out in the compliance order.

12 (c) The person affected may request an administrative hearing

13 within 30 days after receipt of the compliance order. Failure to re-

14 quest a hearing within 30 days after receipt of the compliance order

15 constitutes a waiver by the person of the right to an administrative

16 hearing and to judicial review.

17 (d) After the conclusion of the administrative hearing, the

18 department may modify, rescind, or affirm the compliance order. The

19 affected person may obtain judicial review of the compliance order by

20 filing a notice of appeal in the superior court within 30 days after

21 the department's issuance of the administrative hearing decision. The

22 court may set aside the compliance order only if the administrative

23 record, taken as a whole, does not contain a reasonable basis to

24 support the provisions of the compliance order or the department's

25 decision to issue the compliance order. Except as provided in this

26 section, the compliance order is not subject to judicial or adminis-

27 trative review.

28 (e) Except for the adoption of regulations under AS 46.03.885,

29 AS 44.62 does not apply to administrative proceedings conducted or
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1 judicial review sought under this section.

2 (£) A  compliance order issued under this section is an order of

3 the department for purposes of this chapter, AS 46.04, AS 46.09, and

4 AS 03.OS.

5 (g) The attorney general may seek enforcement of a compliance

6 order by bringing an action in superior court. In an action to en-

7 force a compliance order, the attorney general may recover full rea-

8 sonable attorney fees and costs incurred by the state in maintaining

9 the action.

10 * Sec. 5. AS 46.03 is amended by adding a new section to read:

11 Sec. 46.03.861. ENVIRONMENTAL AUDITS, (a) As part of a judi-

12 cial or administrative enforcement action, the commissioner may re-

13 quire a person to conduct an environmental audit and to prepare and

14 submit to the commissioner an environmental audit report.

15 (b) Each environmental audit shall be performed by a qualified

16 independent contractor selected by the person required to conduct the

17 audit. The selection of the independent contractor is subject to the

18 approval of the commissioner.

19 (c) If an individual is required to conduct an environmental

20 audit, the individual may refuse to provide a specific item of infor-

21 mation on the basis of the privilege against self-incrimination. In

22 that case, the commissioner may request the attorney general to apply

23 to the superior court for immunity for the individual under AS 12.50.-

24 101 and for an order compelling production of the specific item of

25 information.

26 (d) A  person may not be required to conduct more than one en-

27 vironmental audit under this section for a specific violation at its

28 site as long as the operations or conditions at that site remain in

29 compliance with applicable law, permits, or approvals of the
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1 department.

2 (e) In this section

3 (I) "environmental audit" means a systematic, documented,

4 periodic, and objective review of a person's operations, practices,

5 and performance related to meeting each applicable environmental

6 standard and requirement, including permit conditions;

7 (2) "environmental audit report" means a written report

8 that candidly and thoroughly presents findings from a review, con-

9 ducted as part of an environmental audit, of a person's environmental

10 operations, practices, and performance.

11 * Sec. 6. AS 46.03 is amended by adding a new section to read:

12 Sec. 46.03.885. REGULATIONS. The commissioner shall adopt

13 regulations under the Administrative Procedure Act (AS 44.62) to

14 implement AS 46.03.020(6) and (14), 46.03.761, 46.03.850, and 46.03.-

15 861.

16 * Sec. 7. The provisions of AS 46.03.761(h)(3), as added by sec. 3 of

17 this Act, have the effect of amending Alaska Rule of Civil Procedure 82 by

18 allowing the recovery of full reasonable attorney fees and costs in certain

19 actions.

20 * Sec. 8. AS 46.03.761(h)(3), as added by sec. 3 of this Act, takes

21 effect only if sec. 7 of this Act receives the two-thirds majority vote of

22 each house of the legislature required by art. IV, sec. 15, Constitution of

23 the State of Alaska.

24 * Sec. 9. The provisions of AS 46.03.850(g), as added by sec. 4 of this

25 Act, have the effect of amending Alaska Rule of Civil Procedure 82 by

26 allowing the recovery of full reasonable attorney fees and costs in certain

27 actions.

28 * Sec. 10. AS 46.03.850(g), as added by sec. 4 of this Act, takes

29 effect only if sec. 9 of this Act receives the two-thirds majority vote of
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1 each house of the legislature required by art. IV, sec. 15, Constitution of

2 the State of Alaska.
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