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6 - 1 1 3 9 A

1 IN T H E  H O U S E  B Y  B O U C H E R

2 H O U S E  B I L L  NO. 280

3 IN T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF  A L A S K A

4 S I X T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  an  A c t  en t i t l e d :  " A n  A c t  r e l a t i n g  to t he a d m i n i s t r a t i v e  a d j u d i c a t i o n

7 of c e r t a i n  c l a i m s  a g a i n s t  t he s t a t e . "

8 B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF  A L A SKA:

9 * S e c t i o n  1. AS  4 4 . 7 7 . 0 1 0  is r e p e a l e d  a n d  r e e n a c t e d  to read:

10 Sec. 4 4 . 7 7 . 0 1 0 .  F I L I N G  A N D  I N I T I A L  A C T I O N  ON  CLAIMS. (a) A

11 p e r s o n  s h all f ile a c l a i m  a g a i n s t  the s t a t e  w i t h i n  90 day s  a f t e r  the

12 s e r v i c e s  or  s u p p l i e s  are f u r n i s h e d  or a f t e r  t he f i n a l  s e t t l e m e n t  of

13 th e  p r o c u r e m e n t  c o n t ract, w h i c h e v e r  is later, if th e  c l a i m

14 (1) is in co n t r a c t ,  i m p l i e d  co n t r a c t ,  q u a s i - c o n t r a c t , or

15 q u a n t u m  m e r u i t ;

16 (2) d e r i v e s  f r o m  a p r o c u r e m e n t  by  the state; a n d

17 (3) is for

18 (A) r e i m b u r s e m e n t  f or s e r v i c e s  a nd s u p p lies, i n c l u d i n g

19 u n m a n u f a c t u r e d  t a n g i b l e  items, o b t a i n e d  f o r  the s t a t e  by  the

20 c l a i m a n t  f r o m  a n o t h e r  p e r s o n ;  or

21 (B) p a y m e n t  fo r  se r v i c e s ,  o t h e r  t h a n  as an  e m p l o y e e ,

22 p e r f o r m e d  for the s t a t e  by  the claimant.

23 (b) A  c l a i m  u n d e r  (a) of this s e c t i o n  d oes n ot i n c l u d e  a c l a i m

24 tha t  is

25 (1) g o v e r n e d  b y  AS  3 6 . 3 0 . 5 6 0  - 36 . 3 0 . 6 9 9 ;

26 (2) on  an  i m p l i e d  w a r r a n t y ;  or

27 (3) for n e g l i g e n c e ,  d e f a m a t i o n ,  a s s a u l t ,  b a t t e r y ,  tr e s p a s s ,

28 f a l s e  i m p r i s o n m e n t ,  m a l i c i o u s  p r o s e c u t i o n ,  i n t e n t i o n a l  or n e g l i g e n t

29 i n t e r f e r e n c e  w i t h  b u s i n e s s  r e l a t i o n s ,  i n t e n t i o n a l  or n e g l i g e n t
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i n t e r f e r e n c e  w i t h  p r o s p e c t i v e  e c o n o m i c  a d v a n t a g e ,  or  o t h e r  s i m i l a r  

t ort c l a i m  t hat m i g h t  o t h e r w i s e  b e  c o v e r e d  u n d e r  (a) of t h i s  section.

(c) A  c l a i m  u n d e r  (a) of  thi s  s e c t i o n  m u s t  be f i l e d  w i t h  the

a p p r o p r i a t e  o f f i c e r  of the a g e n c y  a d m i n i s t e r i n g  t he p r o c u r e m e n t .

(d) A  c l a i m  f i l e d  u n d e r  (a) o f  t his s e c t i o n  m u s t  i n c l u d e  a

c o n c i s e ,  plai n ,  a n d  f a c t u a l  s t a t e m e n t  of the r e a s o n s  f o r  t h e  claim. 

W i t h i n  20 d a y s  a f t e r  f i l i n g  the claim, t he c l a i m a n t  s h a l l  p r o v i d e  the 

a g e n c y  w i t h  a ll d o c u m e n t s  in  t he p o s s e s s i o n  of the c l a i m a n t  that 

s u p p o r t  the claim. A  c l a i m a n t  s h a l l  u s e  the c l a i m a n t ' s  b e s t  e f f o r t s  

to c o m p l y  w i t h  all r e a s o n a b l e  r e q u e s t s  f r o m  t he a g e n c y  f or a d d i t i o n a l  

d o c u m e n t a t i o n .

' (e) T h e  a g e n c y  o f f i c e r  h a n d l i n g  t h e  c l a i m  s h a l l  d e c i d e  t he c l a i m  

w i t h i n  150 d a y s  a f t e r  the c l a i m  is filed. If the o f f i c e r  d e n i e s  the 

c l a i m  in w h o l e  or  in part, t he o f f i c e r  s h a l l  s t a t e  the s p e c i f i c  r e a­

sons fo r  the d e c i s i o n  in f i n d i n g s  of  fact and c o n c l u s i o n s  of  law.

(f) U n l e s s  the a g e n c y  a n d  t he c l a i m a n t  h a v e  a g r e e d  to a n  e x t e n­

si o n  of t i m e  or the a g e n c y  c an d e m o n s t r a t e  that t he a g e n c y ' s  d e l a y  w as 

e x c u s a b l e ,  t he c l a i m  is c o n s i d e r e d  to be a l l o w e d  in its e n t i r e t y  if 

the a g e n c y  o f f i c e r  d o e s  not i s s u e  a w r i t t e n  d e c i s i o n  o n  t he c l a i m  

w i t h i n  150 d a y s  a f t e r  the c l a i m  is filed. If a c l a i m  is a l l o w e d  u n d e r

thi s  s u b s e c t i o n ,  t he D e p a r t m e n t  of A d m i n i s t r a t i o n  s h a l l  i s s u e  a w a r ­

rant to p a y  the claim. A  t i m e  e x t e n s i o n  u n d e r  this s u b s e c t i o n ,  i n­

cl u d i n g  a n  e x t e n s i o n  a g r e e d  to b y  t he a g e n c y  a n d  t he c l a i m a n t ,  m a y  no t

e x c e e d  60 days, a nd t he a g e n c y  o f f i c e r  h a n d l i n g  the c l a i m  b e a r s  t he 

b u r d e n  of p r o o f  r e g a r d i n g  the e x i s t e n c e  a n d  n a t u r e  of  t h e  e x t e n s i o n .

* Sec. 2. A S  4 4 . 7 7  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

Sec. 4 4 . 7 7 . 0 2 5 .  P R O C E D U R E  A F T E R  D E N I A L  O F  A  CLAIM. (a) If t he

a g e n c y  o f f i c e r  h a n d l i n g  a c l a i m  u n d e r  A S  4 4 . 7 7 . 0 1 0  d e n i e s  all or  p a r t

of the c l a i m  u n d e r  A S  4 4 . 7 7 . 0 1 0 ( e ) ,  the c l a i m a n t  m a y  a p p e a l  t he
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d e c i s i o n  b y  f i l i n g  a n o t i c e  o f  a p p e a l  w i t h  t h e  D e p a r t m e n t  o f  A d m i n i s ­

t r a t i o n  w i t h i n  3 0  d a y s  a f t e r  r e c e i v i n g  n o t i c e  o f  t h e  d e c i s i o n .  A  

n o t i c e  o f  a p p e a l  c o n s i s t s  o f  a  p l a i n ,  c o n c i s e ,  a n d  d e t a i l e d  s t a t e m e n t  

i n  w r i t i n g  o f  t h e  r e a s o n s  w h y  t h e  c l a i m a n t  b e l i e v e s  t h a t  t h e  d e c i s i o n  

w a s  i n c o r r e c t .

(b) I f  t h e  c l a i m a n t  r e q u e s t s  a r b i t r a t i o n  i n  t h e  n o t i c e  o f  a p ­

p e a l ,  t h e  a p p e a l  s h a l l  b e  c o n d u c t e d  u n d e r  A S  0 9 . 4 3 . 0 1 0  - 0 9 . 4 3 . 1 8 0

( U n i f o r m  A r b i t r a t i o n  A c t )  a s  m o d i f i e d  b y  ( e ) ,  ( f ) ,  a n d  (g)  o f  t h i s  

s e c t i o n .  U n d e r  A S  0 9 . 4 3 . 0 3 0  - 0 9 . 4 3 . 1 8 0  t h i s  s u b s e c t i o n  s h a l l  b e

c o n s i d e r e d  t h e  a r b i t r a t i o n  a g r e e m e n t  b e t w e e n  t h e  a g e n c y  a n d  t h e  c l a i m ­

a n t  .
t

(c)  I f  t h e  c l a i m a n t  d o e s  n o t  r e q u e s t  a r b i t r a t i o n  u n d e r  (b) o f  

t h i s  s e c t i o n ,  t h e  D e p a r t m e n t  o f  A d m i n i s t r a t i o n  s h a l l  r e v i e w  t h e  c l a i m  

o n  t h e  r e c o r d  e s t a b l i s h e d  u n d e r  A S  4 4 . 7 7 . 0 1 0 .  T h e  d e p a r t m e n t  m a y  

s u p p l e m e n t  t h e  r e c o r d  w i t h  t e s t i m o n y  a n d  o t h e r  e v i d e n c e  t h a t  i t  d e t e r ­

m i n e s  i s  a p p r o p r i a t e  t o  t h e  d e t e r m i n a t i o n  o f  t h e  c l a i m .  T h e  d e p a r t ­

m e n t  s h a l l  i s s u e  a  w r i t t e n  d e c i s i o n  o n  t h e  a p p e a l  w i t h i n  1 2 0  d a y s  

a f t e r  t h e  n o t i c e  o f  a p p e a l  i s  f i l e d ,  o r  w i t h i n  a n o t h e r  p e r i o d  e s t a b ­

l i s h e d  b y  t h e  d e p a r t m e n t  a n d  t h e  c l a i m a n t  b y  a g r e e m e n t .  T h e  d e c i s i o n  

m u s t  c o n s i s t  o f  a  s h o r t ,  c o n c i s e ,  a n d  p l a i n  s t a t e m e n t  o f  f a c t s  a n d  

c o n c l u s i o n s  o f  l a w  i n d i c a t i n g  t h e  b a s i s  f o r  t h e  d e c i s i o n  a n d  c o n s t i ­

t u t e s  t h e  f i n a l  a d m i n i s t r a t i v e  o r d e r  f o r  t h e  c l a i m .

(d)  I f  a c l a i m a n t  d o e s  n o t  a c c e p t  t h e  d e c i s i o n  o f  t h e  D e p a r t m e n t  

o f  A d m i n i s t r a t i o n  u n d e r  (b)  o f  t h i s  s e c t i o n ,  t h e  c l a i m a n t  m a y  a p p e a l  

t h e  d e c i s i o n  t o  t h e  s u p e r i o r  c o u r t .

(e)  B i n d i n g  a r b i t r a t i o n  r e q u e s t e d  u n d e r  (b)  o f  t h i s  s e c t i o n

s h a l l  b e  m a d e  b y  t h r e e  a r b i t r a t o r s .  T h e  D e p a r t m e n t  o f  A d m i n i s t r a t i o n  

s h a l l  c h o o s e  o n e  a r b i t r a t o r .  T h e  c l a i m a n t  s h a l l  c h o o s e  o n e  a r b i t r a ­

t o r .  T h e  t h i r d  a r b i t r a t o r  s h a l l  b e  s e l e c t e d  b y  a g r e e m e n t  o f  t h e
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d e p a r t m e n t  a n d  t he cl a i m a n t ,  or if th e  p a r t i e s  c a n n o t  agree, b y  th e  

A m e r i c a n  A r b i t r a t i o n  A s s o c i a t i o n .  T h e  t h i r d  a r b i t r a t o r  s h a l l  b e  a 

d i s i n t e r e s t e d  t h i r d  p a r t y  q u a l i f i e d  b y  e d u c a t i o n ,  e x p e r i e n c e ,  or 

t r a i n i n g  to b e  a n  a r b i t r a t o r  an d  s h a l l  h a v e  e x p e r t i s e  o n  t h e  s u b j e c t

m a t t e r  in  dispute.

(f) A n  a r b i t r a t i o n  a w a r d  u n d e r  (b) of thi s  s e c t i o n  s h a l l  b e  m a d e  

w i t h i n  150 day s  a f t e r  the n o t i c e  of a p p e a l  is filed. T h e  d e c i s i o n  

m u s t  c o n s i s t  of a short, c o n cise, a n d  p l a i n  s t a t e m e n t  of f a cts a n d  

c o n c l u s i o n s  of l aw o n  w h i c h  the d e c i s i o n  w a s  based. T h e  d e c i s i o n  m a y  

be a p p e a l e d  u n d e r  A S  0 9 . 4 3 . 0 1 0  - 0 9 . 4 3 . 1 8 0 .

(g) If t he D e p a r t m e n t  of A d m i n i s t r a t i o n  d oes n o t  i s s u e  a w r i t t e n  

d e c i s i o n  as p r o v i d e d  u n d e r  (c) of thi s  section, or  if th e  a r b i t r a t i o n  

u n d e r  (b) of this s e c t i o n  is not c o m p l e t e d  w i t h i n  150 d ays a f t e r  the 

n o t i c e  of a p p e a l  is filed, the c l a i m  is c o n s i d e r e d  to b e  a l l o w e d  in  

its en t i r e t y ,  a n d  the d e p a r t m e n t  s h a l l  i s s u e  a w a r r a n t  to p a y  t he

claim.

* Sec. 3. AS  4 4 . 7 7 . 0 5 0  is r e p e a l e d  a n d  r e e n a c t e d  to read:

Sec. 4 4 . 7 7 . 0 5 0 .  A U T H O R I T Y  OF  T H E  D E P A R T M E N T  O F  A D M I N I S T R A T I O N .  

T h e  D e p a r t m e n t  of A d m i n i s t r a t i o n  m a y  a u t h o r i z e  b y  s u b p o e n a  or  o t h e r  

m e t h o d  the t a k i n g  of the d e p o s i t i o n  of  an  a b s e n t  w i t n e s s .  T h e  d e p a r t­

m e n t  s h all a d opt r e g u l a t i o n s  u n d e r  t he A d m i n i s t r a t i v e  P r o c e d u r e  A ct 

(AS 4 4 . 6 2 )  g o v e r n i n g  t he p r o c e d u r e s  f o r  a p p e a l s  u n d e r  A S  4 4 . 7 7 . 0 2 5 ( a ) .  

T h e  p r o c e d u r e s  m u s t  c o n f o r m  to t he r e q u i r e m e n t s  of d u e  p r o c e s s .  A  

w i t n e s s  g i v i n g  t e s t i m o n y  s h a l l  be  u n d e r  o a t h  a n d  g i v e  t h e  t e s t i m o n y  

u n d e r  the p e n a l t y  of p e r j u r y .

* Sec. 4. A S , 0 9 . 5 0 . 2 5 0  is a m e n d e d  to read:

Sec. 0 9 . 5 0 . 2 5 0 .  A C T I O N A B L E  C L A I M S  A G A I N S T  T H E  STATE. A  p e r s o n

or c o r p o r a t i o n  h a v i n g  a c o n t r a c t ,  q u a s i - c o n t r a c t , o r  tor t  c l a i m  

a g a i n s t  the s t a t e  m a y  b r i n g  a n  a c t i o n  a g a i n s t  t h e  s t a t e  in the
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s u p e r i o r  court. A  p e r s o n  w h o  m a y  p r e s e n t  the c l a i m  u n d e r  A S  4 4 . 7 7  m ay 

not b r i n g  a n  a c t i o n  u n d e r  this s e c t i o n  [ E X C E P T  AS SE T  O U T  IN  A S  44.-

7 7 . 0 4 0 ( c ) ] .  A  p e r s o n  w h o  m a y  b r i n g  a n  a c t i o n  u n d e r  A S  3 6 . 3 0 . 5 6 0  - 

3 6 . 3 0 . 6 9 5  m a y  n ot b r i n g  a n  a c t i o n  u n d e r  this s e c t i o n  e x c e p t  as set out 

in AS 3 6 . 3 0 . 6 8 5 .  H o w e v e r ,  a n  [NO] a c t i o n  m a y  n o t  b e  b r o u g h t  u n d e r  

this s e c t i o n  if t he c l a i m

(1) is a n  a c t i o n  for tort, a n d  is b a s e d  u p o n  a n  act or

o m i s s i o n  of an  e m p l o y e e  of the state, e x e r c i s i n g  d u e  care, in the

e x e c u t i o n  of a s t a t u t e  or r e g u l a t i o n ,  w h e t h e r  or n ot the s t a t u t e  or 

r e g u l a t i o n  is v a lid; or is an  a c t i o n  f or tort, a n d  b a s e d  u p o n  the 

e x e r c i s e  or  p e r f o r m a n c e  or the f a i l u r e  to e x e r c i s e  or p e r f o r m  a dis-

, c r e t i o n a r y  f u n c t i o n  or d u t y  on  t he p a r t  of a s t a t e  a g e n c y  or  a n  e m­

pl o y e e  of  th e  state, w h e t h e r  or  n o t  t he d i s c r e t i o n  i n v o l v e d  is abused;

(2) is for d a m a g e s  c a u s e d  b y  th e  i m p o s i t i o n  or  e s t a b l i s h­

ment  of a q u a r a n t i n e  by the state;

(3) a r i s e s  out of a s s a u l t ,  b a t t e r y ,  f a l s e  i m p r i s o n m e n t ,  

false a r r est, m a l i c i o u s  p r o s e c u t i o n ,  a b u s e  of p r o c e s s ,  libel, slander, 

m i s r e p r e s e n t a t i o n ,  deceit, or i n t e r f e r e n c e  w i t h  c o n t r a c t  rights.

* Sec. 5. A S  4 4 . 7 7 . 0 1 5 ,  4 4 . 7 7 . 0 2 0 ,  4 4 . 7 7 . 0 3 0 ,  a nd 4 4 . 7 7 . 0 4 0  a re r e­

p e a l e d  .

* Sec. 6. A P P L I C A T I O N  OF ACT. T h i s  A c t  a p p l i e s  to c l a i m s  tha t  d e r i v e  

f r o m  p r o c u r e m e n t s  m a d e  by  the s t ate on or a f t e r  the e f f e c t i v e  d a t e  of this 

A c t .

* Sec. 7. T R A N S I T I O N A L  P R O V I S I O N S .  (a) A  c l a i m a n t  w h o s e  c l a i m  d e r i v e s  

f r o m  a p r o c u r e m e n t  m a d e  b e f o r e  the e f f e c t i v e  d a t e  of this A c t  m a y  r e q u e s t  

t hat the c l a i m  be  s u b m i t t e d  to a r b i t r a t i o n  u n d e r  A S  4 4 . 7 7 . 0 2 5 ( b ) ,  as e n­

a c t e d  by  sec. 2 of this Act, if t he c l a i m  is p e n d i n g  b e f o r e  t he D e p a r t m e n t  

of A d m i n i s t r a t i o n  o n  t he e f f e c t i v e  d a t e  of this A ct a n d  if the D e p a r t m e n t  

of A d m i n i s t r a t i o n  has not i s s u e d  f or th e  c l a i m  b e f o r e  the e f f e c t i v e  d a t e  of
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1 this Act a decision under AS 44.77.040(b), as that subsection existed

2 before the effective date of this Act.

3 (b) Except as provided by (a) of this section, a claim shall proceed

4 under AS 44.77, as that chapter existed before the effective date of this

5 Act, if the claim is governed on the day before the effective date of this

6 Act by that chapter.
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