
Offered: 3/21/88
Referred: J u d i ci ary

5-1483L

O r i g i n a l  s p o n s o r :  D u n c a n

B Y  T H E  C O M M U N I T Y  A N D  R E G I O N A L
1 I N  T H E  S E N A T E  A F F A I R S  C O M M I T T E E

2 CS F O R  S E N A T E  B I L L  NO. 4 4 7  (C&RA)

3 I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 A  B I L L

6 F o r  a n  A c t  e n t i t l e d :  "A n  Act r e l a t i n g  to l i a b i l i t y  f o r  d a m a g e  or i n j u r y

7 r e s u l t i n g  f r o m  h a z a r d o u s  r e c r e a t i o n a l  a c t i v i t i e s ;  a n d

8 p r o v i d i n g  f o r  an e f f e c t i v e  d a t e . "

9 B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A :

10 * S e c t i o n  1. A S  0 9 . 5 0 . 2 5 0  is a m e n d e d  to  read:

11 Sec. 0 9 . 5 0 . 2 5 0 .  A C T I O N A B L E  C L A I M S  A G A I N S T  T H E  S T A T E .  A  p e r s o n

12 or c o r p o r a t i o n  h a v i n g  a c o n t r a c t ,  q u a s i - c o n t r a c t ,  o r  tort c l a i m

13 a g a i n s t  t he s t a t e  m a y  b r i n g  a n  a c t i o n  a g a i n s t  t h e  s t a t e  i n  the s u p e r i -

14 or  c o u r t .  A  p e r s o n  w h o  m a y  p r e s e n t  t h e  c l a i m  u n d e r  A S  4 4 . 7 7  m a y  n o t

15 b r i n g  a n  a c t i o n  u n d e r  t h i s  s e c t i o n  e x c e p t  as s et out i n  AS  4 4 . 7 7 . -

16 0 4 0 ( c ) .  A  p e r s o n  w h o  m a y  b r i n g  a n  a c t i o n  u n d e r  A S  3 6 . 3 0 . 5 6 0  - 3 6 . 3 0 . -

17 695 m a y  n ot b r i n g  an a c t i o n  u n d e r  t h i s  s e c t i o n  e x c e p t  a3 set o u t  i n

18 A S  3 6 . 3 0 . 6 8 5 .  H o w e v e r ,  a n  [NO] a c t i o n  m a y  n o t  b e  b r o u g h t  u n d e r  t h i s

19 s e c t i o n  if t h e  c l aim

20 (1) is an  a c t i o n  f o r  t o r t ,  a n d  is b a s e d  u p o n  an  a c t  o r

21 o m i s s i o n  of  a n  e m p l o y e e  of t h e  s t a t e ,  e x e r c i s i n g  d u e  care, i n  t h e

22 e x e c u t i o n  of  a s t a t u t e  o r  r e g u l a t i o n ,  w h e t h e r  o r  n ot t h e  s t a t u t e  o r

23 r e g u l a t i o n  is valid; o r  is a n  a c t i o n  f o r  t o r t ,  a n d  b a s e d  u p o n  t h e

24 e x e r c i s e  o r  p e r f o r m a n c e  o r  t h e  f a i l u r e  to e x e r c i s e  o r  p e r f o r m  a d i s -

25 c r e t i o n a r y  f u n c t i o n  o r  d u t y  o n  t h e  p a r t  of a s t a t e  a g e n c y  or a n  em -

26 p l o y e e  of t h e  state, w h e t h e r  or  n o t  t h e  d i s c r e t i o n  i n v o l v e d  is a b u s e d ;

27 (2) is f o r  d a m a g e s  c a u s e d  b y  t h e  i m p o s i t i o n  or e s t a b l i s h -

28 m e n t  of  a q u a r a n t i n e  by  t h e  s t a t e ;

29 (3) a r i s e s  o u t  of  a s s a u l t ,  b a t t e r y ,  f a l s e  i m p r i s o n m e n t ,
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f a l s e  a r r e s t ,  m a l i c i o u s  p r o s e c u t i o n ,  a b u s e  of p r o c e s s ,  libel, s l a n d e r ,  

m i s r e p r e s e n t a t i o n ,  d e c e i t ,  o r  i n t e r f e r e n c e  w i t h  c o n t r a c t  r i g h t s ^

(4) is a n  a c t i o n  f o r  p r o p e r t y  d a m a g e  o r  p e r s o n a l  i n j u r y  

a r i s i n g  o ut o f  th e  p e r s o n ' s  p a r t i c i p a t i o n  i n  a h a z a r d o u s  r e c r e a t i o n a l  

a c t i v i t y  c o n d u c t e d  o n  p r o p e r t y  owne d ,  m a n a g e d ,  or  l e a s e d  b y  t he s t a t e .

* Sec. 2. A S  0 9 . 5 0 . 2 5 0  is a m e n d e d  b y  a d d i n g  n e w  s u b s e c t i o n s  to read:

(b) T h e  p r o v i s i o n s  o f  ( a ) ( 4 )  of t h i s  s e c t i o n  d o  n ot l i m i t  l i a­

b i l i t y  t h a t  w o u l d  o t h e r w i s e  e x i s t  fo r  a n  a ct of g r o s s  n e g l i g e n c e  by 

t h e  s t a t e  o r  a n  e m p l o y e e  o f  t h e  s t a t e  t h a t  is the p r o x i m a t e  c a u s e  of 

t h e  d a m a g e  o r  i n j ury.

(c) N o t h i n g  in  t h i s  s e c t i o n  l i m i t s  t he l i a b i l i t y  of a n  i n d e p e n­

d e n t  c o n c e s s i o n a i r e ,  o r  a p e r s o n  o r  o r g a n i z a t i o n  o t h e r  t h a n  t he state, 

w h e t h e r  o r  n o t  t h e  p e r s o n  o r  o r g a n i z a t i o n  h as a c o n t r a c t u a l  r e l a t i o n­

sh i p  w i t h  t h e  s t a t e  to u s e  t h e  p r o p e r t y  o w n e d ,  m a n a g e d ,  o r  l e a s e d  by  

t h e  s t ate, f o r  i n j u r y  or  d a m a g e  s u f f e r e d  as a r e s u l t  of  a h a z a r d o u s  

r e c r e a t i o n a l  a c t i v i t y  o p e r a t e d  b y  t h e  c o n c e s s i o n a i r e ,  p e r s o n ,  o r  

o r g a n i z a t i o n  o n  p r o p e r t y  o w n e d ,  m a n a g e d ,  o r  l e a s e d  b y  t h e  state.

(d) I n  thi s  s e c t i o n ,

(1) " h a z a r d o u s  r e c r e a t i o n a l  a c t i v i t y "  m e a n s  a r e c r e a t i o n a l  

a c t i v i t y  t h a t  c r e a t e s  a s u b s t a n t i a l  r i s k  of i n j u r y  to a p a r t i c i p a n t ;

(2) " p a r t i c i p a n t "  m e a n s

(A) a p a r t i c i p a n t ,  r e g a r d l e s s  of w h e t h e r  t h e  p e r s o n  

w a s  d i r e c t l y  i n v o l v e d  i n  t he a c t i v i t y  i n  q u e s t i o n  at t h e  tim e  o f  

t h e  i n j u r y  o r  d a m a g e ;

(B) a p e r s o n  w h o  a s s i s t s  a n o t h e r  to  p a r t i c i p a t e  in  t h e  

a c t i v i t y ;  or

(C) a s p e c t a t o r  w h o

(i) k n e w  o r  r e a s o n a b l y  s h o u l d  h a v e  k n o w n  that t h e  

a c t i v i t y  c r e a t e d  a s u b s t a n t i a l  r i s k  o f  i n j u r y  to t h e
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1 s p e c t a t o r ;  and

2 (ii) w a s  v o l u n t a r i l y  in t he place of r i s k  or,

3 h a v i n g  the a b i l i t y  to do 30, f a i l e d  to leave.

4 * Sec. 3. AS 0 9 . 6 5 . 0 7 0 ( e )  is r e p e a l e d  a nd r e e n a c t e d  to read:

5 (e) In t h i s  s e c t i o n

6 (1) " h a z a r d o u s  r e c r e a t i o n a l  a c t i v i t y "  and " p a r t i c i p a n t "

7 h a v e  the m e a n i n g s  g i v e n  in AS  0 9 . 5 0 . 2 5 0 ( d ) ;

8 (2) " m u n i c i p a l i t y "  h as the m e a n i n g  g i v e n  in A S  0 1 . 1 0 . 0 6 0

9 a n d  includes a p u b l i c  c o r p o r a t i o n  e s t a b l i s h e d  b y  the m u n i c i p a l i t y ;

10 (3) " n o n p r o f i t  e n t i t y "  m e a n s  an  e n t i t y

11 (A) i n c o r p o r a t e d  u n d e r  AS  10.20; or

12 (B) e x e m p t  from t a x a t i o n  u n d e r  26 U . S . C .  5 0 1 ( c ) ( 3 )

13 (Internal R e v e n u e  C o d e  of 1954);

14 (4) " v i l l a g e "  m e a n s  a n  u n i n c o r p o r a t e d  c o m m u n i t y  w h e r e  at

15 least 25 p e o p l e  r e side as a s o c i a l  unit.

16 *  Sec. 4. AS 0 9 . 6 5 . 0 7 0  is a m e n d e d  b y  a d d i n g  n e w  s u b s e c t i o n s  to read:

17 (f) A  p e r s o n  m a y  n ot b r i n g  a n  a c t i o n  for p r o p e r t y  d a m a g e  or

18 p e r s o n a l  i n j u r y  a r i s i n g  out of the p e r s o n ' s  p a r t i c i p a t i o n  i n  a h a z a r -

19 d o u s  r e c r e a t i o n a l  a c t i v i t y  if the a c t i o n  is against

20 (1) a m u n i c i p a l i t y ,  or  an  agent, officer, or e m p l o y e e  of  a

21 m u n i c i p a l i t y ,  a nd the a c t i v i t y  w a s  c o n d u c t e d

22 (A) by  the m u n i c i p a l i t y ;  or

23 (B) o n  p r o p e r t y  owned, m a n a g e d ,  or l e a s e d  by t he

24 m u n i c i p a l i t y ;  or

25 (2) a m u n i c i p a l i t y ,  o r  a n o n p r o f i t  entity w h o s e  r e c r e a t i o n -

26 al a c t i v i t i e s  are c o s p o n s o r e d  b y  a m u n i c i p a l i t y  u n d e r  t h e  t e rms of  an

27 or d i n a n c e  a d o p t e d  by t he m u n i c i p a l i t y  for a p e r i o d  of n o t  m o r e  t h a n

28 five years, o r  an  agent, o f f icer, or e m p l o y e e  of the m u n i c i p a l i t y  or

29 no n p r o f i t  e n t ity, a nd t he a c t i v i t y  w as c o n d u c t e d  by t h e  n o n p r o f i t
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1 entity, or jointly b y  the municipality a nd  the nonprofit entity, on

2 property owned, managed, or leased by the municipality.

3 (g) The provisions of (f) of this section do not limit liability

4 that w o u l d  otherwise exist for an act of gross negligence by a munic-

5 ipality, a nonprofit entity, or an agent, officer, or employee of a

6 municipality or nonprofit entity that is the proximate cause of the

7 damage or injury.

8 * Sec. 5. This Act takes effect July 1, 1988.
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