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Referred: C o m m u n i t y  and Regional

A f f a i r s  and Judiciary

1 I N  T H E  S E N A T E  B Y  D U N C A N

2 S E N A T E  B I L L  NO. 4 4 7

3 I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 A  B I L L

6 F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to l i a b i l i t y  f or d a m a g e  o r  in-

7 j u r y  r e s u l t i n g  f r o m  h a z a r d o u s  r e c r e a t i o n a l  a c t i v i -

8 t i e s . "

9 B E  IT  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A SKA:

10 *  S e c t i o n  1. A S  0 9 . 5 0 . 2 5 0  is a m e n d e d  to r e a d :

11 Sec. 0 9 . 5 0 . 2 5 0 .  A C T I O N A B L E  C L A I M S  A G A I N S T  T H E  S T A T E .  A  p e r s o n

12 o r  c o r p o r a t i o n  h a v i n g  a c o n t r a c t ,  q u a s i - c o n t r a c t ,  o r  t o r t  c l a i m

13 a g a i n s t  t h e  s t a t e  m a y  b r i n g  a n  a c t i o n  a g a i n s t  the s t a t e  i n  t h e  s u p e r i -

14 o r  c o u r t .  A  p e r s o n  w h o  m a y  p r e s e n t  t h e  c l a i m  u n d e r  A S  4 4 . 7 7  m a y  n o t

15 b r i n g  a n  a c t i o n  u n d e r  this s e c t i o n  e x c e p t  as set o u t  i n  A S  4 4 . 7 7 . -

16 0 4 0 ( c ) .  A  p e r s o n  w h o  may b r i n g  a n  a c t i o n  u n d e r  AS  3 6 . 3 0 . 5 6 0  - 3 6 . 3 0 . -

17 695 m a y  n o t  b r i n g  a n  a c t i o n  u n d e r  t h i s  s e c t i o n  e x c e p t  as s et o u t  i n

18 A S  3 6 . 3 0 . 6 8 5 .  H o w e v e r ,  a n  [NO] a c t i o n  m a y  not be  b r o u g h t  u n d e r  t h i s

19 s e c t i o n  if t he c l a i m

20  (1) is an  a c t i o n  f o r  t o rt, a n d  is b a s e d  u p o n  a n  a c t  o r

21  o m i s s i o n  of  a n  e m p l o y e e  of  t h e  s t a t e ,  e x e r c i s i n g  d u e  care, i n  t h e

22 e x e c u t i o n  of  a s t a t u t e  or r e g u l a t i o n ,  w h e t h e r  o r  n o t  t h e  s t a t u t e  o r

23 r e g u l a t i o n  is v a l i d ;  or is a n  a c t i o n  f o r  tort, a n d  b a s e d  u p o n  t h e

24 e x e r c i s e  o r  p e r f o r m a n c e  o r  t h e  f a i l u r e  to e x e r c i s e  o r  p e r f o r m  a  d i s -

25 c r e t i o n a r y  f u n c t i o n  or d u t y  o n  t h e  p a r t  o f  a s t a t e  a g e n c y  o r  a n  e m-

26 p l o y e e  o f  t he s t a t e ,  w h e t h e r  o r  n o t  t h e  d i s c r e t i o n  i n v o l v e d  is a b u s e d ;

27 (2) is for d a m a g e s  c a u s e d  b y  t h e  i m p o s i t i o n  o r  e s t a b l i s h -

28 m e n t  o f  a q u a r a n t i n e  by t h e  s t a t e ;

29 (3) a r i s e s  out o f  a s s a u l t ,  b a t t e r y ,  f a l s e  i m p r i s o n m e n t ,
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false arrest, mal ici ou s prosecution, abuse of process, libel, slander, 

misrepresentation, deceit, or interference with contract rights^

(4) is an act io n for property damage or personal injury 

arising out of the person's p art ic ip at ion  in a hazardous recreational 

activity conducted on property owned, managed, or leased by the s t a t e .

* Sec. 2. AS 09 .50.250 is amended by adding new subsections to read:

(b) The pr ovisions of (a)(4) of this section do not limit lia­

bility that w o u l d  otherwise exist for

(1) damage or injury suffered by a participant in a h a z a r d­

ous recreational activity if

(A) the damage or injury resulted from a different

hazardous recreational activity or dangerous condition;

(B) the state or an employee of the state

(i) kne w  of the different activity or condition;

and

and

(ii) failed to protect or w a r n  the participant;

(C) the participant, acting reasonably, did not assume 

that damage or injury from the different activity or condition 

was an inherent risk of the participation in the hazardous recre­

ational activity;

(2) damage or injury suffered in a case in w h i c h  permission 

to participate in the hazardous recreational activity was gran te d for 

a specific fee;

(3) injury suffered to the extent p roximately caused by the 

negligent failure of the state or an employee of the state to properly 

construct or m a i n t a i n  in good repair a structure, recreational e q u i p­

ment or machinery, or substantial w o r k  of improvement used in the 

hazardous recreational activity from w h i c h  the damage or injury arose;

c
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1 (4) d a m a g e  or i n j u r y  s u f f e r e d  in a  case i n  w h i c h  the s t a t e

2 o r  a n  e m p l o y e e  of the state r e c k l e s s l y  or w i t h  gross n e g l i g e n c e  pro-

3 m o t e d  t he p a r t i c i p a t i o n  in a h a z a r d o u s  r e c r e a t i o n a l  a c t i vity; f or

4 p u r p o s e s  of this p a r a graph, p r o m o t i o n a l  l i t e r a t u r e  o r  a p u b l i c  an-

5 n o u n c e m e n t  or a d v e r t i s e m e n t  tha t  m e r e l y  d e s c r i b e s  t h e  a v a i l a b l e  facil-

6 i t ies a n d  s e r v i c e s  on  the p r o p e r t y  doe s  not in i t s e l f  c o n s t i t u t e  a

7 r e c k l e s s  or  g r o s s l y  n e g l i g e n t  p r o m o t i o n ;  or

8 (5) a n  act of g r oss n e g l i g e n c e  b y  the s t a t e  o r  an e m p l o y e e

9 of the state that is the p r o x i m a t e  cause of the d a m a g e  o r  injury.

10 (c) N o t h i n g  in (b) of this s e c t i o n  c r e a t e s  a d u t y  of c a r e  o r

11 b a s i s  of  l i a b i l i t y  for p e r s o n a l  i n j u r y  o r  for d a m a g e  to p e r s o n a l

12 p r o p erty.

13 (d) N o t h i n g  in this s e c t i o n  limits t he l i a b i l i t y  of an i n d e p e n -

14 d e n t  c o n c e s s i o n a i r e ,  or a ny p e r s o n  or o r g a n i z a t i o n  o t h e r  t h a n  the

15 state, w h e t h e r  o r  not the p e r s o n  o r  o r g a n i z a t i o n  h a s  a c o n t r a c t u a l

16 r e l a t i o n s h i p  w i t h  the s t ate to u s e  the p r o p e r t y  o w n e d ,  m a n a g e d ,  or

17 l e a s e d  by  the state, for i n j u r y  o r  d a m a g e  s u f f e r e d  as a r e s u l t  of  a

18 h a z a r d o u s  r e c r e a t i o n a l  a c t i v i t y  o p e r a t e d  b y  the c o n c e s s i o n a i r e ,  p e r -

19 son, or  o r g a n i z a t i o n  on p r o p e r t y  owned, m a n a g e d ,  o r  l e a s e d  b y  t he

20 state.

21 (e) I n  this section,

22 (1) " h a z a r d o u s  r e c r e a t i o n a l  a c t i v i t y "  m e a n s  a r e c r e a t i o n a l

23 a c t i v i t y  that creates a s u b s t a n t i a l  r i s k  o f  injury to  a p a r t i c i p a n t ,

24 a n d  i n c l u d e s  ac t i v i t i e s  s u c h  as

25 (A) w a t e r  c o n t a c t  a c t i v i t i e s ,  e x c e p t  diving, i n  p l a c e s

26 w h e r e  or at a time w h e n  l i f e g u a r d s  a r e  not p r o v i d e d  a n d  r e a s o n -

27 a ble w a r n i n g  has b e e n  g i v e n  or  the i n j u r e d  p a r t y  s h o u l d  r e a s o n -

28 a b l y  h a v e  k n o w n  that t h e r e  w a s  no l i f e g u a r d  p r o v i d e d  at t h e  time;

(B) d i v i n g  i n t o  w a t e r  f r o m  o t her t h a n  a  d i v i n g  b o a r d
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o r  d i v i n g  p l a t f o r m ,  or  at a p l a c e  o r  f r o m  a s t r u c t u r e  w h e r e  

d i v i n g  is p r o h i b i t e d  a n d  r e a s o n a b l e  w a r n i n g  h a s  b e e n  g i v e n ;

(C) a i r p l a n e  f l y i n g ,  a n i m a l  r i d i n g  a n d  e q u e s t r i a n  

a c t i v i t i e s ,  a r c h e r y ,  b i c y c l i n g ,  b o a t i n g ,  c r o s s - c o u n t r y  a n d  d o w n­

hi l l  s k i i n g ,  g y m n a s t i c s ,  h a n g  g l i d i n g ,  h o c k e y  a n d  r o l l e r  h o c k e y ,  

ice s k a t i n g ,  k a y a k i n g ,  m o t o r i z e d  v e h i c l e  r a c i n g ,  o f f - r o a d  m o t o r­

cycl i n g ,  o f f - r o a d  f o u r - w h e e l  d r i v i n g ,  o r i e n t e e r i n g ,  p i s t o l  a n d  

r i fle s h o o t i n g ,  r o c k  c l i m b i n g  a nd i ce c l i m b i n g ,  r o c k e t e e r i n g ,  

rodeo, s c u b a  d i v i n g ,  s k a t e b o a r d i n g ,  s k y  d i v i n g ,  s p e l u n k i n g ,  s p o r t  

p a r a c h u t i n g ,  s p o r t s  in w h i c h  it is r e a s o n a b l y  f o r e s e e a b l e  that 

t here w i l l  be r o u g h  b o d i l y  c o n t a c t  b y  p a r t i c i p a n t s ,  surfi n g ,  

t r a c k  a n d  f i e l d  s p o r t s ,  t r a m p o l i n i n g ,  t r e e  c l i m b i n g ,  t r e e  r o p e  

s w i n g i n g ,  w a t e r  s k i i n g ,  w h i t e  w a t e r  r a f t i n g ,  a n d  w i n d  s u r f i n g ;

(2) " p a r t i c i p a n t "  m e a n s

(A) a p a r t i c i p a n t ,  r e g a r d l e s s  o f  w h e t h e r  t h e  p e r s o n  

w as d i r e c t l y  i n v o l v e d  in t h e  a c t i v i t y  i n  q u e s t i o n  at t h e  t i m e  of  

the i n j u r y  or  d a m a g e ;

(B) a  p e r s o n  w h o  a s s i s t s  a n o t h e r  to p a r t i c i p a t e  i n  t h e  

a c t i v i t y ;  or

(C) a s p e c t a t o r  w h o

(i) k n e w  o r  r e a s o n a b l y  s h o u l d  h a v e  k n o w n  tha t  t he

a c t i v i t y  c r e a t e d  a s u b s t a n t i a l  r i s k  o f  i n j u r y  t o  t h e  s p e c t a­

to r ;  and

(ii) w a s  v o l u n t a r i l y  i n  t h e  p l a c e  o f  r i s k  or,

h a v i n g  the a b i l i t y  t o  d o  so, f a i l e d  to  leave;

(3) " s p e c i f i c  fee"

(A) m e a n s  a f e e  c h a r g e d  s p e c i f i c a l l y  f o r  p a r t i c i p a t i o n  

in t h e  h a z a r d o u s  r e c r e a t i o n a l  a c t i v i t y  f r o m  w h i c h  t h e  d a m a g e  or 

i n j u r y  arose;

r
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1 (B) d o e s  n o t  i n c l u d e

2 (i) a fee o r  c o n s i d e r a t i o n  c h a r g e d  f o r  a g e n e r a l

3 p u r p o s e  s u c h  as a g e n e r a l  p a r k  a d m i s s i o n  c h a r g e ,  a v e h i c l e

4 e n t r y  o r  p a r k i n g  fee, a n  a d m i n i s t r a t i v e  or  g r o u p  u s e  a p p l i -

5 c a t i o n  o r  p e r m i t  fee, o r  a  fee r e a s o n a b l y  n e c e s s a r y  f o r  t h e

6 s u p p o r t  o f  t h e  r e c r e a t i o n a l  p r o g r a m  that i n v o l v e s  t h e  h a z -

7 a r d o u s  r e c r e a t i o n a l  a c t i v i t y ;

8 (ii) a fee p a i d  i n  t r u s t  to a m u n i c i p a l i t y  f o r  t h e

9 b e n e f i t  o f  a p r i v a t e  o r g a n i z a t i o n  that o r i g i n a t e s ,  s p o n s o r s ,

10 o r  c o n d u c t s  a h a z a r d o u s  r e c r e a t i o n a l  ac t i v i t y .

11 * Sec. 3. A S  0 9 . 6 5 . 0 7 0 ( e )  is r e p e a l e d  a n d  r e e n a c t e d  to read:

12 (e) I n  t h i s  s e c t i o n

13 (1) " h a z a r d o u s  r e c r e a t i o n a l  a c t i v i t y , "  " p a r t i c i p a n t , "  a n d

14 " s p e c i f i c  f e e "  h a v e  t h e  m e a n i n g s  g i v e n  i n  A S  0 9 . 5 0 . 2 5 0 ( e ) ;

15 (2) " m u n i c i p a l i t y "  h a s  t he m e a n i n g  g i v e n  i n  A S  0 1 . 1 0 . 0 6 0

16 a n d  i n c l u d e s  a p u b l i c  c o r p o r a t i o n  e s t a b l i s h e d  by the m u n i c i p a l i t y ;

17 (3) " n o n p r o f i t  e n t i t y "  m e a n s  a n  e n t i t y

18 (A) i n c o r p o r a t e d  u n d e r  A S  10.20; or

19 (B) e x e m p t  f r o m  t a x a t i o n  u n d e r  26 U . S . C .  5 0 1 ( c ) ( 3 )

2 0  ( I n t e r n a l  R e v e n u e  C o d e  of 1954 ) ;

2 1  (4) " v i l l a g e "  m e a n s  a n  u n i n c o r p o r a t e d  c o m m u n i t y  w h e r e  at

2 2  least 25 p e o p l e  r e s i d e  as a s o c i a l  unit.

23 * Sec. 4. A S  0 9 . 6 5 . 0 7 0  is a m e n d e d  b y  a d d i n g  n e w  s u b s e c t i o n s  t o  r e ad:

24 (f) A  p e r s o n  m a y  n o t  b r i n g  a n  a c t i o n  for p r o p e r t y  d a m a g e  o r

25 p e r s o n a l  i n j u r y  a r i s i n g  o ut o f  t h e  p e r s o n ' s  p a r t i c i p a t i o n  i n  a h a z a r -

26 d ous r e c r e a t i o n a l  a c t i v i t y  if t h e  a c t i o n  is against

27 (1) a m u n i c i p a l i t y ,  o r  a n  a g e n t ,  officer, o r  e m p l o y e e  o f  a

28  m u n i c i p a l i t y ,  a n d  t h e  a c t i v i t y  w a s  c o n d u c t e d

29 (A) b y  t h e  m u n i c i p a l i t y ;  o r
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(B) o n  p r o p e r t y  owned, m a n a g e d ,  or l e a s e d  b y  the

(2) a m u n i c i p a l i t y ,  o r  a n o n p r o f i t  e n t i t y  w h o s e  r e c r e a t i o n­

al a c t i v i t i e s  are c o s p o n s o r e d  b y  a m u n i c i p a l i t y  u n d e r  the t e rms of an 

o r d i n a n c e  a d o p t e d  b y  the m u n i c i p a l i t y  f or a p e r i o d  of n ot m o r e  t h a n  

f i v e  y e ars, o r  an a g ent, o f f i c e r ,  or e m p l o y e e  of the m u n i c i p a l i t y  or 

n o n p r o f i t  e n t ity, a n d  the a c t i v i t y  w as c o n d u c t e d  by  t h e  n o n p r o f i t

e n t i t y ,  o r  j o i n t l y  b y  the m u n i c i p a l i t y  a n d  t he n o n p r o f i t  entity, on 

p r o p e r t y  owned, m a n a g e d ,  or l e a s e d  by  t he m u n i c i p a l i t y .

(g) T he p r o v i s i o n s  of (f) of this s e c t i o n  do  not limit l i a b i l i t y

th a t  w o u l d  o t h e r w i s e  exist f o r

(1) d a m a g e  or i n j u r y  s u f f e r e d  by  a p a r t i c i p a n t  in a h a z a r d­

ous r e c r e a t i o n a l  a c t i v i t y  if

(A) the d a m a g e  or i n j u r y  r e s u l t e d  f r o m  a d i f f e r e n t  

h a z a r d o u s  r e c r e a t i o n a l  a c t i v i t y  or d a n g e r o u s  c o n d ition;

(B) a m u n i c i p a l i t y ,  a n o n p r o f i t  entity, o r  a n  agent, 

of f icer, or e m p l o y e e  of  t h e  m u n i c i p a l i t y  o r  n o n p r o f i t  e n t i t y

(i) k n e w  of the d i f f e r e n t  a c t i v i t y  o r  c o n d i t i o n ;

a n d

(ii) f a i l e d  to p r o t e c t  o r  w a r n  t he p a r t i c i p a n t ;

and

(C) the p a r t i c i p a n t ,  a c t i n g  r e a s o n a b l y ,  d i d  n o t  a s s u m e  

that d a m a g e  o r  injury f r o m  the d i f f e r e n t  a c t i v i t y  or c o n d i t i o n  

w as an  i n h e r e n t  risk of  the p a r t i c i p a t i o n  in  the h a z a r d o u s  r e c r e­

at i o n a l  a c t i v i t y ;

(2) d a m a g e  or i n j u r y  s u f f e r e d  i n  a case in  w h i c h  p e r m i s s i o n  

to p a r t i c i p a t e  i n  th e  h a z a r d o u s  r e c r e a t i o n a l  a c t i v i t y  w a s  g r a n t e d  for 

a s p e c i f i c  fee;

(3) the owner of recreational equipment or machinery, a 
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structure, or a substantial wo r k  of improvement u se d  in a hazardous 

recreational activity, or an employee of the owner, for injury proxi- 

mately caused by the negligent failure by the o wner or employee to 

properly construct or m ai n t a i n  in good repair the equipment, m a c h i n­

ery, structure, or improvement;

(4) damage or injury suffered in a case in w h i c h  a m u n i c i­

pality, a nonprofit entity, or an agent, officer, or employee of a

municipality or nonprofit entity recklessly or w i t h  gross negligence 

promoted as safe the participation in a hazardous recreational act iv i­

ty; for purposes of this paragraph, promotional literature or a public 

announcement or advertisement that merely describes the available 

facilities and services on the property does not in itself constitute 

a reckless or grossly negligent promotion; or

(5) an act of gross negligence by a municipality, a n o n­

profit entity, or an agent, officer, or employee of a mun ici pa li ty  or 

nonprofit entity that is the proximate cause of the damage or injury.

(h) Nothing in (g) of this section creates a duty of care or

basis of liability for personal injury or for damage to personal

property.
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