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2 S E N A T E  B I L L  NO. 4 42

3 I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 A  B I L L

6 F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to t he O l d e r  A l a s k a n s  C o m m i s s i o n  a n d

7 th e  p r o t e c t i o n  of e l d e r l y  p e r s o n s ;  an d  e s t a b l i s h i n g

8 the o f f i c e  of  t he o l d e r  A l a s k a n s  o m b u d s m a n . "

9 B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

10 * S e c t i o n  1. A S  4 4 . 2 1 . 2 3 0 ( b )  is a m e n d e d  to read:

11 (b) T o  a c c o m p l i s h  its d u t i e s ,  t h e  c o m m i s s i o n  may

12 (1) r e v i e w ,  e v a l u a t e ,  a n d  c o m m e n t  u p o n  s t a t e  p r o g r a m s

13 c o n c e r n e d  w i t h  t h e  p r o b l e m s  a n d  t he n e e d s  of o l d e r  A l a s k a n s ;

14 (2) c o l l e c t  f a c t s  a n d  s t a t i s t i c s ,  a nd m a k e  s t u d i e s  of

15 c o n d i t i o n s  a n d  p r o b l e m s  p e r t a i n i n g  to  the e m p l o y m e n t ,  h e a l t h ,  f i nan-

16 c i a l  s e c u r i t y ,  s o c i a l  w e l f a r e ,  a n d  o t h e r  c o n c e r n s  that b e a r  u p o n  the

17 w e l l - b e i n g  of o l d e r  A l a s k a n s ;

18 (3) p r o v i d e  i n f o r m a t i o n  a b o u t  p u b l i c  p r o g r a m s  t h a t  w o u l d  be

19 o f  i n t e r e s t  o r  b e n e f i t  to o l d e r  A l a s k a n s ;

20 (4) a p p o i n t  s p e c i a l  c o m m i t t e e s ,  w h i c h  m a y  i n c l u d e  p e r s o n s

21  w h o  a re n o t  m e m b e r s  of  t he c o m m i s s i o n ,  to c o m p l e t e  n e c e s s a r y  s t u d i e s ;

22 (5) p r o m o t e  c o m m u n i t y  e d u c a t i o n  e f f o r t s  r e g a r d i n g  the

23 p r o b l e m s  a n d  c o n c e r n s  of o l d e r  A l a s k a n s ;

24  (6) c o n t r a c t  f or n e c e s s a r y  s e r v i c e s ;

25 (7) c o n s u l t  a n d  c o o p e r a t e  w i t h  p e r s o n s ,  o r g a n i z a t i o n s ,  a n d

26 g r o u p s  i n t e r e s t e d  i n  o r  c o n c e r n e d  w i t h  p r o g r a m s  of a s s i s t a n c e  to o l d e r

27 A l a s k a n s ;

28 (8) a d v o c a t e  i m p r o v e d  p r o g r a m s  of b e n e f i t  t o  o l d e r

29 A l a s k a n s ; and
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1 (9) set s t a n d a r d s  for levels of s e r vices f o r  o l der A l a s k a n s

2 for p r o g r a m s  a d m i n i s t e r e d  by the c o m m i s s i o n ; a nd

3 (10) a d o p t  r e g u l a t i o n s  n e c e s s a r y  for the a d m i n i s t r a t i o n  of

4 A S  4 4 . 2 1 . 2 0 0  - 4 4 . 2 1 . 2 4 0  a nd to c o m p l y  w i t h  f e d e r a l  l a w .

5 * Sec. 2. AS  4 4 . 2 1  is a m e n d e d  by a d d i n g  n e w  s e c t i o n s  to read:

6 Sec. 4 4 . 2 1 . 2 3 1 .  O F F I C E  O F  T HE O L D E R  A L A S K A N S  OM B U D S M A N .  (a)

7 T he o f f i c e  of t he o l d e r  A l a s k a n s  o m b u d s m a n  is e s t a b l i s h e d  in the

8 c o m m ission.

9 (b) T he o m b u d s m a n  s h all be a p p o i n t e d  by the c o m m i s s i o n  for a

10 t e r m  of four y e a r s  a n d  m a y  be reappointed. A  m e m b e r  of the c o m m i s s i o n

11 w h o  ha s  a f i n a n c i a l  i n t e r e s t  in a n u r s i n g  h o m e  in  the state, or w ho

12 h a s  any o t h e r  c o n f l i c t  of interest, m a y  not p a r t i c i p a t e  in the ap-

13 p o i n t m e n t  of t he o m b u d s m a n .  The o m b u d s m a n  is a f u l l - t i m e  p o s i t i o n ,

14 w i t h  c o m p e n s a t i o n  a n d  c o n d i t i o n s  of e m p l o y m e n t  d e t e r m i n e d  by the

15 c o m m ission.

16 (c) T h e  o m b u d s m a n  m a y  not h a v e  a fi n a n c i a l  i n t e r e s t  in a n u r s i n g

17 h o m e  in the state. T h e  c o m m i s s i o n  shall adopt r e g u l a t i o n s  to  a s s u r e

18 t hat the o m b u d s m a n ,  a n d  e m p l o y e e s  a nd v o l u n t e e r s  of  the o f f ice, do no t

19 h a v e  a c o n f l i c t  of  i n t e r e s t  or an  a p p e a r a n c e  of a c o n f l i c t  of inter-

20 est.

21 Sec. 4 4 . 2 1 . 2 3 2 .  D U T I E S  A N D  P O W E R S  OF T H E  O M B U D S M A N .  (a) T h e

22 o m b u d s m a n  s h a l l  i n v e s t i g a t e  and r e s o l v e  a c o m p l a i n t  m a d e  by  or  o n

23 b e h a l f  of a n  o l d e r  A l a s k a n  w h o  r e s i d e s  in a n u r s i n g  h o m e  in  t he s t a t e

24 if the c o m p l a i n t  r e l a t e s  to a d m i n i s t r a t i v e  a c t i o n  tha t  m a y  a d v e r s e l y

25 a f f e c t  the h e a l t h ,  s a f ety, w e l f a r e ,  or rights of t h e  o l d e r  A l a s k a n ;

26 (b) T h e  o m b u d s m a n  m a y

27 (1) s u b p o e n a  w i t n e s s e s ,  compel t h e i r  a t t e n d a n c e ,  r e q u i r e

28 t he p r o d u c t i o n  of e v i d e n c e ,  a d m i n i s t e r  oaths, a n d  e x a m i n e  a ny p e r s o n

29 u n d e r  o a t h  in  c o n n e c t i o n  w i t h  a c o m p l a i n t  d e s c r i b e d  u n d e r  (a) of t h i s  ^

SB 442 -2- SB0442a



section; th e  p o w e r s  d e s c r i b e d  in  thi s  p a r a g r a p h  s h a l l  b e  e n f o r c e d  by  

the s u p e r i o r  court;

(2) p u r s u e  a d m i n i s t r a t i v e ,  legal, or o t h e r  a p p r o p r i a t e  

r e m e d i e s  o n  b e h a l f  o f  a n  o l d e r  A l a s k a n  w h o  r e s ides i n  a n u r s i n g  h o m e  

in the state.

Sec. 4 4 . 2 1 . 2 3 3 .  T R A I N I N G  A N D  C E R T I F I C A T I O N  O F  O M B U D S M A N ' S  STAFF,

(a) T h e  o m b u d s m a n  s h a l l  p r o v i d e  f or t h e  t r a i n i n g  a n d  c e r t i f i c a t i o n  of 

o f f i c e  staff, i n c l u d i n g  v o l u n t e e r s  a n d  o t h e r  r e p r e s e n t a t i v e s  o f  the 

office. T r a i n i n g  m u s t  i n c l u d e  i n s t r u c t i o n  in  f e d e r a l ,  s t a t e ,  a n d  

local laws and p o l i c i e s  r e l a t i n g  to n u r s i n g  h o mes i n  t he stat e ,  a n d  in 

i n v e s t i g a t i v e  t e c h n i q u e s .  T h e  o m b u d s m a n  m a y  r e q u i r e  o t h e r  a p p r o p r i a t e  

training.

(b) A n  e m p l o y e e ,  v o l u n t e e r ,  o r  o t h e r  r e p r e s e n t a t i v e  o f  the 

o f f i c e  m a y  not i n v e s t i g a t e  a c o m p l a i n t  u n d e r  AS 4 4 . 2 1 . 2 3 2 ( a )  u n l e s s  

c e r t i f i e d  as h a v i n g  c o m p l e t e d  t r a i n i n g  u n d e r  this s e c t i o n  a n d  a p p r o v e d  

b y  the o m b u d s m a n  as q u a l i f i e d  to i n v e s t i g a t e  the c o m p l a i n t .

Sec. 4 4 . 2 1 . 2 3 4 .  O M B U D S M A N ' S  A C C E S S  T O  N U R S I N G  H O M E S  A N D  P A T I E N T  

R E C ORDS. (a) A  p e r s o n  m a y  n ot d e n y  a c c e s s  to a n u r s i n g  h o m e  o r  to an  

o l d e r  A l a s k a n  by t he o m b u d s m a n  o r  a n  e m p l o y e e ,  v o l u n t e e r ,  o r  o t h e r  

r e p r e s e n t a t i v e  of th e  office.

(b) N o t w i t h s t a n d i n g  t he p r o v i s i o n s  of A S  4 4 . 2 1 . 2 3 2 ( b ) ( 1 ) ,  the 

o m b u d s m a n  m a y  o b t a i n  m e d i c a l  o r  oth<?r r e c o r d s  of a n  o l d e r  A l a s k a n  w h o  

r e s i d e s  i n  a n u r s i n g  h o m e  i n  t h e  s t a t e  o n l y  w i t h  t h e  c o n s e n t  o f  th e  

o l d e r  A l a s k a n  o r  th e  o l d e r  A l a s k a n ' s  l e g a l  g u a r d i a n  or, if t h e  o l d e r  

A l a s k a n  is u n a b l e  o r  i n c o m p e t e n t  to c o n s e n t  a nd d o e s  n ot h a v e  a l e gal 

g u a r d i a n ,  o nly w i t h  a court order.

Sec. 4 4 . 2 1 . 2 3 5 .  C O N F I D E N T I A L I T Y .  (a) R e c o r d s  o b t a i n e d  or  

m a i n t a i n e d  by  t h e  o m b u d s m a n  a r e  c o n f i d e n t i a l ,  a r e  n ot s u b j e c t  to 

i n s p e c t i o n  o r  c o p y i n g  u n d e r  A S  0 9 . 2 5 . 1 1 0  - 0 9 . 2 5 . 1 2 0  and, e x c e p t  as

SB0442a -3- SB 442



p r o v i d e d  i n  (b) o f  thi s  s e c t i o n ,  m a y  be  d i s c l o s e d  o n l y  at t h e  d i s­

c r e t i o n  of t h e  o m b u d s m a n .

(b) T h e  i d e n t i t y  of a c o m p l a i n a n t  o r  a n  o l d e r  A l a s k a n  w h o  r e­

s i d e s  in a n u r s i n g  h o m e  i n  the s t a t e  m a y  n o t  be d i s c l o s e d  w i t h o u t  t h e  

c o n s e n t  of  t h e  i d e n t i f i e d  p e r s o n  o r  t h e  p e r s o n ' s  l e gal g u a r d i a n ,  

u n l e s s  r e q u i r e d  b y  c o urt order.

Sec. 4 4 . 2 1 . 2 3 6 .  I M M U N I T Y  F R O M  L I A B I L I T Y .  (a) A  p e r s o n  w h o ,  i n  

g o o d  f a ith, m a k e s  a c o m p l a i n t  d e s c r i b e d  i n  A S  4 4 . 2 1 . 2 3 2 ( a )  is i m m u n e  

f r o m  c i v i l  o r  c r i m i n a l  l i a b i l i t y  t h a t  m i g h t  o t h e r w i s e  e x ist f o r  m a k i n g  

t h e  c o m p l a i n t .

(b) T h e  o m b u d s m a n ,  o r  a n  e m p l o y e e ,  v o l u n t e e r ,  o r  o t h e r  r e p r e s e n­

t a t i v e  of t h e  o f f i c e ,  is i m m u n e  f r o m  c i v i l  o r  c r i m i n a l  l i a b i l i t y  f o r  

t h e  g o o d  f a i t h  p e r f o r m a n c e  of o f f i c i a l  d u t i e s .

Sec. 4 4 . 2 1 . 2 3 7 .  I N T E R F E R E N C E  W I T H  O M B U D S M A N  A N D  R E T A L I A T I O N  

P R O H I B I T E D .  (a) It is u n l a w f u l  to  i n t e n t i o n a l l y  i n t e r f e r e  w i t h  t h e  

o m b u d s m a n ,  o r  a n  e m p l o y e e ,  v o l u n t e e r ,  o r  r e p r e s e n t a t i v e  of t h e  o f f i c e ,  

i n  t h e  p e r f o r m a n c e  of o f f i c i a l  d u t i e s .

(b) A n  e m p l o y e r  o r  s u p e r v i s o r  o f  a p e r s o n  w h o ,  in  g o o d  f a ith, 

m a k e s  a c o m p l a i n t  d e s c r i b e d  i n  A S  4 4 . 2 1 . 2 3 2 ( a )  m a y  not d i s c h a r g e ,  

d e m o t e ,  t r a n s f e r ,  r e d u c e  the p a y  o r  b e n e f i t s  o r  w o r k  p r i v i l e g e s  of, 

p r e p a r e  a n e g a t i v e  w o r k  p e r f o r m a n c e  e v a l u a t i o n  of, or  t a k e  o t h e r  

d e t r i m e n t a l  a c t i o n  a g a i n s t  t h e  p e r s o n  b e c a u s e  of  t h e  c o m p l a i n t .  T h e  

p e r s o n  m a k i n g  t h e  c o m p l a i n t  m a y  b r i n g  a  c i v i l  a c t i o n  f o r  c o m p e n s a t o r y  

a n d  p u n i t i v e  d a m a g e s  a g a i n s t  a n  e m p l o y e r  o r  s u p e r v i s o r  w h o  v i o l a t e s  

t h i s  s u b s e c t i o n .  I n  t he c i v i l  a c t i o n  t h e r e  is a r e b u t t a b l e  p r e s u m p­

t i o n  t h a t  t h e  d e t r i m e n t a l  a c t i o n  by  t h e  e m p l o y e r  or  s u p e r v i s o r  w a s  

r e t a l i a t o r y  if  it w a s  t a k e n  w i t h i n  9 0  d a y s  a f t e r  t he c o m p l a i n t  w a s  

m a d e .

(c) A  p e r s o n  w h o  v i o l a t e s  t h i s  s e c t i o n  is g u i l t y  of a  c l a s s  B 
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1 m i s d e m e a n o r .

2 Sec. 4 4 . 2 1 . 2 3 8 .  L E G A L  C O U N S E L  F O R  O M B U DSMAN. The A t t o r n e y

3 G e n e r a l  s h a l l  p r o v i d e  l e g a l  a d v i c e  a nd r e p r e s e n t a t i o n  in c o n n e c t i o n

4 w i t h  a ny m a t t e r  r e l a t i n g  to t he p o w e r s ,  d u t ies, an d  o p e r a t i o n  of the

5 o f f ice, a n d  in  a ny l e g a l  a c t i o n  b r o u g h t  a g a i n s t  the o m b u d s m a n  or an

6 e m p l o y e e ,  v o l u n t e e r ,  o r  o t h e r  r e p r e s e n t a t i v e  of the office. If the

7 A t t o r n e y  G e n e r a l  c a n n o t  p r o v i d e  legal a d v i c e  or r e p r e s e n t a t i o n  b e c a u s e

8 of a c o n f l i c t  of  i n t e r e s t ,  t he o m b u d s m a n  m a y  e m p l o y  p r i v a t e  legal

9 counsel.

10 * Sec. 3. A S  4 4 . 2 1 . 2 4 0  is a m e n d e d  to read:

11 Sec. 4 4 . 2 1 . 2 4 0 .  D E F I N I T I O N S .  I n  A S  4 4 . 2 1 . 2 0 0  - 44. 2 1 . 2 4 0 ,

12 (1) " c o m m i s s i o n "  m e a n s  the O l d e r  A l a s k a n s  C o m m i s s i o n ^

13 (2) " n u r s i n R  h o m e "  has the m e a n i n g  R i v e n  in  AS  0 8 . 7 0.180;

14 (3) " o f f i c e "  m e a n s  the o f f i c e  of the o l d e r  A l a s k a n s  ombuds-

15 man;

16 (4) " o l d e r  A l a s k a n "  m e a n s  a r e s ident w h o  is 60 y e a r s  of age

17 or  older;

18 (5) " o m b u d s m a n "  m e a n s  the o l d e r  A l a s k a n s  o m b u d s m a n  appoi n t -

19 e d  u n d e r  A S  4 4 . 2 1 . 2 3 1 .

20 * Sec. 4. A S  4 7 . 2 4 . 0 1 0  is a m e n d e d  by a d d i n g  a n e w  s u b s e c t i o n  to read:

21 (h) A n  e m p l o y e r  o r  s u p e r v i s o r  of a p e r s o n  w h o ,  in g o o d  faith,

22 m a k e s  a r e p o r t  of h a r m  u n d e r  this s e c t i o n  m a y  not d i s c h a r g e ,  d e m ote,

23 t r a n s f e r ,  r e d u c e  p a y  o r  b e n e f i t s  o r  w o r k  p r i v i l e g e s  of, p r e p a r e  a

24 n e g a t i v e  w o r k  p e r f o r m a n c e  e v a l u a t i o n  of, or t a k e  o t h e r  d e t r i m e n t a l

25 a c t i o n  a g a i n s t  t h e  p e r s o n  b e c a u s e  of  t h e  report. T h e  p e r s o n  m a k i n g

26 the r e p o r t  m a y  b r i n g  a c i v i l  a c t i o n  for c o m p e n s a t o r y  a nd p u n i t i v e

27 d a m a g e s  a g a i n s t  a n  e m p l o y e r  or s u p e r v i s o r  wh o  v i o l a t e s  this s u b s e c -

28 tion. I n  t h e  c i v i l  a c t i o n  t h ere is a r e b u t t a b l e  p r e s u m p t i o n  that the

29 d e t r i m e n t a l  a c t i o n  by  th e  e m p l o y e r  o r  s u p e r v i s o r  w a s  r e t a l i a t o r y  if it
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