
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

Offered: 5/5/88
Referred: R ulea

5-1863Z

IN T H E  SENATE B Y  TH E FINANCE COfMITTEE

CS F OR  SPONSOR S U B S T I T U T E  FOR SENATE B I L L  NO. 408 (Finance) aai 

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A  

FIF TE EN TH L E G I S LAT UR E - SEC O N D  SESSI ON  

A BILL

F o r  en  Act entitled: "An Act re la t i n g  to the d i v i s i o n  of banking, secu­

rities, a n d  corporations; e s t a bl ish in g the real p r o p­

erty liquida ti ng p r o g r a m  w i t h i n  the division; a u­

th o r i z i n g  certain p u b l i c  corporations to participate 

in the program; and p r o v i d i n g  for an effective date." 

B E  IT ENACTED BY THE L E G I S L A T U R E  OF THE S TA TE  OF ALASKA:

*  Section 1. LEGISLATIVE FI NDINGS AND INTENT. (a) The legislature 

finds that

(1) there have b e e n  in the state several failures of state and 

federally ch artered financial institutions and one b a n k  consolidation by 

th e Federal Deposit Insurance Corporation u n d e r  12 U.S.C. 1823(c);

(2) these financial institutions as well as other businesses and 

s t a t e  and federal agencies curr en tly  hold large port fo lio s of distressed 

real estate loans and real property;

(3) these b u s i n e s s e s  and government a ge ncies need to be per mit­

ted  to cooperate in a d m i n i a t e r i n g  these loans and prop ar tie s to avoid fur­

th e r  adverse effects on the state's real est at e m a r k e t s  and to stabilise 

t h e  state's banking system; and

(4) the m a i n t e n a n c e  of stable a nd o r de rl y markets for the p u r­

cha s e  and sale of commercial an d residential real es ta te  in the state is 

essential to the economy of the state and the w e l f a r e  of its citizens, as 

is the s ta bility of the s t a t e ' s  banking system.

(b) T h e  legislature intends to ensure the sta bi lit y of the state's 

ba n k i n g  s y s t e m  and real e s t a t e  markets a n d  preve nt  a precipitous decline i n

O r i g i n a l  sponsors: Kelly and Sturgulewski
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1 real estate prices by d isplacing competition w i t h  government r eg ula ti on  in

2 matte rs  releting to the administration, management, and d is p o s i t i o n  of real

3 proper ty  in the state and loans secur ed  by the property held by financial

4 institutions, other businesses, and s tate and federal agencies. By au-

5 tho riz in g the creation of real p rop e r t y  liquidating organizations and

6 m a n d a t i n g  active state supervision of these organizations, the legislature

7 intends that each  real p ro perty liquidating organization and all persons

8 and entities who subscribe or grant assets to, contribute funds or  services

9 to, o bt a i n  a beneficial interest in, or  participate in the m a na ge me nt of

0 the org an iz at ion  will be fully immunized against potential liability under

1 federal antitrust laws and state antitrust, competition, and t ra de prac-

2 tices laws arising from the operation of the organization or the activities

3 of any person or entity performed in connection with the organization.

14 * Sec. 2. AS 06 is amended by a d d i n g  a n e w  chapter to read:

15 CHAPTER 50. REAL PRO P E R T Y  LIQUIDATING PROGRAM.

16 Sec. 06.50.010. R ES PONSIBILITY OF DIRECTOR. (a) The  real

17 property liquidating program is es ta blished in the di vision of bank-

18 ing, securities, and corporations. The director of the d i v i s i o n  shall

19 administer this chapter.

20 (b) By February 1 of ea c h  year the director shall submit a

21 report to the legislature sussaarizing activities of the d i v i s i o n  under

22 this chapter duri ng the previous year.

23 Sec. 06.50.020. FORMATION, (a) Three or mor e gr an t o r s  ma y

24 create a real p ro p e r t y  l iquidating o rga nization by filing the orga-

25 nizational docuaents w ith the director. The di rector and t h e  governor

26 shall review the documents and a a y  approve thee if they co mp l y  w i t h

27. (c) of this section and are consistent w i t h  the purposes of this

28 chapter. Conveyance of assets to or di s p o s i t i o n  of a ss e t s  by a n

29 or ga nisation is not effective u n ti l the organizational d o c u m e n t s  hav e
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be a n  re vi e w e d  end a p p r o v e d  by the d i r e c t o r  and the governor.

(b) At the tiae o r g a n i z a t i o n a l  d oc uaents ar e filed w i t h  the 

d i r e c t o r  u n d e r  (a) of thia section, a copy shall b e  a a d e  a va i l a b l e  by 

the gr antors to tha l eg is lat iv e auditor. The legisl at iv e a u d i t o r  

shall r e v i e w  the do c u a e n t s  and report tc the L e g i s l a t i v e  Bud g e t  and 

Audit Coaaittee. The com ai tte e m a y  r e c o ma en d a p p r o v a l  or d i s a p pr ova l 

of the d ocuaents to the governor.

(c) The or ga ni z a t i o n a l  d o c u m e n t s  m a y  not p r o v i d e  for t r a n s f e r  by 

a g r a n t o r  to an o r g a n i z a t i o n  of assets o t he r th a n  real propert y i n  the

state, loans secured by real p r o p e r t y  in the state, an d cash. Tha

org anizational do cu me nts  must

(1) state the purpo se  of the organi za tio n;

(2) identify all g ra nt or s w ho have s u b s c r i b e d  to the orga-

n i z a t i o n  and all pe r s o n s  who  w i l l  p o ss ess  an int er es t in the o r g a­

niza t i o n  u p o n  its formation;

(3) d es cribe the m a n n e r  in w h i c h  the o r g a n i s a t i o n  w i l l  be

m a n a g e d ;

(4) p r e s c r i b e  the m e t h o d  u n d e r  w h i c h  d i s t r i b u t i o n s  to the 

grantors and other b e n e f i c i a r i e s  w i l l  be made;

(5) provi de  f or the co nv e y a n c e  to the o r g a n i z a t i o n  of  all 

or part of the grantors' po rt f o l i o s  of c om mer ci al  a n d  res i d e n t i a l  real 

pr operty in the state a n d  real es ta t e  loans s e c u r e d  b y  real p r o p e r t y  

in the state;

(6) prov id e for the t r a n s f e r  to the o r g a n i s a t i o n  of  c a s h  in 

sufficient amounts to e na b l e  the o r g a n i s a t i o n  to operate;

(7) ensure that each grantor contributes a reasonable 

aawunt of cash to be used for operating expenses of the organisation;

(8) ensure that all assets transferred to the organisation 

are appraised at fair surket value at the tisw of the transfer;
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(9) p r o v i d e  for tha o r d a r l y  d i s p o s i t i o n  o f  tha raal p r o p­

arty and  r aal e s t a t a  loans of tha o r g a n i z a t i o n  at p ri c a s  to bo de-

ta rm in ed  by th a o r g a n i z a t i o n  u n d a r  r a g u l a t i o n a  a d o p t e d  by tha d i r a c­

tor;

(10) p r o v i d e  fo r e x p e n d i t u r e s  to m a n a g e  o r g a n i z a t i o n  assets, 

i n c lud in g e x p e n d i t u r e s  to p r e s e r v e  or e n h a n c e  tha v a l u e  o f  tha o r g a­

nizat i o n ' s  p r o p e r t i e s ;

(11) e s t a b l i s h  terms for the d i s s o l u t i o n  of an org a n i z a t i o n ;

and

(12) p r o v i d e  for the e s t a b l i s h m e n t  of o t h e r  t er ms  and c o n­

ditions r e l a t i n g  to the sal e or o t h e r  d i s p o s i t i o n  of a ss e t s  that tha 

grantors c o n s i d e r  n e c e s s a r y  or a p p r o p r i a t e  to ens u r e  that tha o r g a­

ni z a t i o n  w i l l  b a  o p a r a t a d  in a m a n n e r  that w i l l  p r o v i d e  for  o r d a r l y  

d i s p o s i t i o n  of the o r g a n i z a t i o n ' s  assets a n d  p r o m o t e  sta bl e raal 

estate m a r k e t s  and  a s ta b l e  b a n k i n g  sy s t e m  i n  the state.

Sec. 0 6 . 5 0 . 0 3 0 .  A U D I T S  A N D  REPORTS. (a) I n  a d d i t i o n  to tha 

record k e e p i n g  r e q u i r e m e n t s  s p e c i f i e d  in r e g u l a t i o n s  a d o p t a d  by tha 

d i r e c t o r  or in the o r g a n i z a t i o n a l  docu me nt s, the o r g a n i z a t i o n  s hall 

re t a i n  a c e r t i f i e d  p u b l i c  a c c o u n t a n t  to a n n u a l l y  p r e p a r e  a n d  submit to 

the d i r e c t o r  o n  or  b e f o r e  A p r i l  1 an  a u d i t e d  b a l a n c e  sheet, income 

statement, s t a t e m e n t  of p r i n c i p a l ,  st a t e m e n t  of c ha ng es i n  financial 

position, s c h e d u l e  of al l d i s p o s i t i o n s  of r ea l  p r o pe rty , real  e s t a t e  

loans, an d o t h e r  ass et s m a d e  by  t he o r g a n i z a t i o n  d u r i n g  th a p r e v i o u s  

ca le n d a r  y ear, a n d  letters

(1) c e r t i f y i n g  that a ll d i s p o s i t i o n s  of real p r o p e r t y ,  real 

estate loans, a n d  o t h e r  assets, a n d  all d i s t r i b u t i o n s  d u r i n g  the y e a r  

we r e  m a d e  i n  a c c o r d a n c e  w i t h  the p r o v i s i o n s  of  the o r g a n i z a t i o n a l  

docu me nts  a n d  thi s  ch aptar, o r  i d e n t i f y i n g  a n y  v a r i a n c e ;  a n d

(2) w i t h  r e s p e c t  to the in te r n a l  f i n a n c i a l  c o n t r o l s  a n d

CSg S S l  4 0 8 (Pin) a a  -4- 8 B 0 4 0 8 d



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

pr a c t i c a l  of the organization, providing r ec om me ndations the a c c o u n­

tant considers appropriate.

(b) The organization shall prepare and file w i t h  the director 

a n d  the legislative auditor, o n  a quarterly basis, a report containing 

th e following:

(1) a schedule of all real property, real estate loans, and 

o t h e r  assets held by the organization;

(2) the sale price and all other s ig ni ficant terms of sale 

for real property sold by the organization and amount of proceeds 

r ec eived by the o rg an ization from real estate loans and other assets 

since the date of the previous report; and

(3) a proposed ope rat in g p lan for the next quarterly period 

that conforms wi t h  regulations adopted under this chapter.

Sec. 06.50.040. R EV I E W  A N D  APPROVAL, (a) The director shall 

r ev i e w  ea c h  report filed u n d e r  AS 06.50.030(b) an d approve or d i s a p­

pro v e  the proposed op erating plan  w i t h i n  20 days after filing. In 

revi ew ing  each report and ope ra ti ng plan, the d i r e c t o r  shall consider 

current market conditions. The dir ector aay a p p r o v e  an o pe rating plan 

if the director finds that the report and p l a n

(1) comply w i t h  the purposes of this chapter;

(2) ensure all provi si on s of trust agreements and a g r e e­

ments b e t wee n state entities and organizations are adhered to;

(3) provide p ol ici es  that meet the requireaents of law and 

regulations, establish s ou nd fiscal practices, and ensure pr ope r 

a a n a g e a e n t ;

(4) ensure state investaents will no t b e  adversely affected

b y  po o r  aanageaent or policies, including p a y ae nt of excess c o a p e n­

sation or benefits to o ff icers and esqployees o f  the organization; and

(5) ensure that the org an ization w i l l  ha v a  the aaount of

SB 0 4 0 8 d -5- C8SSSB 4 0 8 (Fin) aa
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cash nec es sa ry  for o p a r at in g axpanaaa d ur i n g  tha quartar.

(b) If a  pr opoaad o p a r a t i n g  plan ia ap pro va d by the diractor, it

ahall ba aubaitted for a pp roval or diaapproval by the governor. The
i

legialative audi to r shall revi ew the operating p l a n  and report to the 

Legialative Budget and A ud it  Coaaittee. Tha coaaittee aay racoaaend 

approval o r  diaapproval of the plan to the governor.

(c) W i t h i n  five days af te r the d ir ector notifies an or ga nisation 

of ita in tention to inspect business r e c o r d s , all business records 

aeintsi ne d by the or ga ni s a t i o n  shall be av ailable for rev ie w and 

e xaaination by the d i v i s i o n  of banking, securities, and corporations 

at the organisation's p r i nc ip al  place of business, dur in g regular 

business hours. The d i r e c t o r  shall exaaine the business records of an 

organisation o n  a regular b asi s at least twice e a c h  calendar y e a r  to 

deteraine w h e th er  they de ao natrate (

(1) proper e ndo rseaents of loans and agreeaents;

(2) p e rf ec ti on of interests in collateral;

(3) proper appr ai sa ls and other deterainationa of value;

(4) proper aa seaaaent of the financial position of g r a n­

tors, investors, or borrowers; and

(3) other aa t t e r s  the director considers necessary.

(d) If the g ove rn or  o r  director d isapproves a proposed operating 

plan or the director concludes, after an inspe ct io n of business r e­

cords, that the or ga ni s a t i o n  ia being adai ni at er ed aaterially contrary 

to statute, regulation, o r  a previously appro va d operating plan, the 

director ahall notify the o rga nisation and all grantors in  writing, 

specifying all deficiencies an d prescribing appropriate reaadiea. If 

the org an is ati on  fails to reaady deficiencies in  accordance w i t h  tha 

director's pre scriptions w i t h i n  60 daya after receipt of the notice, 

the d ir ec tor  nay coanence proceedinga under A S  06.01.030. A  revised

CSS8SB 408(fin) asi -6 -
C i
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opa ra tin g p la n  ia alao aubjact to a p p r o v a l  by tha d i r a c t o r  a n d  the

g ov e r n o r  and ahall ba aiade a v a i la bl a fo r rev ie w b y  the l e g i a l a t i v e  

auditor.

(a) Tha e xpe na ea  of tha d i v i a i o n  of banking, ae cur it ia a,  an d 

corporationa r eas on ab ly  i nc urr ed  in r e v i e w i n g  and  a p p r o v i n g  a p r o p o a a d  

opa ra ti ng p l a n  o r  i n a pe ct in g b ua in eaa  recorda u n d e r  thia a e c t i o n  a hall 

ba charged to and  pai d  by the o rg anization. R e c a l p t a  ahall b a  depos- 

ited into the g e n er al  fund and m a y  b a  a p p r o p r i a t e d  to the Dapartaiant 

of Commerce an d Economic D e v e l o p m e n t  for coata of a d m i n i 8 t e r i n g  thia 

chaptar.

Sec. 06.50.050. LE G I S L A T I V E  AUDI TS , (a) T h e  l eg i a l a t i v e  a u d i­

tor ahall audit each o r g a n i z a t i o n  at leaat once e a c h  year. T h e  l e g i a­

lative audit d i v i s i o n  has free a cc e s s  to all b o ok s a n d  p a p e r s  of an 

or ga nization that relate to its b u s i n e s s  and booka a n d  pa p e r s  kep t by 

a director, officer, or em pl oy ee r e l a t i n g  to or u p o n  w h i c h  a  r e c o r d  of 

its business is kept, and m a y  s u m m o n  w i t ne ss es  a n d  a d m i n i s t e r  o at hs or 

affirmations in the exa m i n a t i o n  of the directors, of ficers, o r  e m p l o y­

ees of the o r g a n i z a t i o n  o r  any p e r s o n  in r e l a t i o n  to its affaira,

transactions, an d conditions, a nd m a y  require and  co mp el th e p r o d u c­

tio n  of records, books, papers, c ontracts, or o t h e r  d o c u m e n t s  by  court 

o rd er  if not vol u n t a r i l y  produced.

(b) T he  legialative a u dit or  an d the a u d i to r' s e m p l o y e e s  m a y  not 

disclose in f o r m a t i o n  a c q u i r e d  by t h e m  in the co u r s e  of an a u d i t  of  a n  

orga ni zat io n conce rn in g the p a r t i c u l a r s  of the b u s i n e s s  o r  a f f a i r s  of 

a peraon u n l e s s  the i n f o ns at ion  is re qui re d to b e  d i s c l o s e d  by  l a w  or 

u n d e r  a court order. However, the legislative a u d i t o r  a h a l l  p r e p a r e  a 

report suaaaarizing findings of a n  audit c o n d u c t e d  u n d e r  th i s  s e c t i o n  

for  the pres id en t of the senate, the  speak er  of t h e  h o u s e  o f  r e p r e s e n­

tatives, a n d  the Leg is la ti ve B u d g e t  an d A u d i t  C om mit te e.  U p o n
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approval o f  the L e g i s l a t i v e  Bud ge t a n d  A u d i t  Coeeeittea, a  report p r e­

pared u n d e r  this a e c t i o n  a hal l be a a d e  public.

Sec. 06.50.060. EXEMPT IO N,  (a) If the d i r e c t o r  d e t e r m i n e s  that 

tha e x e m p t i o n  is n e c e s s a r y  to carry out the p u r p o s e s  of th i s  chapter, 

the D e p a r t a e n t  of C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t  m a y  b y  r eg ul a t i o n  

exempt t r a n s a c t i o n s  u n d e r  thi s c h a p t e r  by o r g a n i z a t i o n s  f r o m  any fee, 

au th or iz ati on , pera it , filing, or r e g i s t r a t i o n  r e q u i r e m e n t  of or 

a d m i n i s t e r e d  by the de p a r t m e n t .

(b) E a c h  o r g a n i z a t i o n  is exempt fr o m  A S  4 5 . 5 0 . 5 6 2  - 45.50.596.

A c t i v i t i e s  in c o n n e c t i o n  w i t h  an o r g a n i z a t i o n  of a p e r s o n  or ent it y 

that subscr ib es,  c o n t r i b u t e s  real pr o p e r t y ,  real e s t a t e  loans, o r  c ash 

to, o b t a i n s  a b e n e f i c i a l  i nte re st  in, o r  p a r t i c i p a t e s  i n  the m a n a g e­

ment of the o r g a n i z a t i o n  a re  exempt f r o m  A S  4 5 . 5 0 . 5 6 2  - 45.50.596.

Sec. 06.50.100. D E F I N I T I O N S .  I n  this c h a p t e r

(1) " d i r e c t o r "  m e a n s  the d i r e c t o r  of the d i v i s i o n  of b a n k­

ing, se cu rities, and  cor p o r a t i o n s ;

(2) " g r a n t o r "  m e a n s  a f e d e r a l l y  or  state c h a r t e r e d  f i n a n­

cial Ins ti tution, feder al  o r  state agen cy , m u n i c i p a l i t y ,  licensed 

insurer, o r  f i n a n c i n g  c o m p a n y  that c o n v e y s  real p r o p e r t y  in  the state, 

loans s e c u r e d  by real p r o p e r t y  in the state, a n d  c a s h  to, and t h er eby  

obtains a b e n e f i c i a l  i nt er e s t  in a n d  the ri gh t to p a r t i c i p a t e  in the 

m a n a g e m e n t  of, a real p r o p e r t y  l i q u i d a t i n g  o r g a n i z a t i o n ;

(3) "real p r o p e r t y  l i q u i d a t i n g  o r g a n i z a t i o n "  or  " o r g a n i z a­

tion" m e a n s  a c or po r a t i o n ,  trust, fund, p a r t n e r s h i p ,  J o i n t  venture, or 

o t h e r  e n t i t y  created, f o l l o w i n g  the e n a c t m e n t  of t h i s  chapter, to 

acquire, ma int ai n,  m a n a g e ,  mark et , a d m i n i s t e r  a n d  sell, liquidate, or 

o t h e r w i s e  d i s p o s e  of re a l  p r o p e r t y  in  t h e  s t a t e  o r  l o a n s  s e c u r e d  by  

real p r o p e r t y  in the a t a t e  an d to d i s t r i b u t e  the p r o c e e d s  to ' its 

b e n e fi ci ar ie s, in a c c o r d a n c e  w i t h  o r g a n i z a t i o n a l  d o c u m e n t s .

C 8 S B S B  4 0 8 (Fin) a m  -8- S B 0408d
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* Sec. 3. A S  1 8. 56.090 is aaended b y  adding a new pa r a g r a p h  to read:

(29) co nv ey  real property in the state, loans secured by

reel pr operty in the stete, and ca s h  in a n  aaount not to exceed 

$15,000,000 to, a c q u i r e  a beneficial interest in, and participate in 

the aa nageaent of, a real property l iquidating o r gan is at io n e s t a b­

lished u n d e r  AS 0 6 . 5 0  if

(A) state corporations and agencies are granted p r i­

ority to the assets of the o r g a n i z a t i o n  over other grantors; and

(B) the corporation will reali ze  a cuaulative annual 

rate of ret u r n  of at least five perc en t in its total investaent 

in the organization.

*  Sec. 4. AS 44.33 is amended by adding a n e w  section to read:

Sec. 44.33.027. DIVISION O F  BANKING, SECURITIES, A N D  C O R P O R A­

TIONS. The d i v i s i o n  of banking, securities, and corporations is

established in the department. The d i r e c t o r  of the d ivi si on  of b a n k­

ing, securities, an d corporations shall be app oi nt ed  by the go vernor 

and serve a f o u r- ye ar term or until a s u c c e s s o r  is appointed. The 

director serves at the pleasure of the governor. The director

(1) must  be a United States citizen;

(2) must, within 15 years b e f o r e  appointment to office, 

have had a m i n i m u m  of five years m an ag em en t e xperience w i t h  a f i n a n­

cial in st itu ti on  or as an employee of a state or federal agency that 

supervises f inancial institutions;

(3) m a y  not, within five y ears before appointment to o f­

fice, h ave served as an officer or d i r e c t o r  of a financial institution 

that was subject to a disciplinary o rder issued by the di vision of 

banking, securities, and corporations, o r  a federal agency or agency 

of another state that supervises financial institutions, dur ing  the 

five-year period.
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* Sec. 5. AS 44.88.080 is amend ed  by adding a new  p ar agraph to raad:

(25) to convey real property in the state or loans secured 

by raal pro pe rt y in the state to, acquire a beneficial interest in, 

and pa rt ici pa te  in the m anagement of, a real property liquidating 

organisation established u n d e r  AS  06.50 if

(A) state corporations an d agencies are g r a nte d p r i­

ority to the assets of the organization over other grantors; and

(B) the corporation will realize a cumulative annual 

rate of re tu rn of at least five percent in its total investment 

in the organization.

* Sec. 6. AS 06.50.010, 06.50.020, 06.50.030, 06.50.040, 06.50.050,

06.50.060, 06.50.100; AS 18.56.090(29); and A S  44.88.080(25) are repealed.

* Sec. 7. Sections 1 - 5 of this Act take effect June 1, 1988.

* Sec. 8. Sect ion  6 of this Act takes effect June 1, 1993.
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