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1 IN T H E  SENATE BY  THE F I N A N C E  C0M4 IT TE E

2 CS FOR S P ON SO R SUBSTITUTE FO R SENATE B I L L  NO. 408 (Finance)

3 IN T H E  L EGISLATURE O F  THE S T A T E  OF  A L A S K A

4 FIF T E E N T H  L E G I S L A T U R E  - S E C O N D  SESSI ON

5 A  BI L L

6 F o r  an  Act entitled: " An Act re lat in g to tha d i v i s i o n  of banking, secu-

7 ritias, and corporations; e s t a b l i s h i n g  the ra a l  prop-

8 erty l iqu idating p r og ra a w i t h i n  tha div is io n; au-

9 thorixing c e rt ai n publ ic  c or por a t i o n s  to p a r t i c i p a t e

10 in the prograa; and p r o v i d i n g  for a n  a f f e c t i v e  d a ta .”

11 BE IT ENACTED BY TH E LEG IS LA TUR E OF  T H E  STATE OF ALASKA:

12 * Saction 1. L E G I S L AT IV E F IN DINGS AN D INTENT. (a) The l egislature

13 finds that

14 (1) there have b e e n  in tha state several f ail ur es  of s t a t e  and

15 federally chartered financial institutions and  one b a n k  c o n s o l i d a t i o n  by

18 the Federal Deposit Insurance C o r p o r at io n u n d e r  12 U.S.C. 1823(c);

17 (2) these financial institutions as wel l as o t h e r  b us in e s s e s  an d

18 state and federal agencies cu rrently hold large p o r t f o l i o s  of d i s t r e s s e d

19 raal estate loans and real property;

20 (3) these businesses and g o v a m s e n t  agencies n e e d  to b e  p e r m i t -

21 ted  to cooperate in a dn inistering these loans and p r o p e r t i e s  to a v o i d  fur-

22 the r adverse effects on the state's real esta te  M a r k e t s  a n d  to st abilise

23 the state's b a n k i n g  systen; and

24 (4) the Ma in ten an ce  of stable a n d  order ly  m a r k e t s  fo r the pur-

25 c h ase  and sale of cosssercial and r es id ent ia l real e s t a t e  i n  the state is

26 essential to the econoay of the s ta te and t he  w e l f a r e  o f  its citixens, as

27 is the stability of the state's b a n k i n g  systen.

28 (b) The legislature intends to ensure the s t a b i l i t y  of t h e  state 's

29 banki ng systen a n d  raal estate n a r k e t s  an d preve nt  a p r e c i p i t o u s  d e cl in e in

W

Origi n a l  sponaora: R a l l y  and Sturgulewaki
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real e s t a t e  p r i c e s  by d i s p l a c i n g  c o m p e t i t i o n  w i t h  g o v e r n m e n t  r e g u l a t i o n  in 

m a t t e r s  r e l a t i n g  to the a d m in ist ra ti on , m an a g e m e n t ,  and d i s p o s i t i o n  of  real 

p r o p e r t y  in the s t ate  and  loans s e c u r e d  by  the p r o p e r t y  h e l d  b y  f i n an ci al  

i n s t i t ut io ns , o t h e r  bu si ne ss es,  and s t a t e  a n d  federal a g e n ci es.  B y  a u­

th o r i z i n g  the c r e a t i o n  of real p r o p e r t y  liqu id at in g o r g a n i z a t i o n s  and 

m a n d a t i n g  a c t i v e  state s u p e r v i s i o n  of t hes e org an iz ati on s,  th e l e g i s l a t u r e  

i n te nd s that e a c h  real p r o p e r t y  l i q u i d a t i n g  o r g a n i z a t i o n  a n d  all p e r s o n s  

a n d  e n t i t i e s  w h o  s u b s c r i b e  or grant a s s e t s  to, c on tr ib ut e funds or s er vices 

to, o b t a i n  a b e n e f i c i a l  interest in, or p a r t i c i p a t e  in the m a n a g e m e n t  of 

the o r g a n i z a t i o n  wi l l  be fully i m m u n i z e d  against p o t e n t i a l  l i a b i l i t y  under 

fe d e r a l  a n t i tru st  laws an d state an ti t r u s t ,  competition, a n d  t r a d e  p r a c­

tices laws a r i s i n g  from the o p e r a t i o n  of the o r g a n i z a t i o n  o r  the a c t i v i t i e s  

of an y p er s o n  o r  entity p e r f o r m e d  in c o n n e c t i o n  w i t h  the o r g a n i z a t i o n .

*  Sec. 2. A S  06 is a m e n d e d  by a d d i n g  a n e w  chap ter  to read:

C H A P T E R  50. REAL P R O P E R T Y  L I Q U I D A T I N G  PROGRAM.

Sac. 06.50.010. R E S P O N S I B I L I T Y  O F  DIRECTOR. (a) T h e  real 

p r o p e r t y  l i q u i d a t i n g  p r o g r a m  is e s t a b l i s h e d  in the d i v i s i o n  o f  b a n k­

ing, securities, a n d  corporations. The d i r e c t o r  of  th e d i v i s i o n  shall 

a d m i n i s t e r  this chapter.

(b) B y  F eb r u a r y  1 of e a c h  y e a r  the d i r e c t o r  s h a l l  s u b m i t  • 

report t o  th e legisla tu re  s u m m a r i z i n g  ac tiv i t i e s  of  t h e  d i v i s i o n  u nd ar  

this c h a p t e r  d u r i n g  the p r e v i o u s  year.

Sec. 06.50.020. FORMATION. (a) T h r e e  o r  m o r e  g r a n t o r s  ma y 

create a  real p r o p e r t y  l i q u i d a t i n g  o r g a n i z a t i o n  b y  f i l i n g  t h e  o r g a­

ni z a t i o n a l  d o c u m e n t s  w i t h  the dire ct or . T h e  d i r e c t o r  a n d  the g o v e r n o r  

shall r e v i e w  the d o c u m e n t s  a n d  m a y  a p p r o v e  t he m  if t h e y  cosq>ly w i t h

(c) of t his s e c t i o n  an d are c o n s i s t e n t  w i t h  the p u r p o s e s  o f  this

chapter. C o n v e y a n c e  of a ss e t s  to or  d i s p o s i t i o n  o f  a s s e t s  by  an

o r g a n i z a t i o n  is not e f f e c t i v e  u n t i l  tha o r g a n i s a t i o n a l  dociaaants h a v a  g / *
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1 b e e n  r e v i e w e d  e nd  a p p r o v e d  by the d ir ec t o r  a nd the governor.

2 (b) A t  the time  o r g a n i z a t i o n a l  d ocuaenta are filed w i t h  the

3 d i r e c t o r  u n d e r  (a) of this section, a copy s hall be mad e a v a i lab le  by

4 the g r a n t o r s  to the leg is la ti ve auditor. T he  legislative auditor

5 shall r e v i e w  the d o c u m e n t s  a n d  report to the Le gi sla ti ve  Budg et  and

6 A udit Coaaittee. The  c om m i t t e e  may reco mm en d approval or disapp ro va l

7 of the d o c um en ts  to the governor.

8 (c) The o r g a n i z a t i o n a l  d o c u me nts  ma y not provide for t ra nsfer by

9 a g r a n t o r  to an o r g a n i z a t i o n  of assets o ther t h a n  real pr op e r t y  in the

10 state, loans s e c ur ed by real pr op er ty  in the state, and cash. The

11 o rga ni z a t i o n a l  d o c u me nt s must

12 (1) s tat e the p u r p o s e  of the organization;

13 (2) ide n t i f y  all gr an to rs  wh o have subs cr ib ed to the orga-

14 n i z a t i o n  and all perso ns  w h o  wil l  possess an interest in the orga-

15 n i z a t i o n  u p o n  its formation;

16 (3) d e s c r i b e  the m a n n e r  in w h i c h  t he org an i z a t i o n  will be

17 managed;

18 (4) p r e s c r i b e  the m e t h o d  under w h i c h  distri bu ti ons  to the

19 gra ntors and o t h e r  b e n e f i c i a r i e s  will be made;

20 (5) p r o v i d e  for the conveyance to the organ iz at io n of all

21 o r  part of the grantors' po rt f o l i o s  of c o m m e r c i a l  and r esidential real

22 pro pe rt y in the s tate and  real estate loans s e cu re d by real p ro perty

23 in the state;

24 (6) provide for the transfer to the organisation of cash in

25 sufficient amounts to e n a b l e  the o r g a n i s a t i o n  to operate;

26 (7) ensure that each grantor contributes a reasonable

27 amount of cash to be used for operating expanses of tha organization;

28 (8) ensure that all assets transferred to the organization

29 are appraised at fair market value at the time of the transfer;

8B0408c -3- CS8S8B 408(Fin)



4

\

1 (9) provide for the orderly disposition of the reel prop-

2 erty en d reel estate loans of the organisation at prices to be de-

3 termin ed  by the o rga nization u nde r regulations adopted by the direc-

4 tor;

5 (10) provide for expenditures to manage organization assets,

6 including expenditures to preserve or enhsnce the value of the orga-

7 n ization's properties;

8 (11) es tablish terms for the dissolution of an organization;

9 and

10 (12) provide for the establishment of other terms and con-

11 ditions relating to the sale or o ther disposition of assets that the

12 grantors consider necessary or appropriate to ensure that the orga-

13 ni za t i o n  will be operated in a m a n n e r  that will provide for orderly

14 d is p o s i t i o n  of the organization's assets and promote stable real

15 estate markets and a stable banking system in the state.

16 Sec. 06.50.030. AUDITS A N D  REPORTS, (a) In addition to the

17 record keeping requirements specified in regulations adopted by the

18 di re cto r or in the organizational documents, the organization shall

19 retain a certified public accountant to annually prepare and submit to

20 the di re ct or on or before April 1 an audited balance sheet, income

21 statement, statement of principal, statement of changes in financial

22 position, schedule of all dispositions of real property, real estate

23 loans, and other assets made by the organization du ri ng  the previous

24 calendar year, and letters

25 (1) certifying that all dispositions of real property, real

26 estate loans, and other assets, and all distributions du ri ng the y e a r

27 were m a d e  in accordance w i t h  the provisions of the organizational

28 documents and this chapter, or identifying any variance; and

29 (2) w i t h  respect to the internal financial controls and

CSSSSB 4 0 8 (Pin) -4- SB0408c



1 p r a c tic al  of tha organisation, pr o v i d i n g  r e co mm en dat io ns  tha accoun-

2 tant considers appropriate.

3 (b) Tha o r g a ni sa ti on shall prepare and file w i t h  tha d i r e c t o r

4 an d tha legislative auditor, on  a quarterly basis, a raport co nt a i n i n g

3 the following:

6 (1) a schedule of all real property, real e s t a t e  loans, and

7 o t h a r  assets h al d  by the organization;

8 (2) the sale p rice and all other s ignificant t erm s of sala

9 for real p ro pe rt y sold by the org ani za ti on  and amou nt  of procee ds

10 received by the o r g a n i z a t i o n  from real estate loans a n d  o t h e r  assets

11 since the date of the pr ev iou s report; and

12 (3) a pr op os ed  o p e r a t i n g  plan for the next q u a r t e r l y  p er i o d

13 that conforms w i t h  regulations adopted u n d e r  this chapter.

14 Sec. 06.50.040. R E V I E W  A N D  APPROVAL, (a) T h e  d i r e c t o r  shall

15 re v i e w  each  report filed u n d e r  AS 06.50.030(b) and a p p rov e or  disap-

16 pr ov e the pro po se d o p e r a t i n g  p l a n  wit hin  20 days a f t e r  filing. In

17 rev iew in g e a c h  report and o p e r a t i n g  plan, the d i r e c t o r  shall co nsi de r

18 current mar ke t conditions. Th e director m a y  appr ov e a n  o p a r a t i n g  p l a n

19 if the di re c t o r  finds that tha report and p l a n

20 (1) comply w i t h  the purposes of this chapter;

21 (2) ensure all p r ov is io ns of trust ag ree m e n t s  a n d  agree-

22 ments b e tw ee n state entities an d organizations are a d h e r e d  to;

23 (3) provide po li ci es  that meet tha re qui r e m e n t s  of l aw  and

24 regulations, ast abl is h s ou nd  fiscal practices, a n d  e nsu r e  p r o p e r

25 management;

26 (4) ensure stata investments will not be adversely affected

27 by poor managesMnt or policies, including payment of excess compen-

28 sation or benefits to officers and employees of the organisation; and

29 (5) ensure that the organisation will have the aaount of
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c a s h  n e c e s s a r y  fo r o p e r a t i n g  e x p e n s e s  d u r i n g  the quarter.

(b) If a p r o p o s e d  o p e r a t i n g  p l a n  is a p p r o v e d  b y  the d irector, it 

s hal l b e  s u b m i t t e d  for a p p r o v a l  or  d i s a p p r o v a l  by the governor. Th e 

l e g i s l a t i v e  a u d i t o r  shall re v i e w  the o p a r a t i n g  p l a n  and  report to the 

L e g i s l a t i v e  B u d g e t  and A u d i t  Commi tt ee.  The c o m m i t t e e  m a y  reconeaend 

a p p r o v a l  or d i s a p p r o v a l  of the p l a n  to the governor.

(c) W i t h i n  five d a y s  a f t e r  the d i r a c t o r  n o t i f i e s  an  o r g a n i s a t i o n  

o f  its i n t e n t i o n  to inspect b u s i n e s s  records, all bu si n e s s  r e c o r d s  

m a i n t a i n e d  by the o r g a n i z a t i o n  shall be a v a i l a b l e  for r e v i e w  and 

e x a m i n a t i o n  by the d i v i s i o n  of ba nk in g,  securit ie s, a n d  c o r p o r a t i o n s  

at the  o r g a n i z a t i o n ' s  p r i n c i p a l  p l a c e  of b u s i n e s s ,  d u r i n g  r e g u l a r  

b u s i n e s s  hours. The d i r a c t o r  shall e x a mi ne  the b u s i n e s s  records of an 

o r g a n i z a t i o n  o n  a r e g u l a r  basis at least twice e a c h  c a l e n d a r  y e a r  to 

d e t e r m i n e  w h e t h e r  they d e m o n s t r a t e

(1) pro p e r  e n d o r s e m e n t s  of loans and  a g r e eme nt s;

(2) p e r f e c t i o n  of in t e r e s t s  in collat er al ;

(3) p r o p e r  a p p r a i s a l s  a n d  o t h e r  d e t e r m i n a t i o n s  of val ue;

(4) p r o p e r  a s s e s s m e n t  of the f i n a n c i a l  p o s i t i o n  of g r a n­

tors, investors, or b o rr owe rs ; and

(5) oth er  m a t t e r s  the d i r e c t o r  c o n s i d e r s  necessary.

(d) If the g o v e r n o r  or d i r e c t o r  d i s a p p r o v e s  a p r o p o s e d  o p e r a t i n g  

p l a n  o r  the d i r e c t o r  c o nc lu de s, a f t e r  an i n s p e c t i o n  of b u s i n e s s  r e­

cords, that the  o r g a n i z a t i o n  is b e i n g  a d m i n i s t e r e d  m a t e r i a l l y  c o n t r a r y  

to statute, re g u l a t i o n ,  o r  a p r e v i o u s l y  a p p r o v e d  o p e r a t i n g  plan, the 

d i r e c t o r  shall no ti fy  the o r g a n i z a t i o n  an d all g r a n t o r s  in w ri ti ng,  

s p e c i f y i n g  all d e f i c i e n c i e s  a n d  p r e s c r i b i n g  a p p r o p r i a t e  re medies. If 

the o r g a n i z a t i o n  fails to re m e d y  d e f i c i e n c i e s  in a c c o r d a n c e  w i t h  the 

d i r e c t o r ' s  p r e s c r i p t i o n s  w i t h i n  60 d a y s  a f t e r  r e c e i p t  of the notice , 

the  d i r e c t o r  m a y  c o m m e n c e  p r o c e e d i n g s  u n d e r  A S  0 6. 01 . 0 3 0 .  A  r e v i s e d
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o p e r a t i n g  p l a n  ia also subject to approval by the d i r e c t o r  and the 

go ve r n o r  a n d  shall be mad e av ailable for review by the legislative 

auditor.

(e) T h e  expenses of the d i v i s i o n  of banking, securities, and 

co rp or a t i o n s  reasonably inc ur r e d  in re viewing and ap p r o v i n g  a proposed 

o p e r a t i n g  p l a n  or inspecting business records u nder this section shall 

be char ge d to and paid by the organization. Receipts shall be d e p o s­

ited into the general fund and may be appropriated to the Department 

of Com me rc e an d Economic D evelopment for costs of a d mi ni ste ri ng  this 

chapter.

Sec. 06.50.050. L EG I S L A T I V E  AUDITS. (a) The legislative a u d i­

tor shall audit each o rg ani z a t i o n  at least once each  year. The l egis­

lative au dit  div is io n has free access to all books and papers of an 

o r g a n i z a t i o n  that relate to its business and books and pape rs  kept by 

a director, officer, or em pl oy ee  r el ating to or upo n w h i c h  a record of 

its b u s i n e s s  is kept, and m a y  summon witne ss es  and a d m i n i s t e r  oaths or 

a f f irm at io ns  in the ex a m i n a t i o n  of the directors, officers, or emp l o y­

ees of the organ iza ti on  or any per s o n  in relation to its affairs, 

transactions, and conditions, and may require and compel the p r o d u c­

tion of records, books, papers, contracts, or other d o c u m e n t s  by court 

order if not voluntarily produced.

(b) The legislative auditor and the auditor’s eaqployees msy not 

disclose information acquired by them in the course of an audit of an 

organization concerning the particulars of tha business or affairs of 

a person unless the information is required to be disclosed by law or 

under a court order. However, the legislative auditor shall prepare a 

report sumawrizing findings of an audit conducted under this section 

for the president Of the senate, the speaker of the house of represen­

tatives, and the Legislative Budget and Audit Committee. Up o n

SB0408c -7- C 8 8 8 8 B  4 0 8 (Tin)



1 ap pr ov al  of tha Legislative Budget and Audit Committee, a report pre-

2 p a r e d  under this section shall be aade  public.

3 Sec. 06.50.060. EXEMPTION, (a) If the director determines that

4 the exeaption is necessary to carry out the purposes of this chapter,

5 the Departaent of Coaaerce and  Economic Developaent aay by regulation

6 exempt transactions under this chapter by organizations froa  any fee,

7 authorisation, perait, filing, or registration requirement of or

8 administered by the department.

9 (b) Each o rg an ization is exempt from AS 45.50.562 - 45.50.596.

10 Activi ti es  in connection w i t h  an organization of a p e r s o n  or entity

11 that subscribes, contributes real property, real estate loans, or c ash

12 to, obtains a beneficial interest in, or participates i n  the manage-

13 m en t  of the org an ization are exempt from AS 45.50.562 - 45.50.596.

14 Sec. 06.50.100. DEFINITIONS. In this chapter

15 (1) "director" m ea ns  the director of the d i v i s i o n  of bank-

16 ing, aecurities, and corporations;

17 (2) "grantor" m e a n s  a federally or  state c hartered finan*

18 cial institution, federal o r  state agency, municipality, licensed

19 insurer, or financing coapany that conveys real pr operty in the state,

20 loans secured by real p ro pe rt y in the state, and cash to, and thereby

21 obtains a beneficial interest in and the right to partici pat e in the

22 a anageaent of, a real pr op ert y liquidating organization;

23 (3) "real p ro p e r t y  liquidating or ga nization" o r  "organiza-

24 tion" aeans a corporation, trust, fund, partnership, j o i n t  venture, or

25 o t h e r  entity created to acquire, suintain, aanage, market, admini ste r

26 and  sell, liquidate, or ot herwise dispose o f  real pr op e r t y  in the

27 atate or loans secured by real property in the state a n d  to distr ib ut e

28 the proceeds to its beneficiaries, in accordance w i t h  o rg anizational

29 its docuaMnts.
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* S e c . 3. A S  18.56.090 ia a a e nd ed by  add in g » n e w  p a r a g r a p h  to read:

(29) co nv ey real p r o p e r t y  in the atate, loana s e c ure d by

real pr op e r t y  in the atate, and c a s h  in a n  aaount not to ex ce e d  

$15 ,0 00 ,00 0 to, ac q u i r e  a b e n e f i c i a l  in te re st in, a n d  p a r t i c i p a t e  in 

the a an ag e a e n t  of, a real p r o p e r t y  l i q u i d a t i n g  o r g a n i z a t i o n  e s t a b­

lished u n d e r  AS 0 6 . 5 0  if

(A) atate cor po rat io ns  and  age ncies are g r a n t e d  p r i­

ori t y  to the assets of the o r g a n i z a t i o n  o v e r  o th er grantors; and

(B) the c o r p o r a t i o n  will r e a l i z e  a rate of r e t u r n  of

at least five percent in its total inves tm en t in the o r g a n i z a­

tion.

* Sec. 4. AS 44.33 is amend ed by ad d i n g  a n e w  se c t i o n  to read:

Sec. 44.33.027. DI VI S I O N  OF BANKING, SECURITIES, A N D  C O R P O R A­

TIONS. The d i v i s i o n  of banking, securi ti es , a nd c o r p o r a t i o n s  is

establ is he d in the department. T h e  d i r e c t o r  of the d i v i s i o n  of b a n k­

ing, securities, and corporations shall be a p p o i n t e d  by the g o v e r n o r  

and s erve a fou r- ye ar ter m or u n t i l  a s u c c e s s o r  is appointed. The 

di re ct or  serves at the pl easure o f  the g ov ernor. The d i r e c t o r

(1) must be a U n i t e d  States citizen;

(2) must, w i t h i n  15 y ears b e f o r e  appointment to office, 

have h a d  a m i n i m u m  of five years m a n a g e m e n t  e x pe rie nc e w i t h  a f i n a n­

cial i n s t itu ti on  or as an  e mp lo ye e of a state or federal a g e n c y  that 

supervises financial institutions;

(3) m a y  not, w i t h i n  five y e a r s  bef or e appoint me nt  to o f­

fice, hav e  ser ve d as an o f f i c e r  o r  d i r e c t o r  of a financial i n s t i t u t i o n  

that w a s  subject to a d i s c i p l i n a r y  o r d e r  iss u e d  b y  the d i v i s i o n  of 

banking, securities, and corporations, o r  a federal ag en cy  o r  agency 

of a n o t h e r  state that supervises f i n an cia l institutions, d u r i n g  the 

five-year period.
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1 * Sec. 5. A S  4 4 . 8 8 . 0 8 0  is a a c n d s d  b y  a d d i n g  a n e w  p a r a g r a p h  to read:

2 (25) to co n v e y  r e a l  p r o p e r t y  in the atate o r  loans s e c u r e d

3 by r e a l  p r o p e r t y  in  the s ta te  to, a c q u i r e  a b e n e f i c i a l  in ter es t in,

4 a n d  p a r t i c i p a t e  in the a a n a g e a e n t  of, a real p r o p e r t y  l i q u i d a t i n g

5 o r g a n i z a t i o n  e s t a b l i s h e d  u n d e r  A S  0 6 . 5 0  if

6 (A) s tate c o r p o r a t i o n s  and  a ge nci es  a re  g r a n t e d  prif

7 o r i t y  to the as set s of the o r g a n i z a t i o n  over o t h e r  gr a n t o r s ;  a nd

8 (B) the c o r p o r a t i o n  w ill realize a rate  of r e t u r n  of

9 at least five perc en t in its t otal inves tm en t in the or ganisa-

0 tion.

1 * Sec. 6. A S  0 6 .50 .0 10 , 0 6 . 5 0 . 0 2 0 ,  06.50.030, 0 6.50.040, 06.50. 05 0,

2 0 6 . 5 0 . 0 6 0 ,  0 6 .5 0.1 00 ; A S  1 8.5 6. 0 9 0 ( 2 9 ) ;  and A S  4 4 . 8 8 . 0 8 0 ( 2 5 )  are repealed.

3 *  Sec. 7. Se ct i o n s  1 - 5 of this A c t  take effect Jun e 1, 1988.

4 * Sec. 8. S e c t i o n  6 of this Act t a k e s  effect June 1, 1993.
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