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I n t r oduced: 4/19/88 5-1863X
R e f erred: L a b o r  and C o m m e r c e

a n d  Finance

IN T H E  S E N A T E  B Y  K E L L Y  A N D  ST UR GULEWSKI

S P O N S O R  S U B S T I T U T E  F O R  SENATE B I L L  NO. 408 

IN T H E  L E G I S L A T U R E  O F  T H E  STATE OF  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  • SECO ND  S E SS IO N 

A  B I L L

For a n  A c t  entitled: "A n A c t  r e l a t i n g  to s t a b i l i z a t i o n  of the real estate

market; a u t h o r i z i n g  the e s t a b l i s h m e n t  of real p r o p­

erty li q u i d a t i n g  o rg anizations; a nd  pr o v i d i n g  for an 

e f f e c t i v e  date."

B E  IT E N A C T E D  BY TH E L E G I S L A T U R E  O F  T H E  STATE OF ALASKA:

*  S a c t i o n  1. L E G I S L A T I V E  FI ND I N G S  A N D  INTENT. (a) The legislature

f i n d s  that

(1) there have b e e n  in the state several f ai lures of state and 

f e d e r a l l y  c h a rt ere d fina nc ia l i n s t it ut ion s and one b a n k  c o n s o l i d a t i o n  by 

th e F e d e r a l  Deposit In s u r a n c e  C o r p o r a t i o n  u n d e r  12 U.S.C. 1823(c);

(2) state and federal a g e n c i e s  cu rre nt ly  h o l d  large p o rt fo lio s 

of  distressed real estate loans and  real property;

(3) these f i n a nc ia l in st it u t i o n s  and g o v e r n m e n t  agencies n e e d  to 

b e  p e r m i t t e d  to coope ra te  in a d m i n i s t e r i n g  these p r o p e r t i e s  to a v oi d f u r­

t h e r  a d v e r s e  effects on t he  state's real estate m a r k e t s  an d to stab il iz e 

t h e  s t a te 's  b a nki ng  system; and

(4) the B M i n t e n a n c e  of sta ble  and orde rly  m a r k e t s  for the p u r­

ch a s e  a n d  sale of c om me r c i a l  and res i d e n t i a l  real e s t a t e  i n  the s ta te  is 

e s s e n t i a l  to the econo my  of the s tate and the w e l f a r e  o f  its citizens.

(b) The legislature intends to ensure the stability of the state's 

reel estate markets and prevent a precipitous decline in real estate prices

by displacing coapetition with government regulation in matters relating to 

the sale end disposition of real property held by financial institutions 

a nd stete end federal agencies as a result of foreclosure actions. By
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au t h o ri zi ng  the creation of real property liquidating organizations under 

st at e supervision, the legislature intends to grant authority to the c o m­

mi s s i o n e r  of commerce snd economic developm en t to provide by regulation 

that persons a n d  entities who  subscribe o r  grant assets to, contribute 

funds or services to, obt ai n a beneficial interest in, or participate in 

the  management of a real property liquidating org an iz at ion  will be im m u­

n i s e d  as n e c es sa ry  possible against p o t e n t i a l  liability under federal 

antitrust laws and state antitrust, competition, and trade practices laws 

aris ing  from the ope ration of the organizations.

* Sec. 2. AS  06 is amended by adding a n e w  chapter to read:

C H AP TE R SO. R E A L  PROPERTY L I Q U I D A T I N G  ORGANIZATIONS.

Sec. 06.50.010. RE SP ON SI BIL IT Y OF COMMISSIONER. The commis­

sioner shall admini st er  this chap ter  and adopt regulations to carry 

out the purposes of this chapter.

Sec. 06.50.020. FORMATION, (a) Th re e or  more grantors may 

create a real pr op ert y liquidating o rg an i z a t i o n  by filing the o r g a­

nizatio na l documents w i t h  the commissioner. The commissioner shall 

review the documents and approve t hem if they comply with (b) of thia 

section a n d  are consistent wit h  the pu rp os es  of this chapter. C o n v e y­

ance of assets to or di sp os iti on  of real property or other assets by

an o r gan iz at io n is not valid until the or ganizational documents have 

bee n r ev iew ed  and approved by the commissioner.

(b) The organizational doc ume nt s must

(1) state the purpose of the organization;

(2) identify all gr an t o r s  w h o  will subscribe to the o r g a­

nisa t i o n  and all persons who w i l l  p o s s e s s  an  interest in the o r g a­

nisation;

(3) d escribe the m a n n e r  in w h i c h  the organization will be

managed;
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(4) p r e s c r i b e  ths m e t h o d  under w h i c h  d i s t r ib uti on s to the 

gr an to rs  end other b e n e f i ci ar ie s will be made;

(5) prov ide  for the conveyance to the o r g a n i z a t i o n  o f  all 

o r  part of tha grantors' p o rtf ol io s of c omm er ci al  a n d  reside nti al  real 

prop ert ie s in tha state o r  other assets;

(6) p r o vi de  for the orderly d i s p o s i t i o n  of pro p e r t y  of  the 

o r ga ni sa ti on at pri c e s  to be established in ac co r d a n c e  w i t h  the o r g a­

nizational documents;

(7) prov ide  for the expenditure of assets to mana ge  o r g a­

n i z a t i o n  property, i n c lu di ng expenditures to p r e s e r v e  or e n h an ce  the 

v a l u e  of properties; and

(8) p r ov ide  for the establishment of o t h e r  terms a n d  c o n­

ditions relating to the sale or other d i s p o s i t i o n  of assets that the 

grantors consider n e c e s s a r y  or appropriate to en s u r e  that the o r g a­

ni z a t i o n  will be o p e r a t e d  in a m a n n e r  that w i l l  provid e for orderly 

di sp os iti on  of pr op e r t y  a nd p r o m o t e  a stable real estate siarket and 

economy.

Sec. 06.50.030. A UD I T S  A N D  REPORTS. (a) In a d d i t i o n  to the 

re c o r d  keeping requ ir em en ts specified in r e g u l a t i o n s  ad o p t e d  by  the 

commissioner or in the organizational d oc um ent s,  the o r g a n i z a t i o n  

shall retain a c er t i f i e d  public accountant to an nu all y p r e p a r e  and 

submit to the departsient on or before A p ri l 1 of each  c al e n d a r  y ea r  an 

audited balance sheet, income statement, statement of principal, 

stateaent of changes in financial position, and  s chedule of all d i s p o­

sitions of real esta te  assets m a d e  by the o r g a n i z a t i o n  d u r i n g  the 

year. In c o nn ec tio n w i t h  the p re pa ration of the financial documents, 

the  accountant shall issue letters

(1) c e r t i f y i n g  that all sales o f  r eal est at e assets and all 

distributions d u r i n g  the y e a r  were m a d e  i n  ac cor d a n c e  w i t h  the
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p r o v i s i o n s  of ths o r g a n i s a t i o n  d o c u a e n t s  a nd thi s chapter, o r  i d e n t i­

fy i n g  any var iance; a n d

(2) w i t h  r e s p e c t  to t h e  Internal f i n a n c i a l  co nt ro ls  a n d  

p r a c t i c e s  of the o r g a n i z a t i o n ,  p r o v i d i n g  r e c o a m e n d a t i o n s  the a c c o u n­

tant o o n si der s appr op ria te .

(b) T h e  o r g a n i s a t i o n  s h a l l  p r e p a r e  and file w i t h  the c o m m i s s i o n­

er, o n  a q u a r t e r l y  b as i s ,  a r e p o r t  c o n t a i n i n g  the following:

(1) a s c h e d u l e  of a l l  real p r o p e r t y  h e l d  b y  the o r g a n i z a­

tion;

(2) the s a l e  pr ice  a n d  all other s i g n i f i c a n t  terms of sale 

f o r  r eal p r o p e r t y  s o l d  since th e da t e  of the p r e v i o u s  report; and

(3) a p r o p o s e d  o p e r a t i n g  p l a n  for th e n ext q u a r t e r l y  p e r i o d  

that  confor ms  w i t h  r e g u l a t i o n s  a d o p t e d  by the commis si one r.

Sec. 06.50.040. R E V I E W  A N D  A P P R O V A L  B Y  C OM M I S S I O N E R .  (a) T h e  

c o m m i s s i o n e r  shall r e v i e w  e a c h  re po rt  filed u n d e r  (b) of this s e c t i o n  

a n d  a p pro ve  o r  d i s a p p r o v e  the p r o p o s e d  o p e r a t i n g  p l a n  w i t h i n  20 d a y a  

a f t e r  filing. In r e v i e w i n g  the  o p e r a t i n g  p lan, the c o m m i s s i o n e r  s h a l l  

c o n s i d e r  c u rr en t m a r k e t  c o n d i ti ons . Bef ore  a p p r o v i n g  the plan, the 

c o m m i s s i o n e r  must f i n d  that the  p l a n  com pl ie s w i t h  the p u r p o s e  of  this 

chapter.

(b) W i t h i n  f i v e  days a f t e r  the d e p a r t m e n t  n o t i f i e s  a n  o r g a n i z a­

t i o n  of its i n t e n t i o n  to i n s p e c t  b usi ne ss  r eco r d s ,  a ll b u s i n e s s  r e­

cor d s  m a i n t a i n e d  b y  the o r g a n i s a t i o n  shall b e  a v a i l a b l e  f o r  r e v i e w  an d 

e x a m i n a t i o n  b y  the d e p a r t m e n t  at the o r g a n i s a t i o n’s p r i n c i p a l  p l a c e  o f  

b u s in es s,  d u r i n g  r e g u l a r  b u s i n e s s  hours. T h e  c o m m i s s i o n e r  s h al l 

e x a m i n e  t h e  b u s i n e s s  r e c or ds  o f  a n  o r g a n i s a t i o n  o n  a r e g u l a r  b a s i s  at 

least t wice ea c h  c a l e n d a r  year.

(c) If the cosssissioner d i s a p p r o v e s  t h e  p r o p o s e d  o p e r a t i n g  p l a n  

o r  concludes, a f t e r  e x a m i n a t i o n ,  that t h e  o r g a n i z a t i o n  is b e i n g
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a d m i n i s t e r e d  contrary to s t a t u t e  o r  regulation, the c om mis s i o n e r  shall 

n o t i f y  t h e  o r g a n i s a t i o n  a n d  all g ran to rs  in writing, specif yi ng all 

d e f i c i e n c i e s  and p r e s c r i b i n g  app r o p r i a t e  remedies. If the o r g a n i z a­

ti o n  fails to remedy d e f i c i e n c i e s  in a c cor da nc e w i t h  the c o m m i s s i o n­

er' s  p r e s c r i p t i o n s  w i t h i n  6 0  days a f t e r  receipt of the notice, the 

c o m m i s s i o n e r  ma y co mmence p r o c e e d i n g s  u n d e r  AS 06.01.030.

(d) T h e  ex penses o f  t h e  d e pa rtm en t r e as on ab ly i n c u r r e d  in r e­

vi e w i n g  an d app ro vi ng  a p r o p o s e d  o p e r a t i n g  p l a n  or  conducting a n  

e x a m i n a t i o n  u n d e r  this s e c t i o n  shall be charged to and p a i d  by the  

o r g a n i z a t i o n  in a c c o r d a n c e  w i t h  AS 06.01.010.

Sec. 06.50.050. P R E E M P T I O N .  If the c o m m i s s i o n e r  determines that 

the e x e s p t i o n  is n e c e s s a r y  to carry out the p ur poses of this chapter, 

the c o m m i s s i o n e r  may by r e g u l a t i o n  exempt real p r o p e r t y  liquida ti ng  

or ga n i z a t i o n s  from any s t a t e  law o t h e r  than this ch a p t e r  or from any 

re g u l a t i o n  o t h e r  than o n e  a d o p t e d  u n d e r  this chapter.

Sec. 06.50.100. D E F I N I T I O N S .  In this chapter,

(1) " c o m m i s s i o n e r "  means the c om mi s s i o n e r  of commerce a nd

eco no mi c development;

(2) " d e p a r t m e n t” means the De pa r t m e n t  of Commerce an d

Ec on om ic  Development;

(3) "grantor" m e a n s  a fed erally o r  state c h a rt er ed f i n a n­

cial institution, f e de ral  o r  state agency, licensed insurer, or f i­

nan c i n g  compan y that c o n v e y s  assets to, and thereby obta ins  a b e n e f i­

cial inter es t in and t he  right to p a r t i c i p a t e  in the m an ag em en t of, a 

real p r o p e r t y  liq u i d a t i n g  organization;

(4) "real p r o p e r t y  li qu id at ing  o r g a n iza ti on " o r  " o r g a n i z a­

tion" m e a n s  a cor po rat io n,  trust, fund, par tn ership, J oint venture, or  

o ther legal entity c r e a t e d  to acquire, maintain, manag e,  market, sell, 

or o t h e r w i s e  dispose o f  r e a l  p r o p e r t y  in the state a n d  to d i s t r i b u t e



r s

to tho beneficiaries, in a c co rda nt * w i t h  tho provisi on s of tho o r g a­

nis a t i o n  docuaents, tho proco od s d o r i v o d  froa tho sale or di spo si ti on  

of tho proporty.

* Sac. 1. AS 16.54 is snandad by a d d i n g  a now s e c t i o n  to road:

Sec. 16.54.210. M AR K E T  STABIL IZA TI ON  POWERS. Tho co rpo ration 

■ay taka appropriate actipn to stabi li se  tha aarkat price of and

d e a a u d  for residential h o u s i n g  in tho state. To accoaplish tho p u r­

poses of this section, the c o r p o r a t i o n  aay

(1) enter into a g r c e a e n t a  wi t h  state and federally c h a r­

tered financial institutions, state or federal agencies, insurers, and  

financing coapenie* for the c o o p e ra ti ve M n * 6 * " « h t  and disposal of 

real property owned by the corporation, financial institutions, a g e n­

cies, or othep contracting partiea; and

(2) convey real p r o p e r t y  and other asseta to, and acquire a 

beneficial interest in, a real property liquidating or ga n i s a t i o n  

established u n d e r  AS 04.50.

A  Sec. 4. AS 44.68.080 is a a en de d by adding a new  p a r a gr ap h to read:

(25) to convey real p r o p e r t y  and ot he r aaseta to, and a c­

qui r e  a beneficial interest in, a real pr operty liquidating o r g a­

nisat i o n  established u nd er  AS 06.50.

* Sec. S. This Act takes effect isseedistely u n d e r  AS 01.10.070(c).
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