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Offered: 5/3/88 S-1514P

XV T H E  SENATE BY T H E  CONFERENCE COMMITTEE

CONFERENCE CS FOR  SENATE BI L L  NO. 322 

IN THE L EGISLATURE OF THE STATE OF A L A S K A  

FIFTEENTH LEGISL AT UR E • SECOND SESSION 

A  BILL

For  an  Act entitled: "An Act re lating to workers' compensation; and p r o­

viding for an effective date."

BE  IT E N AC TE D BY THE  LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. LEGISLATIVE INTENT, (a) It is the intent of the legisla­

ture that AS 23.30 be interpreted so as to ensure the quick, efficient, 

fair, and predictable delivery of indemnity and medi ca l benefits to injured 

wo r ke rs  at a reasonable cost to the employers w h o  are subject to the p r o­

visions of AS 23.30.

(b) The legislature declares that the workers' compensation laws anist 

not be construed by the courts in favor of any party. It is the specific

intent of the legislature that workers' compensation cases be d ec id ed  on

their merits, except when otherwise provided by statute. It is also the 

intent of the legislature that the board possess the greatest po ssible

aut ho rit y in the exercise of its fact finding responsibilities and that the 

b o a r d’s decisions be conclusive unless the court finds that a reasonable 

p e r s o n  could not have reached the conclusion made  by the board.

(c) It is the intent of the legislature in amending A S  23.30.175 

rega rd ing  benefits payable to recipients not residi ng in the state to

(1) recognize the levels of workers' coap en sa tio n benefits

brought about by the high cost of living that exists in the state as c o m­

par e d  to other localities;

(2) increase the incentives to ret ur n to work; and

(3) remove o b s t acl ea  Co the ut ili sa ti on  o f  v ocational r e h a b i l i­

tation that may be brought about by ttie payment of workers' c oa pe n s a t i o n

Original sponsor: Labor and Cosaaerce
Coaaittee
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ben e f i t s  at the h i g h  levels p r o v i d e d  by the A l a s k a  wo rk ers ' c o a p e n s a t i o n  

law to i n d i vi du al s res i d i n g  in localities w i t h  living costs l o w e r  t h a n  

t hose in Alask a.

/
(d) It is the intent of the l eg islature to e n c o u r a g e  e m p l o y e r s  to 

improve s a f e t y  practices in the w or k p l a c e  a n d  to use i m p r o v e d  s a f e t y  p r a c­

tices to r e d u c e  w o r k  r e l a t e d  injuries.

(e) It IS the intent of the le gis la tu re  in a m e n d i n g  AS 2 3 . 3 0 . 0 7 5 ( b )  

a nd  2 3 . 3 0 . 1 5 5  that the d i v i s i o n  of workers' co mp ensation, d i v i s i o n  of 

i nsurance, an d Department of L a w  strictly e n f o r c e  the p u n i s h m e n t  a u t h o r i z e d  

u n d e r  AS 23. 30 .075(b) an d the re p o t t i n g  req ui rem en ts  a n d  p e n a l t i e s  for 

n o n c o m p l i a n c e  under AS 23.30.155. Strict enfo rc em en t is n e c e s s a r y  b e c a u s e

(1) the state h as  failed to impose the p u n i s h m e n t  a u t h o r i z e d

u n d e r  A S  23. 30 .0 75( b)  again st  those e m p lo yer s w h o  fail to  o b t a i n  w o r k e r s '  f

c o m p e n s a t i o n  insurance or to q u a l i f y  as a self-insurer; an d

(2) there is a lac k of s pe cific d a t a  from t h e  d i v i s i o n  of w o r k­

ers' c o m p e n s a t i o n  and d i v i s i o n  of in surance to a de qu a t e l y  ass es s the e f f i­

ciency a n d  costs of the wo rkers' c o m p e n s a t i o n  systea.

* Sec. 2. AS 21.39.155 is a a e n d e d  by a d d i n g  a new  s u b s e c t i o n  to read:

(c) A n  insurer m a y  impose a s ur c h a r g e  not to e x c e e d  25 p e r c e n t  

of t h e  p r e m i u m  for a s s i g n e d  ri s k  pool insurance, e x c e p t  that a  s u r­

ch a r g e  m a y  not be a p p l i e d  to the first $3,000 in p r e m i u m  i n  an y p o l i c y  

year.

* Sec. 3. AS 21.89 is a m e n d e d  by a dd i n g  a n e w  s e c t i o n  to r£ad:

Sec. 21.89.015. W O R K P L A C E  SA FET Y PROGRAM. A n  i n s u r e r  w h o  p r o ­

vi d e s  workers' c o m p e n s a t i o n  in surance i n  this s t a t e  S ha ll  e s t a b l i s h  

an d m a i n t a i n  a w o r k p l a c e  saf et y rate r e d u c t i o n  p r o g r a m ,  s u b j e c t  t o  the  

a p p r o v a l  of the d i v i s i o n  of insurance.

* Sec. 4. AS 23.30.005(h) is a m e n d e d  to read:

(h) The d ep ar tm ent  shall [MAY] a d o p t  [IDENTI CA L] ru les  f o r  a l l  |
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p a n e l s . and p r o c e d u r e s  f o r  the p e r i o d i c  s el ec ti on , retention, and r e­

mov a l  of b o t h  r e h a b i l i t a t i o n  sp e c i a l i s t s  a n d  p h ysi ci an s u n d e r  AS 23.- 

30. 04 1 and 2 3 . 3 0 . 0 9 5 .  a n d  shall [MAY] a d o p t  r e g u l ati on s to carry out 

the p r o v i s i o n s  of thi s chapter. P r oc ess  a n d  p r o c edu re  u n d e r  this 

c h a p t e r  shall b e  as s u m m a r y  and sim pl e as poss ib le . The de par tm en t,  

the b o a r d  o r  a m e m b e r  o f  it ma y for the p u r p o s e s  of thi s c ha pt er  

su b p o e n a  w i t n e s s e s ,  a d m i n i s t e r  or  cause to be a d m i n i s t e r e d  oaths, a n d  

m a y  e x am in e o r  c a u s e  to h a v e  e x a m i n e d  t h e  p a r t s  of the b o ok s an d 

r ec or ds  of th e p a r t i e s  to a p r o c e e d i n g  that  rela te [WHICH RELATED] to 

q u e s t i o n s  i n  di sp u t e .  T h e  s u p e r i o r  court, o n  a p p l i c a t i o n  of the 

de p a r tm en t,  the  b o a r d  o r  any m e m b e r s  of it, shall enfo rc e the a t t e n­

dan c e  and t e s t i m o n y  of w i t n e s s e s  a nd  the p r o d u c t i o n  and  e x a m i n a t i o n  of 

books, pape rs , a n d  records.

* Sec. 5. AS 2 3 . 3 0 . 0 2 0  is a m e n d e d  by a d d i n g  a n e w  s u b s e c t i o n  to read:

(b) A n  e m p l o y e e  w h o  k n o w i n g l y  m a k e s  a false s tatement as to the 

e m p l o y e e ' s  p h y s i c a l  c o n d i t i o n  o n  an  e m p l o y m e n t  a p p l i c a t i o n  or p r e e m­

ploy m e n t  q u e s t i o n n a i r e  m a y  not rece ive  b e n e f i t s  u n d e r  this chapte r if

(1) the e m p l o y e r  r e l i e d  u p o n  th e f alse r e p r e s e n t a t i o n  a n d  

this re li a n c e  w a s  a s u b s t a n t i a l  factor in the hiring; an d

(2) t he re  w a s  a causal c o n n e c t i o n  b e t w e e n  the false r e p­

r e s e n t a t i o n  a n d  the  i n j u r y  to the  e mployee.

* Sec. 6. A S  2 3 . 3 0 . 0 2 5  is a m e n d e d  by a d d i n g  a n e w  s u b s e c t i o n  to read:

(c) A n  i n s u r e r  e x t e n d i n g  co ve ra ge  r e q u i r e d  u n d e r  thi s c hap te r b y  

sp e c i f y i n g  A l a s k a  in t h e  o t h e r  states s e c t i o n  or s i mi la r p r o v i s i o n  of  

the i n s ur anc e p o l i c y  s h a l l  p r o v i d e  n o t i c e  to the d e p a r t m e n t  u n d e r  

A S  23.30.085.

* Sec. 7. A S  2 3 . 3 0 . 0 3 0  is a m e n d e d  by a d d i n g  a n e w  p a r a g r a p h  to read:

(8) A n  a n n u a l  in s u r a n c e  p r e m i u m  that exceed s $2 ,0 0 0  a a y  be  

p a i d  on  a n  i n s t a l l m e n t  b asis o f  not f e w e r  t h a n  two p a y me nt s,  if

S B 0 3 2 2 e  -3 - CCS S B  322
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r e q u e s t e d  by the insured. Premiums paid by installment must be s t r u c­

tured to reflect seasonal peaks in  the basis of the premium. The 

i n su re r shall include this p r o v i s i o n  in the insurance pol ic y in a 

m a n n e r  that clearly informs the i n sur ed  of the provision.

*  Sec. 8. AS 23.30.040(b) is a m en de d to read:

(b) If an employee suffers a c ompensable injury that results in 

temp or ary  total disability, t e m p or ar y partia l disability, permanent 

p a r t i a l  disability, or permanent total disability, the emp lo ye r or 

ins ur an ce c a r rie r shall contribute to the second injury fund. The 

c o n t r i b u t i o n  shall be ma d e  a nnu al ly  at the time of the report filing 

r eq u i r e d  by AS 2 3 . 3 0 . 1 5 5 (m) (BY O N E  YEAR FR O M  THE DAT E  OF TH E INJURY 

O R  O N  T E R M I N A T I O N  OF TH E EMPLO YE E' S CLAIM, W H I C H E V E R  IS SOONER. IF 

T HE  C L A I M  IS N O T  TERMI NA TED  W I T H I N  ONE YEAR, SUBSE QU EN T CONTRIBUTIONS 

SHALL B E  M A D E  YEARLY U N T I L  THE T E R M I N A T I O N  OF THE EM PLOYEE'S CLAIM].

The amount of the contribution is the prod uc t of the co mp ensation to 

w h i c h  the em ployee is entitled for  t emporary total disability, t e m p o­

rary p a r ti al disability, permanent partial disability, or permanent 

total d i s a b i l i t y  and the a p pl ic abl e c ont ri b u t i o n  rate set out in 

col u m n  A  of this subsection. P a y m e n t  n e e d  not be m ad e  to the second

injury fund if the total c o nt rib ut io n u n d e r  this s ubs ec ti on  is less

th a n  $20. By De cember 15 of e a c h  year the com mi ss ion er  shall d e t e r­

min e  and make available to the p u b l i c  the appl ica bl e contribution rate 

for the f ollowing calendar year a c c o rd in g to the reserve rate of the 

sec on d injury fund in column B of this subsection:

C ol u m n  A  C o l u m n  B

Se co nd  Injury Fund Rese rv e Rate

C o n t r i b u t i o n  Rate At Leaat But Leaa Th a n

(Percent) (Percent) (Percent)

6 0 50 C )

CCS SB 322 -4- 8B0322e



1 5 50 75

2 4 75 100

3 3 100 125

4 2 125 150

5 1 150 175

6 0 175

7 * Sec. 9. AS 23.30.040(h) is amend ed  to read:

8 (h) A d m i n i s t r a t i o n  expenses of the state under thia section a nd

9 AS 23.30.205 must [SHALL] be paid  from the second injury [GENERAL]

0 fund.

1 * Sec. 10. AS  23.30.041 is repealed and ree na ct ed to read:

2 Sec. 23.30.041. REHA BI LI TA TIO N OF I N J U R E D  WORKERS. (a) The

3 board shall select and employ a reemployment benefits administrator.

4 The board m a y  authorize the admini st ra tor  to select and employ addi-

5 tional staff. The admin is tr at or is in the pa rtially exempt service

6 under AS 39.25.120.

7 (b) The a dm inistrator shall perform the following functions:

6 (1) enforce regulations adopted by the b oard to implement

9 this section;

20 (2) recommend regulations for ado p t i o n  by the board that

21 establish per fo rm anc e and reporting criteria for reh ab ili ta ti on  spe-

22 cialists;

23 (3) enforce the qual it y and effectiveness o f  reemployment

24 benefits pr ov id ed for under this section;

25 (4) rev ie w on an annual basis the perfor ma nc e of rehabili-

26 tation specialists to determine continued eligibility for de li ver y of

27 rehabilitation services;

28 (5) submit to the department, o n  or before January 1 of

29 each year, a report of reemployment ben e f i t s  p r o v i d e d  u n d e r  this

SB0322e -5- CCS SB 322
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s a c t i o n  for the p r e v i o u s  fiscal year; the report mu s t  i n c l u d e  a g e n e r­

al section, sectio ns r e l a t e d  to e a c h  r e h a b i l i t a t i o n  s p e c i a l i s t  e m­

p l o y e d  u nder this sectio n, and a s t a t i st ica l s u m m a r y  of all r e h a­

bi l i t a t i o n  cases, i n c l u d i n g

(A) the e s t i ma ted  and actual cost of e a c h  act iv e 

re ha bi l i t a t i o n  plan;

(B) the e s t i m a t e d  and a ct u a l  time of e a c h  r e h a b i l i t a­

tion plan;

(C) a status report on  all i n d i v idu al s c o m p l e t i n g  o r  

terminating a r e e mp lo ym ent  ben ef it s p r o g r a m  i n c l u d i n g  a r e t u r n  to 

wor k  date;

(D) the cost of ree mpl oy me nt  b en efits;

(6) m a i n t a i n  a list of r e h a b i l i t a t i o n  s p e c i a l i s t s  w h o  m e e t  

t h e  qual if ica ti on s e s t a b l i s h e d  u n d e r  this section;

(7) p r o m o t e  awareness a mo ng physici an s,  ad jus t e r s ,  i n j u r e d  

wo rk e r s ,  employers, employees, attorneys, t r a i n i n g  p rov id er s,  a n d  

re h a b i l i t a t i o n  s p e c i a l i s t s  of the r e em plo ym en t prograai e s t a b l i s h e d  i n  

thi s  subsection.

(c) If a n  e m p l o y e e  suffers a c o m p e ns ab le  in ju r y  that m a y  p e r m a­

ne n t l y  pre clude a n  e m pl oy ee' s re t u r n  to the e m p l o y e e ' s  o c c u p a t i o n  at 

the  time of injury, the employee or e m p l o y e r  m a y  r e q u e s t  a n  e l i g i b i l­

ity e v a l u a t i o n  for r e e mp lo yme nt  benefits. T he  e m p l o y e e  shall r e q u e s t  

a n  eli gi bi li ty e v a l u a t i o n  w i t h i n  90 days  a ft er th e e m p l o y e e  g i v e s  t h e  

e m p l o y e r  no t i c e  o f  in ju ry unless the a d m i n i s t r a t o r  d e t e r m i n e s  t h e  

e a p l o y e e  has a n  u n u s u a l  and e x t e n u a t i n g  c i r c u m s t a n c e  that p r e v e n t s  t h e  

e m p l o y e e  from leaking a timely request. Th e a d m i n i s t r a t o r  shall, o n  a  

r o t a t i n g  and g e o g r a p h i c  basis, select a  r e h a b i l i t a t i o n  s pe ci a l i s t  f r o m  

the list m a i n t a i n e d  u n d a r  (b)(6) of this s a c t i o n  to p e r f o r m  the e l i ­

gibi l i t y  evaluation.

r
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1 (d) W i t h i n  30 daya  a f t e r  the r eferral by the a d a i n i s t r a t o r ,  the

2 r e h a b i l i t a t i o n  s p e c i a l i s t  shall p e r f o r m  the e li g i b i l i t y  e v a l u a t i o n  a n d

3 i s s u e  a re po rt  of findings. Th e a d m i n i s t r a t o r  m a y  g r a n t  u p  to a n

4 a d d i t i o n a l  30 days for p e r f o r m a n c e  of  the e l i g i b i l i t y  e v a l u a t i o n  u p o n

5 n o t i f i c a t i o n  of u n u s u a l  a n d  e x t e n u a t i n g  c i r c u m st an ces  a n d  the re-

6 h a b i l i t a t i o n  s p e c i a l i s t ' s  request. W i t h i n  14 days a f t e r  r e c ei pt of

7 t h e  re p o r t  from the r e h a b i l i t a t i o n  specialist, the a d m i n i s t r a t o r  shall

8 n o t i f y  t h e  p a r tie s of the e m p l o y e e ' s  e l i g i bi li ty fo r r e e m p l o y m e n t

9 p r e p a r a t i o n  benefits. W i t h i n  10 d a y s  after th e decision, e i t h e r  p ar ty

10 m a y  s e e k  re vi e w  of the d e c i s i o n  by  r e q u e s t i n g  a h e a r i n g  u n d e r  A S  23.-

11 30.110. The h e a r i n g  shall be h e l d  w i t h i n  30 days a f t e r  it is re-

12 quested. The b o a r d  shall u p h o l d  the  d e c i s i o n  of the a d m i n i s t r a t o r

13 except f o r  abuse of d i s c r e t i o n  o n  the a d mi ni st rat or 's  part.

14 (e) A n  e m p l o y e e  s ha ll be e l i g i b l e  for be nefits u n d e r  this  sec-

15 ti o n  u p o n  the e m p l o y e e ' s  w r i t t e n  request an d by h a v i n g  a  p h y s i c i a n

16 predic t that the e m p l o y e e  wi l l  h a v e  p e r ma ne nt  p h y s i c a l  c a p a c i t i e s  that

17 are less than the p h y s i c a l  d e m a n d s  of the employe e' s j o b  as d e s c r i b e d

18 in the U n i t e d  States D e p a r t m e n t  o f  Labor 's  " S e le ct ed C h a r a c t e r i s t i c s

19 of O c c u p a t i o n s  D e f i n e d  in  the D i c t i o n a r y  of O c c u p a t i o n a l  T i t l e s "  for

20 (1) the e m p l o y e e ' s  J o b  at the time  of injury; o r

'21 (2) o t h e r  j o b s  that e xi st in the labor o m r k e t  that the

22 e m p l o y e e  has h e l d  o r  r e c e i v e d  t r a i n i n g  for w i t h i n  10 y e a r s  b e f o r e  the

23 injury o r  that the e m p l o y e e  h as h e l d  f o l l ow in g the i n j u r y  for a p e r i o d

24 long e n o u g h  to o b t a i n  the ski ll s to c o m pe te  in t h e  l a b o r  market,

25 a c c o r d i n g  to sp ec i f i c  v o c a t i o n a l  p r e p a r a t i o n  codes as d e s c r i b e d  i n  the

26 U n i t e d  States D e p a r t m e n t  of L a b o r ' s  "S e l e c t e d  C h a r a c t e r i s t i c s  of Occu-

27 p a t i o n s  D e f i n e d  in the D i c t i o n a r y  of O c c u p a t i o n a l  T i t l e s . "

28 (f) An employee is not eligible for reemployment benefits if

29 (1) the e m p l o y e r  o f f e r s  e mp lo y m e n t  w i t h i n  t h e  e m p l o y e e ' s

SB0322e -7- CCS SB 322
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p r e d i c t e d  p oi t - i n j u r y  p hysical capacities at a wage  equivalent to at 

least the state a i n i a u a  w ag e  un de r AS 23.10.065 or 75 percent of the 

w o r k e r ' s  gross h o u r l y  wages at the tiae of injury, whi che ve r is g r e a t­

er, and the ea ployaent pr epa re s the ea ployee to be eaployable in other 

Jobs  that exist i n  the labor aarket;

fo r a e r  workers' c o a p e n s a t i o n  claim and returned to work  in the saae or 

s i ai la r o c cup at io n in terms o f  physical demands required of the e a­

plo y e e  at the tiae of the pr evious injury; or

(3) at the tiae of aedical stability no permanent i a p a i r­

aen t  is identified o r  expected.

(g) Wit hi n 10 days a f t e r  the eaployee receives the a d m i n i s­

trator's n o t i f i c a t i o n  of eligibility for benefits, an employee who 

desir es to use t hese benefits shall give w r i t t e n  notice to the e a­

pl o y e r  of the em ployee's sel ec ti on  of a r eh abilitation specialist who 

shall provide a coaplete reemployment benefits plan. If the eaplo ye r 

d i s agr ee s w i t h  the eaployee's choice of r eh abilitation specialist to 

de v e l o p  the plan and the disagreeaent cannot be resolved, then the 

a dai ni st ra tor  shall as s i g n  a rehabilitation specialist. The eaployer 

a n d  eaployee ea c h  ha v e  one right of refusal of a rehabili ta tio n s p e­

cialist.

(h) Within 90 days a f t e r  the re h a b i l i t a t i o n  specialist's s e l e c­

ti o n  u n de r (g) of this section, the reeaployaent plan  must  be f o r m u­

lated and approved. The reeaployaent p l a n  a ust include at least the 

following:

ical an d intellectual capacities, ac ad e a i c  achiaveaent, ea otional

(2) the esiployee has been p re vi ou sl y rehabilitated in a

(1) a d e t e r a i n a t i o n  of the occu pa ti on al goal in the labor

a a r k e t ;

(2) a n  inventory o f  tha e ap loy ae 's  technical skills, phys-
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c o n d i t i o n  and family support;

(3) a plan to acquire the occupational skills to be emp l o y­

able;

(4) the cost estimate of the reemployment plan, including

p r o v i d e r  fees; the amount of tuition, books, tools, a nd  supplies;

transportation; temporary lodging; o r  job m o d i f i c a t i o n  devices;

(5) the estimated length of time that the plan w il l  take;

(6) the date the plan w i l l  commence;

(7) the estimated time of  medical stability as pred ic te d by

the physician;

(8) a detailed de s c r i p t i o n  and plan schedule; and

(9) a finding by the rehabili ta ti on  specialist that the

inv entory under (2) of this s ub se c t i o n  indicates that the employee can 

be reasonably expected to satisfactorily complete the p l a n  and p e rf or m 

in a n e w  occupation wi thi n the time and cost limitations of the plan.

(i) Reemployment benefits shall be se lected from the following

in a ma n n e r  that ensures remunerative emp loyability in the shortest

po ss i b l e  time:

(1) on the job training;

(2) vocational training;

(3) academic training;

(4) self-employment; o r

(5) a combination of (1) - (4) of this subsection.

(J) The employee, reh abi li ta ti on specialist, and the employer

shall sign  the reemployment b e n e f i t s  plan. If the eaqployer and e m­

plo y e e  fail to agree o n  a reemployment plan, e i t h e r  p ar ty  m a y  submit a 

reemployment plan for approval to the administrator; the a d m i n i s­

tr a t o r  shall approve or deny a  p l a n  w i t h i n  14 days  after the p l a n  is 

submitted; within 10 days of t he decision, ei th e r  p a r t y  may  s ee k
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rev i e w  of the  d e c i s i o n  by r e q u e s t i n g  a h e a r i n g  u n d e r  A S  23 .3 0 . 1 1 0 ;  the 

b o a r d  sh all  uph o l d  the d e c i s i o n  of the adsiinistrator u n l e s s  e v i d e n c e  

is s u b a i t t e d  suppor ti ng  an a l l e g a t i o n  of a b u s e  of d i s c r e t i o n  o n  the 

part of tha adainistrator; the b o a r d  shall r e n d e r  a d e c i s i o n  w i t h i n  30 

days a f t e r  c oa pl e t i o n  of the hearing.

(k) Be ne fi ts  r e l a t e d  to the r e e a p l o y a e n t  pl a n  a a y  not e x t e n d  

past two y e a r s  froa d a t e  of p l a n  ap pr o v a l  o r  ac c e p t a n c e ,  w h i c h e v e r  

date  o cc u r s  first, at w h i c h  tiae the b e n e f i t s  expire. I f  an ea pl o y e e  

reaches a e d i c a l  s t a b i l i t y  be f o r e  c o m p l e t i o n  of the p lan, tesqiorary 

total d i s a b i l i t y  be ne f i t s  shall cease a nd  p e r m a n e n t  i a p a i r a e n t  b e n e­

fits s ha ll then be p a i d  at the em pl o y e e ' s  t e m p o r a r y  t o t a l  d i s a b i l i t y  

rate. If the employee's p e r m an en t i m p a i r m e n t  b e n e f i t s  are e x h a u s t e d  

be fo re  the c omp le ti on  or t e r m i n a t i o n  of the  r e e m p l o y m e n t  plan, the 

ea pl o y e r  shall p r o v i d e  w a g e s  equal to 60 p e r c e n t  of  t h e  e m p l o y e e ' s  

spe nd abl e week ly  w a g e s  but not to e xc e e d  $525, u nti l t h e  c o a p l e t i o n  or 

t e r m i n a t i o n  of the plan. A  p e r m an ent  isq>airment b e n e f i t  r e m a i n i n g  

u n p a i d  u p o n  the c o m p l e t i o n  or  t e r m i n a t i o n  o f  the p l a n  s h a l l  b e  p a i d  to 

the e a p l o y e e  in a single lump sua. T he  fees of t h e  r e h a b i l i t a t i o n  

special is t or r e h a b i l i t a t i o n  p r o f e s s i o n a l  sha ll  be p a i d  by the  e a­

plo y e r  a n d  aay not be in cl ud ed in d e t e r m i n i n g  the co s t  of the  r e e a­

ployaent plan.

(1) The cost of the r e e ap lo ya ent  p l a n  i n c u r r e d  u n d e r  t his s e c­

tion s h al l be the r e s p o n s i b i l i t y  of the eaplo ye r,  s h a l l  be p a i d  o n  an 

expense i ncu rr ed  basis, a n d  a a y  not e x c e e d  $10,000.

(a) Only a rehabilitation specialist M y  accept case assigrasents 

as a case sunager and sign eligibility determinations and reesqployaent 

plans. A  person who is not a rehabilitation specialist M y  perform 

rehabilitation casework if the wo r k  is perforaed un d e r  the direct 

supervision of a rehabilitation specialist employed in the list firm
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a n d  location.

(n) A f t e r  the e m p l o y e e  has e l e c t e d  to pa r t i c i p a t e  i n  r e e m p l o y­

m e n t  benefits, if the e m p l o y e r  be lie v e s  th e employe e h as  not  c o o p­

er a t e d  the e m p l o y e r  m a y  t e r m i n a t e  r e e m p l o y m e n t  be ne f i t s  o n  the date of 

n on co o p e r a t i o n .  N o n c o o p e r a t i o n  m e an s u n r e a s o n a b l e  failur e to

(1) k e e p  a ppo i n t m e n t s ;

(2) m a i n t a i n  p a s s i n g  grades;

(3) a t t e n d  d e s i g n a t e d  programs;

(4) m a i n t a i n  contac t w i t h  the r e h a b i l i t a t i o n  specialist;

(5) c o o p e r a t e  w i t h  the r e h a b i l i t a t i o n  s p e c i a l i s t  in d e v e l­

op i n g  a r e e m p l o y m e n t  p l a n  an d p a r t i c i p a t i n g  in a ct iv it ie s r el a t i n g  to 

r e e m p l o y a b i l i t y  on  a f u l l - t i m e  basis;

(6) c o m p l y  w i t h  the e m p l o y e e ' s  r e s p o n s i b i l i t i e s  o ut l i n e d  in 

the reem pl oy men t plan; o r

(7) p a r t i c i p a t e  in any p l a n n e d  r ee mp loyment ac ti vit y as 

d e t e r m i n e d  b y  the ad mi ni s t r a t o r .

(o) U p o n  the r e q u e s t  of e i t h e r  party, the a d m i n i s t r a t o r  shall 

d e c i d e  w h e t h e r  the e m p l o y e e  has not c o o p e r a t e d  as p r o v i d e d  u n d e r  (n) 

of this section. A  h e a r i n g  be fo re  the a d m i n i s t r a t o r  s h a l l  be h eld 

w i t h i n  30 days a f t e r  it is requested. T he  a d m i n i s t r a t o r  shall issue a 

d e c i s i o n  w i t h i n  14 d a y s  a f t e r  the hearing. W i t h i n  10 d a y s  a fte r the 

ad m i n i s t r a t o r  f iles th e decision, e i t h e r  p ar ty  m a y  s e e k  r e v i e w  of the 

d e c i s i o n  by r e q u e s t i n g  a h e a r i n g  u n d e r  A S  23.30.110; the b oa rd  shall 

up h o l d  the d e c i s i o n  of  the a d m i n i s t r a t o r  unl es s e v i d e n c e  iii su bmitted 

su pp o r t i n g  an a l l e g a t i o n  of abuse of d i s c r e t i o n  o n  the par t of the 

adainistrator; the  b o a r d  shall r e n d e r  a d e c i s i o n  w i t h i n  30  days a ft er  

c o m p l e t i o n  of the he ari ng .

(p) In  this s e c t i o n

(1) " a d a i n i s t r a t o r "  a e a n s  the r e e a p l o y s u n t  be nef it s

8 B 0 3 2 2 e  -11- C C S  S B  322



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

ad ai nistrator u n d e r  AS 23.30.041(a);

(2) " e mp loy ab il it y" means p o s s e s s i n g  the ability but not 

ne ce ss ar ily  the o pportunity to engage in employment that is consistent 

w i t h  the e m pl oye e' s physical status imposed by  the compensable injury;

(3) " la b o r  marke t" means a geo gr ap hi cal  area that offers 

employment opport un it ies  in the following priority:

(A) area of residence;

(B) area of last employment;

(C) the state;

(D) other states;

(4) "physical capacities" means objective and measurable 

p hy sical traits su c h  as abil it y to lift and carry, walk, stand or sit, 

push, pull, climb, balance, stoop, kneel, crouch, crawl, reach, h a n­

dle, finger, feel, talk, h e a r  or see;

(5) "physical d e m a n d s” means the physical requirements of 

the job such as strength, including p o s i tio ns  such as standing, walk­

ing, sitting, a n d  movement of objects s u c h  as lifting, carrying, 

pushing, pulling, climbing, balancing, stooping, kneeling, crouching, 

crawling, reaching, handling, fingering, feeling, talking, hearing, or 

seeing;

(6) " r e h a b ili ta ti on  specialist" means a person w h o  is a 

certified in s u r a n c e  rehabili tat io n specialist, a certified r ehabilita­

tio n  counselor, or a p e r s o n  who  has e q ui va le nt or better q u a l if ic a­

tions as d e t e r m i n e d  under regulations a d o p t e d  by the department;

(7) "remunerative employability" means having the skills 

that allow a w orker to be compensated with wages or other earnings 

equivalent to at least 60 percent of the worker's gross hourly wages 

at tha time of injury; if tha eaploymant is outside the state, the 

stated 60 percent shall be adjusted to account for the difference
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b e t w e e n  the applicable atate a v er ag e weekly wage an d the Al ask a a ver­

age weekl y wage.

* Sec. 11. AS 23.30.055 ia a a end ed  to read:

Sec. 23.30.055. E XC LUSIVENESS OF LIABILITY. The liability of an 

eaqployer p re scr ib ed  in AS 23 .30.045 is exclusive and in place of all 

o t h e r  liability of the employer and any fellow employee to the e m­

ployee, the employee's legal representative, husband or wife, parents, 

dependents, next of kin, and anyone otherwise entitled to recover 

d a ma ge s froa the employer or f el l o w  employee at law or in admiralty on 

account of the injury or death. The liability of the employer is 

exclusive ev e n  if the employee's claim is barred under AS  23.30.- 

020(b). However, if an em pl o y e r  fails to secure payment of compen­

sa t i o n  as required by this chapter, an injured employee or  the e m­

ployee's legal representative in case de ath  results from the injury 

a a y  elect to claim c oa pe nsation u n de r this chapter, or to ma in t a i n  an 

a ct i o n  against the employer at law or in admiralty for daaages on 

account of the injury or death. In that action the defendant may not 

p l e a d  as a defense that the injury was caused by the negligence of a 

fellow s e r v a n t , or that the emp lo ye e assumed the ris k of the eaploy- 

ment, or that the injury was due to the contributory negligence of the 

eaployee.

* Sec. 12. A S  23.30.075(b) is a a en ded  to read:

(b) If an [AN] employer [WHO] fails to insure and k e e p  insured 

employees subject to this c h a p t e r  or fails to obt ai n a certificate of 

self-insurance from the board, u p o n  conviction the court shall impose 

a fine of $10.000 and may isroose a sentence of [, IS PU NISHABLE BY A  

FI N E  OF N O T  MORE  THAN $1,000, O R  BY] imprisonment for not more tha n 

one  year [, OR BY BOTH]. If a n  e np l o y e r  is a corporation, all persons 

who, at the tisM of the inj ur y o r  death, had authority to insure the
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[SAID] c o r p o r a t i o n  or a p p l y  for a c e r t i f i c a t e  of s e l f - i n s u r a n c e ,  a n d  

the p e r s o n  act i v e l y  in charge of the b u s i n e s s  of the [SUCH] c o r p o­

ra t i o n  s h al l be s u b j e c t  to the p e n a l t i e s  p r e s c r i b e d  in this s u b s e c t i o n  

[HEREIN] and shall be per son al ly , jointly, a n d  s e v e r a l l y  l i a b l e  t o­

g e t h e r  w i t h  the c o r p o r a t i o n  for the p a y m e n t  of  all c o m p e n s a t i o n  o r  

o t h e r  b e n e f i t s  for w h i c h  the c o r p o r a t i o n  is liable u n d e r  this c h a p t e r  

if t h e  [SAID] c o r p o r a t i o n  at that [SUCH] ti m e  is not i n s u r e d  o r  q u a l i­

fie d  as a s el f-insurer.

* Sec. 13. A S  2 3 . 3 0 . 0 9 5 ( a )  is a m e n d e d  to read:

(a) The e m p l o y e r  shall f u r nis h m e d i c a l ,  surgical, a n d  o t h e r  

a t t e n d a n t s  or t r e a t m e n t ,  nurse a n d  h o s p i t a l  service, m e d i c i n e ,  c r u t c h­

es, a n d  appar at us  for the p e r i o d  w h i c h  t he  n a t u r e  of the i n j u r y  or the  

p r o c e s s  of r ec o v e r y  r equires, no t e x c e e d i n g  two y e a r s  from  a n d  a f t e r  

the d a t e  of injury to the employee. H o w e v e r ,  if the c o n d i t i o n  r e q u i r­

ing t h e  treatment, apparatus, o r  m e d i c i n e  is a latent one, the two- 

y e a r  p e r i o d  runs f r o m  the time the e m p l o y e e  has  k n o w l e d g e  of the 

n a t u r e  of the e m p l o y e e ' s  d i s a b i l i t y  a n d  its r e l a t i o n s h i p  to  the e m­

p l o y m e n t  and a f t e r  d i s ab le me nt.  It s h a l l  be a d d i t i o n a l l y  p r o v i d e d  

that, if co n t i n u e d  tr e a t m e n t  or  care o r  b o t h  b e y o n d  t h e  t w o - y e a r  

p e r i o d  is indicated, the i n j u r e d  e m p l o y e e  ha s the right of r e v i e w  b y  

the  board. Th e b o a r d  m a y  au t h o r i z e  c o n t i n u e d  t r e a t m e n t  o r  car e o r  

b o t h  as the p r o c e s s  o f  re covery m ay  r eq uire. W h e n  m e d i c a l  car e is 

r e q uir ed , the i n j u r e d  e mp lo yee  m a y  d e s i g n a t e  a l ic e n s e d  p h y s i c i a n  to 

p r o v i d e  all m e d i c a l  a n d  r e l a t e d  benefits. T h e  e m p l o y e e  m a y  not m a k e  

m o r e  t h a n  one c h a n g e  in the em pl o y e e ' s  c h o i c e  of a t t e n d i n g  p h y s i c i a n  

w i t h o u t  the w r i t t e n  consent of  the e m p l o y e r .  R e f e r r a l  to a  s p e c i a l i s t  

b y  t h e  e mp lo y e e ' s  a t t e n d i n g  p h y s i c i a n  is no t c o n s i d e r e d  a  c h a n g e  i n  

p h y s i c i a n s  [INSIDE T H E  STATE T O  R E N D E R  T H E  C A R E  E X C E P T  I N  C A S E S  W H E R E ,  

I N  T H E  J U D G M E N T  O F  T H E  BOARD, CA R E  O R  T R E A T M E N T  O R  B O T H  C A N  B E S T  B E
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A D M I N I S T E R E D  BT  T H E  S E L E C T I O N  OF  A N O T H E R  PHYSICIAN]. U p o n  p r o c u r i n g  

t h *  se rv i c e s  of a p h y s i c i a n ,  the injured ea pl o y e e  s h a l l  give p ro p e r  

n o t i f i c a t i o n  of the s e l e c t i o n  to the e m p l o y e r  w i t h i n  a rea so n a b l e  time 

a f t e r  first b e i n g  t re ated. N o t i c e  of a cha ng e in the a tt e n d i n a  p h y s i­

c i a n  shall be g i v e n  b e f o r e  the change [IF F O R  AN Y R E A S O N  D U R I N G  THE 

P E R I O D  W H E N  M E D I C A L  C A R E  IS R E Q U I R E D  THE  E M P L O Y E E  W I S H E S  TO C H A N G E  TO 

A N O T H E R  PHYSICIAN, T H E  E M P L O Y E E  M A Y  DO SO IN A C C O R D A N C E  W I T H  R E G U­

L A T I O N S  A D O P T E D  B Y  T H E  BOARD].

* Sec. 14. A S  2 3 . 3 0 . 0 9 5 ( c )  is a m e nde d to read:

(c) A  claim f o r  m e d i c a l  or  surgical t r e a t m e n t , or trea tme nt  

r e q u i r i n g  c o n t i n u i n g  a nd m u l t i p l e  t reatments of a s i m i l a r  n a t u r e  is 

n o t  v a l i d  an d e n f o r c e a b l e  a g ai ns t the e m p l o y e r  unless, w i t h i n  14 days 

f o l l o w i n g  treatm en t,  the p h y s i c i a n  or h e a l t h  care p r o v i d e r  g i v i n g  the 

t r e a t m e n t  or  the e m p l o y e e  r e c e i v i n g  it fur ni sh es  to the e m p l o y e r  and 

t h e  b o a r d  not ic e of th e inj ur y and treatment, p r e f e r a b l y  o n  a form 

p r e s c r i b e d  by the bo ar d. T h e  b o a r d  shall, however, e xc u s e  the failure 

to f u rn is h noti ce  w i t h i n  14 days  w h e n  it finds it to be in the i n t e r­

est of ju s t i c e  to d o  so, an d it may, u p o n  a p p l i c a t i o n  by a p a r t y  in 

interest, mak e  a n  a w a r d  for the r easonable v a l u e  of  the m e d i c a l  or 

s u r g i c a l  trea tm en t so o b t a i n e d  by the employee. W h e n  a c l a i m  is m a d e  

f o r  a cour se of t r e a t m e n t  r e q u i r i n g  c o n t i n u i n g  and m u l t i p l e  t r ea tm ent s 

o f  a s i m i l a r  nature, in a d d i t i o n  to the notice, the p h y s i c i a n  or 

h e a l t h  car e p r o v i d e r  shall f u r n i s h  a w r i t t e n  t r e a t m e n t  p l a n  if the 

co u r s e  of trea tme nt  w i l l  r e q ui re  mo r e  frequent o u t p a t i e n t  v i s i t s  than 

t h e  st an d a r d  t r e a t m e n t  f r e qu enc y for the n at u r e  a n d  de gr e e  of the 

i n j u r y  a n d  the t y p e  o f  treatments. The t re atment p l a n  shall be  f u r n­

ish e d  to the e m p l o y e e  and the em pl oye r w i t h i n  14 d a y s  a f t e r  trea ts wn t 

begins. T he  t r e a t m e n t  p l a n  must include o bjectives, mo d a l i t i e s ,  

f r e qu en cy  of t r e a tm en ts , a n d  reasons for the f r e q u e n c y  of tre at ments.
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If tha treataent p l a n  is not fu rnished as re quired under this s u b s e c­

tion. ne i t h e r  the emplo yer  n or  the employee may be required to pay for 

treatments that exc ee d the fre qu en cy standard. The board shall adopt 

ragulationa e s t ab li sh ing  standards for frequency of treatment.

* Sec. 15. AS 23.30.095(e) is a m e n d e d  to read:

(e) The e mp lo ye e shall, a f t e r  an injury, at reasonable times 

during the con ti nua nc e of the disability, if requested by the emp loyer 

or when orde red  by the board, submit to an e xam ination by a p h y si cia n 

or surgeon of the employer's choice authorized to practice m edicine 

under the laws of the j u r i s d i c t i o n  in w h i c h  the physician resides 

[STATE IN W H I C H  T H E  EMPLOYEE M A Y  B E  FOUND] , furnished and paid for by 

the employer. The employer m ay not make mor e than one change in the 

employer's choice of a ph y s i c i a n  o r  surgeon without the written c o n­

sent of the employee. Referral to a specialist by the employer's 

physician is not considered a change in physicians. A n  examin ati on  

requested by the employer not less than 14 days after injury, an d 

every 60 days thereafter, shall be presumed to be reasonable, and the 

employee shall submit to the ex ami na ti on  witho ut  further request or 

order by the board. Unless m e d i c a l l y  appropriate, the physician shall 

use existing diagn ost ic  data  to complete the examination. Facts 

relative to the injury or c lai m communicated to or otherwise learned 

by a p h y s i c i a n  or surgeon wh o may  have attended or examined the e m­

ployee, or w h o  m a y  have b e e n  pr e s e n t  at an examinat io n are not p r i v­

ileged, ei the r in the he arings p rov i d e d  for in this chapter or an 

action to r e co ve r damages against an employer wh o is subject to the 

coapensation prov is io ns of this chapter. If a n  esiployee refuses to 

submit to a n  [ANY] e xa m i n a t i o n  p ro vi ded  for in this section, the 

employee's rights to co ap e n s a t i o n  shall be s uspended until the o b­

struction or refusal ceases, an d the employee's compensation d u r i n g
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th* pe r i o d  of s us pe ns io n may, in the discr et io n of the b o a r d  or th* 

court d etermining a n  action brought for the r ec ov er y of damages u nd er  

this chapter, be forfeited. The board in any case of d e a t h  may r e­

quire an autopsy at the expense of the party r e q u e s t i n g  the autopsy. 

A n  autopsy may not be held without notice first b e i n g  g i v e n  to the 

w i d o w  or widow er  or  next of k i n  if they reside in the s tate or t heir 

w he re abouts can be reasonably ascertained, of the time and  place of 

the autopsy and reasonable time and opportunity g i v e n  the w id ow  or 

wi d o w e r  o r  next of k i n  to have a representative pres en t to witness the 

autopsy. If adequate notice is not given, the findings from the

autopsy m a y  be suppressed on m o t i o n  made to the b o a r d  o r  to the s u p e­

rior court, as the case may be.

* Sec. 16. AS 23.30.095(f) is amended to read:

(f) All fees and other charges for medical tre atm en t or service

[ARE L I M IT ED TO T H E  CHARGES TH A T  PREVAIL IN TH E SAME COMMUNITY FOR 

SIMILAR TR EATMENT O F  INJURED PERSONS OF LIKE S T A N D A R D  OF  LIVING AND] 

shall be subject to regulation by the board but ma y not exceed usual, 

customary, and reasonable fees for the treatment o r  service in the 

community in w h i c h  it is rendered, as deter mi ne d by the board. An 

employee may not be required to pay a fee or ch ar ge  for medical t r e a t­

ment or s e r v i c e .

* Sec. 17. AS 23.30.095(j) is repealed and re e n a c t e d  to read:

(J) The bo ard  m a y  appoint a medic al  services r e v i e w  committee, 

or contract w it h  a n  existing orga ni za tio n in the s tate or anothe r 

state, to assist and advise the board in m a t te rs i n v o l v i n g  the a p p r o­

priateness, necessity, and cost of medical and r e l a t e d  services p r o­

vid e d  u nde r this chapter.

* Sec. 18. AS 23.30.095 is amen de d by adding a n e w  s u b s e c t i o n  to read:

(k) In  th* event of a medi ca l dispute r e g a r d i n g  d et erminations
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of causati on , m e d i c a l  stability, a b i l i t y  to e n t e r  a r e e m p l o y m e n t  plan, 

degree o f  Impairment, fu nctional c ap acity, the amou nt  a nd e f f i c a c y  of 

the c o n t i n u a n c e  of or n e c e s s i t y  of t r e atm en t,  o r  c o m p e n s a b i l i t y  b e ­

tween t he  e m p l o y e e ' s  a t t e n d i n g  p h y s i c i a n  and the e m p l o y e r ' s  i n d e p e n­

dent m e d i c a l  ev al uation, a se co nd  i n d e p e n d e n t  m e d i c a l  e v a l u a t i o n  s h al l 

be c o n d u c t e d  b y  a p h y s i c i a n  or p h y s i c i a n s  s e l e c t e d  by the b o a r d  f r o m  a 

list e s t a b l i s h e d  and m a i n t a i n e d  by the board. T h e  cost o f  the e x a m i­

nati o n  a n d  m e d i c a l  report shall be p a i d  by  the employer. T h e  re p o r t  

of the in d e p e n d e n t  m e d i c a l  e x a m i n e r  s h a l l  be f u r n i s h e d  to  the b o a r d  

and to the  p a r t i e s  w i t h i n  14 days a f t e r  the e x a m i n a t i o n  is c oncluded. 

A  p e r s o n  m a y  not seek da m a g e s  from an  i n d e p e n d e n t  m e d i c a l  e x a m i n e r  

caused by  the r e n d e r i n g  of an o p i n i o n  o r  p r o v i d i n g  t e s t i m o n y  u n d e r  

this s u b s e c t i o n ,  except in the event of f raud o r  gross i n c o m p e t e n c e .

* Sec. 19. A S  2 3 . 3 0 . 1 0 5 ( a )  is a m en de d to read:

(a) T h e  right to c o m p e n s a t i o n  for  d i s a b i l i t y  u n d e r  thi s c h a p t e r  

is b a r r e d  u n l e s s  a c l a i m  for it is f i l e d  w i t h i n  two y e a r s  a f t e r  the 

emp lo ye e h a s  k n o w l e d g e  of the n a t u r e  of the e m p l o y e e ' s  d i s a b i l i t y  a n d  

its r e l a t i o n  to the em pl o y m e n t  and a f t e r  d i s a b l e m e n t .  H o w e v e r ,  the 

m a x i m u m  t i m e  for f il i n g  the c la im  in any e ve nt  o t h e r  t h a n  a r i s i n g  out 

of an o c c u p a t i o n a l  d i s e a s e  shall be f o u r  y e a r s  f r o m  the d a t e  o f  i n­

jury, a n d  the right to c o m p e n s a t i o n  fo r d e a t h  is b a r r e d  u n l e s s  a c l a i m  

t h e r e f o r  is filed w i t h i n  one y e a r  a f t e r  the death, e x c e p t  that if 

payme nt of c o m p e n s a t i o n  has b e e n  m a d e  w i t h o u t  a n  a w ard  o n  a c c o u n t  of 

the i n j u r y  or  death, a c l a i m  m a y  be f i l e d  w i t h i n  two y e a r s  a f t e r  the 

date o f  the last p a y m e n t  of b en ef i t s  u n d e r  A S  2 3.3 0. 18 0.  2 3 . 3 0 . 1 8 5 ,

23.30.190. 23.30.200. o r  2 3 . 3 0 . 2 1 3 . It is a d d i t i o n a l l y  p r o v i d e d  that, 

in the c as e  of latent d e f e c t s  p e r t i n e n t  to a n d  c a u s i n g  c o m p e n s a b l e  

di sa bi lit y,  the i n j u r e d  em pl o y e e  h a s  f ul l  r i g h t  to c l a i m  as sha ll  be 

d e t e r m i n e d  by the board, time l i m i t a t i o n s  n o t w i t h s t a n d i n g .
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1 *  Sec. 20. A S  2 3 . 3 0 . 1 1 0 ( c )  is re pe ale d and r e e n a c t e d  to read:

2 (c) B e f o r e  a  h e a r i n g  is scheduled, the p a r t y  s e e k i n g  a h e a r i n g

3 s h al l file a r e q u e s t  f or  a h e a r i n g  to ge t h e r  w i t h  a n  af f i d a v i t  s t at in g

4 that the p a r t y  h a s  c o m p l e t e d  ne c e s s a r y  di scovery, o b t a i n e d  n e c e s s a r y

5 evidence, a n d  is p r e p a r e d  for the hearing. A n  o p p o s i n g  p a r t y  shall

6 h a v e  10 days a f t e r  the h e a r i n g  request is filed to file a response.

7 If a  p art y o p p o s e a  the h e a r i n g  request, the b o a r d  o r  a b o a r d  d e s i g n e e

8 s hall w i t h i n  30 d ay s  of the filing of the o p p o s i t i o n  cond uc t a pre-

9 h e a r i n g  c o n f e r e n c e  an d set a h e a r i n g  date. If o p p o s i t i o n  is not

10 filed, a h e a r i n g  shall be s c h e d u l e d  no  later t h a n  60 d a y s  a f t e r  the

11 recei pt  of the  h e a r i n g  request. The b o a r d  shall g iv e  e a c h  p a r t y  at

12 least 10 days' n o t i c e  of the hearing, either p e r s o n a l l y  o r  by  cer-

13 t i f i e d  mail. A f t e r  a h e a r i n g  has been.sche du le d, the p a r t i e s  m a y  not

14 st ip ula te  to c h a n g e  the h e a r i n g  date o r  to cancel, p o s tp on e,  o r  con-

15 t inue the h e a r i n g ,  ex cep t for good cause as d e t e r m i n e d  b y  the board.

16 A f t e r  c o m p l e t i o n  of the h e a r i n g  the bo ar d s hall c lo se the h e a r i n g

17 record. If a s e t t l e m e n t  a g r e em en t is reached b y  the p a r t i e s  less t h a n

18 14 days b e f o r e  the he aring, the parties shall a p p e a r  at the ti m e  of

19 the s c h e d u l e d  h e a r i n g  to s ta te  the terms of the s e t t l e m e n t  agreement.

20 W i t h i n  30 d a y s  a f t e r  the h e a r i n g  record closes, th e b o a r d  shall file

21 its decision. If the  e m p l o y e r  controverts a c l a i m  o n  a b o ar d-p re -

22 s c r i b e d  c o n t r o v e r s i o n  n o t i c e  a nd  the e mployee do e s  n o t  r e qu es t a

23 h e a r i n g  w i t h i n  two ye ar s f o l l o w i n g  the filing of  the c o n t r o v e r s i o n

24 notice, the c l a i m  is denied.

25 * Sec. 21. A S  2 3 . 3 0 . 1 2 0  is a m e n d e d  by ad di ng a n e w  s u b s e c t i o n  to read:

26 (c) T h e  p r e s u m p t i o n  of comp en sa bi lit y e s t a b l i s h e d  in  (a) o f  this

27 s e c t i o n  doe s not  a p p l y  to a m e n t a l  injury r e s u l t i n g  f r o m  w o r k - r e l a t e d

28 stress.

29 * Sec. 22. A S  2 3 . 3 0 . 1 2 5  is a m e n d e d  by a dd i n g  a n e w  s u b s e c t i o n  to read:
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(f) Subject to an eaployer's or oaployoo't bur de n of proof, e 

finding of feet aade by the board as a part of a coapensation order Is 

concl usi ve  unl es s the court specifically finds that a reasonable 

person c o u l d  not have reached the conclusion aade by the board.

* Sec. 23. A S  23.30.130(a) is aaended to read:

(a) U p o n  its own initiative, or u p o n  the applic at ion  of any

party in interest o n  the ground of a change in conditions, including, 

for the p ur po ses  of AS 23.30.175, a change in residence, o r  because of 

a a i s t a k e  in its deteraination of a fact, the b oard aay, before one 

year a f t e r  tha date of the last payaent of coapensation benefits un de r 

AS 23.30.180. 23.30.185. 23.30.190. 23.30.200. or 2 3 . 3 0 . 2 1 5 . whethe r 

or not a c o a pe nsa ti on  order has b e e n  issued, or before one year af te r 

the r e j e c t i o n  o f  a claia, review a coapensation case under [IN A C C O R­

DANCE WITH] the procedure p rescribed in respect of claias in AS 23.- 

30.110. U n d e r  [IN ACCORDANCE WITH] A S  23.30.110 the board aay issue a 

ne w c o a p e n s a t i o n  order w hi ch  terainates, continues, reinstates, i n­

creases, o r  decreases the compensation, or award coapensation.

* Sec. 24. AS 23.30.155(c) is aaended to read:

(c) The insurer o r  adjuster [EMPLOYER] shall not i f y  the b oa rd

and the ea pl oye e o n  a fora pr escribed by the board that the payaent of

c o a p e n s a t i o n  has b e g u n  or has b e e n  increased, decreased, suspended, 

t erainated, resuaed, o r  changed in type. A n  initial report shall be 

filed w i t h  the board and sent to the eaployee w it h i n  21 days after the 

date of Issuing the first payaent of cospensatlon. If at any tiae 21

days or  ao r e  pass and n o  coapensation payaent is issued, a report

n o t i f y i i ^  the b oard an d the eaployee of the termination o r  susp en si on  

of c o a p e n s a t i o n  shall be filed w i t h  the board and sent to the e ap loyee 

w i t h i n  21 days aftar the date the last coapensation payaent was is*

sued. A  report shall also be filed w i t h  the b oa rd  and  sent to the
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e m p l o y e e  with in  28 days after the da t e  of issuing a paya en t i n c r e a s­

ing, decreasing, resum in g^  or c hanging the type of c o a pe ns ati on  paid. 

If the  [EMPLOYER F AIL S T O  NOTIFY THE] b o a r d  and the employee are not 

n o t i f i e d  within the 28 days pr esc r i b e d  by this subsection for r e p o r t­

ing, the insurer or  adjuster [EMPLOYER] shall pay a civil pe n a l t y  of 

$100 fo r the first day plus $10 for e a c h  day there af te r that the 

[EM PL OY ER FAILED TO  GIVE] notice was  not g i v e n . Total p e n al ti es  u n d e r  

this subsection [SECTION] ma y not e x c e e d  $1,000 for a failu re  to file 

a r eq ui r e d  r e p o r t . Penalties a ss es s e d  u nd er  this s u b s e c t i o n  are 

e l i a i b l e  for r e d u c t i o n  under (m) of this section. A p e n a l t y  a s s e s s e d  

u n d e r  this s ub se c t i o n  after penalties have  be e n  reduced u n d e r  (n) of 

this section shall be increased by 25 percent and shall b e a r  interest 

at the rate e s t a b l i s h e d  under AS 45.45.010.

* Sec. 25. AS 23 .30 .155(d) is amended to read:

(d) If the e mployer controverta the right to c o a p e n s a t i o n  the 

e m p l o y e r  shall file w i t h  the board and send to the em ployee a n o t i c e  

of c o n t r o v ers io n o n  or before the 21st day after the e m p l o y e r  has  

kn o w l e d g e  of the alleged injury or death. If the em pl oy er  co ntr ov er ts  

the right to c o m p en sa tio n after pa ym e n t s  have begun, the e a p l o y e r  

s hall file w i t h  the board and send to the employee a n o t i c e  of c o n­

troversi on  w i t h i n  seven days a f t e r  an installment of c o a p e n s a t i o n  

p a y a b l e  without a n  award is due. W h e n  payment of t emporary d i s a b i l i t y  

b en ef it s is cont ro ver te d solely on the grounds that a n o t h e r  e m p l o y e r  

or  another in s u r e r  of the same careloyer may be r esponsible for all or  

a p o r t i o n  of the benefits, the m os t  recent em ployer o r  i n s ure r w h o  is 

p a r t y  to the c l a i m  and who may  b e  liable shall m a k e  the p a y m e n t s  

d u r i n g  the p e n d e n c y  of the dispute. W h e n  a final d e t e n s i n a t i o n  of 

liability is autde, any reimbursement required, including inter es t at 

the statutory rate, and all costs a n d  a t t o r n e y s’ fees inc ur re d b y  the
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1 e r t y f t U t o t  f p l w t s t  ■b.m .frp  w i t h i n  *» f r y  °l fctw

2 tion.

3 * Sec. 26. A S  2 3 . 3 0 . 1 3 3 ( e )  ie e me nde d te reed:

4 (e) If an y I n s t a l l m e n t  of c o m p e n s a t i o n  p a y a b l e  w i t h o u t  a n  a w a r d

5 is n o t  p a i d  w i t h i n  s e v e n  d a y s  a ft ar it b e c o m e s  due, as p r o v i d e d  i n  (b)

6 o f  t hi s  section, t he re s h a l l  be a d d e d  to the  u n p a i d  i n s t a l l m e n t  an

7 a m o u n t  e q u a l  to 2 1  [20] p e r c e n t  of it. T hi s  a d d i t i o n a l  a m o u n t  shall

8 b e  p a i d  at the sasui time as, and in a d d i t i o n  to, tho i n s t a l l m e n t ,

9 u n l e s s  n o t i c e  is f il ed  u n d e r  (d) of this  s e c t i o n  o r  u n l e s s  the

10 n o n p a y m e n t  is e a c u s s d  by t h o  b o a r d  a f t e r  a s h o w i n g  by  the  e m p l o y e r

11 that o w i n g  to c o n d i t i o n s  o v e r  w h i c h  the e m p l o y e r  h a d  n o  c o n t r o l  the

12 i n s t a l l m e n t  co ul d not be p a i d  w i t h i n  the p e r i o d  p r e s c r i b e d  f o r  the

13 p a y m e n t .

14 * Sec. 27. A S  2 3. 30 . 1 5 3 ( f )  is a m e n d e d  to read:

15 (f) If c o m p e n s a t i o n  p a y a b l e  u n d e r  the terms of  a n  a w a r d  is not

16 p a i d  w i t h i n  14 d ay s  a f t e r  it b e c o m e s  due, t h e r e  sh al l be a d d e d  to that

17 u n p a i d  c o s p e n s a t i o n  an a m o u n t  e q ua l to 25 [20] p e r c e n t  of  it w h i c h

18 s h a l l  be p a i d  at th e same  time  as, but in a d d i t i o n  to, t h e  c o s p e n s a -

19 tion, u n l e s s  r e v i e w  of t h e  c o m p e n s a t i o n  o r d e r  m a k i n g  the a w a r d  is h a d

20 as p r o v i d e d  in A S  2 3 . 3 0 . 1 2 5  and an  i n t e r l o c u t o r y  i n j u n c t i o n  s t a y i n g

21  p a y m e n t s  is a l l o w e d  by th e court.

22 *  Sec. 28. AS  2 3 . 3 0 . 1 5 5 (m) is r e p e a l e d  a n d  r e e n a c t e d  t o  read:

23 (m) O n  or  b e f o r e  M a r c h  1 of  e a c h  y e a r  the i n s u r e r  o r  a d j u s t e r

24 s h a l l  fil e a v e r i f i e d  a n n u a l  rep or t o n  a  f o r m  p r e s c r i b e d  b y  t h e  b o a r d

25 s t a t i n g  t he t ota l amount o f  all c o m p e n s a t i o n  b y  type, t h e  n u m b e r  o f

26 c l a i m s  r e c e i v e d  a n d  the p e r c e n t a g e  c o n t r o v e r t e d ,  m e d i c a l ,  a n d  r e l a t e d

27 . b e n e f i t s ,  v o c a t i o n a l  r e h a b i l i t a t i o n  e x p e n s e s ,  l e gal  fees, i n c l u d i n g  a

28 s e p a r a t e  t otal f o r  fees p a i d  to a t t o r n e y s  a n d  fees p a i d  f o r  t h e  o t h e r
f

29 c o s t s  o f  litigation, a n d  p e n a l t i e s  p a i d  o n  a ll c l a i m s  d u r i n g  the
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p r e c e d i n g  c al e n d a r  year. If the an nua l r e p o r t  ia tiaely a nd  c o a p l e t e  

w h e n  r e c e i v e d  by the b o a r d  and p r o v i d e a  a c c u r a t e  i n f o r a a t i o n  about 

ea c h  c a t e g o r y  of payments, the c o m m i s s i o n e r  s h al l review the t i m e l i­

ness o f  th e insurer's or adjus te r' s repo rt s f i l e d  du ri ng the p r e c e d i n g  

y e a r  u n d e r  (c) of this section. If d u r i n g  the p r e c e d i n g  y e a r  the 

i n s u r e r  o r  a d j u s t e r  filed at least 99 p e r c e n t  of the reports o n  tisa, 

the p e n a l t i e s  a sse ss ed  u n d e r  (c) of this s e c t i o n  shall b e  waived. If 

d u r i n g  the p r e c e d i n g  y e a r  the i ns ure r o r  a d j u s t e r  filed at least 97 

p e r c e n t  o f  the reports on time, 75 percen t of  the pena lt ie s a s s e s s e d  

u n d e r  (c) of this s e c t i o n  shall be waived. If duri ng  the p r e c e d i n g  

y e a r  the  i n s ur er  or  a dj u s t e r  filed 95 p e r c e n t  of the reports o n  time, 

50 p e r c e n t  of the pena lt ie s a s s e s s e d  u n d e r  (c) of this s e c t i o n  shall 

be w a i v e d .  If dur i n g  the p r e c e d i n g  y e a r  the insurer's or  ad ju s t e r ' s  

r e p o r t s  h av e  not b e e n  filed o n  time at least 95 percent of the time, 

n o n e  o f  the pe nalties as sessed u n d e r  (c) o f  this s e c t i o n  s h a l l  be 

w a i v e d .  Th e pe na lti es  that are not w a i v e d  a r e  due and  p a y a b l e  w h e n  

the i n s u r e r  or ad ju s t e r  receives n o t i f i c a t i o n  from the c o s a i a a i o n e r  

r e g a r d i n g  the timeliness of the reports. If the annual report ia not 

f i l e d  by M a r c h  1 of e a c h  year, the i n su re r o r  adj u s t e r  shall p a y  a 

c iv il  p e n a l t y  of $100 for the first day  the annual report is late, and 

$10 fo r e a c h  additional day the report is late. If the annual report 

is i n c o m p l e t e  wh e n  filed, the i n s u r e r  o r  a d j u s t e r  shall pa y a  civil 

p e n a l t y  of $1,000.

* Sec. 29. A S  23.30.155 ia a m end ed  by a d d i n g  n e w  subsections to read:

(n) If the em pl o y e r  is s e l f - i n s u r e d  o r  uninsured, the r e q u i r e­

m e n t s  of  (c) and (a) of this s e c t i o n  a p p l y  to  the eaployer.

(o) The b oard shall p n m p t l y  n o t i f y  t h e  d i v i s i o n  of in s u r a n c e  if 

t h e  b o a r d  d etermines that the e m p l o y e r ' s  i n s u r e r  has f r i v o l o u s l y  o r  

u n f a i r l y  c ont roverted c o m p e n s a t i o n  d u e  u n d e r  thia chapter. A f t e r
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rec eiving notice froa the board, the divisi on of insurance shall 

dete rm ine  if the insurer ha s c ommitted an un f a i r  c laia settlement 

practice u nd er  48 21.38.125.

* Sec. 30. AS  23.30.175 is repealed and reenacted to ryad:

Sec. 23.30.175. RA TBS  OF C 0 M P E H S A T 1 0 H . (a) The w e e k l y  rate of

coap en sat io n for d i sab il it y or d eat h a a y  not exceed $700 and initially 

a a y  not be  less than $110. However, if the bpayd determines thaf the 

eaployae's spendable w e e k l y  wages are less than $110 a w e e k  as coa- 

puted u n d e r  AS 23.30.220, or less t ha n  $154 a w e e k  in the case of an 

eaployee wh o has furni sh ed  do cu mentary proof of the ea p l o y e e ' » wages, 

it shall issue an o rd er  adjusting the weekly rate of coapensation fo a 

rate equal to the e a pl oya e' s spendable weekly wages. If thy eaployer 

can ver if y that the eaiployae's sp endable weekly w ages are less than 

$154, tha eaployer a a y  adjust the w e a k l y  rate of compensation to a 

rate equal to the e mp lo ye e' s spendable weekly w ages without an order 

of the board. If the employee's spendable week ly  wages aye greater 

than $154, but 80 percent of the employee's spendable w e e k l y  wages is 

less then  $154, the e mployee's w ee k l y  rate of coape ns at io n shall be 

$154. P r i o r  payaents m a d e  in excess of the adj usted rafe  shall h* 

de du ct ed  froa the un p a i d  coape ns at io n in the a a n n e r  the b oa rd  d e t e r­

mines. In any case, thy eaployer shall pay tiaely compensation.

(b) The following rules apply to benefits payable to recipients 

not re sid in g in the state at the ti a e  coapensation benefi ts aye p a y­

able:

(1) the w e e k l y  rate of coa pen sa ti on  shall he calculated by 

M ul t i p l y i n g  the recipi en t' s w ee k l y  c oap en s a t i o n  rate c alculated undyy

AS 23.30.100, 23.30.185, 23.30.190. 23.30.200, or  23.30.215, by the
(

ratio of the cost of living of th e a r e a  in w h i c h  the recipient resides 

to the cost of living in this state;
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(2) the calculation r eq ui re d by (1) of thia s ubsection does 

not a p p l y  if the recipient is absent from the state for m e di ca l or r e­

ha b i l i t a t i o n  services not reasonably ava il ab le in the state;

(3) if the gross weekly e ar ni ngs  of the recipient and the 

res ul ti ng c omp ensation rate is d e t e r m i n e d  u nder AS 23.30.220(a)(2), 

the c a l c u l a t i o n  required by this s u b s e c t i o n  applies only to the p o r­

tion of the recipient's weekly c o m p e n s a t i o n  rate a t tr ib ut abl e to wa ge s 

earned in the state;

(4) application of this s ubs e c t i o n  m ay not reduce the 

w ee k l y  c o m pe ns ati on  rate to less th a n  $154 a week, except as p ro vi ded  

in (a) of this section.

(c) The board shall provide by r e g u l a t i o n  for the d et e r m i n a t i o n  

and c o m p a r i s o n  of living costs for this state and the o th er  areas in 

w h i c h  recipi en ts reside and for the annual r ed et e r m i n a t i o n  and c o m­

par i s o n  of these costs.

* Sec. 31. A S  23.30.180 is amended to read:

Sec. 23.30.180. PERMANENT T O T A L  DISABILITY. In case of total 

di sa b i l i t y  adjudged to be permanent 80 percent of the injured e m­

ployee's  spendable w e e k l y  wages shall be paid  to the employee du r i n g  

the co n t i n u a n c e  of the total disability. If a perma ne nt  parti al  

di sa b i l i t y  award has b e e n  made b ef o r e  a permanent total di sability 

determin at io n, permanent total d i s a b i l i t y  benefits mus t be reduced by 

the amount of the permanent p a rt ia l d isa bi li ty  award, adjusted for

inflation, in a m ann e r  dete rm in ed  by the board. Loss of bot h hands, 

or b o t h  arms, or bot h  feet, or b o t h  legs, or bo t h  eyes, o r  of any two 

of them, in  the absence of conclu si ve p r o o f  to tha contrary, c o n s t i­

tutes perm an en t total disability. I n  all othar cases pansanent total 

d i s a b i l i t y  is determined in acc or d a n c e  w i t h  tha facts. I n  mafcina this

d e t e r m i n a t i o n  the mar k e t  for the e m p loy ee 's  ser vices shall ba
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1 (1) a rea of r esidence;

2 (2) area of last employment;

3 (3) the state of residence; and

4 (4) the State of Alaska.

5 * Sec. 32. A S  23 .30.180 is a m e n d e d  by a dd i n g  a n e w  s u b s e c t i o n  to read:

6 (b) F a i l u r e  to a c h i e v e  r e m u n e r a t i v e  e m p l o y a b i l i t y  as d e f i n e d  in

7 AS 2 3 . 3 0 . 0 4 1 ( p )  does not, by itself, c o n s t i t u t e  p e r m a n e n t  total dis-

8 ability.

9 * Sec. 33. A S  23.30.185 is a m e n d e d  to read:

10 Sec. 23.30.185. C O M P E N S A T I O N  FOR  T E M P O R A R Y  T O T A L  DISABIL ITY . In

11 case of d i s a b i l i t y  total in c h a r a c t e r  but t e m p o r a r y  in quality, 80

12 p e r c e n t  of the injured e m p l o y e e ' s  spe nda bl e w e e k l y  w ag es shall be paid

13 to th e e m p l o y e e  du r i n g  the co n t i n u a n c e  of the dis abi li ty . T e m p o r a r y  {

14 total d i s a b i l i t y  be ne f i t s  m a y  not be paid for any p e r i o d  of d isa b i l i t y

15 o c c u r r i n g  a f t e r  the dat e of m e d i c a l  stability.

16 *  Sec. 34. A S  2 3. 30.190 is r e p e a l e d  and r e e n a c t e d  to read:

17 Sec. 23.30.190. C O M P E N S A T I O N  FOR P E R M A N E N T  P A R T I A L  IMPAIRMENT.

18 (a) In case  of impai rm ent  p a r t i a l  in c h a r a c t e r  but p e r m a n e n t  in

19 qu ality, a n d  not r e s u l t i n g  in p er m a n e n t  t ot al  di s a b i l i t y ,  the compen-

20 s a t i o n  is $13 5,000 m u l t i p l i e d  b y  the e m p l o y e e ' s  p e r c e n t a g e  of perma-

21 nent i m p a i r m e n t  of the w h o l e  person. T h e  p e r c e n t a g e  of p e r m an en t

22 i m p a i r m e n t  of the w h o l e  p e r s o n  is the p e r c e n t a g e  of im pa i r m e n t  to the

23 p a r t i c u l a r  b o d y  part, system, o r  fun c t i o n  c o n v e r t e d  to the p e r c e n t a g e

24 of i m p a i r m e n t  to the w h o l e  p e r s o n  as p r o v i d e d  u n d e r  (b) of this sec-

25 tion. T h e  c o m p e n s a t i o n  is p a y a b l e  in a s i n g l e  lump sum, except as

2i o t h e r w i s e  p r o v i d e d  i n  A S  2 3. 30 .0 41,  but th e c o m p e n s a t i o n  m a y  no t be

27 d i s c o u n t e d  for any p r e s e n t  v a l u e  co ns i d e r a t i o n s .

28 (b) A l l  d e t e r m i n a t i o n s  of the e x i s t e n c e  a n d  d e g r e e  of p e r m ane nt
' i
29 i m pai rm en t shall be m a d e  s t r i c t l y  a nd  s o l e l y  u n d e r  tha w h o l e  p e r s o n
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d e t e r m i n a t i o n  aa set out in the A m e r i c a n  M e d ic al  A s s o c i a t i o n  Gu id es  to 

the E v a l u a t i o n  of Permanent Impairment, except that a n  impairment 

r a t i n g  m a y  not be rounded to the  next five percent. The board shall 

adopt a su p p l e me nt ar y r e c o g n i z e d  schedule for injuries that cannot be 

rated by  use of the A m e r i c a n  M e d i c a l  A s s o c i a t i o n  Guides.

(c) The impairment r a t i n g  d et er mi ne d u n der  (a) of this s e ct io n 

shall be r e du ced  by a p e r man en t impairment that e xi st ed  befo re  the 

c o m p e n s a b l e  injury. If the co m b i n a t i o n  of a prior impairment rating 

and  a r at i n g  u n d e r  (a) of this sectio n w o u l d  result in the em pl oy ee  

b e i n g  c o n s i d e r e d  p er ma nen tl y totally disabled, the p r i o r  ra ti ng  does 

not n e g a t e  a finding of p e r m a n e n t  total disability.

* Sec. 35. A S  23.30.200 is a m e n d e d  to read:

Sec. 23.30.200. T E M P O R A R Y  PARTIA L DISABILITY. In case of t e m p o­

rary p a r t i a l  disabi li ty  r e s u l t i n g  in d ec rease of e a r ni ng c apacity the 

c o m p e n s a t i o n  shall be 80 p e r c e n t  of the di fference b e t w e e n  the injured 

e m p l o y e e’s spendable week ly  w a g e s  before the injury and the wage- 

e a r n i n g  ca pacity of the e m p l o y e e  after the injury in  the same  or 

a n o t h e r  employment, to be p a i d  dur in g the continuance of  the d i s a b i l i­

ty, but not to be paid for m o r e  than five years. T e m p o r a r y  partia l 

d i s a b i l i t y  benefits may not be paid for a peri od  of d i s a b i l i t y  o c c u r­

ri n g  a f t e r  the date of m e d i c a l  stability.

* Sec. 36. A S  23.30.200 is a m e n d e d  by adding a new s u b s e c t i o n  to read:

(b) T he w a g e - e a r n i n g  capacity of an injured em pl o y e e  is d e t e r­

m i n e d  b y  the actual s p e n da ble  wee kly  wa g e  of the em pl o y e e  if the 

a c t u a l  sp end ab le  weekly w a g e  fairly and  reasonably r e pr ese nt s the 

w a g e - e a r n i n g  capacity of the employee. The boa rd  may, in the interest 

of  Ju stice, fix the w a g e - e a r n i n g  c ap acity that is reasonable, having 

d u a  re g a r d  to the nature of  the injury, the degree of p hy si c a l  isq>air- 

ment, the usual employment, a n d  o ther factors or c i r c u m st anc es  in tha
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cast that aay affact tha capacity of tha aaployaa to a a m  wages in a 

diaablad condition, including the effect of d is ab ili ty  as it may 

naturally axtand into tha future.

* Sac. 37. AS 23.30.220(a) is amended to read:

(a) Tha spen da bl e weekly wage of an injured em pl oy ee  at the time 

of an injury ia the basis for computing compensation. It is the 

employee's gross w e e k l y  earnings minus payroll tax deductions. The 

gross weekly e ar nings shall be calculated as follows:

(1) The gross weekly earnings are computed by  dividing by 

100 the gross e ar nings of the employee in the two calendar years 

immediately pr e c e d i n g  the injury.

(2) If the employee was absent from the l abor market for 18 

aonths or more of the two calendar years prec ed in g the injury [THE 

BOARD DETERMINES TH A T  THE GROSS WEEKLY EARNINGS AT T H E  TIME OF THE 

INJURY CANNOT B E  FAIRLY CALCULATED U NDE R (1) OF THIS SUBSECTION], the 

board shall [MAY] determine the employee's gross w e e k l y  earnings for 

calculating c omp ensation by considering the nature of the employee's 

work and work h i s t o r y , but compensation may not exceed the employee's 

gross weekly earni ng s at the time of i n j u r y .

(3) If an employee w h e n  injured is a minor, an  apprentice, 

or a trainee in a formal training p r o g r a a , aa d e t e r m i n e d  by the board, 

whose wages u n d e r  normal conditions would increase d u r i n g  the period 

of disability, the projected increase aay be c o n s i d e r e d  by the board 

in coaputing the gross weekly earnings of the eaployee.

(4) If the eaployee is injured w h i l e  pe rf o r m i n g  duties as a 

volunteer aabulance attendant, policaauui, or fireman, the gross week ly  

earnings for calculating compensation shall be the aini au m gross 

weekly earnings p a i d  a full-tiae aabulance attendant, policeman, or 

fireman employed in the political subdivi si on  w h e r e  the injury
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occurred, or, if the po l i t i c a l  s u b d i v i s i o n  has no full-time am bulance 

attendants, policemen, or firemen, at a reasonable figure p r e v i o u s l y  

set by the political s u b d i v i s i o n  to ma k e  this de te r m i n a t i o n  but in n o  

case ma y the gross we e k l y  ear n i n g s  for c alc ulating c o m p e n s a t i o n  be 

less than the m i ni mu m wa g e  c o m p u t e d  o n  the basis of 40 h ours wo r k  p e r  

week.

*  Sec. 38. AS 23.30.225 is am e n d e d  by a d d i n g  a new s u b s e c t i o n  to read:

(c) If employer c o n t r i b ut io ns  to a qual if ied  p e n s i o n  or profit 

sharing plan have b e e n  in cl u d e d  in the d e t e r m i n a t i o n  of g r o s s  earnings 

and the employee is rece iv in g p e n s i o n  or  profit shar in g payments, 

weekly compensation benefits p a y a b l e  u n d e r  this c h apt er  shall be 

reduced by the amount p aid or p a y a b l e  to the injured w o r k e r  u nd er the 

plan for any week or w eeks d u r i n g  w h i c h  c om pe n s a t i o n  be nef it s are also 

payable. The amount of the r e d u c t i o n  ma y not in any w e e k  exc ee d the 

increase in weekly c o m p e n s a t i o n  be nef it s brought about by the i n c l u­

sion of employer contrib ut ion s to a q u a l i f i e d  p e n s i o n  or pr o f i t  s h a r­

ing pl a n  in the de te r m i n a t i o n  of gross earnings.

* Sec. 39. AS 23.30.244 is a m e n d e d  to read:

Sec. 23.30.244. C I V I L  D E F E N S E  A N D  DI SAS T E R  R EL I E F  FORCES AS 

STATE EMPLOYEES. A  resident of A l a s k a  tempor ar ily  e n g a g e d  in a civil 

defense or disaster relief f u n c t i o n  in a n o t h e r  state or c o u n t r y  u n d e r  

[THE PROVISION OF] AS 26 . 2 3 . 1 3 0  or as a v o l u n t e e r  i n  this state is 

considered an employee of the state for purposes of this chapter.

* Sec. 40. AS 23.30 is am e n d e d  b y  add i n g  a n e w  s e c ti on  to read:

Sec. 23.30.247. D I S C R I M I N A T I O N  PROHIBITED, (a) A n  e m p l o y e r  m a y  

not discriminate in hiring, prom oti on , or r e t en ti on p o l i c i e s  or p r a c­

tices against an employee w h o  has in g o o d  faith f ile d a c l a i m  for or 

received benefits u n d e r  this chapter. A n  em ployer w h o  v i o l a t e s  this 

section is liable to the e m p l o y e e  for d a aa ge s to be a s s e s s e d  by the
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1 court i n  a p r i v a t e  civil action.

2 (b) Thi a a e c t i o n  m a y  not be c o n s t r u e d  to p r e v e n t  an e m p l o y e r

3 from b a a i n g  h i r i n g ,  promotion, o r  r e t e n t i o n  p o l i c i e s  or p r a c t i c e s  on

4 c o n s i d e r a t i o n s  of  the e m p l o y e e ' s  safety p r a c t i c e s  o r  the e m p l o y e e ' s

5 p h y s i c a l  a n d  m e n t a l  abilities; n o r  may thi s s e c t i o n  be c o n s t r u e d  so as

6 to cr eat e e m p l o y m e n t  rights not ot h e r w i s e  in  existence.

7 (c) Th i s  s e c t i o n  m a y  not be c o n s t r u e d  to p r o h i b i t  a n  e m p l o y e r

8 from r e q u i r i n g  a p r o s p e c t i v e  e m p l o y e e  to fill out a p r e e m p l o y m e n t

9 q u e s t i o n n a i r e  o r  a p p l i c a t i o n  r e g a r d i n g  the p e r s o n ' s  p r i o r  h e a l t h  or

10 d i s a b i l i t y  h i s t o r y  as long as it is meant to e i t h e r  d o c u m e n t  w r i t t e n

11 n o t i c e  for s e c o n d  injury fund r e i m b u r s e m e n t  u n d e r  A S  2 3 . 3 0 . 2 0 5 ( c )  or

12 to d e t e r m i n e  w h e t h e r  the e m p l o y e e  has the p h y s i c a l  o r  m e n t a l  c a p a c i t y

13 to m e e t  the d o c u m e n t e d  p h y s i c a l  o r  m en t a l  d e m a n d s  of the work.

14 * Sec. 41. A S  2 3 . 3 0 . 2 6 5 ( 1 5 )  is a m e nde d to read:

15 (15) "gross e a r n i n g s "  means p e r i o d i c  pay men ts , by a n  em-

16 p l o y e r  to an  e m p l o y e e  for e m plo ym en t b e f o r e  any a u t h o r i z e d  o r  l aw fu ll y

17 re qu i r e d  d e d u c t i o n  or w i t h h o l d i n g  of m o n e y  by the employer, i n c l u d i n g

18 c o m p e n s a t i o n  that is d e f e r r e d  at the o p t i o n  of the e m p lo ye e,  and

19 e x c l u d i n g  i r r e g u l a r  bonuses, r e i m b u r s e m e n t  of exp en ses , e x p e n s e  allow-

2 0  ances, a n d  a n y  benefit or pa y m e n t  to the e m p l o y e e  that is not  fully

2 1  taxabl e to t he e mpl oy ee  d u r i n g  the pay p e r i o d , ex ce pt  that t he  total

22 amount of c o n t r i b u t i o n s  m ad e  by an e m p l o y e r  to a q u a l i f i e d  p e n s i o n  or

23 pro f i t  s h a r i n g  p l a n  d u r i n g  the two p l a n  y e a r s  p r e c e d i n g  the injury,

24  n m l t i p l i e d  b y  the pe rc e n t a g e  of the e m p l o y e e ' s  v e s t e d  i nt ere st  in the

25 p l a n  at the t i m e  of injury, s h al l be i n c l u d e d  in the d e t e r m i n a t i o n  of

26 a ro se  e a r n i n g s : tha v a l u e  of r o o m  and b o a r d  if t a x a b l e  to the e mp lo y e e

27 may be c o n s i d e r e d  in d e t e r m i n i n g  gross e a r ni ng s;  however , the v a l u e  of

28 ro o m  and  b o a r d  that w o u l d  r a i s e  an e m p l o y e e ' s  g ro ss  w e e k l y  earnifig

29 above the state [ALASKA] av e r a g e  w e e k l y  w a g e  at the tim e of  i n j u r y  may
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not be  considered;

* Sec. 42. AS 23.30.265(17) is a m e nd ed  to read:

(17) "injury" m ea ns ac cidental inj ury  or d e a t h  arising out 

of a n d  in the course of employment, and an  o c c u p a t i o n a l  disease or 

i n f e c t i o n  w h i c h  arises n a t u r a l l y  out of the e mp lo ym ent  or w h ich  n a t u­

rally or unavoid abl y resul ts from an acci den ta l i n j u r y ; "injury" [, 

AND] includes breakage or damage to eyeglasses, h e a r i n g  aids, d e n­

tures, or any prosthetic devices w h i c h  f unc t i o n  as part of the body 

and further includes an  injury caused by the w il f u l  act of a third 

p e r s o n  di re c t e d  against a n  em ployee beca us e of the e m p l o y m e n t ; " i n­

jury" does not include m en t a l  injury caused by m ental stress unless it 

is es t a b l i s h e d  that (A) the w o r k  stress was e x t r a o r d i n a r y  and unusual 

in c o m p a r i s o n  to p r e s su re s and tensions e x p e r i e n c e d  by individuals in 

a compa ra ble  work environment, and (B) the w o r k  stress was the p r e d o m­

inant cause of the m e n t a l  injury; the amount of w o r k  stress shall be 

m e a s u r e d  by actual events; a men ta l injury is not cons id er ed to arise 

out of and in the course of employment if it results from  a d i s c i p l i n­

ary action, work  evaluation, job transfer, layoff, demotion, t e r m i n a­

ti o n  or similar action, t ake n in good fai th  by the e m p l o y e r ;

* Sac. 43. AS  23.30.265 is amend ed  by a dd i n g  a n e w  p a r a g r a p h  to read:

(34) "medical stability" m eans the dat e a f t a r  which further 

obj e c t i v e l y  meas ura bl e improvement from the effects of the compensable 

injury is not re asonably exp ec te d to result from ad ditional m e di cal  

care or treatment, n o t w i t h s t a n d i n g  the p o s s i b l e  n e e d  for additional 

me d i c a l  care or the p o s s i b i l i t y  of improv eme nt  or det e r i o r a t i o n  r e­

sul t i n g  from the p a s s a g e  of time; m e d i c a l  s t a bi lit y s hall be pre su m e d  

in the absence of o b j e c t i v e l y  me as u r a b l e  im pr ovement for a pe r i o d  of 

45 days; this p r e s u m p t i o n  m a y  be r eb ut ted  b y  c le ar and c o nv in cin g 

e v i d e n c e .
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*  Sec. 44. AS 23.30.210 and 23.30.265(28) are repealed.

* Sec. 45. TRANSITIONAL PROVISIONS. N ot wit hstanding AS 23.30.040(b), 

as amended by sec. 8 of this Act, and AS 23.30.155(m), as amended by 

sec. 28 of this Act, on or before March 1, 1989, each employer that is 

subject to those sections shall file a report and make the appropriate 

contribution for all claims existing as of December 31, 1988. The pe ri od  

covered in the report shall be from the date of the termination report or 

the last anniversary report filed, if one has been  filed, through 

De cember 31, 1988.

* Sec. 46. TEMPORARY RATE REDUCTION; FU T U R E  FILINGS. (a) N o t w i t h­

standing AS 21.39.030, workers' compensation rates filed by rating o r g a n i­

sations for use in the state may not be increased before January 1, 1990.

(b) Rate filings made after December 31, 1988, must fully reflect the 

legal effect of changes made to the workers' compensation system by this 

Act.

* Sec. 47. TRANSITIONAL PROVISION. Notw ith st an di ng AS 23.30.0 4 1 ( p ) , as 

enacted by sec. 10 of this Act, for the p e r i d d  from July 1, 1988, until 

June 30, 1989, the term "rehabilitation specialist" as used in AS 23.30.041 

includes a pa r s o n  who was actively employed for at least one year before 

June 30, 1988, in providing rehabilitation services to an injured w o r k e r  

receiving benefits under AS 23.30.

* Sec. 48. APPLICABILITY. Except for Siscs. 8, 25, 28, 29, 42, and 46 

of this Act, this Act applies only to injuries sustained on or  a ft er  

July 1, 1988.

* Sec. 49. Section 2 of this Act applies to assigned risk  po o l  

insurance policies that are entered into o r  renewed o n  or a fter Jul y 1, 

1988.

* Sac. 50. Section 42 of this Act a p pl ies  to injuries sustained o n  o r  

After the effective data of sec. 42 of this  Act.
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1 *  Sac. 51. Saction* 42 a n d  50 of thia Act taka affact inaadiataly u n d a r

2 A S  01.10.070(c).

3 *  Sac. 52. Saction* 1 - 4 1 ,  and 43 - 49 of this Act t a k a  affact Jul y 1,

4 1988.
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