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B Y  T H E  L A B O R  A N D
1 IN T H E  S E N A T E  C O W I E R C E  C O M M I T T E E

2 SENATE B I L L  NO. 322

3 IN T H E  L E G I S L A T U R E  O F  T O E  S T A T E  O F  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 A  B I L L

6 For a n  Act entitled: " A n  A c t  r e l a t i n g  to workera' c o m p e n s a t i o n ;  and pro-

7 v i d i n g  for an  e f f e c t i v e  date."

8 BE  IT E N A C T E D  BY  T H E  L E G I S L A T U R E  OF  T O E  S T A T E  OF  ALASKA:

9 *  S e c t i o n  1. L E G I S L A T I V E  INTENT, (a) It is the i n t e n t  of  the legisla-

10 ture that A S  23.30 be i n t e r p r e t e d  so as to assure the quick, efficient, and

11 p r e d i c t a b l e  d e l i v e r y  of i n d emnity and m e d i c a l  b e n e f i t s  to i n j u r e d  w o r k e r s

12 at a r e a s o n a b l e  cost to the em p l o y e r s  w h o  are subject to the p r o v i s i o n s  of

13 AS  23.30.

14 (b) The l e g i slature decl a r e s  that the workers' c o m p e n s a t i o n  laws must

15 not be  construed by the courts in favor of  any party. It is the specific

16 intent of the legislature that workers' c o m p e n s a t i o n  cases b e  d e c i d e d  on

17 t heir merits, except w h e n  o t h e r w i s e  p r o v i d e d  by statute. It is also the

18 intent of the l e g i slature that the b o a r d  p o s s e s s  t h e  g r e a t e s t  poss i b l e

19 au t h o r i t y  in the e x e r c i s e  of its fact f i n d i n g  r e s p o n s i b i l i t i e s  and that the

20 b o a r d ' s  decisions be c o n c l u s i v e  if s u p p o r t e d  by any evidence.

21 (c) It is the intent of the l e g i flature in a m e n d i n g  A S  2 3 . 30.175

22 r e g a r d i n g  benefits p a y a b l e  to recip i e n t s  not r e s i d i n g  in  the state to

23 (1) r e c o g n i z e  the levels of  workers' cosn>ensation b e n e f i t s

24 b r ought about by  the h i g h  cost of living thdt exists i n  the s tate as eom-

25 p a r e d  to o t h e r  localities;

26 (2) reduce d i s i n c e n t i v e s  to r e t u r n  to w ork; a n d

27 (3) remove o b s tacles to  the u t i l i s a t i o n  o f  v o c a t i o n a l  rehabili-

28 t a t i o n  that m a y  be b r o u g h t  about uy  the p a y p e n t  of w o r k e r s '  c o m p e n s a t i o n

29 benef i t s  at the h i g h  levels p r o v i d e d  by tfia A l a s k a  w o r k e r s '  c o m p e n s a t i o n
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law to i n d i v i d u a l s  resi d i n g  i n  localities w i t h  l i v i n g  costs l o w e r  t h a n  

those in  A l a s k a .

*  Sec. 2. A S  2 3 . 3 0 . 0 0 5 ( h )  is asiended to read:

(h) T h e  d e p a r t m e n t  m a y  adopt i d e n t i c a l  rules for all p a n e l s , and

p r o c e d u r e s  f o r  the p e r i o d i c  s e l e c t i o n ,  retention, and r e m o v a l  of  

r e h a b i l i t a t i o n  s p e c i a l i s t s  or  p h y s i c i a n s  u n d e r  A S  2 3 . 30.041 a n d  23.- 

30.095. a n d  m a y  adopt r e g u l a t i o n s  to c a r r y  out the p r o v i s i o n s  of  this 

chapter. P r o c e s s  and. p r o c e d u r e  u n d e r  t h i s  c h a p t e r  shall b e  as s u m m a r y  

a n d  sisqile as possible. T h e  d e p a r t m e n t ,  the b o a r d  or a m e m b e r  of  it 

m a y  f o r  t h e  purp o s e s  of  this c h a p t e r  s u b p o e n a  witnesses, a d m i n i s t e r  or  

c a u s e  t o  b e  a d m i n i s t e r e d  oaths, and m a y  e x a m i n e  or c a u s e  to  h a v e  

e x a m i n e d  t h e  parts of t h e  books and r e c o r d s  of the p a rties to a  p r o­

ce e d i n g  tha t  relate [ W H I C H  RELATED] t o  q u e s t i o n s  in d i s p u t e .  T h e

s u p e r i o r  court, on a p p l i c a t i o n  of t h e  d e p a r t m e n t ,  the b o a r d  o r  any 

m e m b e r s  o f  it, shall e n f o r c e  the a t t e n d a n c e  and testimony o f  w i t n e s s e s  

a n d  the p r o d u c t i o n  a n d  e x a m i n a t i o n  o f  books, papers, and r e c o r d s .

* Sec. 3. A S  23.30.005 is a m e n d e d  by  a d d i n g  a  n e w  s u b s e c t i o n  to  read:

(m) If  a r e g u l a t i o n  a d opted b y  t h e  d e p a r t m e n t  and a p p r o v e d  b y  a 

m a j o r i t y  o f  the full b o a r d  is d e t e r m i n e d  to be  invalid b y  t h e  s t a t e  

s u p r e m e  court, the d e p a r t m e n t  s hall i m m e d i a t e l y  adopt n e w  r e g u l a t i o n s  

that c o n f o r m  to the d e p a r t m e n t ' s  s t a t u t o r y  authority as i n t e r p r e t e d  by  

the court.

* Sec. 4. A S  2 3 . 30.020 is a m e n d e d  by  a d d i n g  a n e w  s u b s e c t i o n  to  read:

(b) A n  employee w h o  k n o w i n g l y  m a k e s  a f a l s e  s t a tement as  to  t h e

e m p l o y e e ' s  phys i c a l  c o n d i t i o n  o n  a n  e m p l o y m e n t  a p p l i c a t i o n  o r  p r e e m­

pl o y m e n t  q u e s t i o n n a i r e  m s y  not r e c e i v e  b e n e f i t s  under t h i s  c h a p t e r  if

(1) the e m p l o y e r  r e l i e d  u p o n  the f a l s e  r e p r e s e n t a t i o n  a n d  

this r e l i a n c e  was a  s u b s t a n t i a l  f a c t o r  i n  the hiring; a n d

(2) there w a s  a c a u s a l  c o n n e c t i o n  b e t w e e n  t h e  f a l s e
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represe n t a t i o n  a n d  tha injury to tha aaployaa.

* Sac. 5. AS 23.30.040(b) ia a aandad to raad:

(b) If an aapl o y a a  suffara a coapanaabla injury that raaulta in 

taaporary total diaability, temporary partial disability, permanent 

p a r t i a l  diaability, or peraanent total diaability, tha e m p l o y e r  or 

insurance c a rrier shall c ontribute to tha second injury fund. Tha 

c o n tribution shall ba made annually at tha time of tha raport filina 

required by AS  2 3 . 3 0 . 1 5 5 (m) [BY ONE YEAR FRO M  THE D A T E  OF T H E  INJURY 

O R  O N  T E R M INATION O F  THE E M P L O Y E E’S CLAIM, W H I CHEVER IS SOONER. IF 

T H E  CLAIM IS NOT T E R M I N A T E D  W I T H I N  ONE YEAR, SUBSEQUENT C O N T R I BUTIONS 

S H A L L  BE MADE Y E A R L Y  UNTIL T H E  TERMINATION OF THE E M P L O Y E E ' S  CLAIM]. 

The amount of the contri b u t i o n  is the product of the c o m p e n s a t i o n  to 

w h i c h  the employee is entitled for temporary total disability, teapo* 

rary partial disability, permanent partial disability, or permanent 

t otal disability and the applicable contribution rate set out in 

c o l u a n  A  of this subsection. Payment n e e d  not be m a d e  to the second 

injury fund if the total contribution u n d e r  this s u b s e c t i o n  is less 

t h a n  $20. By D e c e m b e r  15 of e a c h  year the commissioner shall deter* 

a i n e  and aake av a i l a b l e  to the public the applicable c o n t r i b u t i o n  rate 

for the following calendar y e a r  according to the r eserve rate of the 

s e c o n d  injury fund in coluan B of this subsection:

Coluan A  Column B

S ec o n d  Injury F u n d  Reserve Rate

C o n tribution Rat e At Least But Less Than'

(Percent) (Percent) (Percent)

6 0 50

5 50 75

4 75 100

3 100 125
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2 125 130

1 130 173

0 173

* Sac. S. AS 23.30.041 is rapaalad and raanactad to raad:

Sac. 23.30.041. REHABILITATION OF INJURED WORKERS. (a) Tha

board ahall aalact and aaploy a reemployment aarvlcaa adainistrator. 

Tha board a ay authorixa tha rcaaployaant aarvlcaa adalnlatrator to 

aalact and aaploy additional ataff. Tha raaaployawnt aarvlcaa adaln­

latrator la In tha partially axaapt aarvica undar AS 39.23.120.

(b) Tha raaaployaant aarvlcaa adalnlatrator ahall parfora the 

following functlona:

(1) anforca regulation* adoptad by tha board to iarpleaant 

thia aaction;

(2) racoaacnd ragulationa for adoption by tha board that 

aatabliah performance and reporting criteria for rehabilitation spe- 

cialiats;

(3) anforca tha quality and effectiveneaa of reemployment 

banefita provided for undar thift aection;

(4) review on an annual baaia tha performance of rehabili­

tation apacialiata to determine continued eligibility, for delivery of 

rehabilitation aarvlcaa;

aach year, a raport of reemployment benefita provided undar thia
i

aaction for tha previous fiscal year; tha repert must include a g e n­

eral saction and sections related to aach rehabilitation specialist

a statistical summary of all rehabilitation caaas, including

(A) tha estimated and actual coat of each active

(5) submit to the department, on or before January 1 of

used undar this saction; tha raport must also include for aach saction

rehabilitation plan;
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1 (B) the e s t i m a t e d  a n d  a c t u a l  time of a a c h  r e h a b i l i t a *

2 t i o n  plan;

3 (C) a status report o n  all ind i v i d u a l s  c o m p l e t i n g  or

4 ter m i n a t i n g  a reemployment s e r v i c e s  p r o g r a m  i n c l u d i n g  a r e t u r n  to

5 w o r k  d a t e ;

( (D) the cost of r e e m p l o y m e n t  services;

7 (6) m a i n t a i n  a list of r e h a b i l i t a t i o n  s p e c i a l i s t s  w h o  meet

8 the q u a l i f i c a t i o n s  e s t a blished u n d e r  this section;

9 (7) pr o m o t e  a w a reness a m o n g  phy s i c i a n s ,  a d justors, i n jured

10 work e r s ,  employers, employees, a t t o r n e y s ,  t r a i n i n g  p r o v i d e r s ,  and

11 r e h a b i l i t a t i o n  specialists of the r e e m p l o y m e n t  p r o g r a m  e s t a b l i s h e d  in

12 this subsection.

13 (c) If a n  employee s u ffers a c o m p e n s a b l e  injury that m a y  perma-

14 n e n t l y  preclude a n  employee's r e t u r n  to the e a p l o y e e ' s  o c c u p a t i o n  at

15 the time of injury, the e m p l o y e e  o r  esiployer m a y  r e q u e s t  an  al i g i b i l -

16 ity e v a l u a t i o n  for reemployment b e n efits. T h e  r e e m p l o y m e n t  services

17 a d m i n i s t r a t o r  shall, on a r o t a t i n g  basis, select a  r e h a b i l i t a t i o n

18 speci a l i s t  from the list m a i n t a i n e d  u n d e r  (b)(6) of this s e c t i o n  to

19 p e r f o r m  the eli g i b i l i t y  evaluation.

20 (d) Except as prov i d e d  in (e) of  this section, a n  e a p l o y e e  shall

21 b e  e l i g i b l e  for benefits u n d e r  this s e c t i o n  u p o n  the e a p l o y e e ' a  writ-

22 t e n  request and b y  having a p h y s i c i a n  p r e d i c t  that the e a p l o y e e  wil l

23 hav e  p e n aanent phys i c a l  c a p a c i t i e s  tha t  are less t h a n  the p h y s i c a l

24 deauuids o f  tha eaployee's J o b  as d e s c r i b e d  in  t h e  U n i t e d  States

25 D e p a r t B M n t  of L a b o r ' s  " S e l e c t e d  C h a r a c t e r i s t i c s  of O c c u p a t i o n s  D e f i n e d

26 in  the D i c t i o n a r y  of O c c u p a t i o n a l  T i t l e s "  for

27 (1) the employee's J o b  at the tis M  of injury; a n d

28 (2) o t h e r  Jobs that e x i s t  i n  t h e  l a b o r  a u r k e t  t h a t  the

29 e a p l o y e e  has h e l d  w i t h i n  10 y e a r s  b e f o r e  the i n j u r y  o r  th a t  t h e
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1 e m p l o y e e  h a s  h e l d  fo l l o w i n g  the injury for a p e r i o d  lon g  e n o u g h  to

2 o b t a i n  t h e  skills to c o mpete in  the labor market, a c c o r d i n g  to specif-

3 ic v o c a t i o n a l  p r e p a r a t i o n  c o d e s  a s  d e s c r i b e d  in the d i c t i o n a r y  of

4 o c c u p a t i o n a l  titlea.

5 (a) A n  e a p l o y e e  is not e l i g i b l e  for r e e m p l o y m e n t . b e n e f i t s  if

6 (1) t h e  e a p l o y e r  o f f e r s  eaplo y m e n t  w i t h i n  the e m p l o y e e ' s

7 p r e d i c t e d  p o s t - i n j u r y  p h y s i c a l  capac i t i e s  at a w a g e  e q u i v a l e n t  to at

8 least 60 p e rcent o f  the w o r k e r ' s  gross h o u r l y  w a g e s  at the time of

9 i n j u r y  a n d  the e aployaent p r e p a r e s  the e m p l o y e e  to be e m p l o y a b l e  in

10 o t h e r  J o b s  that exist in the labor market; or

11 (2) the eaployee h a s  b e e n  p r e v i o u s l y  r e h a b i l i t a t e d  in a

12 f o r m e r  workers' c o a p e n s a t i o n  c l a i m  and r e t u r n e d  to w o r k  in the same or

13 s i a i l a r  o c c u p a t i o n  in terms o f  p h y s i c a l  deaanda.

14 ( f ) W h e n  a n  eaployee ia f ound e l i g i b l e  for. r e e m p l o y m e n t  benef i t s

13 a n d  d e s i r e s  to u s e  these b e n e f i t s ,  the e m p l o y e e  s h a l l  select a re-

16 h a b i i i t a t i o n  s p ecialist w h o  shall p r o v i d e  a c o m p l e t e  r e e m p l o y m e n t

17 s e r v i c e s  plan. If the e a p l o y e r  d i s a g r e e s  w i t h  the e m p l o y e e ' s  choice

18 o f  r e h a b i l i t a t i o n  speciali st to d e v e l o p  the p l a n  a n d  the d i s a g r e e m e n t

19 cannot b e  resolved, then the r e e m p l o y m e n t  s e r v i c e s  a d m i n i s t r a t o r  shall

20 a s s i g n  a  r e h a b i l i t a t i o n  s p e c i alist. T h o  e m p l o y e r  a n d  e m p l o y e e  e a c h

21 h a v e  o n e  right o f  refusal o f  a r e h a b i l i t a t i o n  s p e c i a l i s t .  T h e  reem-

22 p l o y d e n t  p l a n  a u s t  include t h e  following:

23 (1) a n  o c c u p a t i o n a l  goal in the l a b o r  m a r k e t ;

24 (t) a  p l a n  te a c q u i r e  the o c c u p a t i o n a l  skil l s  to b a  employ-

25 able;

26 (3) t h e  cost e s t i m a t e  of the r e e m p l o y m e n t  plan, i n c l u d i n g

27 p r o v i d e r  fees; the amount e f  t u i t i o n , . books, too l s ,  a n d  supplies;

21 1 t r a n s p ortation; t e m p o r a r y  .lodging; 9 r J o b  m o d i f i c a t i o n  d e v i c e s ;

29 (4.) the e s t l s M t e d  len g t h  of time that t h e  p l a n  q l l l  take;
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(5) tha data tha plan w i l l  coaaence; and

(6) tha tiae o f  aedical atability aa pradicted b y  tha

physician.

(g) Raaaploynant banafits ahall ba salactad froa the following 

i n  a a a n n a r  that ansuraa raaunarativa aaployability in tha shortaat 

posaibla tiaa:

(1) o n  tha j o b  training;

(2) vocational training;

(3) acadaaic training;

(4) self-employment; or

(3) a combination of (1) - (4) of this subsection.

(h) T h a  eaployee, r e h a b i l i t a t i o n  specialist, and tha eaployer 

shall sig n  tha reeaployaent services plan.

(i) A f t a r  tha injured w o r k e r  h a s  elected to participate in reaa- 

ployaent benefits, n o n c ooperation b y  tha wor k e r  shall result in  tha 

t e r a ination of reeaployaent bana f i t s  o n  the dat a  of noncooparation. 

N o n c o o p e r a t i o n  aeans failure to

(1) keep appointaents;

(2) aaint a i n  average grades;

(3) attend d esignated prograsa;

(4) a a i n t a i n  contact w i t h  tha rehabilitation specialist;

(5) cooperate wit h  the r e h a b i l i t a t i o n  specialist in d e v e l­

oping a reeaployaent p l a n  and p a r t i c i p a t i n g  in  activities relating to 

reeaployability o n  a full-tiae basis;

(6) coaply w i t h  tha a a ployaa's responsibilities o u t l i n e d  in 

the reeaployaent plan; or

(7) participate in any planned reeaployaent activity as 

deterained by tha reeaployaent services adainistrator. 

(J) teeaployaent benefits are subject te tha following tiae

S10322a -7- SB 322



H a i t i :

(1) benefits related to the reemployment pl a n  may not

ext e n d  paat two years from date of p l a n  acceptance, at w h i c h  time the 

benefits expire, except at the d i s c r e t i o n  of the employer;

(2) election of  the e l i g i b i l i t y  e v a l u a t i o n  by the employee 

for reemployment benefits must occur w i t h i n  60 days of the employer's 

n oti c e  of injury unless the reemployment services administrator d e t e r­

min e s  that u n usual and exte nuating p h y s i c a l  limitations of the e m­

plo y e e  prec l u d e  the employee from m a k i n g  a timely request;

(3) the dete r m i n a t i o n  of the employee's eligibility for

reemployment benefits shall occur no l a t e r  than 30 days following the 

date of evalu a t i o n  referral, except u n d e r  circumstances that are

d etermined to be unusual and e x t e n u a t i n g  by the reemployment services 

administrator, who m a y  grant up  to a n  additional 30 days;

(4) wit h i n  10 days after the employee has been deter m i n e d  

eligible for reemployment benefits, the employee and employer shall 

select a r e h abilitation specialist to d e l i v e r  reemployment services;

(5) a reemployment pl a n  s m s t  be f ormulated and approved by 

the parties w i t h i n  90 days of the d e t e r m i n a t i o n  of eligibility;

(6) the reemployment plan shall be initiated when the

employee is considered physically able to engage in the plan by the 

employee's physician;

(7) if the e ^ l o y e r  ahd e ^ l o y e a  fail'to agree on a reem­

ployment plan, either party may submit a reemployment plan for a p­

proval to the reemployment services administrator; the reemployment 

services administrator shall approve or deny a plan within 14 days

' after the plan is submitted; within 10 days of" the decision, either 

party may seek review of the decision by requestihg a hearing under 

AS 23.30.110; the board shall uphold the decision of the administrator o
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1 uni a t s  evid e n c e  is s u b m i t t e d  s upporting a n  a l l e g a t i o n  of a buse of

2 d i s c r e t i o n  o n  the part o f  the administrator; the b o a r d  s h a l l  r e n d e r  a

3 d e c i s i o n  w i t h i n  30 days a f t e r  compl e t i o n  of  the hearing.

4 (k) The cost of the reemployment p l a n  i n c u r r e d  u n d e r  this sec-

5 t i o n  shall be  the r e s p o n s i b i l i t y  of the employer, but m a y  not exceed

6 $10,000. If an e m p l o y e e  reaches me d i c a l  s t a b i l i t y  b e f o r e  c o m p l e t i o n

7 of the plan, temporary t otal d i s a b i l i t y  b e n e f i t s  s h a l l  c e a s e  and

8 pe r m a n e n t  impairment b e n e f i t s  shall th e n  be  p a i d  at the e m ployee's

9 t e m p o r a r y  total d i s a b i l i t y  rate. If the e m p l o y e e ' s  p e r m a n e n t  impair-

10 ment bene f i t s  are e x h a u s t e d  before the c o m p l e t i o n  or  t e r m i n a t i o n  of

11 the r e employment plan, t h e  e m p l o y e r  shall p r o v i d e  w a g e s  e qual to 60

12 p e rcent of the e m p l o y e e ' s  spendable w e e k l y  w a g e s  but not to exceed

13 $325, u ntil the c o m p l e t i o n  or t e r m i n a t i o n  of the plan. A  p e r manent

14 impairment b e nefit r e m a i n i n g  u n p a i d  u p o n  the c o m p l e t i o n  or  t e r m i n a t i o n

15 of the p l a n  shall be p a i d  to the employee in a sing l e  lump sum. The

16 fees of the r e h a b i l i t a t i o n  specialist o r  r e h a b i l i t a t i o n  p r o f e s s i o n a l

17 shall b e  p a i d  by  the e m p l o y e r  and m a y  not be i n c l u d e d  in d e t e r m i n i n g

18 the cost of  the r e e m p l o y m e n t  plan.

19 (1) Only a r e h a b i l i t a t i o n  s pecialist m a y  acce p t  case ass i g n m e n t s

20 as a case m a n a g e r  a nd s i g n  eli g i b i l i t y  d e t e r m i n a t i o n s  a n d  r e e m p l o y m e n t

21 plans. A  p e r s o n  w h o  is n o t  a r e h a b i l i t a t i o n  s p e c i a l i s t  m a y  p e r f o r m

22 r e h a b i l i t a t i o n  c a s e w o r k  if the w o r k  is p e r f o r m e d  u n d e r  the direct

23 s u p e r v i s i o n  of a r e h a b i l i t a t i o n  speci a l i s t  e s p l o y e d  in  the same firm

24 a n d  location.

25 (m) In  this s e c t i o n

26 (1) " e m p l o y a b i l i t y "  m e a n s  p o s s e s s i n g  the a b i l i t y  but not

27 n e c e s s a r i l y  the o p p o r t u n i t y  to engage in e m p l o y m e n t  that is c onsistent

28 w i t h  the emplo y e e ' s  p h y s i c a l  status I m p o s e d  by  the c o m p e n s a b l e  injury

29 o r  disease;
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U 1  v U h t f  m e a n s  *  g e o g r a p h i c * !  » « »  th*t offers

e m p l o y m e n t  o p p o r t u n i t i e s  in  III* f o l l o w i n g  priority:

U k  « m  of r eaideoce;

(»i ar e *  of l**t e m p l o y m e n t ;

($) U i  state;

(I>) other state*;

(3) "p h y * i o % l  c * p a e i t i e * "  m e * u s  o b j e c t i v e  a n d  m e a s u r a b l e  

p h y s i c a l  traits i n c h  aa a b i l i t y  *o H I *  * 9 4  c a m ,  v « U ,  *tapd o r  sit, 

ppih, p u l l ,  tlir t ,  fifties, It pop, kn**l, CfOUth* crawl. reach, 

handle, finger, feel, talk, h e a r  or see;

(4) "physical demands" aeans the physical requirements o f  

the job such as strength, including position* such *» standing, w a l k­

ing, sitting, a nd noveaent of objects such *s lifting, carrying, 

pushing, pulling, climbing, balancing, stooping, kneeling, crouching, 

crawling, reaching, handling, fingering, feeling, talking, hearing, or 

seeing;

(5) "reeaployaent benefit*” neans eligibility deteraina­

tion, ple n  davelopaent, and plan cost net exceeding $10,0Q0, exclusive 

of provider fee*}

(f) "rehabilitation specialist" naan* a person who is a 

cartified insurance rehabilitation ap«ciali*t nr a person who has 

equivalent nr better qualifications as determined under regulations 

adopted hp the d a p artaant;

(7) "remunerative employability'' means haying th* a k i n *  

that allow a worker to ba compensated with wages or othar earnings 

equivalent to at leaat eg percent qf th* w o r k e r '« gross hourly wsges 

at the timo of injury; if the employment ia eutiide the state, tho 

stated ge percent shell he edjutttd t* account for the difference 

between the applicable ate** average weekly wage end Ike Alaska
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1 a verage weekly wag*.

2 *  Sac. 7. AS 23.30.055 is a a a n d a d  to raad:

3 Sac. 23.30.055. EXCL U S I V E N E S S  OF  LIABILITY. Tha liability of an

4 a a p l o y a r  p raacribed in A S  23.30.045 is exclusive and in p laca of all

5 o t h a r  liability of tha a a p l o y a r  and any fallow aaployaa to tha ea-

6 ployaa, tha eaployae's lagal representative, husband or wifa, parents,

7 d e p e n d a n t s , next of kin, a n d  anyone otherwise entitled to recover

8 d a a a g e s  froa the eaployer o r  fellow eaployee at law or in adairalty on

9 a c count of the injury or death. The liability of the eaployer ia

10 e x c lusive even if the emplo y e e ' s  claim is barred u n d e r  AS 23.30.-

11 0 2 0 ( b ) . However, if an e a p l o y e r  fails to secure payaent of coapen-

12 s a t i o n  as required by this chapter, an injured employee o r  the em-

13 p l o y e e ' s  legal representative in case d e a t h  results froa the injury

14 aay elect to c laia c o m p e n s a t i o n  under this chapter, or to aain t a i n  an

15 a c t i o n  against the eapl o y e r  at law or in  admiralty for daaages on

16 account of the injury or death. In that action the defendant aay not

,17 p l e a d  as a defense that the injury was caused by the negli g e n c e  of a

18 fel l o w  servant, or  that the eaployee a s suaed the risk of the eaploy-

19 aent, or that the injury w a s  due to the contributory negli g e n c e  of the

20 eaployee.

21 *  Sec. 8. AS 23.30.095(a) is aaMnded to read:

22 (a) The eaployer shall furnish aedical, surgical, and other

23 a ttendance or  treataent, nurse and hospital service, aedicine,

24 crutches, and apparatus for the period which the nature of the injury

25 or the process of recovery requires, not exceeding two years froa. and

26 aftar the data of injury to the eaployee. However, if tha condition

27 requiring the treataent, apparatus, or medicine is a latent one, the

26. two-year period runs froa tha tiae tha aaployaa has knowledge of tha

  29 nature of tha eaployae's disability and its . relationship to tha
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eaployaent and after disablement. It ahall ba a d d i t i o n a l l y  prov i d e d  

that, if continued treatment or  care o r  both b e y o n d  the two-year 

p e r i o d  ia indicated, the i n jured empl o y e e  haa tha right of rev i e w  by 

the board. The board aay authorize c o n t i n u e d  treatment or care or

b o t h  ai tha proceas of reco v e r y  may require. W h e n  medical care ia

required, the injured e a p l o y e e  may d e a i g n a t e  a licenaed ph y s i c i a n

inaide the atate where the employee resides to r e n d e r  the c a r e . The

eaployee aay not aake m o r e  than one change in the e a p l o y e e 'a choice of

a t t ending phyaician w i t h o u t  the w r i t t e n  consent of the employer. 

Referral to a specialist b y  the emplo y e e ' s  att e n d i n g  p h y s i c i a n  is not 

considered a change in p h y s i c i a n s  [EXCEPT IN C A S E S  WHERE, IN THE

JUDG M E N T  OF T H E  BOARD, C A R E  O R  T R E A T M E N T  O R  BOT H  C A N  BEST BE  A D M I N I S­

TE R E D  BY THE SELECTION OF  A N O T H E R  PHYSICIAN]. U p o n  p r o c u r i n g  the 

services of a physician, the injured e m p l o y e e  shall give p r o p e r  n o t i­

fication of the selection to the e m p l o y e r  w i t h i n  a reasonable time

a f t e r  first b eing treated. Notice of a change in the attending p h y s i­

cian shall be  given b e f o r e  the change [IF F O R  A N Y  REA S O N  DUR I N G  THE 

P ER I O D  WHEN M EDICAL CARE IS R E Q U I R E D  T H E  EMPLOYEE WISH E S  TO CHA N G E  TO 

A N O T H E R  PHYSICIAN, THE E M P L O Y E E  M A Y  D O  SO IN A C C O R D A N C E  W I T H  R E G U­

LATIONS ADOPTED BY THE BOARD].

* Sec. 9. AS 23.30.095(c) is aaended to read:

(c) A  claia for aedical or surgical treataent is not valid and

enforceable against the eaployer unless, within 14 days following 

treataent, the physician giving the treataent or the eaployee r e­

ceiving it furnishes to the eaployer and the board notice of the 

injury and treataent, preferably on a fora prescribed by the board. 

The board ahall, however, excuse the failure to furnish notica .within 

14 days whan it finds it to bo in the interest of justice to do so, 

and it aay, upon application by a party in interest, aake aa award for
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1 t h e  r e a s o n a b l e  v a l u e  of the m e d i c a l  or  surgical t r e atment so o b t a i n e d

2 b y  the employee. A  c l a i m  for a c o u r s e  of t r e atment r e q u i r i n g  con-

3 t i n u i n g  a n d  m u l t i p l e  t reatments o f  a si m i l a r  n a t u r e  is not v a l i d

A u n l e s s  the treat m e n t s  are c a rried out u n d e r  a w r i t t e n  t r e a t m e n t  p l a n

5 p r e s c r i b e d  b e f o r e  the c o m m e n c e m e n t  of  treatment, c o m p l e t e d  a n d  signed

6 b y  the a t t e n d i n g  physician, and m a i l e d  to the e m p l o y e r  w i t h i n  one w e e k

7 o f  the b e g i n n i n g  of treatment. T h e  treatment p l a n  must i n c l u d e  objec-

8 tives. mod a l i t i e s ,  and f r e quency o f  treatment. The i n i t i a l  treatment

9 p l a n  m a y  not include m o r e  than 20 v i s i t s  in the first 60 days. If

10 m o r e  t h a n  20 visits are requ i r e d  w i t h i n  the first 60 days, o r  more

11 t h a n  f o u r  v i s i t s  a m o n t h  a fter the first 60 days, the p h y s i c i a n  shall

12 d o c u m e n t  the n e e d  for services in e x c e s s  of the g u i d e l i n e s  in the

13 w r i t t e n  tre a t m e n t  plan.

14 *  Sec. 10. A S  23.30 . 0 9 5 ( e )  is a m e n d e d  to read:

15 (e) T h e  emplo yee shall, a f t e r  an  injury, at r e a s o n a b l e  times

16 d u r i n g  the con t i n u a n c e  of  the d i s a b i l i t y ,  if r e q u e s t e d  by  the e m p l o y e r

17 o r  w h e n  o r d e r e d  by the board, s u b m i t  to an e x a m i n a t i o n  b y  a p h y s i c i a n

18 o r  s u r g e o n  of the e m p l o y e r’s c h o i c e  [ A U T H O R I Z E D  TO  P R A C T I C E  M E D I C I N E

19 U N D E R  T H E  L A W S  O F  T H E  S T A T E  IN W H I C H  T H E  E M P L O Y E E  M A Y  B E  F O U N D ] ,

20 f u r n i s h e d  a n d  pa i d  for by  the employer. A n  e x a m i n a t i o n  r e q u e s t e d  by

21 the e m p l o y e r  not less t h a n  14 d a y s  a fter injury, and e v e r y  30 days

22 thereafter, shall be p r e s u m e d  to b e  reasonable, and the e m p l o y e e  shall

23 submit to the e x a m i n a t i o n  w i t h o u t  f u r t h e r  re q u e s t  o r  o r d e r  by the

24 board. F a c t s  rela t i v e  to the i n j u r y  or c l a i m  c o m m u n i c a t e d  to o r

25 o t h e r w i s e  l earned b y  a p h y s i c i a n  o r  s u r g e o n  w h o  m a y  h a v e  a t t e n d e d  o r

26 e x a m i n e d  the employee, or  w h o  m a y  hav e  b e e n  p r e s e n t  at a n  e x a m i n a t i o n

27 are not privileged, e i t h e r  in t h e  h e a r i n g s  p r o v i d e d  f o r  i n  th i s  chap-

28 t e r  o r  a n  a c t i o n  to r e c o v e r  d a m a g e s  against a n  esqployer w h o  is subject

29 to the c o m p e n s a t i o n  p r o v i s i o n s  o f  this chapter. If  a n  e m p l o y e e
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r e futes to submit t o  a n  [ANY] e x a m i n a t i o n  prov i d e d  for in  this s e c­

tion, tha esq>loyee's rig h t s  to c o m p e n s a t i o n  shall be s u s p e n d e d  until 

the o b s t r u c t i o n  or r e f u s a l  ceases, a n d  the e m p l o y e e ' s  c o m p e n s a t i o n  

d u r i n g  the per i o d  of s u s p e n s i o n  may, in the d i s c r e t i o n  of the b o a r d  or 

the court d e t e n s l n i n g  a n  a c t i o n  b r o u g h t  for the r e c o v e r y  of damages 

u n d e r  this chapter, b e  forfeited. The board in any case of  d e a t h  may 

r e q u i r e  a n  autopsy at the e x p e n s e  o f  the party r e q u e s t i n g  the autopsy. 

A n  a u t o p s y  may not b e  h e l d  w i t h o u t  n o t i c e  first b e i n g  g i v e n  to the 

w i d o w  or  w i d o w e r  or  ne x t  of k i n  if they reside in the s t a t e  or their 

w h e r e a b o u t s  can be r e a s o n a b l y  ascertained, of the time a n d  place of 

the a u t o p s y  and r e a s o n a b l e  time and opp o r t u n i t y  g i v e n  the w i d o w  or 

w i d o w e r  or  next of k i n  to hav e  a re p r e s e n t a t i v e  p r e s e n t  to witness the 

autopsy. If a d e q u a t e  n o t i c e  is not given, the f i n d i n g s  from the 

a u t o p s y  m a y  be s u p p r e s s e d  on  m o t i o n  m a d e  to the b o a r d  o r  to the s u p e­

ri o r  court, as the case m a y  be.

*  Sec. 11. A S  2 3 . 3 0 . 0 9 5 ( f )  is a m e n d e d  to read:

(f) All fees and o t h e r  c h a r g e s  for medical t r e a t m e n t  or service 

[ARE L I M I T E D  TO  T H E  C H A R G E S  T H A T  P R E V A I L  IN T H E  SA M E  C O M U N I T Y  FOR 

S I M I L A R  T R E A T M E N T  O F  I N J U R E D  P E R S O N S  O F  LIKE S T A N D A R D  O F  LIVING AND] 

shall be  subject to r e g u l a t i o n  b y  the board but m a y  not exc e e d  usual, 

customary, and r e a s o n a b l e  fees for the treatment or s e r v i c e  in the 

eo— » n i t y  in w h i c h  it is rendered, as deter m i n e d  b y  the b o a r d .

* Sac. 12. AS  2 3 . 3 0 . 0 9 5 ( j )  is r e p e a l e d  and r e e n a c t e d  to read:

(J) The b o a r d  m a y  a p p o i n t  a m e d i c a l  services r e v i e w  committee,

o r  cont r a c t  w i t h  a n  e x i s t i n g  o r g s n i s a t i o n  in the s t a t e  o r  a n o t h e r
«

state, to assist a n d  adv i s e  the b o a r d  in m a tters i n v o l v i n g  the a p p r o­

pri a teness, necessity, and cost of m e d i c a l  and r e l a t e d  services p r o­

v i d e d  u n d e r  this chapter.

*  Sec. 13. AS 2 3 . 3 0 . 0 9 5  is a m e n d e d  b y  add i n g  a n e w  s u b s e c t i o n  to read:
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(k) In th* *v*nt of * medical dispute retarding deteneinations 

of causation, a e dical stability, deg r e e  of impairment, functional 

capacity, th* eaount and efficacy of th* continuance of or ne c e s s i t y  

of treatment, or compensability b e tween th* employee's at t e n d i n g  

p h y s i c i a n  and the eaployer's independent SMdical evaluation, a second 

independent medical evaluation shall be conducted by a p h y s i c i a n  or 

p h y s i c i a n s  selected by th* board from a list established a n d  m a i n­

tain e d  by  th* board. Th* cost of th* examination and swdical report 

shall b e  paid by th* employer. Th* report of the independent medical 

e x a m i n e r  shall be furnished to the board and to th* parties w i t h i n  14 

days a f t e r  the examination is concluded. T h *  opinion of th* i n d e p e n­

dent medical examiner shall, in th* absence of clear and convi n c i n g  

o b j e c t i v e  evidence to the contrary, be  pres u m e d  to be correct. A  

p e r s o n  m a y  not seek damages from an  independent medical exam i n e r  

caus e d  by the rendering of an opinion or providing testimony under 

this subsection, except in th* event of fraud.

* Sec. 14. AS 23.30.105(a) is amended to read:

(a) The right to coapensation for disability undar this chapter 

is b a r r e d  unless a claim for it is filed w i t h i n  two years a f t e r  th* 

eapl o y e e  has knowledge of the nature of the employee's d i s a b i l i t y  and 

its relation to the employsMnt and after disablesMnt. However, the 

a M X i a n m  tin* for filing th* claim in any event other than a r i s i n g  out 

o f  a n  occupational disease shall be four years from th* date of  in­

jury, and the right to coapensation for d e a t h  is barred unless a  claim 

t h e r e f o r  is filed within on* year after the death, except that if 

p a y m e n t  of compensation has been mad *  w i thout an award on  ac c o u n t  of 

the injury or death, a claim may be filed w i t h i n  two years a f t e r  the 

d a t e  of  the last payment of benefits u n d e r  AS 23. 3 0 . ISO. 2 3 . 3 0 . lbS.

23.30.190. 23.30.200. or 2 3 . 3 0 . 2 1 5 . It is additionally p r o v i d e d  that,
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in  th* cat* of latent defect* p e r tinent to and c a uaing compensable 

diaabilityi the injured employee haa full right to c l a i m  aa shall ba 

d e t e n a i n e d  by the board, time limitations notwithstanding.

* Sec. 15. AS  23.30.120 ia amended by a d d i n g  a new s ubsection to read:

(c) The p r e s u m p t i o n  of c o m p e n s a b i l i t y .established in (a) of this 

s e c t i o n  does not apply to a ment a l  injury resulting from., w o r k - r e l a t e d  

stress.

* Sec. 16. AS 23.30.125 la amended by a d d i n g  a new s ubsection to read:

(f) Subject to an emplo y e r ' s  or  employee's b u r d e n  of proof, a 

f i n d i n g  of fact mad e  by the board as a part of a compensation o r d e r  is 

c oncl u s i v a  if s u p ported by any evidence.

* Sec. 17. AS 23.30.130(a) is a m e n d e d  to read:

(a) Up o n  its own initiative, or  u p o n  the a p p l ication of any
» I

p a r t y  in interest on  the ground of a change in conditions, including, 

for the purposes of  AS 23.30.175, a change in residence, or b e c a u s e  of 

a m i s t a k e  in its dete r m i n a t i o n  of a fact, the board may, before one 

y e a r  a fter the date of th* last p a yment of coapensation benefit* under 

A S  23.30.180. 2 3.30.185. 23.30.190. 23.30.200. or 2 3 . 3 0 . 2 1 5 . w h e t h e r  

or  not a compensation o r d e r  has b e e n  issued, or bef o r e  one y e a r  after - 

the rejection of  a  claim, r e v i e w  a  compensation case under [IN A C C O R­

DA N C E  WITH] the pr o c e d u r e  p r e s c r i b e d  i n  respect of claias in AS  23.- 

30.110. U n d e r  [IN ACCOR D A N C E  W I T H }  A S  23.30.110 the b oard a a y  issue a 

n e w  c o a pensation order w h i c h  t e r m inates, continues, reinstates, i n­

creases, or d e c reases the c ompensation, o r  award compensation.

* Sec. 18. AS 25.30.155(c) is a a e n d e d  to read:

(c) T h e - e m p l o y e r  shall n o t i f y  the board and the employee on  a

for a  presc r i b e d  by  th* b oard that the payaant of c o m p e n s a t i o n  has

bej^in or h*S b e e n  increased, d e c r e a s e d ,  s u s p e n d e d , > terainated, re-

' stuned, or c h a n g e d  in type. A n  i n i t i a l  report shall be  filed w i t h  the
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b o a r d  a n d  aant to the e m p l o y e e  w i t h i n  28 d a y s  a f t e r  tha d a t e  o f  i s s u­

ing the first p a y m e n t  of compensation. If at any time 21 d a y s  o r  m o r e  

p a s s  a n d  n o  c o m p e n s a t i o n  payment is issued, a report n o t i f y i n g  the 

b o a r d  a n d  the e m p l o y e e  of the t e r m i n a t i o n  o r  suspension of  c o a p e n­

sa t i o n  s hall be  f i l e d  w i t h  the b o a r d  and se n t  to the e m p l o y e e  w i t h i n  

28 d a y s  a f t e r  the d a t e  the last c o m p e n s a t i o n  p a y m e n t  was issued. A  

report s h a l l  a l s o  be filed w i t h  the b o a r d  a n d  sent to the e m p l o y e e  

w i t h i n  28 da y s  a f t e r  the date of i s s u i n g  a p a y m e n t  inc r e a s i n g ,  d e ­

creasing, r e s u m i n g x  or  changing the type of c o m p e n s a t i o n  paid. If the 

e m p l o y e r  fails to n o t i f y  the b o a r d  and the e m p l o y e e  wit h i n  t h e  28 days 

p r e s c r i b e d  by  this s u b s e c t i o n  for reporting, the employer s h a l l  pay a 

civil p e n a l t y  of $10 0  for the first day pl u s  $10 for each d a y  there- 

a f t e r  that the e m p l o y e r  failed to give n o t i c e .  Total p e n a l t i e s  u n d e r  

this s u b s e c t i o n  [SECTION] may not exce e d  $ 1 , 0 0 0  for a f a i l u r e  to file 

a r e q u i r e d  r e p o r t . Penalties a s s e s s e d  u n d e r  this s u b s e c t i o n  are 

e l i g i b l e  for r e d u c t i o n  u n d e r  (m) of this section.

* Sec. 19. A S  2 3 . 3 0 . 1 5 5 ( d )  is a m e n d e d  to read:

(d) If the e m p l o y e r  con t r o v e r t s  the r i g h t  to c o m p e n s a t i o n  the 

e m p l o y e r  s hall file w i t h  the b o a r d  and s e n d  to the eaployee a  n o t i c e  

of c o n t r o v e r s i o n  o n  o r  before the 21st d a y  a f t e r  the esq>loyer h a s  

k n o w l e d g e  of  the a l l e g e d  injury o r  death. If the employer c o n t r o v e r t s  

the r ight to c o m p e n s a t i o n  a fter p a y m e n t s  h a v e  begun, t h e  e m p l o y e r  

shall file w i t h  the b o a r d  and s e n d  to the e m p l o y e e  a n o t i c e  of c o n­

t r o v e r s i o n  w i t h i n  s e v e n  days a f t e r  a n  i n s t a l l m e n t  of c o a p e n s a t i o n  

p a y a b l e  w i t h o u t  a n  a w a r d  is due. W h e n  p a y a a n t  of temporary d i s a b i l i t y  

b e n e f i t s  is c o n t r o v e r t e d  solely o n  the g r o u n d s  that a n o t h e r  e m p l o y e r  

or a n o t h e r  i n s u r e r  of  the same e m p l o y e r  m a y  b e  responsible f o r  all o r  

a p o r t i o n  of the be n e f i t s ,  thg m o s t  recent e a p l o y e r  or  I n s u r e r  who is 

p a r t y  to the c l a i m  a n d  w h o  m a y  b e  lia b l e  s hall m a k e  t h e  p a y m e n t s
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d u r i n g  tha pend a n c y  o f  the dispute. W h e n  a  final d e t e r m i n a t i o n  of 

l i a b i l i t y  ia — do. any r eimbursement required, in c l u d i n g  interest at 

t h a  s t a t u t o r y  rate, and all costs and a t t o r n e y *  fees incurred by tho 

p r e v a i l i n g  employer. shall be  aad e  w i t h i n  14 da y s  of the d e t e r m i n a­

tion.

* Sac. 20. A S  2 3 . 3 0 . 1 5 3 (b ) ia repealed a n d  re e n a c t e d  to raad:

(a) By  M a r c h  1 of a a c h  y a a r  the e a p l o y e r  ahall file a v e r i f i e d  

a n n u a l  raport o n  a form p r e s c r i b e d  by the b o a r d  st a t i n g  tha total 

a a o u n t  o f  all c o a p e n s a t i o n  by  type, aedi c a l ,  and r e lated benefits, 

v o c a t i o n a l  re h a b i l i t a t i o n  expenses, legal fees, and penalties p a i d  on 

a l l  claias d u r i n g  tha p r e c e d i n g  c a l e n d a r  year. If the annual report 

is tim e l y  and c o m p l e t e  w h e n  received by the b o a r d  and provides a c c u­

ra t e  inf o n s a t i o n  about each category of payments, the c o m m i s s i o n e r  

s h a l l  r e v i e w  the timel i n e s s  of the e m p l o y e r ' s  reports filed u n d e r  (c) 

of  this section. I f  the e a p l o y e r  f iled at least 99 percent of the

r e p o r t s  o n  time, the pe n a l t i e s  a s s e s s e d  u n d e r  (c) of this s e c t i o n

s h a l l  be waived. I f  the e a p l o y e r  f i l e d  at least 97 percent of the

r e p o r t s  o n  tiae, 75 percent of the p e n a l t i e s  a s s e s s e d  u n d e r  (c) of

this s e c t i o n  shall be waived. If the e a p l o y e r  filed 95 percent of the 

r e p o r t s  o n  tiae, 50 percent of  the p e n a l t i e s  a s s e s s e d  u n d e r  (c) of 

th i s  s e c t i o n  shall be waived. If the eaplo y e r ' s  reports have not b e e n  

f i l e d  on  tiae at least 95 p e r c e n t  of the tiae, no n e  of the p e n a l t i e s  

a s s e s s e d  u n d e r  (c) of this s e c t i o n  shall be waived. T h e  p e n a l t i e s  

that are not w a i v e d  are due and p a y a b l e  w h e n  the eapl o y e r  recei v e s  

n o t i f i c a t i o n  fro a  tha c o a a i s s i o n e r  regarding, the timeliness of the 

r e p o r t s .

* Sec. 21. A S  23.30.175 is repealed and reenacted to read:

Sac. 23.30.175. KATBS OF CQMPBB8AX10R. (a) The weekly rate of 

coapensation for disability o r  d e a t h  for a  recipient residing in the
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stat* aay not e x c e e d  $700 and initially aay not b* lass than $110. 

Howav*r, if th* b o a r d  d*t*rain*s that th* *aploy**'s spcndabl* w**kly 

w ages arc less t h a n  $110 a week as coaputed under AS 23.30.220, or 

less than $154 a w e e k  in the case of an eaployee who has furnished 

docuaentary p r o o f  of the eaployee's wagas, it shall issue an order 

adjusting the w e e k l y  rate of coapensation to a rate equal to the 

eaployee's spendable weekly wages. If the employee's spendable weekly 

w ages are g r eater than $154, but 80 percent of the eaployee's spend­

able weekly w a g e s  is less than $154, the eaployee's weekly rate of 

coapensation shall be $154. Prior payments made in excess of the 

adjusted rate shall be deducted from the unpaid compensation in the 

a a n n e r  the b o a r d  determines. In any case, the employer shall pay 

timely coapensation.

(b) The following rules apply to benefits payable to recipients 

not residing in  the state at the tiae coapensation benefits are p a y­

able:

(1) the weekly rate of coapensation shall be calculated by 

stultiplying the recipient's weekly coapensation rat* calculated under 

AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, by the 

ratio of the cost of living of the locality in w h i c h  the recipient 

resides to the cost of living of the state;

(2) the calculation required by (1) of this subsection does 

not apply if the recipient is absent fr o a  the stat* for aedical or re­

habilitation services not ressonably available in the state;

(3) if the average weekly wage of the recipient and th* 

resulting coapensation rat* is deterained under AS 23.30.220(e)(2), 

the calculation required by this subsection applies only to th* por­

tion of the recipient's weekly coapensation rat* attributable to wages 

earned in th* state;
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(4) application of thia subse c t i o n  may not raduca tha 

w e e k l y  c o m p e n s a t i o n  rata to less t h a n  $154 a weak, except as p r o v i d a d  

in  (a) of this section.

(c) The b oard shall provide b y  r e g u l a t i o n  for the d e t e r m i n a t i o n

of living costs for the stata and o t h a r  localities in w h i c h  recipients

reside a n d  for the annual r e d e t o r m i n a t i o n  of t h e s e  costs.

*  Sec. 22. A S  23.30.180 is aaended to read:

Sec. 23.30.180. P E R MANENT T O T A L  DISABILITY. In case of total 

disab i l i t y  adjudged to be permanent 80  percent of the injured e m­

ployee's spendable weekly  wages shall be pa i d  to the employee d u r i n g  

the c o n t i nuance of the total disability. Loss of b o t h  hands, or  bo t h  

arms, or  b o t h  feet, or b o t h  legs, o r  b o t h  eyas, or of any two of them, 

in the absence of conclusive proof to the contrary, constitutes p e r m a­

nent total disability. In  all o t h e r  cases pe r m a n e n t  total d i s a b i l i t y  

is d e t e r m i n e d  in accordance w i t h  the facts. In  m a k i n a  this d e t e r m i n a­

tion the market for the employee's services shall be

(1) area of residence;

(2) area of last e s g l oyment; and

(3) the state.

*  Sec. 23. A S  23.30.180 is amended b y  adding a n e w  s u b s e c t i o n  to read:

(b) Failure to achieve resuineretive e m p l o y a b i l i t y  as d e f i n e d  in 

AS  23.30.041(m)(7) does not, by  itself, c onstitute permanent total 

disability.

* Sec. 24. A S  23.30.185 is amended t o  read:

Sec. 23.30.185. COMPE N S A T I O N  f O R  T E M P O R A R Y  T O T A L  DISABILITY. I n  

case of disability total in c h a r a c t e r  but t e m p o r a r y  in quality, 80 

percent of the injured e m p l o y e e ' s  spendable w e e k l y  w a g e s  shall be  p a i d  

to t h e  emplo y e e  during t h e  c o n t i n u a n c e  o f  t h a  disability. T e m p o r a r y  

total d i aability benefits may not » e  p aU k f o r  any p e r i o d  o f  d i a a b i l i t y

322 -2 0 - M 0 S 2 2 a



1 o c c u r r i n g  a f t e r  the  date of a e d i c a l  stability. T e a p o r a r y  total di»-

2 a b i l i t y  b e n e f i t s  n a y  not be  p a i d  for a o r a  t h a n  two y e a r s  r e g a r d l e s s  of

3 c o n t i n u a n c e  o f  t h o  disability.

4 *  Sec. 23. A S  2 3 . 3 0 . 1 9 0  is r e p e a l e d  and r e e n a c t e d  to read:

5 Sec. 23.30.190. COMPEMSATION FOR PERMANENT PARTIAL IMPAIRMENT.

6 (a) I n  caae o f  i a p a i r a e n t  p a r t i a l  in c h a r a c t e r  but p e r a a n e n t  in

7 q u a l i t y ,  and n o t  r e s u l t i n g  i n  p e r aanent total d i a a b i l i t y ,  the c o a p e n -

8 a a t i o n  ia $ 2 4 0 , 0 0 0  a u l t i p l i e d  by the e a p l o y e e ' a  p e r c e n t a g e  o f  net

9 p e r a a n e n t  i a p a i r a e n t  of the w h o l e  peraon, a n d  p a y a b l e  in  a a i n g l e  luap

10 aua, except aa o t h e r w i a e  p r o v i d e d  in AS  23.30.041, but the c o a p e n s a -

11 t i o n  n a y  not b e  d i s c o u n t e d  f o r  any p r e s e n t  v a l u e  c o nsiderations. Net

12 p e r a a n e n t  i a p a i r a e n t  ia to be  d e t e r a i n e d  by  a u l t i p l y i n g  the e a p l o y e e ' a

13 a c t u a l  d e g r e e  o f  p e r a a n e n t  i a pairaent b y  t h e  a p p r o p r i a t e  a d j u s t a e n t

14 factor, aa foll o w s :

15 Deg r a a  o f  A c t u a l  I a p a i r a e n t  A d j u s t a e n t  Factor

16 0 - 5  p e r c e n t  0

17 6 - 1 0  p e r c e n t  0.2

18 11 - 15 p e rcent 0.4

19 16 - 20  pe r c e n t  0.6

20 21  - 25 p ercent 0.7

21 26 - 30 pe r c e n t  0.8

22 31 p e r c e n t  a n d  g r e a t e r  1.0

23 (b) A l l  d e t e m i n a t i o n s  of the e x i s t e n c e  and d e g r e e  of p e r a a n e n t

24 iapairaent shall be aade strictly and solely under the whole p erson

25 deteraination as set out in the Aaerican Medical Association Guides to

26 the Evaluation of Peraanent Iapairaent, except that an iapairaent

27 rating aay not be rounded to the next five percent. The b o a r d  suty

28 adopt and u s e  a  suppleaental schedule only for injuries that cannot be

29 rated by the use of Aaerican Medical A ssociation guidelines.
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(c) A n  e a p l o y e e  w i t h  an  actual per a a n e n t  iapairaent ai detar- 

a i n e d  u n d e r  (b) e f  this aa c t i o n  a a y  not receive lees than $250 for the 

i a p a i r a e n t .

(d) The i apairaent rating d e t e r a i n e d  under (a) of this section 

shall b e  r e d u c e d  b y  a peraanent iapairaent that existed before the 

c o a p e n s a b l e  injury. If the c o a b i n a t i o n  of a p r i o r  iapairaent rating 

and a r a t i n g  u n d e r  (a) of this s e c t i o n  w o u l d  result in the employee 

b e i n g  c o n s i d e r e d  p e r a a n e n t l y  totally disabled, the prior rating does 

not n e g a t e  a. f i n d i n g  of p e r aanent total disability.

*  Sec. 26. A S  2 3 . 3 0 . 2 0 0  is a a ended to read:

Sec. 2 3.30.200. TE M P O R A R Y  P A R T I A L  DISABILITY. In case of t e m p o­

rary p a r t i a l  d i s a b i l i t y  re s u l t i n g  in decre a s e  of ea r n i n g  capacity the 

c o a p e n s a t i o n  s h a l l  be 80 percent of the d i f f e r e n c e  b e tween the injured 

e m p l o y e e ' s  s p e n d a b l e  wee k l y  wages b e f o r e  the injury and the wage- 

e a r n i n g  c a p a c i t y  of the employee a f t e r  the injury in the same or 

a n o t h e r  eap l o y a e n t ,  to be paid d u r i n g  the con t i n u a n c e  of the d i s a b i l i­

ty, but not to b e  paid for more th a n  two [FIVE] years. T emporary 

p a r t i a l  d i s a b i l i t y  benefits may not be p a i d  for a period of disability 

o c c u r r i n g  a f t e r  the date of m e d i c a l  stability, u n l e s s  otherwise p r o­

vi d e d  u n d e r  A S  23.30.041.

* Sec. 27. AS  2 3 . 3 0 . 2 0 0  is a a ended by a d d i n g  a n e w  s u bsection to read:

(b) The w a g e - e a r n i n g  capacity of a n  i n j u r e d  employee is d e t e r­

mi n e d  b y  t h e  a c t u a l  spendable w e e k l y  w a g e  of the employee if the 

a c t u a l  s p e n d a b l e  wee k l y  w a g e  fairly a n d  r e a s o n a b l y  represents the 

w a g e - e a r n i n g  c a p a c i t y  o f  the eaployee. The b o a r d  may, in ths interest 

of J u s t i c e , f i x  the w a g e - e a r n i n g  c a p a c i t y  that is reasonable, h a v i n g  

d ue r e g a r d  to t h e  nature  of the injury* the d e g r e e  of physical ispair- 

ment, the u s u a l  employment, and o t h e r  factors p r  c i r c u mstances.in the 

case, that m a y  affect the capacity of the e m p l o y e e  to ea r n  w a g e s  in a
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disabled condition, including ths effect of disability as it siay 

naturally extend into the future.

* Sec. 28. AS  23.30.220(a) is ansnded to read:

(a) The spendable weekly wage of an injured employee at the time 

of  an injury is the b a s i s  for computing compensation. It is the 

employee's gross w ee k l y  earnings minus payroll tax deductions. The 

gross weekly earnings shall be calculated as follows:

(1) The gross weekly earnings are computed by divi d i n g  by 

100 the gross earnings of the employee in the two calendar years 

isssediately preceding the injury.

(2) If the employee had no earnings dur i n g  the two calendar 

years preceding the injury or was voluntarily absent from the labor 

market for 18 months or more of the two calendar years p r e ceding the 

injury [THE BOARD DETER M I N E S  THAT THE GROSS WEE K L Y  EARNINGS A T  THE 

TIME OF THE INJURY C A N N O T  BE FAIRLY CALCULATED U N D E R  (1) OF THIS 

SUBSECTION], the b oard shall [MAY] determine the employee's gross 

weekly earnings for calculating compensation by considering the nature 

of the employee's w o r k  and work h i s t o r y , but compensation may not 

exceed the employee's earnings at the time of i n j u r y .

(3) If an  employee when injured is a minor, an apprentice, 

or a trainee in a formal training p r o g r a m , as determined by  the board, 

whose wages under nor m a l  conditions would increase during the period 

of disability, the pr o j e c t e d  increase may be considered by  the board 

in computing the gross weekly earnings of the employee.

(4) If the employee is injured whila perfo r m i n g  duties as a 

volunteer ambulance attendant, policeman, or fireman, the gross weekly 

earnings for calculating cos^ensation shall be the m i n i s m m  gross 

weekly earnings p a i d  a full-time ambulance attendant, policeman, .or 

fireman employed in the political subdivision w h e r e  the injury
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occurred, or, if th* p o l itical subdivision has no full-time aad>u lance 

attendants, policesien, or firemen, at a reasonable figur* p r e v i o u s l y  

set by the po l i t i c a l  subdivision to m a k e  this d e t e r m i n a t i o n  but in no 

case s a y  the gross week l y  earnings for c a l c u lating c o m p e n s a t i o n  be 

less tha n  th* m i n i m u m  w a g e  computed o n  the basis of 4 0  h o u r s  w o r k  p e r  

week.

* Sec. 29. A S  2 3 . 3 0 . 2 2 5  is amended by adding a new s u b s e c t i o n  to read:

(c) If esiployer contributions to a q u a l i f i e d  p e n s i o n  or  profit 

sharing p l a n  have b e e n  included in the d e t e r m i n a t i o n  of  g r o s s  earnings 

and the employee is re c e i v i n g  p e n s i o n  or profit s h a r i n g  payments, 

weekly c o m p e n s a t i o n  benefits p a yable under this c h a p t e r  shall be 

reduced by the amou n t  pai d  or  p a y a b l e  to the injured w o r k e r  u n d e r  the 

p l a n  for any w e e k  or  weeks dur i n g  w h i c h  compen s a t i o n  benef i t s  are also 

payable. The asiount of the r e d u c t i o n  may not in any w e e k  e x c e e d  the 

increase in week l y  c o m p e n s a t i o n  benefits brought about by the i n c l u­

sion of eaq>loyer c o n t r i b u t i o n s  to a qualified p e n s i o n  or  p r o f i t  s h a r­

ing p l a n  in  the d e t e r m i n a t i o n  of gross earnings.

* Sec. 30. A S  23.30 is am e n d e d  by add i n g  a n e w  s e ction to read:

Sec. 23.30.247. D I S C R I M I N A T I O N  PROHIBITED, (a) A n  e m p l o y e r  m a y  

not d i scriminate in  hiring, proawtion, or re t e n t i o n  p o l i c i e s  or  p r a c­

tices against an  empl o y e e  who has in goo d  f a i t h  filed a  c l a i m  for o r  

received benefits u n d e r  this chapter. A n  e m p l o y e r  w h o  v i o l a t e s  this 

section is liable to the employee for damages to be a s s e s s e d  by the 

court in a p r i v a t e  civil action.

(b) This s e c t i o n  a a y  not be construed to p r e v e n t  an  e a p l o y e r  

froa b a s i m g  hiring, promotion, o r  r e t ention p o l i c i e s  o r  p r a c t i c e s  o n  

considerations of  the employee*s saf e t y  pr a c t i c e s  o r  the e m p l o y e e ' s  

physical a n d  m e n t a l  abilities; n o r  n a y  this s e c t i o n  b e  c o n s t r u e d  so as 

to create emplo y m e n t  rights not o t h erwise in exist e n c e .
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(c) This s e c t i o n  may not be c o n s t r u e d  to p r o h i b i t  s n  e m p l o y e r  

f r o a  r e q u i r i n g  s p r o s p e c t i v e  e a p l o y e e  to  fill out a p r e e m p l o y m e n t  

q u e s t i o n n a i r e  o r  a p p l i c a t i o n  r e g a r d i n g  t h e  perso n ' s  p r i o r  h e a l t h  or 

d i s a b i l i t y  h i s t o r y  as long as it is m e a n t  to e i t h e r  d o c u m e n t  w r i t t e n  

n o t i c e  for s e c o n d  i n j u r y  fund r e i m b u r s e m e n t  u n d e r  A S  2 3 . 3 0 . 2 0 5 ( c )  or 

to d e t e r m i n e  w h e t h e r  the e m p l o y e e  has the physi c a l  o r  m e n t a l  capacity 

to m e e t  the d o c u m e n t e d  p h y s i c a l  or  m e n t a l  d emands of the work.

* Sec. 31. AS 2 3 . 3 0 . 2 6 5 ( 1 5 )  is a m e n d e d  to read:

(15) "gross e a r n i n g s "  m e a n s  p e r i o d i c  p a y m e n t s ,  by an e m­

p l o y e r  to an e m p l o y e e  for e m p l o y m e n t  b e f o r e  any a u t h o r i z e d  or lawfully 

r e q u i r e d  d e d u c t i o n  or  w i t h h o l d i n g  of m o n e y  by the e m p l o y e r ,  in c l u d i n g  

c o m p e n s a t i o n  that is d e f e r r e d  at the o p t i o n  of the employee, and 

e x c l u d i n g  irr e g u l a r  bonuses, r e i m b u r s e m e n t  of ex p e n s e s ,  e x pense a l l o w­

ances, a n d  any b e n e f i t  or p a y m e n t  to the e m p l o y e e  that is not fully 

t a x a b l e  to the e m p l o y e e  d u r i n g  the p a y  p e r i o d , e x c e p t  that th e t o tal 

amou n t  of c o n t r i b u t i o n s  mad e  by a n  e m p l o y e r  to a q u a l i f i e d  p e n s i o n  or 

p r o f i t  sh a r i n g  p l a n  d u r i n g  the two p l a n  y e a r s  p r e c e d i n g  the injury, 

m u l t i p l i e d  by  the p e r c e n t a g e  o f  the e m p l o y e e ' s  v e s t e d  interest in the 

p l a n  at the time of injury, s h a l l  be i n c l u d e d  in the d e t e r m i n a t i o n  of 

g r o s s  e a r n i n g s ; the v a l u e  of r o o m  and b o a r d  if t a x a b l e  to the e m p l o y e e  

m a y  be  c o n s i d e r e d  in d e t e r m i n i n g  g r o s s  earnings; h o w e v e r ,  the v a l u e  of 

r o o m  a n d  b o a r d  that w o u l d  r a i s e  a n  e m p l o y e e ' s  g r o s s  w e e k l y  e a r n i n g  

a b o v e  the state [ALASKA] a v e r a g e  w e e k l y  w a g e  at the t i m e  of injury m a y  

n o t  be considered;

* Sec. 32. AS  2 3 . 3 0 . 2 6 5 ( 1 7 )  is a m e n d e d  to read:

(17) "inj u r y "  m e a n s  a c c i d e n t a l  injury o r  d e a t h  a r i s i n g  out 

of a n d  i n  the cou r s e  of e m p l o y m e n t ,  a n d  a n  o c c u p a t i o n a l  d i s e a s e  or 

i n f e c t i o n  w h i c h  a r i s e s  n a t u r a l l y  out of  the e m p l o y m e n t  o r  w h i c h  n a t u­

ral l y  o r  u n a v o i d a b l y  results f r o m  a n  a c c i d e n t a l  i n j u r y ; "injury" [,
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AND] include* breakage or  damage to eyeglasses, h e a r i n g  aid*, d e n­

ture*, or  a n y  prosthetic devices w h i c h  function as part of the body 

and further includes an injury caused by the wilf u l  act of a third 

p e r s o n  d i r e c t e d  against an  employee because of the e m p l o y m e n t : " i n­

j u r y” does not include m e n t a l  injury caused by ment a l  stress unless it 

is e s t a b l i s h e d  that (A) the w o r k  stress was e x t r a o r d i n a r y  end unusual 

in c o m p a r i s o n to p r e s s u r es and ten s i o n s experienced by in d i v i d u a ls in 

a compa r a b l e  w o r k  environment, and (B) the w o r k  stress was the p r e d o m­

inant cause of the menta l injury; the amount of w o r k  stress shall be 

m e a s u r e d  b y  actual events rather than misperc e p t i o n s  by the employee; 

a men t a l  inju r y  is not c onsidered to arise out of a n d  in the course of 

employment if it results from a disciplinary action, w o r k  evaluation, 

job transfer, layoff, demotion, t e r m ination or s i milar action, taken 

in Rood f a i t h  by the e m p l o y e r ;

* Sec. 33. A S  23.30.265 is amended by adding a n e w  p a r a g r a p h  to read:

(34) "medical stability" means the date a f t e r  w h i c h  further 

o b j e c t i v e l y  measurable improvement fro m  the effects of th* compensable 

injury is n o t  reasonably expec t e d  to result from additional medical 

care or treatment, n o t w i t h s t a n d i n g  the possible n e e d  for additional 

m e d i c a l  care or the p o s s i b i l i t y  of improvement or d e t e r i o r a t i o n  r e­

sulting fr o m  the passage of time; m e d i c a l  stability shall be p r e s u m e d  

in th* a b s e n c e  of obj e c t i v e l y  m e a s u r a b l e  improvement for a p e r i o d  of 

45 days; this p r e s u m p t i o n  m a y  be rebutted by c l e a r  and convi n c i n g  

e v i d e n c e .

* Sec. 34. A S  23.30.210 is repealed.

*  Sec. 35. T R A N S I T I O N A L  PROVISIONS. N o t w i t h s t a n d i n g  A S  23.30.040(b), 

as asiended by sec. 5 of this Act, and A S  23.30.155(m), as am e n d e d  by  sec. 

20 of this Act, o n  or before M a r c h  1, 1989, each e s p l o y e r  that ia subject 

to those sections shall file a report a n d  aiake the a p p r o p r i a t e  c o n t r i b u t i o n
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for all claias existing as of Docoabor 31, 1988. Tha period covered in the 

report shall be froa the date of the teraination report or  the last an* 

niversary report filed, if one has been filed, through Deceaber 31, 1988.

* Sec. 36. APPLICABILITY. This Act applies only to injuries sustained 

on or a fter July 1, 1988.

* Sec. 37. This Act takes effect July 1, 1988.
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