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BT THE R U L E S  COfMlTTEE BT 
REQUEST O F  T H E  LEGISLATIVE 
COUNCIL (for the Code 

IN T H E  S E N A T E  Revision Conaisaion)

SEN A T E  B I L L  NO. 305 

IN T H E  L E G I S L A T U R E  OF  T H E  STATE OF A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - F I R S T  SESSION 

A  B I L L

For an  A c t  entitled: "An Act rela t i n g  to security interests in real p r o p­

erty; and pr o v i d i n g  for an affective date."

BE IT E N A C T E D  BT T H E  L E G I S L A T U R E  O F  THE STATE OF  ALASKA:

* S e c t i o n  1. T h e  p u r p o s e  of  this Act is to provide fair and u n i f o n a  

treataent of real p r o p e r t y  security interests, regardless of form.

* Sac. 2. AS  34 is a mended by a d d i n g  a n e w  chapter to read:

C H A P T E R  21. SECU R I T Y  INTERESTS IN REAL PROPERTY.

Sec. 34.21.010. P O L I C Y  A N D  SCOPE, (a) This c h apter applies to

a transaction, r e gard less of its form, that is intended or that a p­

pe a r s  under all the circumstances to be intended to create a security 

interest in real p r o p e r t y  in the stata.

(b) E a c h  p r o v i s i o n  of this c h a p t a r  wi t h  regard to rights, o b l i­

gations, and remedies applies w h e t h e r  title to colla t e r a l  is in  the 

s e c u r e d  party, the debtor, or a third party.

(c) If a  lease is inte n d e d  as security to the lessor, the les­

sor's interest is a  secu r i t y  interest. If a seller's retention of

l egal title to real p r o p e r t y  a f t e r  the b u y e r  enters into posse s s i o n  is

i ntended as security, the seller's interest is a security interest. 

W h e t h e r  a t r a n s a c t i o n  is intended as security is to be d e t e r m i n e d  by 

the facts of e a c h  case; however, the inclusion in a  lease of a n  opti o n  

to purchase at a  p r i c e  reasonable in the circumstances at the time of

contracting d o e s  not of itself indicate the lease is inte n d e d  to

cre a t e  a s e c u r i t y  interest.

8ec. 34.21.020. T R A N S A C T I O N S  EXCLUDED. This chsptsr do e s  not
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r n

apply to a lian created by statute or rule of law.

Sec. 34.21.030. COLLATERAL NOT OWNED BY DEBTOR. Unless o ther­

wise agreed, if a secured party knows that collateral is owned by a 

per s o n  who is not the debtor, the owner of the collateral is entitled

to receive frosi the secured party any surplus u n d e r  AS 34.21.230(c),

is not liable for the debt or for a deficiency after judicial foreclo­

sure, and has the sake right as the debtor to

(1) receive and object to a secured party's notice of 

intent to sell the collateral;

(2) cure a default under AS 34.21.180;

(3) obtain injunctive or other relief u n d e r  AS 34.21.240;

(4) recover losses under AS 34.21.240; and

(3) receive statements under AS 34.21.040.

Sec. 34.21.040. REQUEST FOR STATEMENT O F  ACCOUNT, (a) A  debtor (

or the holder of a subordinate security interest in the collateral may 

request a statement of account between the debtor and secured party as 

of a' specified date. If the debtor makes payments to the secured 

party's agent, the debtor or the holder of the subordinate security 

interest shall make the request of the agent; if the debtor makes 

payments directly to the secured party, the debtor shall make the 

request of the secured party. A  person receiving a written request 

must comply w i t h  it wit h i n  15 days after receipt by sending a written 

statement of account that includes the principal asiount due, accrued 

intereat, other sums due, and the interest rate in effect, including 

the rata per day for the current interest period, and that indicates 

the status of an escrow account hel d  by the secured party o r  the 

secured party's agent for receiving payments in connection w i t h  the 

loan. If the debtor has requested a statement of account from the 

secured party'a agent and does not receive it w i t h i n  20 days, the

O
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•
1 debtor M y  request it froa tho aocurod party. Tha s a cured p arty or

2 tha a e c u r a d  party's agent for receiving payae n t s  who without reason-

3 able excuse fails to coaply w i t h  a w r i t t e n  request w i t h i n  15 days

4 after receiving it is liable to the p e r s o n  requesting the stateaent of

5 account for

6 (1) all damage caused to that p e r s o n  because of failure to

7 c o a p l y ; and

8 (2) $250 without proof of act u a l  daaages.

9 (b) If at the tiae the request for a  stateaent of account is

10 received the p e r s o n  receiving it no longer has an interest in the

11 o bligation or collateral either as s e c u r e d  party or  as agent for

12 receiving payaents, that pers o n  shall, w i t h i n  15 days after receipt of

13 the request, disc l o s e  the naae and address of a s u c cessor in interest

14 k n o w n  to that person, and that person is liable for a loss cau s e d  to

15 the d e b t o r  as a result of failure to disclose.

16 (c) Subject to (d) of this section, a debtor is e n t i t l e d  to

17 request a statement of account once every six months without charge.

18 The secured p a r t y  may charge a fee not ex c e e d i n g  $20 for ea c h  addi-

19 tional statement furnished.

20 (d) If a secured party without re q u e s t  provides annually o r  m o r e

21 frequently a statement of account c o n t a i n i n g  the i n f o nsation s p e c i f i e d

22 in (a) of this section, the secured p a r t y  M y  charge a fee not exceed-

23 ing $20 for a statement requested as of a  dat e  w i t h i n  21 days b e f o r e

24 or a f t e r  the dat e  of a periodic statement of account.

25 (a) If a purchaser or o t h e r  ' i n t e r e s t e d  p arty relies in  g o o d

26 faith on  a statement of account p r o v i d e d  under this section, the

27 s e cured party M y  not claim a  security interest larger th a n  that s h o w n

28 in the statdtaent of account.

29 Sec. 34.21.050. A L IENABILITY OF  D E B T O R ' S  RIGHTS. A  d e b t o r ' s
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rights i n  c o l l s t c r s l  a a y  be v o l u n t a r i l y  or i n v o l u n t a r i l y  t r a n s f e r r e d  

by w a y  of  sale, c r e a t i o n  of a s e c u r i t y  interest, attachaent, levy or 

o t h e r  j u d i c i a l  p r o c e s s ,  n o t w i t h s t a n d i n g  a p r o v i s i o n  in the security 

a g r eement p r o h i b i t i n g  a t r a n s f e r  or a s k i n g  a t r a n s f e r  a default.

Sec. 34.21.060. N O T I F I C A T I O N  OF  ASS I G N M E N T ,  (a) A  d e b t o r  is 

a u t h o r i s e d  to p a y  a n  assignor of the s e c u r i t y  agreement u n t i l  the 

d e b t o r  recei v e s  n o t i c e  that the security a g r e e a e n t  has b e e n  assi g n e d  

and that p a y a e n t  is t o  be aad e  to soaeone o t h e r  t h a n  the assignor. A  

n o t i c e  that doe s  not r easonably identify the r i g h t s  assi g n e d  is i n­

effective.

(b) If r e q u e s t e d  by the debtor, the a s s i g n e e  aust, w i t h i n  30 

days a f t e r  the request, furnish reasonable p r o o f  that the a s s i g n m e n t  

has b e a n  aade. U n t i l  the assi g n e e  does so the d e b t o r  a a y  pay the 

assignor.

Sec. 34.21.070. R E L E A S E  O F  SECU R I T Y  INTEREST, (a) A  docuaent 

that rele a s e s  a s e c u r i t y  interest e v i d e n c e d  b y  a reco r d e d  security 

a g r eeaent au s t  c o n t a i n  the r e c o r d i n g  i n f o r a a t i o n  for that security 

a g r e e a e n t .

(b) W h e n  t h e r e  is no o u t s t a n d i n g  s e c u r e d  o b l i g a t i o n  a n d  no

20 c oaaitaent to a a k e  advances, i n c u r  or  fulfill o b l igations, o r  other-

21  w i s e  g i v e  v a l u e  u n d e r  a s e c u r i t y  agreeaent t h e  s e c u r e d  p a r t y  or  the

22 s e c u r e d  p a r t y ' s  a g e n t  shall w i t h i n  15 days a f t e r  r e c e i v i n g  a  w r i t t e n

23 d e m a n d  b y  the d e b t o r  sen d  the d e b t o r  a  d o c u a e n t  l e g a l l y  suffi c i e n t  to

24 r elease the s e c u r i t y  interest.

25 (c) If the s e c u r e d  p a r t y  o r  the s e c u r e d  p a r t y ' s  a g e n t  fails

2 6  w i t h o u t  g o o d  cause to  send a d o c u a e n t  to the d e b t o r  as r e q u i r e d  u n d e r

27 (b) of this section, the s e c u r e d  p a r t y  is l i a b l e  to  the d e b t o r  dr  the

28 debto r ' s  s u c c e s s o r  i n  interest f o r  the g r e a t e r  of

2* (1) $5 0 0  w i t h o u t  p r o o f  of actual d a a a g e s ;  and
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(2) all damage tha debtor or the d e b t o r ' » successor in 

interest s u s t a i n s  by r e a s o n  of the failure.

Sec. 34.21.080. R E M E D I E S  OF  SECURED PARTY, (a) If a debtor is 

in default u n d e r  a security agreement, the secured party has the

rights and r e m e d i e s  p r o v i d e d  in (b) of this section a n d  in AS 34.21.- 

090 - 34.21.270.

(b) If a  d e b t o r  is in default u n d e r  a security agreement, the

secured p arty a a y  do one or m o r e  of the following i n  any order or

s i m u l t a n e o u s l y :

(1) b ring a civil action to recover judgment for the

secured debt w i t h o u t  for e c l o s i n g  on the collateral;

(2) b ring a civil action to foreclose o n  the collateral;

(3) file a c l a i m  in the debtor's b a n k r u p t c y  as a secured or 

unsecured creditor; and

(4) take all steps u n d e r  AS 34.21.090 - 34.21.190 leading 

to, but not including, summary foreclosure sale.

(c) If colla t e r a l  is sold under A S  34.21.190, the secured party, 

shall w i t h d r a w  a claim filed u n d e r  (b)(3) of this section, dismiss the 

actions l i s t e d  in (b)(1) and (b)(2) of this section and, if judgment 

has be e n  ente r e d ,  file a satisfaction of judgment.

Sec. 34.21.090. R E Q UIREMENTS FOR SUMMARY FORECLOSURE. To fore­

close u n d e r  A S  34.21.090 - 34.21.270 it is required that

(1) the secur i t y  agreement confer a p o w e r  of sale upo n  the 

secured p a r t y  o r  a n o t h e r  person;

(2) a default o c c u r  under the security agreement, w h i c h  by

the terms o f  the security agreement makes the p o w e r  of sale operative;

and

(3) the secur i t y  agreement be  recorded in the recording 

district i n  w h i c h  tha collateral b eing foreclosed is located.



Sac. 34.21.100. PROCEDURE BEFORE SALE. Tha procedures that must 

ba followed before collateral m a y  be sold under a p ower of sale, and 

the mlnisnim time periods before the procedures may be taken are estab­

lished by AS 34.21.110 - 34.21.150. The content of notices required 

by those sections is set out in AS 34.21.160 - 34.21.170.

Sec. 34.21.110. TRANSMITTING NOTICE OF DEFAULT. Not less than 

30 days after a default the secured party or other p e r s o n  having a

power of sale shall cause a w r i t t e n  notice of default that meets the

requirements of AS 34.21.160 to be transmitted by first class certi­

fied mail, return receipt requested, to the debtor, to the successor 

in interest of the debtor if k n o w n  to the secured party, and to all 

persons actually occupying the collateral whose names are k nown to the 

secured party.

Sec. 34.21.120. RECORDING NOTICE OF INTENT TO SELL. Not less 

than 30 days after transmittal of the notice of default the secured

party or other p e r s o n  having the power of sale shall record a notice 

of intent to sell the collateral that meets the requirements of

AS 34.21.170. The collateral m a y  not be sold within 60 days following

the recording of the notice of intent to sell.

Sec. 34.21.130. TRANSMITTING, POSTING, AND PUBLISHING NOTICE OF 

INTENT TO  SELL. A f t e r  recording the notice of intent to sell, and not 

less than 45 days before the sale, the secured party or other person 

having the power of sale shall

(1) transmit a copy of the notice of intent to sell by

first class certified mail, retu r n  receipt requested, to

(A) each per s o n  who has an  interest in or lien or

claim of lien against the collateral or a part of it, if the

interest, lien or claim is of record at the time the notice of 

intent to sell is recorded and if the address of the per s o n  is in
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1 th* r*cord*d instrument or i* othorwis* known to th* **cur*d

2 party;

9 (B) e a c h  attorney of r e c o r d  in a p e n d i n g  court a c t i o n

4 to foreclose a lien o r  other e n c u m b r a n c e  on all or  a part of  th*

5 collateral, if a lis pendens s h owing the existence of  th* a c t i o n

6 is of record o n  the date the notice of intent to sell is record*

7 ed;

8 (2) if the state has a r e c o r d e d  lien on  the collateral,

9 transmit to the a t t o r n e y  general by first class ce r t i f i e d  b m II, return

0 receipt requested, the not i c e  of intent to sell and so m u c h  of  the

1 following i n f o rmation as is shown of r e c o r d  regarding e a c h  of  the

2 recorded state liens that is inferior in priority to the interest of

3 the secured party:

4 (A) the nature of the lien;

5 (B) the amount s hown on  the lien document;

6 (C) the d epartment of s t a t e  government that ap p e a r s  to

7 have caused the lien to be filed; and

8 (D) the rec o r d i n g  i n f o r m a t i o n  for the lien;

L9 (3) pos t  i n  a conspicuous p l a c e  on  the colla t e r a l  a copy of

20 the notice of intent to sell; and

21 (4) p u b l i s h  the first of t hree p u blications of  the notice

22 of intent to sell, the p u blications to be  mad e  once a w e e k  for three

23 successive weeks in a newspaper of general circulation published in

24 th* sninicipality in which th* collateral is located, or if non* is

25 published there, in a newspaper of general circulation published in

26 the state senate, election district where th* collateral is located, or

27 if none is published there, in a newspaper of general circulation

28 published in the Judicial district where th* collateral is located.

29 ' Sec. 34.21.140. TRANSMITTING FURTHER INFORMATION ABOUT SALE.
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1 U n l e s s  the i n f o n s a t i o n  r e q u i r e d  by this s e c t i o n  h a s  b e e n  i n c l u d e d  in

2 the n o t i c e  of  intent to sell, n o t  less than 10 day s  b e f o r e  the tiai* of

3 p u b l i c  sal e  or  if t h e r e  is to b e  a pr i v a t e  sale o r  o t h e r  d i s p o s i t i o n

4 o f  the collateral, not less t h a n  10 days befo r e  e n t e r i n g  into a con-

5 tract of  sale or  o t h e r w i s e  d i s p o s i n g  of the c o l l a t e r a l ,  the s e c u r e d

6 p a r t y  or  o t h e r  p e r s o n  h a v i n g  the p o w e r  of sale s h a l l  t r a n s m i t  b y  first

7 class c e r t i f i e d  mail, r e t u r n  receipt requested, a w r i t t e n  n o t i c e  of

8 the time a n d  place of a p u b l i c  sale o r  of the t i m e  a f t e r  w h i c h  a

9 p r i v a t e  sale or  o t h e r  i n t e n d e d  d i s p o s i t i o n  is to b e  m a d e  to a

10 (1) p e r s o n  w h o  has a sked the s e cured p a r t y  or  o t h e r  p e r s o n

11 h a v i n g  the p o w e r  of  sa l e  in w r i t i n g  for the n o t i c e  a n d  has p r o v i d e d  an

12 address to w h i c h  the n o t i c e  is to be mailed; and

13 (2) p e r s o n  to w h o m  a notice of intent to sell w a s  sent

14 u n d e r  A S  34.21.130.

15 Sec. 34.21.150. M A N N E R  O F  TRANSM I T T I N G  N O T I C E .  W h e r e v e r  in

16 A S  34 . 2 1 . 1 1 0  - 3 4 . 2 1 . 1 5 0  tra n s m i t t a l  o f  a n o t i c e  b y  m a i l  is required,

17 the n o t i c e  m a y  i n s t e a d  b e  s e r v e d  in the m a n n e r  p r o v i d e d  for s e r v i c e  of

18 s u mmons a n d  complaint in  a civil acti o n  or m a y  b e  d e l i v e r e d  person-

19 ally.

20 Sec. 34.21.160. C O N T E N T  O F  N O T I C E  OF  DEFA U L T .  A  n o t i c e  of

21 d e f a u l t  shall include

22 (1) a  d e s c r i p t i o n  of the collateral;

23 (2) the r e c o r d i n g  inf o r m a t i o n  for the s e c u r i t y  agree m e n t ;

24  (3) a s t a t e m e n t  that the s e cured p a r t y  d e c l a r e s  t h e  d e b t o r

25 to be  i n  default a n d  the n a t u r e  of the default;

26 (4) if the default is failure to swke payments, a  statement

27 of  the amou n t  in a r r e a r s  o n  the date of  th* no t i c e ;

28 (5) a statement of the fees and costs, in addition to any

29 amount in arrears, that the debtor ia obliged to p ay to reinstate the
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security agreement and a n  estimate of additional faas and costa antic­

ipated before a foreclosure sale;

(6) a statement that failure to cure the default and fail­

ure to pay fees and costs w i t h i n  30 days after the da t e  of transmittal 

and p o sting of the notice of default may lead to the recording of a 

not i c e  of intent to sell, and that the collateral m a y  be sold at a 

date not less than 60 days a f t e r  the recording of the notice of intent 

to sell;

(7) a statement that the effect of the recording of a 

noti c e  of intent to sell wil l  be

(A) to increase the fees and costs; and

(B) to advertise the debtor's prop e r t y  for sale;

(8) a statement that the effect of a failure to cure the 

default w i t h i n  60 days after the recording of a n o t i c e  of intent to 

sell will be to deprive the debtor and those who h o l d  by, through or 

u n d e r  the debtor of all t h e i r  interest in the collateral, except for 

the right

(A) to stop the sale b y  curing the default and paying 

the entire remaining indebtedness under AS 34.21.180(c);

(B) to e n j o i n  or object to sale u n d e r  AS 34.21.240;

and

(C) to surplus proceeds under A S  34.21.230(c); and

(9) a statement that the debtor or the debtor's successor 

in interest has recourse to tha courta to contest the default.

Sec. 34.21.170. CO N T E N T  OF NOTICE OF INTENT T O  SELL. A  notice 

of intent to sell shall b e  i n  substantially the f o l lowing form:

NOTI C E  O F  INTENT TO SELL 

I

Notice is g i v e n  that the undersigned intends to  sell the following 
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

r s

p r o p e r t y :

(set out legal description of collateral to be sold)

II

(If the tiae and place of a public sale are known, set the m  out here. 

If a private sale or other dis p o s i t i o n  is intended, set out here the 

intention and the tiae after w h i c h  the private sale or dis p o s i t i o n  is 

to be aade. If the tiae and B a n n e r  of disposition of the property are 

not fixed at the tiae of recording of this notice, insert the follow­

ing.) The date of sale will be not earlier than ............   19....

The property will be advertised for sale in a w a y  that is coaaercially 

reasonable for the specific property, will be sold in one or aore 

parcels by public or private proceedings and aay be sold by one or 

aore contracts. At least 10 days w r i t t e n  notice of the tiae and place 

of a public aale or of the tiae a fter which a private sale or other 

intended disposition of the property is to be aade will be p r o v i d e d  to 

any p e r s o n  who asks the undersigned in writing for such a  not i c e  and 

provides a nailing address, and to any person to whoa this notice of 

intent to sell is sent under A S  34.21.130(1).

III

Authority to sell the property in the event of default is contained in

a (insert title of security agreeiMnt) executed by ..........   debtor,

to secure an obligation t o ...........   secured party, d ated ......... .

19.., and recorded in the records of  the ........ Recording District,

.........  Judicial District, State of  Alaska, in  book .........  at page

IV

(ALTERNATIVE A: If the default is failure to pay aoney, set out that

the default is failure to pay w h e n  due the following aaounts: (lis­

ting the aaounts in arrears)).

SB 305 -10- 8B0305a
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(ALTERNATIVE B: If default ia for o t h a r  than failura to p a y  aonoy, 

aat out tha p a r t i c u l a r a ) .

A  writtan n o t i c a  of default waa t r a n a a i t t e d  to tha d e b t o r  or  tha 

debtor'a auc c a a a o r  in intereat at the following addreaa:

o n  t h e ........... day of ........... , 19.., proof of w h i c h  ia in tha

poaaaaaion of t h a  undersigned.

V

T h a  aale wi l l  b e  terminated if at any tiae befo r e  the ........... day of

.......... . 19.., (insert tha date 61 days a fter the date o f  r e c ording

of the notice of intent to sell) the default as set out a b o v e  is cured 

a n d  all fees a n d  costs are paid. The aale wil l  be t e r m i n a t e d  if at 

any later tiaa before the aale tha ent i r e  pri n c i p a l  and i n t e r e a t  plua 

all feea and costs are paid.

VI

As  of the dat e  of  recording of this not i c e  t h e r e  is o w i n g  o n  the

o bligation se c u r e d  by the secur i t y  agreement $    t o g e t h e r  w i t h

interest o n  $ ........... from the  day of    19..,. at

the rate o f ...........percent p e r .............   a n d  tha f o l l o w i n g  a c crued

fees and costs that the d e b t o r  is o b l i g e d  to p a y  to cure t h e  default:

(set out fees and coats)

It is es t i m a t e d  that additional fees and coats totaling $ ...........

wi l l  accrue b e f o r e  a foreclosure aale. The prop e r t y  d e s c r i b e d  in 

paragraph I of  thia notice wil l  be  sold to s a t i s f y  the a b o v e  amounts 

owing plua the expenses of sale a n d  o t h e r  a c c r u e d  fees a n d  coats.

V I I

Failure to cure the default a l l e g e d  i n  thia n o t i c e  b e f o r e  ............
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19.. (insert the d a t e  61 d a y a  a f t e r  the d a t e  of r e c o r d i n g  of the 

n o t i c e  of intent to aell) w i l l  d e p r i v e  the d e b t o r  and t h o a e  w h o  h o l d  

by, th r o u g h  o r  u n d e r  the d e b t o r  of all t h e i r  interest, i n  t h e  c o l l a t e r­

al, except the right to s t o p  the sale by c u r i n g  any d e f a u l t  a n d  p a y i n g  

the ent i r e  indebtedness u n d e r  AS  3 4 . 2 1 . 180(c), the right to  e n j o i n  or 

o b j e c t  to sale u n d e r  AS 34.21.240, a n d  the r i g h t  to s u r p l u s  p r o c e e d s  

u n d e r  A S  34.21.230(c).

A  p e r s o n  h a v i n g  a n  o b j e c t i o n  to the sale o n  a n y  gro u n d  w i l l  be a f f o r d­

ed a n  o p p o rtunity to be h e a r d  as to the o b j e c t i o n  if t h e  p e r s o n  brin g s  

a lawsuit to r e s t r a i n  the sal e  u n d e r  AS  34.21.240. F a i l u r e  to b r i n g  a 

lawsuit nay result in a w a i v e r  of any g r o u n d  for i n v a l i d a t i n g  the 

sale.

T h e  p e r s o n  w h o s e  naae and a d d r e s s  are set o u t  b e l o w  w i l l  p r o v i d e  in 

w r i t i n g  to anyone r e q u e s t i n g  it a s t a teaent of  all fees a n d  costs due 

at any tine b e f o r e  the sale.

T h e  effect of the sale w i l l  be to d e p r i v e  t h e  debt o r  a n d  all t hose w h o  

h o l d  by, t h r o u g h  or  u n d e r  the d e b t o r  of all their i n t e r e s t  in  the 

a b o v e - d e s c r i b e d  property.

VIII

IX

X

(signed)

A d dress

P hone

S T A T E  OF A L A S K A )

J U D I C I A L  DIST K I C T  ) c
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Th* foregoing inatruaent w a s  acknowledged btfor* a* this (DATE) by 

(NAME O F  PERSON WHO ACKNOWLEDGED).

NOTARY PUBLIC in and for th* Stata 

of Alaska. M y  coaaission expires .....

(SEAL)

S*c. 34.21.180. CUR I N G  DEFAULT BEF O R E  SALE; EXTINCTION OF  D E B­

TOR'S RIGHT TO CURE, (a) Subject to (b) of this saction, tha debtor, 

th* debtor's successor in  interest, or a h o l d e r  of an interest i n f e r i­

or in  priority to that b e i n g  foreclosed aay cause a discontinuance of 

sale proceedings by curing the default, which, if the default is 

f a ilure to pay, shall be by  paying to the secured party or  other 

p e r s o n  having the power of sale

(1) all aaounts then due u n d e r  the terns of the security 

a g r eeaent and th* oblig a t i o n  secured by it, other than aaounts w h i c h  

w o u l d  not be due if default h a d  not occurred; and

(2) the expenses actually incurred by the secured party or 

o t h e r  person hav i n g  the p o w e r  of sal* in enforcing the provisions of 

the security agreeaent a n d  the o bligation secured by it, including 

a t t o r n e y  fees and court costs incurred because of the default.

(b) The cur* de s c r i b e d  in (a) of this section aust be aade 

w i t h i n  60 days following th* recording of the notice of intent to 

sell, or wit h i n  45 days following th* first publication and coapletion 

of p o s t i n g  and transaittal of the notice of intent to sell, wh i c h e v e r  

is t h e  later tiae.

(c) Notwithstanding (a) and (b) of this section, if u n d e r  th* 

saae security agreeaent n o t i c e  of intent to sell has be e n  recorded two 

or a o r e  tiaes p revi ously because of  default by th* debtor, th* secured 

p a r t y  or other person h a v i n g  the p o w e r  of sal* aay refuse th* cure of



th* default u n d e r  (e) of this section and continue with the sale.

(d) At any time before the secured party or other p e r s o n  having 

the power of sale has sold or entered into a contract to sell the 

collateral, the debtor, the debtor's successor in interest or a holder 

of an interest inferior in priority to that being foreclosed may cause 

a discontinuance of the sale proceedings by curing the default and 

paying th* entire principal debt and accrued interest, and all other 

expenses as defined in (a)(2) of this section incurred to the date of 

p a y m e n t .

(e) If the default is cured, the sale proceedings shall be d i s­

continued. If the default is cured u nder (a) of this section, the 

security agreement is reinstated and the obligation remains as though 

a cceleration h a d  not taken place. If the default is cured by the 

holder of an  interest inferior in priority to that being foreclosed, 

the security interest of that holder includes all payments made to 

cure, including reasonable costs and attorney fees. If the interest 

hel d  in the collateral by  the pers o n  who cured the default is security 

for an interest-bearing obligation, the cost to cure default bears 

interest at the rate of that obligation; otherwise the cost to cure 

default bears interest at the same rate as an unpaid Judgment of a 

stat* court.

(f) If the default is cured and the obligation and security 

agreement reinstated u n d e r  this section, the secured party or other 

person havi n g  the power o f  sale shall promptly cause to be recorded a 

notice of discontinuance of the sal*. The notice must contain the 

recording information of th* security agreement and the notice of 

intent to sell, and a stateaent that the sale has been discontinued.

(g) Th* passage of time w i t h i n  w hich a default a a y  be cured 

under (a) of this s e ction extinguishes all rights held in the

305 -14- SB0305a
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colla t e r a l  by tha debtor, tha d e b t o r ' s  su c c e s s o r  in interest, all 

p e r a o n s  w h o  wer e  sent a  notice of intent to sell u n d e r  AS 34.21.130, 

a n d  all h o lders of u nrecorded j u n i o r  encumbrances, except the right

(1) to cure the default u n d e r  (c) of this section;

(2) to s e e k  an i n j u n c t i o n  u n d e r  A S  34.21.240; and

(3) to surplus proceeds u n d e r  A S  34.21.230(c).

(h) To the extent cure of a d e f a u l t  requires payment of money, 

the secured party m a y  require p a y m e n t  in  cash, b y  cashier's check on  a 

b a n k  in the Judicial district w h e r e  the sale is held, or by postal 

m o n e y  order.

Sec. 34.21.190. MAN N E R  OF  SALE, (a) Zf a default has not b e e n  

c u r e d  u n d e r  A S  34.21.180, the se c u r e d  p a r t y  or o t h e r  p e r s o n  having the

p o w e r  of sale may sell the collateral in its the n  co n d i t i o n  or f o l l o w­

ing a commercially reasonable preparation.

(b) A f t e r  the time for cure u n d e r  A S  34.21.180(a) has run and 

u n t i l  the default is cured u n d e r  A S  34.21.180(c) or the collateral is

sold, the secured p a r t y  or o ther p e r s o n  h a v i n g  the p o w e r  of sale m a y

tak a  posse s s i o n  of the collateral in o r d e r  to protect it or to p r epare 

it for sale.

(c) M o r e  tha n  30 days a f t e r  the re c o r d i n g  of a not i c e  of intent 

to sell the collateral, the s e c u r e d  p a r t y  has a right of access to the 

c o llateral to show it to pro s p e c t i v e  purchasers.

(d) The sale of the collateral m a y  be by publ i c  or  private p r o­

ceedings and m a y  be  m a d e  by w a y  of  one or  m o r e  pr i v a t e  contracts. 

Sale may be as a w h o l e  or in p a r c e l s  a n d  at any time a n d  place and o n  

any terms, but every aspect of the sale, i n c luding the method, manner, 

time, place and terms, must be  c o m m e r c i a l l y  reasonable.

(e) The fact that a better price could have been obtained by a 

aale of the collateral at different times or in a different method
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fro a  that a a l a c t a d  by tha a a curad p a r t y  o r  o t h a r  p a r s o n  h a v i n g  tha 

p o w a r  of sala is not of itsalf s u f f i e i a n t  to a s t a b l i s h  that sal a  was 

not a a d a  in a c o m a r c i a l l y  raaso n a b l a  aannar. If tha c o l l a t a r a l  is 

sold in tha u sual a a n n a r  in  a r a c o g n i s a d  a a r k a t  for it, is sold at tha 

p r i c a  currant in that a a r k a t  at tha t i a M  of tha sala, or is o t h a r w i s a  

sol d  in confo r a i t y  w i t h  r a asonabla c o a a a r c i a l  p r a c t i c e s  a aong d e a l e r s  

in tha typa of p r o p e r t y  sold, tha sal a  is in a  coaaer c i a l l y  r a a s o n a b l a  

aannar.

(f) A  sala of the c ollataral that has b a a n  appr o v e d  in a j u d i­

cial p r o c e e d i n g  o r  by a creditor's c o a a i t t a e  c o n v e n e d  u n d a r  11 U.S.C. 

70S or  11 U.S.C. 1102 (Bankruptcy Coda) is c o n c l u s i v e l y  c o n s i d e r e d  

c o a a e r c i a l l y  raasonabla, but this s u b s e c t i o n  does not imply that 

j u d i c i a l  approval must ba  obtai n e d  n o r  doe s  it imply that a sal a  not 

ap p r o v e d  by a creditor's committee is not c o m m e r c i a l l y  raasonabla.

Sac. 34.21.200. P U R C H A S E  OP  C O L L A T E R A L  B Y  LIENHOLDER, (a) If 

the sala of collateral is at pub l i c  auction, the s e cured p a r t y  w h o  is 

f o r e c l o s i n g  u n d e r  this c h a p t a r  a a y  b i d  at the sala and sat o f f  the 

aaount of  that secured pa r t y ' s  interest, i n c l u d i n g  fees and costs, 

ag ainst tha bid. Tha s e c u r e d  party a a y  not b e  a  p u r c h a s e r  at a n e g o­

tiat e d  sala.

(b) At  a  sala u n d a r  A S  3 4 . 21.190 tha h o l d e r  of a p e r f e c t e d  lien 

against tha colla t a r a l  w h o  is not f o r e c l o s i n g  u n d a r  this c h a p t a r  a a y  

pu r c h a s e  tha c ollataral  a n d  sat off a gainst t h e  purc h a s e  p r i c a  tha 

aaount o f  tha lien. At tha tiae of  p u r c h a s i n g  u n d a r  this s u b s e c t i o n  

o r  before, tha lie n  h o l d e r  aust p a y  o f f  o r  o t h e r w i s e  secure t h e  r e­

lease of s u p e r i o r  lions against tha collataral.

Sac. 34.21.210. P R O C E D U R E  A F T E R  SALE. A f t a r  a  sale o f  tha 

colla t e r a l  u n d a r  this c h a p t a r  and re c e i p t  of  t h a  purc h a s e  price, the 

se c u r e d  p a r t y  o r  o t h a r  p a r s o n  h a v i n g  tho p o w e r  o f  sala shall d a o d  tha
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c ollataral to tha purchaser. Tha deed shall include or have attached 

to it a sworn statement reciting

(1) tha recording information of the security agreement 

that was foreclosed;

(2) the data and recording information of the recorded 

notice of intent to sell;

(3) the actual consideration for the conveyance;

(4) the m a n n e r  in w h i c h  the notices required under AS 34.- 

2 1.1 1 0  - 34.21.140 were given;

(5) the time and place of p u b l ication of the notice of 

intent to sell; and

(6) the time, place and manner of sale.

Sec. 34.21.220. EFFECT OF SALE, (a) A  sale of collateral under 

this chapter transfers all title and interest the debtor h a d  in the 

collataral at the time the security agreement was executed, together 

w i t h  all title or interest the debt o r  may have acquired before the 

sale. The deb t o r  and successor to the debtor's interest have no right 

to redeem tha collateral after sale, unless the security agreement so 

declares.

(b) The purchaser of the collateral and successor to the pur-
a

chaser's interest are, after the execution of a deed by tha secured 

p a r t y  or o thar person having the power of sale, entitled to the p o s­

ses s i o n  of tha premises described in the dead as against tha debtor or 

a n y  o thar p e r s o n  claiming by, through or u nder tha debtor.

(c) A  sworn statement complying wit h  A S  34.21.210 and assarting 

that all requirements of law have ba a n  complied w i t h  is p r i m s  facia 

e vidence of coaplianca wit h  those requirements.

(d) Aftar a sala of collateral undar this chapter, no othar 

action or proceading aay ba taken or Judgment entered against tha
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foraer debtor, or against tha former debtor's surety or guarantor on

the obligation secured by the security agreement for a deficiency.

Sec. 34.21.230. DISPOSITION OF PROC E E D S  OF SALE. (a) The 

secured party or other person w i t h  power of sale shall a pply the 

proceeds of the sale of the collateral in  the following order to

(1) the reasonable expenses of retaking, holding, p r e p a r i n g  

for sale and selling the collateral, and the reasonable attorney fees 

and legal expenses incurred by the secured party or other p e r s o n  w i t h  

power of sale;

(2) the satisfaction of the indebtedness secured;

(3) the satisfaction of indebtedness secured by a r e c o r d e d  

subordinate security interest or recorded lien on the collateral.

(b) If requested by the secured p a r t y  or other person h a v i n g  the 

power of sale, the holder of a recorded subordinate security interest 

or recorded lien must furnish to the s e c u r e d  party or other p e r s o n  

having the power of sale reasonable proof of interest in the c o l l a t a r­

al.

(c) Tha secured party or other p e r s o n  having the power of sala 

shall account to the debtor w h o  owns or has rights in the c o l l a t e r a l  

for the proceeds of sale and pay the d e b t o r  any surplus after a p p l y i n g  

the proceeds under (a) of this section.

Sec. 34.21.240. SECURED PARTY'S L I A BILITY FOR FAILURE T O  COMPLY, 

ENJOINING SALE. If it is established that the secured party o r  o t h a r  

person h a v i n g  the power of sale is not p roceeding under AS 3 4 . 2 1 . 0 9 0  - 

34.21.260, a sale of collateral may be ordered or restrained o n  a p p r o­

priate terms and conditions. If the sal e  has occurred, the d e b t o r  or 

a person entitled to a copy of notice o f  intent to sell u n d e r  A S  34.- 

21.130 o r  a parson whosa subordinata security interest or l i e n  has 

been recorded before the distribution o f  proceeds of sale suiy r e c o v e r

r
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froa tho s ecured party or o t h e r  p e r s o n  h a v i n g  the power of sale a loss 

caused by  a failure to comply w i t h  AS 34.21.090 - 34.21.260.

Sec. 34.21.230. GE N E R A L  V A L I D I T Y  OF  SECURITY AGREEMENT. U n l e s s  

it conflicts w i t h  a p r o v i s i o n  of law, a security agreement is e f f e c­

tive b e t w e e n  the parties a c c o r d i n g  to its terms. No t h i n g  in this 

chapter v a l i d a t e s  a charge or prac t i c e  that is illegal u n d e r  a statute 

o r  r e g u l a t i o n  for deb t o r  p r o t e c t i o n  in c l u d i n g  those statutes and 

regulations gov e r n i n g  usury a n d  small loans. N o t h i n g  in this c h a p t e r  

extends the application of the statute or  r e g u l a t i o n  for d e b t o r  p r o­

tection to a transaction not o t h erwise subject to it.

Sec. 34.21.260. W A I V E R  O F  RIGHTS. To  the extent that they give 

rights to the debtor and impose duties on  the s e cured party or o t h e r  

p ers o n  h a v i n g  the power of sale, the p rovisions of this c hapter m a y  

not be w a i v e d  or varied.

Sec. 34.21.270. DEFINITIONS. In this chapter, unless the c o n­

text requires otherwise,

(1) "collateral" m e a n s  the real prop e r t y  subject to a 

security interest;

(2) "debtor" m eans the person w h o  owes payment or o t h e r  

p er f o r m a n c e  of the oblig a t i o n  secured, w h e t h e r  or not the p e r s o n  owns 

or  has rights in the collateral; if the d e b t o r  and the o w n e r  of the 

collateral are not the same person, the ter m  "debtor" m eans the o w n e r  

of the c ollateral in any p r o v i s i o n  of this c h a p t e r  d e a l i n g  w i t h  t h e  

collateral, the o bligor in any p r o v i s i o n  d e a l i n g  w i t h  the obligation, 

and may include bot h  w h e n  the context requires it;

(3) "real p r o perty" includes an  interest in real p r o perty;

(4) "recording information" m e a n s  the inf o n s a t i o n  (book a n d  

page, document number, e l e c t r o n i c  retrieval code, or o t h e r  s p e c i f i c  

information) nee d e d  to find a document i n  the p u b l i c  records;
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(5) "security a g r e e m e n t "  means an  agreement that creates or 

prov i d e s  for a security interest in  real property, and includes a 

lease if the lease was i n t e n d e d  to create a secu r i t y  interest;

(6) "security i n t e r e s t "  m eans a conse n s u a l  interest in real 

p r o p e r t y  that secures pa y m e n t  o r  p e r f o r m a n c e  of an  obligation;

(7) "secured p a r t y "  m e a n s  a lender, seller, b e n e f i c i a r y  or 

other p e r s o n  o r  g o v e r n m e n t a l  a g e n c y  for w h o s e  b e n e f i t  there is a 

secu r i t y  interest, in c l u d i n g  a r e c eiver, trustee in bankruptcy, or 

p e r s o n  to w h o m  a security a g r e e m e n t  is sold.

* Sec. 3. A S  06.05.175 is a m e n d e d  b y  adding a n e w  s u b s e c t i o n  to read:

(d) It is not a v i o l a t i o n  o f  this s e c t i o n  to provide a statement 

of account to a deb t o r  or the h o l d e r  of a sub o r d i n a t e  security i n t e r­

est u n d e r  AS  34.21.040.

*  Sec. 4. AS  09 . 4 5 . 1 7 0  is a m e n d e d  to read:

Sec. 09.45.170. J U D G M E N T  O N  F O R E C L O S U R E  OF  LIEN. A  p e r s o n  

h a v i n g  a lien u p o n  real pr o p e r t y ,  other th a n  that of a Judgment, 

w h e t h e r  c r eated by security a g r e e m e n t  [MORTGAGE] o r  otherwise, to 

secure a debt or o t h e r  o b l i g a t i o n  m a y  b r i n g  an  a c t i o n  to foreclose the 

lien. In the action, the court m a y  direct the sale of the e n c u m b e r e d  

p r o p e r t y  or a p o r t i o n  of it and t h e  a p p l i c a t i o n  of the proceeds of the 

sale to the p a yment of costa, e x p e n s e s  of sale, and the amount d u e  the 

plaintiff. The court [JUDGMENT] shall also de t e r m i n e  the p e r s o n a l  

liability of a defendant for t h e  p a yment of the debt secured by  the 

lien and e n t e r  the d e t e r m i n a t i o n  i n  the judgment [BE E N TERED A C C O R D­

INGLY] .

* Sec. S. AS 0 9 . 45.170 is a m e n d e d  by  add i n g  a new subse c t i o n  to read:

(b) In  this section, " s e c u r i t y  a greement" a M a n s  a n  a g r eement 

that creates or  provide s for a s e c u r i t y  interest in real property; in 

this subsection, "s e c u r i t y  i n t e r e s t "  has the m e a n i n g  g i v e n  in
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1 A S  34.21.270.

2 * Sec. 6. AS 09.43.200 and AS 34.20.010 - 34.20.135 ara rapaalad.

3 * Sac. 7. TRANSITIONAL PROVISIONS, (a) A aacurity agraement aa da-

4 finad in A S  34.21.270, aa anactad in aac. 2 of thia Act, that ia a ntared

5 into bafora January 1, 1989, including right*, dutiaa, and intaraata undar

6 it, continuaa in affact and may be terminated or enforced undar a law

7 amended or  repealed by thia Act aa though tha law had not bean amended or

8 repealed.

9 (b) A  peraon foreclosing a deed of truat executed before J a nuary 1,

10 1989, may elect to foreclose under AS 34.21, added by sec. 2 of thia Act,

11 or under th* law in effect when the de e d  of trust was entered into.

12 (c) Notwithstanding (a) of this section, a person foreclosing a

13 security agreement other than a deed of trust shall foreclose under the law

14 in effect wha n  the security agreement was entered into.

15 * Sec. 8. This Act takes effect January 1, 1989.
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