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1 IN T H E  S E N A T E  B Y  T H E  F I N A N C E  C O M M I T T E E

2 CS F O R  S E N A T E  B I L L  NO. 211 (Finance)

3 IN TH E  L E G I S L A T U R E  O F  T H E  ST A T E  OF A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 A  B I L L

6 For an A c t  entitled: "An Act r e l a t i n g  to civil l iability; a m en d i n g  A l a s k a

7 Rule of C ivil P r o c e d u r e  82; an d  p r o v i d i n g  for an

8 e f f e c t i v e  d a t e . "

9 B E  IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF T H E  S TATE OF ALASKA:

10 * S e c t i o n  1. AS 0 9 . 1 7 . 0 1 0 ( b )  is amend e d  to read:

11 (b) The amount of n o n e c o n o m i c  dama g e s  a w a r d e d  by a court or jury

12 u n d e r  (a) of this s e c t i o n  may not exc e e d  $ 100, 00 0  [$500,000] for e a c h

13 c l a i m  based on a se p a r a t e  i n c ident or injury.

14 * Sec. 2. AS 0 9 . 1 7 . 0 2 0  is a m e n d e d  to read:

15 Sec. 09.17.020. P U N I T I V E  DAMAGES. P u n i t i v e  d a m a g e s  m a y  not be

16 a w a r d e d  in an action, w h e t h e r  in tort, c o ntract, o r  otherwise, u nl e s s

17 s u p p o r t e d  by c lear an d  c o n v i n c i n g  e v i d e n c e  of fraud, malice, g r o s s

18 n egligence, or r ec kless d i s r e g a r d  by t h e d e f e n d a n t .

19 * Sec. 3. AS 0 9 . 1 7 . 0 3 0  is a m e n d e d  to read:

20 Sec. 09.17.030. D A M A G E S  R E S U L T I N G  F ROM C O M M I S S I O N  OF A CRIME. A

21 p e r s o n  who suffers p e r s o n a l  injury or d e a t h  m a y  not recover d a m a g e s

22 for the p e r s o na l  injury or d e a t h  if the injuries or d e a t h  o c c u r r e d

23 w h i l e  the p e r s o n  was e n g a g e d  in the c o m m i s s i o n  of a crime [FELONY] ,

24 the p e r s o n  has b e e n  c o n v i c t e d  of the c r i m e [FELONY], incl u d i n g  con-

25 v i c t i o n  b a s e d  on a gui l t y  p l e a  or plea  of n o l o  c ontendere, and the

26 c r i m e  [FELONY] s u b s t a n t i a l l y  c o n t r i b u t e d  to the i n j u r y  or death. T h i s

27 s u b s e c t i o n  [SECTION] does not affect a right of a c t i o n  u n d e r  42 U.S . C .

28 1983.

29 * Sec. 4. AS 0 9 . 1 7 . 0 3 0  is a m e n d e d  by a d d i n g  n e w  s ub s e c t i o n s  to read:
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(b) This section doe s  not apply to a per s o n w h o suffers p er s o n a l  

in j u r y  or death if the p e r s o n  liable for the dama g e s

(1) was enga g e d  in the c o m m i s s i o n  of a crime at the time

the perso n a l  injury or d e a t h  occurred; and

(2) has bee n  con v i c t ed  of the crime, including c o n v i c t i o n  

b a s e d  on a guilty plea or plea  of nolo contendere.

(c) In this sect i o n  "crime" has the m e a n i ng  given in AS 11.81.-

900(b).

* Sec. 5. A S  09.17.040(d) is amended to read:

(d) In an ac t i o n  to recover damages, the court shall, at the

request of a [AN INJURED] party, e n t er  judgment o rd ering that amou nt s

a w a r d e d  a judgment c r e d i t o r  for future damages be paid to the m a x i m u m

extent feasible by p e r i o d i c  p a y ments rather tha n  by a lump-sum p a y ­

ment .

* Sec. 6. AS 0 9 . 17 .050(a) is a m e n d e d  to read:

(a) Unless the act or o m i s s i o n  c o n s t it u t e d  gross n egligence, a 

p e r s o n  m a y  not recover tort damages for p e r sonal injury, death, or 

da m a g e  to p r operty for a n  act or o m i s s i o n  to act in the course and 

scope of official duties, from [ONE OF] the following:

(1) a m e m b e r  of the b o a r d  of d i r e c to r s  or an o f f ic e r  of a

n o n p r o f i t  corporation;

(2) a me m b e r  of the bo a r d  of d i r e c t o r s  of a public or 

n o n p r o f i t  hospital, or a m e m b e r  of a citizen's advisory b oa r d  of any 

hospital;

(3) a m e m b e r  of a school b o a rd  of a school district;

(4) a m e m b e r  of the g o v e r n i n g  body, a commission, or a

c i tizen's advisory c ommittee of a m u n i c i p a l i t y  of the state^

(5) a m e m b e r  of the b o a r d  of d i r e c t ors or an offi c e r of an 

el e c t r i c  or telephone cooper a t i v e  org a n i z e d  u n d e r  AS 1 0 . 2 5 .
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1 * Sec. 7. AS 09.17.070 is repealed and reenacted to read:

2 Sec. 09.17.070. COLLATERAL BENEFITS. (a) Except when the

3 collateral source by law or contract must seek subrogation and except

A d e a t h  benefits paid u n d e r  life insurance, a person may only recover

5 damages that exceed amounts received by that person as compensation

6 for the injuries from collateral sources, whether private, group, or

7 governmental, and w h e t he r  contributory or noncontributory. Evidence

8 of collateral sources, other than a source that must by law or con-

9 tract seek subrogation and the death benefit paid u nder life insur-

10 ance, shall be considered by the trier of fact in determining the

11 amount of an award, and shall be considered by the court in determin-

12 ing if an award is excessive. The trier of fact shall be informed of

13 the tax implications of an award of damages. The court may take into

^ 0  14 account the value of the person's rights to coverage exhausted or

15 d e p leted by payment of these collateral benefits by adding back a

16 reasonable estimate of their probable value, or by earmarking and

17 h o l d in g  for possible periodic payment under AS 09.17.040 that amount

18 of the award that w o ul d  otherwise have been deducted, to see if the

19 impairment of the person's rights actually takes place in the future.

20 (b) This section does not apply to a irn al malpractice action

21 filed under AS 09.55.

22 * Sec. 8. AS 09.17.080(d) is repealed and reenacted to read:

23 (d) In an action involving hazardous waste, environmental pol-

24 lution, or vio l a t i o n  of state or federal antitrust statutes, the court

25 shall enter judgment against each party liable on the basis of joint

26 and several liability. In all other actions the court shall enter

27 judgment against each party liable on the basis of several liability

28 in accordance w i t h  that party's percentage of fault.

29 *  Sec. 9. AS 09.17.900 is amended to read:
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1 Sec. 09.17.900. DEFINITIONS [DEFINITION]. In this chapter

2 (1) "economic losses" m e a n s object i v e ly v e r i f i a b l e  m onet a r y

3 losses;

4 (2) "fault" includes acts or o m issions that are in any

5 measure negligent or reckless t o w a r d  the p e r s o n  or p r o p e r t y  of the

6 actor or others, or that subject a p e r s o n  to strict tort l i a b i li t y ^

7 the [. THE] term also includes b r e a c h  of w a rranty, u n r e a s o n a b l e

8 assumption of risk not c o n s tituting an e n f o r c ea b l e  e x p re s s  consent,

9 misuse of a product for w h i c h  the d efendant o t h er w i s e  w o u l d  be liable,

10 and unreasonable failure to avoid a n  injury o r  to m i t i g a t e  d a m a g e s ^

11 legal [. LEGAL] requirements of c a u s a l  r e l a t i o n  apply bot h  to fault

12 as the basis for liability and to c o n tr i b u t o r y  faulty

13 (3) " n o n e conomic losses" m eans n o n m o n e t a r y  d a m ag e s a nd

14 includes pain, suffering, inconvenience, m e ntal a n g u i s h, emo t io n a l

15 distress, and all other n o n p e c u n i a r y  d a m a g e s .

16 * Sec. 10. AS 0 9 .60.010 is amended to read:

17 Sec. 09.60.010. COSTS A L L O W E D  P R E V AI L I N G  PARTY. The supreme

18 court shall d e t ermine by rule or o r d e r  the costs, if any, that may be

19 allowed a p r e v a i l i ng  party in a civil action. U n l e s s  s p e c i f i c a l l y

20 authorized by statute or by a g r e e m e n t b e t w e e n  the parties, a t torney

21 fees may not be awarded to a p a r ty  in a civil a c t i o n  for pe r sonal

22 injury, deaths or property damage related to or a r is i n g  out of fault,

23 as defined in AS 09.17.900 [, U N L E S S  THE C I V I L  A C T I O N  IS C O N T E S T E D

24 WITHOUT TRIAL, O R  FULLY C O N T E S T ED  A S  D E T E R M I N E D  BY T H E  C O U R T ] .

25 * Sec. 11. AS 21.06.110 is amended to read:

26 Sec. 21.06.110. DIRECTOR'S A N N U A L  REPORT. As e arly in e a c h

27 calendar y ear as is reasonably p o s s i b l e  the d i r e c t o r  shall prep ar e  and

28 deliver an annual report to the l e gi s lature and the commi s si o n e r ,

29 showing, w i t h  respect to the p r e c e d i n g  c a l e n d a r  year,
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(1) a list of the a u t h o r i z e d  i n s u r e rs  t r a n s a c t i n g  i n s u r a n c e  

in Alaska, w i t h  s u c h  summary of their f i n a n ci a l  s t atement as the 

d i r e ct o r  c o n si d e r s  appropriate;

(2) the name of e a c h  insurer w h o s e  b u s i n e s s  was clos e d  

dur in g  the year, the cause of the closing, an d  the amount of a s c e r­

tainable assets an d  liabilities of each c l o s e d  business;

(3) the name of e a c h  insur e r  a g ai n s t  w h i c h  d e l i n q u e n c y  or 

similar p r o c e e d i n g s  were i nstituted, and a concise statement of the 

facts w ith resp e ct  to each p r o c e e d i n g  and its pres e n t  status;

(4) a statement in r e g a r d  to e x a m i n a t i o n  of rating o r g a n i­

zations, a d v i s o r y  organizations, joint u n d e r w r i t e r s ,  and j o i n t r e i n­

surers as r e q u i r e d  by AS 2 1.39.120;

(5) the receipts an d  expenses of the d i v i s i o n  for t h e  year;

(6) reco mm e n d a t i o ns  of the d i r e c t o r  as to a m e n d m e n t s  or 

s u p p l e m e n t a t i o n  of laws a f f e c t i n g  insurance, or the off i c e  of d i r e c­

tor;

(7) o t h e r  pertinent i nf o r m a t i o n  and m a t t e r s  the d i r e c t o r  

considers p r o p e r ^

(8) an an al y s i s  of m e d i c a 1 m a l p r a c tic e  i n s u r a n c e  rate

changes o c c u r r i n g  as a result of court d e c isions in the s t at e  i n v o l v­

ing personal in j u r y  or d e a t h .

* Sec. 12. AS 0 9 . 1 7.010(c) and 0 9 . 1 7 . 0 4 0 ( c )  are repealed.

* Sec. 13. REPORT. The D e p a r t m e n t  of Law, w i t h  the a s s i s t a n c e  of the

Department of C o m m e r c e  and Economic De v e lo p m e n t  and w i t h  the c o o p e r a t i o n  of

all state agencies, shall report to the legislature by the 30th d a y  of the

Second Session of the Sixteenth A l a s k a  State L e g i s l a t u r e  on c l o s e d  i n s u r­

ance claims and ins u r a n c e  company finances. The report must c o n s i s t  of

(1) a s t u dy  of closed i n surance c l a i m s  to i d e n t i f y

(A) the extent to w h i c h  the legal s y s t e m  has o r  h a s  not
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1 b e e n  the cause of d r a m a t i c  liability i n surance increases or decreases

2 and coverage r e d u c t i o n  in crisis lines in the state;

3 (B) h o w  v i c t i m s  are faring u n d e r  the present system;

4 (C) what the various speci f ic  tort reform proposals have

5 a c t u a l l y  accomplished; and

6 (D) if the pass a g e  of this Act has resulted in a measu r a b le

7 d e c r e a s e  in insurance rates in the state;

8 (2) a study of insurance company finances to determine the

9 extent to w h i c h

10 (A) d r a m a t i c  liability i nsurance rate increases and cover-

11 age limitations in the state are, or are not, cost-jus t i f i e d  in re-

12 la t i o n  to awards, settlements, and relevant court d ecisions in the

13 s t a t e  involving p e r s o n a l  injury, death, or property damage based on

14 fault; and

15 (B) l egislative or r eg u l a t o r y  actions a f f e c t i n g the tort

16 s y s t e m  in the state are necessary to resolve the state's liability

17 in s urance rate increases.

18 * Sec. 14. COURT R U L E  C H A N G E .  A S  09.60.010, as amended in sec. 10 of

19 this Act, has the effect of amending A la s k a  Rule of Civil Procedure 82 by

20 p r o h i b i t i n g  the award of attorney fees to the p r e v a il i n g  party in cert a i n

21 civil actions based on fault, unless allowed by statute or by agreement of

22 the parties.

23 * Sec. 15. APPLICAB I L I T Y .  This Act applies to all causes of act i on

24 a c c r u i n g  on or after the effective date of this Act.

25 *  Sec. 16. SEVERABILITY. If any p r o v i s i o n  of this Act, or the applica-

26 t i o n  t h e r e of  to any p e r s o n  or circumstance is hel d  invalid, the r e mainder

27 of this Act and the a p p l i c a t i o n  to o ther p e r s o n s  or circumstances is not

28 a f f e c t e d  thereby.

29 * Sec. 17. This Act takes effect i m m e d i a t e l y u nder AS 01.10.070(c).
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