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1 IN THE SENATE BY THE L ABOR A N D  COMMERCE COMMITTEE

2 HOUSE CS FOR CS FOR SENATE BILL NO. 108 (L&C)

3 IN THE LEGISLATURE OF T HE  STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - FIRST SESSION

5 A  BILL

6 For an Act entitled: "An Act relating to decisions of the commissioner of

7 natural resources regarding the eligibility of an

8 applicant for a pipeline right-of-way permit."

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. AS 38.35.100 is amended to read:

11 Sec. 38.35.100. DECISION ON APPLICATION. (a) The commissioner

12 shall promptly d e t e r m i n e , in a w r it ten  f i n d i n g , on an application

13 filed under AS 38.35.050, whether the applicant is fit, willingx and

14 able to perform the transportation or other acts proposed in a ma n n e r

15 that will be required by the present or future public interest. In

16 making a determination the commissioner shall consider whether or not

17 (1) the proposed use of the right-of-way will unreasonably

18 conflict with existing uses of the land involving a superior public

19 interest;

20 (2) the applicant has the technical and financial capabil-

21 ity to protect state and private property interests;

22 (3) the applicant has the technical and financial capabil-

23 ity to take action to the extent reasonably practical to

24 (A) prevent any significant adverse environmental

25 impact, including but not limited to, erosion of the surface of

26 the land and damage to fish and wildlife and their habitat;

27 (B) undertake any necessary restoration or revegeta-

28 tion; and

29 (C) protect the interests of individuals living in the
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1 general area of the right-of-way w h o  rely o n  fish, wildlifex  and

2 biotic resources of the area for subsis te nce  purposes;

3 (4) the applicant has the financial capability to pay

4 reasonably foreseeable damag es  for w h i c h  the applicant may b e c o m e

5 liable on  claims arising fr o m  the construction, operation, m a i nt e-

6 nanceA or termination of the pipeline^

7 (S) the applicant has agreed that in the construction and

8 ope ra ti on of a pi peline w i t h i n  the r i R ht -of -w ay  the applicant w il l

9 comply with, and require contractors a n d  their subcontractors to

10 comply with, applicable an d valid laws a n d  regulations regarding J:he

11 hiring of residents of the state then in effect or  that take effect

12 s u b s e q u e n t l y .

13 (b) If the commissioner makes the [THESE] determinations u n d e r

14 (a) of this s e cti on  favorably to the applicant, t h e n  the co mmi s s i o n e r

15 may grant the w h o l e  or part of the application. If the c o m m i s s i o n e r

16 makes the determinations under (a)(1) - (5) of this section f a v ora bl y

17 to the applicant but determines that the applicant is not t he n  fit,

18 willing, and able  to p e r f o r m  u n d e r  the application, the co mm is s i o n e r

19 may grant the ap pl ica ti on  under a c onditional lease subject to con-

20 ditions e stablished by the co mm issioner that will  ensure that the

21 applicant will, with in  a presc ri be d p e r i o d  of time not e x c e e d i n g  10

22 years, establish that the applicant is fit, willing, and able, u n d e r

23 (a) of this section, to perf or m the tr an spo r t a t i o n  or other acts that

24 will be required by the present or future public interest. A n  appli-

25 cant is not entitled to a notice or  a uth o r i z a t i o n  to proceed to con-

26 struction. or its equivalent, u n d e r  a conditional lease u n t i l  the

27 commissioner determines in w r it ing  that the applicant has satisfac-

28 torily established that the applicant is then fit, willing, a n d  able

29 to perform u n d e r  (a) of this section. Otherwise, the c o m m i s s i o n e r

HCS CSSB 1 0 8 (L&C) -2- SB0108E

I



(c) The c om mi s s i o n e r  m a y  o f f e r  the a pp licant a lease or a c o n d i­

tional lease u nder this section. If the applicant does not  accept a 

l ease offe red  u n d e r  this s e c t i o n  w i t h i n  30 days, the lease o f f e r e d  is 

w i t h d r a w n  [IN ORD ER  TO  G R A N T  T H E  W H O L E  OR  PAR T OF  T H E  A P P L I C A T I O N  THE 

C O M M I S S I O N E R  SHALL O F F E R  A  L E A S E  TO THE A P P L I C A N T  F O R  ITS A C C E P T A N C E  

T H R O U G H  SIGNING OF T H E  L E A S E  A N D  A G R E E I N G  TO C OMP L Y  W I T H  ITS  TERMS, 

CONDITIONS, AND O BL IGATIONS. ON L Y  U PO N  P RO P E R  A C C E P T A N C E  O F  O F F E R E D  

L E A S E  BY T H E  AP P L I C A N T  W I T H I N  30 DA Y S  A F T E R  ITS H A V I N G  B E E N  P R E S E N T E D  

IS THE G R AN T OF TH E A P P L I C A T I O N  CONSUMMATED].

* Sec. 2. AS 38.35.100 is a m e n d e d  by adding n e w  s ub s e c t i o n s  to read:

(d) The co mm is s i o n e r  shall include in a co n d i t i o n a l  lease each 

requir em en t and c o n d i t i o n  of the covenants e s t a b l i s h e d  u n d e r  A S  38.-

35.120. The c o m m i s s i o n e r  m a y  also require that the lessee agree to 

additio na l conditions that the c o m m i s s i o n e r  finds to be i n  the public 

interest. In place of the covenant e s t a b l i s h e d  u n d e r  A S  38.35.- 

120(a)(9), the c o m m i s s i o n e r  shall require the lessee to agree that it 

w i l l  not transfer, assign, pledge, or d i s p o s e  of in any mann er , d i­

rectly or indirectly, its i nterest in a c o n d it ion al  r i g h t - o f - w a y  lease 

or  a pi pe li ne  subject to the con di tio na l lease, un les s the c o m m i s­

sioner, after c o n s i de rin g the p ub l i c  interest an d i s s u i n g  w r i t t e n  

findings to sub sta nt ia te  a d e c i s i o n  to a ll ow  the transfer, autho ri zes  

the transfer. The c o m m i s s i o n e r  shall also require the lessee to agree 

not to all ow  the t r a n s f e r  of control of the lessee w i t h o u t  the 

approval of the commis si on er;  as u sed in this subsection, " t r a n s f e r  of 

control of the lessee" m e a n s  the tra nsfer of 30 percen t or more, in 

the aggregate, of o w n e r s h i p  interest in the lessee in one  or mor e 

transactions to one or m o r e  p e r so ns  by one or m o r e  persons.

(e) The c o m m i s s i o n e r  shall require a c o n d i ti on al  lessee to agree

s ha ll  deny the application.
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(1) in the absence of the ap proval of the commissioner, a 

transfer m a y  not reli ev e the lessee of a n  obl ig a t i o n  assumed u n d e r  the 

lease;

(2) a transfer, in c l u d i n g  the tr ansfer of lessee, that 

occurs without the approval of the c om mi ssioner is ineffective to 

transfer interests in and obl ig ati on s u n d e r  the lease; and

(3) a t ra ns fe r constit ut es a defa ul t u n d e r  the lease.

(f) I n  an  a p p l i ca ti on for the approval u n d e r  (d) of this section 

of a transfer of a n  interest, the commissioner shall consider whether 

the p ro posed transfe re e wi l l  be fit, willing, and able to p e r f o r m  the 

transpo rt at ion  or o t h e r  acts pr op o s e d  u n d e r  the conditions e stablished 

in the conditional lease and w h e t h e r  the transfer is in the public 

interest. In  a p p r ovi ng  the tra ns fe r of a n  interest under (d) of this 

section and this subsection, the c om mi ssioner m ay  impose any condition 

on  the t ran sf er  that the commi ssi on er  considers in the pu bl i c  inter­

est .

(g) If, during the term  of a conditional lease, the commissioner 

determines under (a) of this sect io n that the applicant is fit, w i l l­

ing, and able to p e r f o r m  the t ra ns po r t a t i o n  or o th er  acts p r o p o s e d  in 

a manner that will  be r eq uired by the pres en t or future pu bl i c  i nt er­

est, the com mis si on er  may a m e n d  the conditional right-of-way lease to 

insert the covenant e st a b l i s h e d  in AS 38.35.120(a)(9) in p l a c e  of the 

covenant against a tr ansfer establi sh ed  und er  (d) and (e) of this 

section.

(h) The  issuance of a conditional lease does not preve nt the 

commissioner from issuing o t h e r  conditional or unconditional leases 

for the same right-of-way. A  conditional lease may  be r e v ok ed at any 

time that the commi ss ion er  determines that the ap plicant or
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1 conditional lessee will not be fit, willing, and able to perform

2 during the term of the lease or w h e n  another applicant or conditional

3 lessee is determined to be fit, willing, and able to perf or m under an

4 application or lease for all or part of the right-of-way. A n  appli-

5 cant or conditional lessee accrues no rights, including preference or

6 priority rights, to a particular right-of-way until the commissioner

7 makes a determination that the applicant or conditional lessee is then

8 fit, willing, and able to perform the transportation or other acts

9 proposed under (a) of this section.

10 (i) The commissioner shall insert a provision implementing the

11 requirements of (a)(5) of this section into each agreement entered

12 into by the commissioner for the construction and operation of a

13 pipeline within the state.
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