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1 IN THE SEN ATE  BY SZYMANSKI A N D  K ER TT ULA

2 SENATE B I L L  NO. 61 am H

3 IN THE L E G I SL ATU RE  OF THE STATE OF ALASKA

4 FI FTEENTH L EG IS LAT UR E - FIRST SESSION

5 A  BILL

6 For a n  Act entitled: "An Act re la t i n g  to rights of injured state employ-

7 e e s ."

8 BE IT E N A C T E D  BY THE L E G I SL AT UR E OF THE STATE OF ALASKA:

9 * S e c t i o n  1. AS 23.40 is a m end ed  by adding a new section to read:

10 Sec. 23.40.075. ITEMS N O T  SUBJECT TO BARGAINING. The parties

11 m a y  not negotiate terms contrary to the reemployment rights for in-

12 j u r e d  state employees u nd er A S  39.25.158.

13 * Sec. 2. AS 39.25 is amended by adding ne w sections to read:

14 Sec. 39.25.157. POS IT IO N DESCRIPTIONS. The d iv is ion  of person-

15 nel, in consultation wi t h  the appropriate department or agency, shall

16 require the preparation of an d shall m a i n t a i n  a po sit io n d es cription

17 for each position in the classified service. The po si tio n de scr ip ti on

18 shall describe the essential functions of the po sition and the actual

19 skills and abilities r equired to perform the tasks assigned to the

20 position. A  general requirement for physical abilities may not be

21 impo se d on a job c l a s s if ic at ion  unless each posit ion  wi th in  the class

22 requires the use of the p hy sical ability.

23 Sec. 39.25.158. REEMPLOYMENT RIGHTS FOR INJURED STATE EMPLOYEES.

24 (a) A n  injured employee is eligible for reemployment rights u nder

25 this section if the e mp loyee requests to return to w o r k  for the state

26 w i t h i n  30 days after receipt of a release from a phy sic ia n indicating

27 that the employee is able to return to full or m od if i e d  work.

28 (b) After an employee requests to return to work, the reemploy-

29 ment benefits admini st ra to r of the di vision of workers' compensation
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or the director of vocational rehabilitation in the Department of 

Edu ca ti on shall review the request and certify that the employee is 

able to return to w or k  under (c), (d), (e), or (f) of this section, or
J

defer certification until the employee completes retraining under (f) 

of this section.

(c) If the reemployment benefits administrator or the director 

of vocati on al  rehabilitation certifies that the employee is able to 

perf orm  the tasks assigned to the employee's former position, the 

agency shall reemploy the employee w it h i n  30 days a fter receipt of the 

certification unless the p osi t i o n  no longer exists. If a permanent,

pr ob ationary or provisional employee is currently employed in the
1

position, the agency shall cause a vacancy under the layoff provisions 

of AS 39.25.150(13).

(d) If the employee is not eligible for reemployment under (c) 

of this section but is able to perform the essential functions of the 

position, then the agency shall reemploy the employee in the p os ition 

after ma ki ng a reasonable accommodation to the physical and mental 

limitations of the employee unless the position no longer exists. 

Reaso nab le  accommodation may include imposing w o r k  restrictions on  the 

tasks performed by the employee, making job or site modifications 

nece ss ary  to permit the employee to p e r f o r m  the tasks of the position, 

re mo vi ng  institutional and architectural barriers, and providing 

additional support services.

(e) If the employee is not eligible for reemployment u nde r (c) 

or (d) of this section and if the agency has a vacant po sition for 

w h i c h  the employee is qu al if ied  that is comparable in wage to the 

p o s i t i o n  the employee previo us ly  held, then the agency shall offer the
I

employee the position. If the employee is un ab le  to p e rf or m the 

essential functions of a comparable po si t i o n  w i t h i n  the agency, then
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1 the e mpl o y e e  is e n t i t l e d  to reemployment in a compar ab le p o s i t i o n  for

2 w h i c h  the emp l o y e e  is q u a l i f i e d  w i t h  another agen cy  if the p o s i t i o n  is

3 va ca n t  a n d  the e m p l o y e e  is able to p e rf or m the ess ential fun ct ion s of

4 that position.

5 (f) If the age nc y and other agencies in the state are u n a b l e  to

6 re em p l o y  the e m p l o y e e  in a p o s i t i o n  at a w a g e  compar ab le  to the em-

7 plo y e e ' s  pr ev i o u s  wage, the employee may request r e e m p l o y m e n t  at a

8 lower w a g e  or acc ep t re tra i n i n g  u n d e r  AS 23.30.041. A f t e r  c o m p l e t i n g

9 the t r a i n i n g  the em pl oy ee may request r e em pl oy men t in a p o s i t i o n  for

10 w h i c h  the em pl o y e e  has b e e n  re trained in the agency. If the agency

11 cannot o f fe r r e em plo ym en t,  the e mp loyee m a y  request re em pl o y m e n t  in a

12 p o s i t i o n  for w h i c h  the e mp loyee has been  r e t r a i n e d  w i t h  a n o t h e r  agen-

13 c y .

14 (g) A n  a g e n c y  ma y refuse to reemploy or  co ntinue the e m pl oy me nt

15 of a for me r e m p l o y e e  if r easonable a c c o m m o d a t i o n  imposes an  u ndue

16 h a r d s h i p  on the o p e r a t i o n  of the agency's p r o g r a m  or if, a f t e r  reason-

17 able efforts at accommodation, the injured e mp loyee cannot p e r f o r m  the

18 esse nti al  fu nctions of the p o s i t i o n  in a m a n n e r  that w o u l d  not  endan-

19 ger the h e a l t h  or safety of

20 (1) the employee b e ca use  the job imposes a n  i mm inent an d

21 substan ti al  d e g r e e  of ris k to the employee; or

22 (2) others to a g r ea te r extent t han if a n o n h a n d i c a p p e d

23 p e r s o n  p e r f o r m e d  the job.

24 (h) F a ct or s an agency ma y consider in d e t e r m i n i n g  u n d u e  h a r d s h i p

25 u n d e r  (g) of this s e ct io n include the current n u m b e r  of e m p l oy ees  in

26 the section or office, number and type of facilities, size of budget,

27 nat u r e  and cost of the a c c o m m od at ion  needed, and the type, composi-

28 tion, and s t r uct ur e of the w o r k  force.

29 (i) N o t w i t h s t a n d i n g  any o ther p r o v i s i o n  of law, if an  in j u r e d
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em pl o y e d  re qu e s t s  r ee mp l o y m e n t  u n d e r  (e) or  (f) of this s e c t i o n  and if 

the e m p l o y e e  is able to p e r f o r m  t h e  e s s e nt ia l func ti ons  of the p o s i­

tion, t he state rtay not hir e a n o t h e r  p e r s o n  for that p o s i t i o n  except

c
an e m p l o y e e  in layoff status for t ha t  job class.

(j) A  c o l l e c t i v e  b a r g a i n i n g  agreement u n d e r  AS 23.40.070 - 

2 3 . 4 0 . 2 6 0  m a y  not i n c l u d e  terms c o n t r a r y  to this  section.

(k) In this s e c t i o n

(1) "a ge nc y" includes a de pa rtment, di vision, office, 

agency, board, commission, aut ho r i t y ,  or o t h e r  o r g a n i z a t i o n a l  unit of 

the e xe c u t i v e  b r a n c h  of state g o v e rnm en t;

(2) " c o m p a r a b l e  w ag e"  m e a n s  a w a g e  e qu iv a l e n t  to at least 

the s t at e m i n i m u m  w a g e  u nder A S  23.1 0. 06 5 or 75 p e r cen t of the 

w o r k e r ' s  gross h o u r l y  wage at th e time of injury, w h i c h e v e r  is 

greater;

(3) " i n j u r e d  emp lo ye e" o r  "emplo ye e" m e a n s  a permanent, 

p ro ba ti on ary , or p r o v i s i o n a l  e m p l o y e e  of an ag enc y in the classified 

service w hos e injury is a c o m p e n s a b l e  inju ry o r  c o n d i t i o n  u n d e r  

A S  23.30.

* Sec. 3. N o t h i n g  in this Act m o d i f i e s  or t e r m i n a t e s  the terms of a 

co ll e c t i v e  b a r g a i n i n g  ag reement in e x i s t e n c e  o n  the ef f e c t i v e  d a t e  of this 

A c t .
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