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Referred: State A ffairs, L a b o r  & Commerce

Resources and Financ e

1 IN TH E S E N A T E  BY  J O S EP HS ON
)

2 S EN A T E  B I L L  NO. 20
i

3 IN T H E  L E G I S L A T U R E  OF THE S T A T E  OF A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - F I R S T  SESSION

5 A  BILL
t

6 For a n  Act entitled: "An  Act r e l a t i n g  to resident emplo ym ent  p references

7 o n  certa in  na t u r a l  re so ur ce pro jects on  state land;
l

8 and p r o v i d i n g  for an ef fective date."

9 BE IT E N A C T E D  BY TH E L E G I S L A T U R E  O F  THE STATE OF ALASKA:
t

10 * Se c t i o n  1. AS  38 is a m en de d b y  adding a n e w  chapter to read:

11 C H A P T E R  45. R E S I D E N T  E M P L O Y M E N T  P RE FE RE NCE  U N D E R  S TATE LEASES.

12 A R TI CL E 1. HIRING PREFERENCE.

13 Sec. 38.45.010. S TATE POLICY. It is the p o l i c y  of the state to

14 d e v e l o p  its na t u r a l  r e s ou rce s to prov id e the m a x i m u m  bene fi t to the

15 pe opl e of the state as r e q u i r e d  by the C o ns ti tu tio n of the State of

16 Alaska. These benef it s i n cl ud e employment o pp ortunities i n  natu ra l

17 resource development p r o j e c t s  for residents q u a l i f i e d  for the employ-

18 ment, as well as receipt of state reve nu e from the development.

19 Sec. 38.45.020. L E G I S L A T I V E  FINDINGS. The legisl atu re  finds:

20 (1) the findings m ad e  in AS  36.10.005 c on tinue to accurate-

21 ly describe the social, economic, an d employment s i t ua ti on  in the

22 state;

23 (2) chronic unem pl oy men t c a n  breed severe social problems
1

24 including a l c o h o l i s m  and  do me s t i c  violence;

25 (3) the findings of the Depart me nt  of L a b o r  of the State of

26 A l a s k a  in its report e n t i t l e d  "Nonresidents W o r k i n g  in Alaska; A

27 Special Study to M e a s u r e  the Eco no mi c Impact of N o nr es id en ts on

28 Alaska 's  Econ om y Du r i n g  C a l e n d a r  Y e a r  1984" support the n ee d  for a

29 resident h i r i n g  preference;
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(4) there is a need for timely, accurate information on the 

num be r of nonresident and resident workers in industries in the state;

(5) the state has a continuing interest in determining 

whet he r indirect benefits, including employment opportunities, from 

state expenditures, natural resource projects, and agreements conce rn­

ing the state's natural resources accrue to residents of the state or 

to nonresidents;

(6) a m ajo r factor in  the unemployment problem is the 

failure of some employers engaged in the exploration, development, and 

production of natural resources on state land, and under leases or 

other agreements granted or permitted by the state, to employ state 

r e s i d e n t s ;

(7) whereas at an earlier stage of the state's history it 

was asserted that high unemployment in the state was due to cultural 

and geographical migration barriers, the state now has many residents 

who are qualified, trained, and available for employment in the e x p l o­

ration, development, production, and extraction of natural resources 

on state land;

(8) the state has made significant investments in training 

programs and vocational education to help furnish industry with q u a l­

ified residents able to work in the development, exploration, p r o d u c­

tion, and extraction of natural resource products o n  state land;

(9) the state's investment in these training and education 

programs will be of little avail unless state residents receive e m­

ployment opportunities in natu ral  resource projects on state land;

(10) employment of nonresidents displaces qualified re s i­

dents from w o r k  in the development, exploration, production, and 

extraction of natural resource products on state land; therefore, the 

number of nonresidents h i r e d  for w o r k  on state land in the
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1 development, exploration, production, an d extraction of state re-
*

2 sources is a peculiar source of the unemployment problem now besetting

3 the state;

4 (11) the numb er  of state residents who are unable to find

5 wo r k  is considerably higher than is r e f lec te d by unemployment rates

6 based on nationally accepted measures;

7 (12) many rural state residents wh o w i s h  to work do not seek

8 employment as frequently as necessary to meet federal definitions of

9 unemployment because of continuing lack of employment opportunities in

10 rural areas of the state.

11 Sec. 38.45.030. UNAVAILABILITY OF  PREF ER RED  WORKERS. (a) A n

12 employer subject to hiring requirements u n d e r  this chapter may request

13 the Department of L ab or  to assist in locating qualified, eligible

14 employees under AS 36.10.070. After r e c ei vi ng  a request for assis-

15 tance, the department shall refer qualified, eligible, available

16 residents to the employer to fill the e m p l o y e r’s hiring needs.

17 (b) If the department is unable to refer a sufficient number of

18 qualified, eligible, available residents able to perform the work, the

i
19 commissioner of labor may approve the h i r i n g  of residents who are not

20 eligible for preference and nonresidents for the balance of the re-

21 quest.

22 Sec. 38.45.040. REGULATIONS. The commissioner of labor shall

23 adopt regulations in accordance with AS  44.62 (Administrative Proce-

24 dure Act) to implement this chapter a n d  encourage and require the

25 hiring of residents to the maximum extent permitted by law.

26 Sec. 38.45.050. PREFERENCE IN ZO N E  OF UNDEREMPLOYMENT. (a)

27 Immediately following a determination b y  the commissioner of labor

28 that a zone of underemployment exists, and for the next two fiscal

29 years after the determination, qual if ie d residents who are eligible
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u nde r A S  36.10.140 shall be g i v e n  p re fe re nc e in  h i r i n g  for w o r k  on 

each n a t u r a l  re so u r c e  proje ct  o n  state land that is w h o l l y  o r  p a r t i a l­

ly site d w i t h i n  the zone. The  p re fer en ce  applies on a craft-by -c ra ft  

or o ccu pa t i o n a l  basis.

(b) The c o m m i s s i o n e r  of labor shall d e t er min e the amou nt  of w o r k  

that m u s t  be p e r f o r m e d  u n d e r  this s e ct ion  by q u a l i f i e d  r e s i den ts  who 

are e l i g i b l e  for a n  e mployment p re fe ren ce  u n d e r  AS 36.10.140. In 

m a k i n g  this determination, the c o mm is si one r shall co nsi de r the nature 

of the work, the c l a s s i f i c a t i o n  of workers, a va il a b i l i t y  of  eligible 

residents, and the w i l l in gn es s of el igible res idents to p e r f o r m  the 

work.

(c) The c o m m i s s i o n e r  shall d e t er min e that a zone of u n d e r e m p l o y­

ment exi sts  if the commis si on er  finds that

(1) the rate of unem pl oy me nt w i t h i n  the zone is s u b s t a n­

tially h i g h e r  t h a n  the n at io na l rate of u ne mployment;

(2) a s ub sta nt ia l n um b e r  of r esidents in the zone have 

exp er i e n c e  or t ra i n i n g  in occupations that w o u l d  be e m p l o y e d  on a 

p r o j e c t ;

(3) the lack of employment o p po rtu ni ti es  in the  zone has 

su b s t a nt ia ll y co n t r i b u t e d  to serious social or e con om ic  pr ob l e m s  in 

the z o n e ; and

(4) employ me nt of work er s who  are not r e s i d e n t s  is a p e c u­

liar source of the unemployment of re sidents of the zone.

Sec. 38.45.060. P REF ER EN CE  IN E C O N O M I C A L L Y  D I S T R E S S E D  ZONE. The 

h i r i n g  p r e f e r e n c e  est ab li she d in AS  36. 10. 16 0 for r e s i den ts  of an 

ec on o m i c a l l y  d i s t r e s s e d  zone who qu a l i f y  u n d e r  AS 36 . 1 0 . 1 4 0  applies to 

w o r k  on  each  n a t u r a l  resource project o n  state land that is w ho l l y  or 

p a r t i a l l y  sited w i t h i n  a n  ec on omically d i s t r e s s e d  zone.

Sec. 38.45.070. G E N E R A L  REQUIREMENTS. (a) If the g ov e r n o r  has
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1 d e c l a r e d  an  area to be an area af£ected by an economic di sa st er u n d e r
!

2 AS 4 4 .3 3. 28 5, t h e n  the preference for residents of the area estab-
•

3 lis he d u n d e r  AS  44.33.285 - 44.33.310 supercedes a prefe re nc e u n d e r
i

4 this section.

5 (b) T he  commissioner shall define the boundaries of a zone in

6 w h i c h  a p r e f e r e n c e  applies. The boundaries m ay  include a portion of
i

7 the state or the state as a whole.

8 Sec. 38.45.080. DETERMINATION OF QUALIFICATIONS, TRANSFERS, A N D

9 C ERT IF I C A T I O N .  (a) A n  emp lo ye r shall d etermine and j u d g e  the w o r k

10 q u a l i f i c a t i o n s  of applicants for employment.

11 (b) A n  e m p l o y e r  may m ake a bon a fide transfer of management

12 em p l o y e e s  from one project or business activity to another. A  posi-

13 t i o n  fi lle d by a bona  fide transfer u n de r this subsec ti on is not

(£jjt 14 c o n s i d e r e d  to have  been a vaca nc y for the purposes of the h i r i n g

15 r e q u i r e m e n t s  u n d e r  AS 38.45.050 - 38.45.060.

16 (c) A n  e mp loy er  subject to a resident h ir i n g  requirement u n d e r

17 this c h a p t e r  shall certify that persons employ ed  as residents u n d e r  a

18 p r e f e r e n c e  w e r e  eligible for the prefe re nc e at the time of hiring.

19 (d) A  labor or ga nization that dispatches member s for work o n  a

20 p u b l i c  w or ks  project under a collective b ar ga in in g agreement shall

21 ce r t i f y  that persons dispatched as residents to meet a preference w er e

22 e l i g i b l e  for the preference at the time of dispatch.

23 (e) A n  e mp loyer or labor org an i z a t i o n  may request assistance

24 f rom the De pa r t m e n t  of L ab or in v e r i f y i n g  the e l i g i bi li ty of an appli-

25 cant for a h i r i n g  preference under this chapter.

26 Sec. 38.45.090. INCORPORATION INTO CONTRACTS. (a) In o r d e r  to

27 create, protect, and preserve the right of eligible qualified resi-

28 d e nts  to employment in natural resource projects on state land, the

29 c o m m i s s i o n e r  of natural resources shall i nc or porate into each
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contract, lease, u nitization agreement, or renegotiation of a co n­

tract, lease or unitization agreement, provisions requiring compliance 

with this chapter, regulations adopted under this chapter, and all 

later amendments to this chapter or the regulations, and authorizing 

penalties u nder AS 38.45.210 for failure to comply.

(b) The commissioner shall incorporate into each contract, 

lease, unitization agreement, or renegotiation a requirement that the 

contractor or lessee include in each contract with contractors or 

subcontractors who will be operating on state land a provision r e­

quiring compliance w i t h  this chapter, regulations adopted under this 

chapter, and later amendments to this chapter or the regulations, and 

authorizing penalties u nd er  AS 38.45.210.

Sec. 38.45.100. REPORTING PROVISIONS. A n  employer obligated to 

meet resident hiring requirements un de r this chapter shall comply wi t h  

the reporting provisions that the commissioner of labor determines are 

reasonably necessary to carry out this chapter. Except for s ta t i s­

tical data, information concerning specific employees is confidential 

and may not be released to the public by the department. However, 

confidential employee information may be shared between departments 

for purposes of this chapter.

ARTICLE 2. ENFORCEMENT.

Sec. 38.45.210. CIVIL PENALTY F OR WILF UL  NONCOMPLIANCE. (a) 

The Department of Labor may conduct investigations and hearings to 

determine compliance w i t h  this chapter. After a hearing, if the 

commissioner of labor finds that an employer has wilfully failed to 

comply with this chapter, the commissioner may impose a civil penalty 

in an amount no greater than

(1) $5,000 for the first rejection of a qualified eligible

applicant or other violation of this chapter;
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1 (2) $10,000 for the se co nd and e ac h  subsequent rejection or

2 other violation of this chapter.

3 (b) In addition to the imposi tio n of other penalties under this

4 section, if the Department of L a b o r  finds that an employ er  has wilful-

5 ly rejected a qua lif ie d eli gi bl e applicant or terminated a qualified

6 eligible employee in v i o l a t i o n  of this chapter, the department may

7 require the employer to p ay  the person the amount of wages the pers on
t

8 lost and may require a dditional amounts to reimburse the person for

9 actual expenses incurred as a result of the wrongful action.

10 (c) The commissioner may  impose the penalties u n der  this section

11 on an employer only if the e mp loy er  itself has failed to comply wit h

12 this chapter, regulations adop te d u nder this chapter, or later amend-

13 ments to this chapter or the regulations, or if the employer has

14 failed to incorporate into its contracts the pro vi sio n required u nder

15 AS 38.45.090(b).

16 (d) In a dd it io n to the im position of penalties u nd er  this sec-

17 tion, the Department of L a b o r  may  seek injunctive relief against a

18 person who is not in compliance w i t h  this chapter and the enforcement

19 of penalties imposed u nder this section.

20 Sec. 38.45.220. PE NALTIES FOR APPLI CA NTS  A N D  EMPLOYERS. (a) A

21 person who makes a false sworn statement in c onnection wi t h  a certi-

22 fication of eligibility for an employment preference under this chap-

23 ter is subject to criminal p ro s e c u t i o n  for perjury as provi de d in

24 AS 11.56.200.

25 (b) A  pe rs on who  m a k e s  an unsw or n falsification, w ith the intent

26 to mislead a public servant in the performance of a duty, in connec-

27 tion w ith a certifi ca ti on  of eligibility for an employment preference

28 under this chapter, is subject to criminal p r o s e cut io n as p rovided in

29 AS 11.56.210.

SB0020A -7- SB 20



(c) In a d d i t i o n  to criminal p e n al tie s i m p o s e d  by state law, if a 

p e r s o n  is co nvicted of a crime in c o n n e c t i o n  w i t h  a false sta te me nt 

ma d e  in a c er t i f i c a t i o n  required u n d e r  AS  38.45.080, and the c o n v i c­

tio n  is not reversed, that p e r s o n  shall forfeit a l l  future r i g h t s  to 

e l i g i b i l i t y  for a n  employment p r e f e r e n c e  u n d e r  this chapter.

Sec. 38.45.230. CIVIL P E N A LT IE S F O R  FA LS E CE RTI F I C A T I O N S .  (a) 

In a d d i t i o n  to any criminal p e n a lt ie s i m pos ed  a n d  to p e n a l t i e s  i m p o s e d  

u n d e r  A S  38.45.210 and  38.45.220, a ft er  a h e a r i n g  the d e p a r t m e n t  m a y  

im po se  a civil p e n a l t y  on a p e r s o n  who, in c o n n e c t i o n  w i t h  c e r t i f i c a­

tio n  of e l i g ib il it y for an employment p r e f e r e n c e  u n d e r  this chapter,

(1) m a d e  a false s w o r n  statement; or

(2) m a d e  an unsworn f al s i f i c a t i o n  w i t h  intent to m i s l e a d  a 

p u b l i c  servant in the performance of a duty.

(b) The amount of the civil p e n a l t y  u n d e r  (a) of t h i s  s e c t i o n

for a per so n who  falsely certifies that the p e r s o n  is e l i g i b l e  for an 

em pl o y m e n t  prefere nc e under this chapter is not m or e  t h a n  $400 for 

eac h false certification. The p e r s o n  also f orf e i t s  all f u t u r e  rights 

to e l i g ib il ity  for an employment p r e f e r e n c e  u n d e r  this chapter.

(c) The amount of the civil p e n a l t y  u n d e r  (a) of t h i s  s e c t i o n

for a n  employer w h o  falsely certifies that e m p l oy ee s a r e  r e s id en ts

eli g i b l e  for a prefe ren ce  u n d e r  this c h a pt er  is not more t h a n  $2, 000

for ea c h  of the first five false c er tif ications. The p e n a l t y  for the 

s i x t h  false c er ti fic at io n ma d e  by an e m p l o y e r  and for e a c h  false 

ce r t i f i ca ti on  therea ft er  is at least $2,000 a n d  not more t h a n  $4,000.

A R TI CL E 3. G E N E R A L  P ROVISIONS.

Sec. 38.45.310. APPLI CA BI LIT Y O F  CHAPTER. This c h a p t e r  appli es  

to all natural resou rce  pr oj ec ts  o n  state land. The p r e f e r e n c e  a p­

plies only to employment that is p e r f o r m e d  d i r e c t l y  for a n  employer.

Sec. 38.45.390. DEFINITIONS. In  this c h a p t e r
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(1) "available" has the me a n i n g  g iven in AS 36.10.990;

(2) "employer" m eans a p er s o n  o ther than the state who is a 

p a r t y  to a contract, lease, or u n i t i z a t i o n  agreement for a natural 

re source project on  state land and the person's affiliate, principal, 

subsidiary, contractor, or subcontr ac to r if the activity of the a f f i l­

iate, principal, subsidiary, contractor, o r  subcontractor is pe rformed 

o n  state land;

(3) "natural resource project o n  state land" means a p r o j­

ect a ut ho riz ed  by a contract, lease, u n i t i za ti on agreement, or a 

r e n e g o t i a t i o n  of a contract, lease, or u n i t iz ati on  agreement for 

ex pl oration, development, e xt ra c t i o n  or p r o duc ti on  of oil and gas, 

leasable mineral, or timber resources if the state is a party to the 

contract, lease or un it iz ati on  agreement and the project is per fo rm ed  

in w h ol e or in part on state land; in this paragraph, a leasable 

mi n er al  is a mineral included in AS 38.05.150 - 38.05.181;

(4) "qualified" has the m e a ni ng given in AS 36.10.990;

(5) "resident" has the m e an in g given in AS 36.95.010;

(6) "state land" m eans all land, including shore, tide, and 

s u b m e r g e d  land, bel on gi ng  to or acquired by the state.

* Sec. 2. AS 38.45, enacted in sec. 1 of this Act, applies to a lease, 

u n i t i z a t i o n  agreement, or contract for the development of oil and gas, 

leasable mineral, or timber resources enter ed  into on or after the e f f e c­

tive date of this Act and to a r e n e g ot iat io n of the lease, u n i t i z a t i o n  

agreement, o r  contract. AS 38.45 applies to the renegotiation on or a f t e r  

the e f f e cti ve  date of this Act of a lease, un it iza ti on  agreement, or c o n­

tract e n t e r e d  into before the effective date of this Act if the r e n e g o t i a­

tion results in a m aj or  change in the duties of a party.

* Sec. 3. This Act takes effect immediately under AS 01.10.070(c).
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