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BY THE HEALTH, E D U C A T I O N  A N D
1 IN T H E  SENATE SOCIAL SERVICES CO MMITTEE

2 CS FOR SENATE BIL L NO. 7 (HESS)

3 IN T H E  LEGISLATURE OF THE STATE OF A L A S K A

A FIFTEENTH LEGISLATURE - FIRST SESSION

5 A  BILL

6 For an Act entitled: "An Act authorizing capital punishment, classifying

7 murder in the first degree as a capital felony, and

8 establishing sentencing procedures for capital felo-

9 nies; providing for an advisory vote; and p roviding

10 for an effective date."

11 B E  IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

12 * Section 1. AS 11.31.100(d) is amended to read:

13 (d) An  attempt is a

1A (1) class A  felony if the crime attempted is a n  unclas-

15 sified or capital felony;

16 (2) class B felony if the crime attempted is a class A

17 felony;

18 (3) class C felony if the crime attempted is a class B

19 felony;

20 (A) class A misdemeanor if the crime attempted is a class C

21 felony;

22 (5) class B misdemeanor if the crime attempted is a class A

23 or class B misdemeanor.

2A *  Sec. 2. AS 11.31.110(c) is amended to read:

25 (c) Solicitation is a

26 (1) class A felony if the crime solicited is an unclas-

27 sified or capital felony;

28 (2) class B felony if the crime solicited is a class A

29 felony;
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1 (3) class C felony if the crime sol ic it ed is a class B

2 felony;

3 (4) class A  m is de me ano r if the crime s o l ic it ed  is a class C

4 felony;

5 (5) class B misdem ea no r if the crime s o l i ci te d is a class A

6 or class B misdemeanor.

7 * Sec. 3. AS 11.41.100(b) is amended to read:

8 (b) M urd e r  in the first degree is a capital [AN UNCLASSIFIED]

9 felony and is punishable as provided in AS 12.55.125(a) [AS 12.55].

10 *  Sec. 4. AS 12.30.040(b) is amended to read:

11 (b) Notwithstanding the provisions of (a) of this section, if a

12 person has b ee n  convicted of an offense that [WHICH] is a capital

13 felony, an unclassified felony or a class A  felony, the p e r s o n  may  not (

14 be released on bail  either before sentencing or p e n d i n g  appeal.

15 * Sec. 5. AS 12.55 is amended by adding a new s e ct io n to read:

16 Sec. 12.55.117. R EV I E W  OF JUDGMENT AND  SE NT EN CE  OF DEATH. (a)

17 A  judgment of conviction of a capital felony for w h i c h  a  sentence of

18 death is imposed is subject to automatic review b y  the supreme court

19 within 60 days after imposition of the sentence. This time limit m a y

20 be extended by the supreme court. A  review u n d e r  this section ha s

21 priority over all other cases and the case shall be h e a r d  in accor-

22 dance w i t h  rules adopted by the supreme court. O n  review, the court

23 shall determine whether

24 (1) the sentence was imposed under the influence of pas-

25 sion, prejudice, or other arbitrary factor;

26 (2) the evidence supports the finding of a n  aggravating

27 factor under A S  12.55.180; and

28 (3) the sentence is excessive or d i s p r op or tio na te  to the

29 penalty imposed in similar cases, considering b o t h  the crime and the ^
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d e f e n d a n t .

(b) If the s u p r e m e  court u p hol ds  a judgment of  c o n v i c t i o n  and 

sentence of death, the court s hall issue a d e a t h  w a r r a n t  that 

specifies a date of execution. The dat e of e x e c u t i o n  shall be not 

less than 30 days n o r  m o r e  than 60 days after the d a t e  of the warrant. 

The d eat h w a r r a n t  shall be d e l i v e r e d  to the c o m m i s s i o n e r  of 

corrections. Th e c o m m i s s i o n e r  shall specify the time, pl a c e ,  and 

m a n n e r  of e x e c u t i o n  a f t e r  pro vi di ng a p e r s o n  s e n t e n c e d  to d e a t h  an 

opportunity to ch oo se  to be e xe cut ed  by lethal i n j e c t i o n  o r  b y  firing 

squad.

(c) A n  e x e c u t i o n  by firing sq ua d shall be c a r r i e d  out at a state 

p r i s o n  d es ig n a t e d  b y  the com mi ssi on er  of corrections. T h e  commis­

sioner shall select a firing squad of six peace off ice rs . T h e y  shall 

be c ompensated in an  amount de te r m i n e d  by the c o m m i ss io ne r.

(d) A f t e r  c o n s u l t i n g  a lic ensed physician, th e c o m m i s s i o n e r  of 

corrections shall sele ct a me t h o d  of in jection a n d  a d r u g  or c o m­

bination  of drugs to be u sed for an  exec ut io n by lethal injection.

(e) Th e c o m m i s s i o n e r  of co rre ctions and a li ce n s e d  p h y si ci an

chosen by the c o m m i s s i o n e r  shall be present at a n  e x e c u t i o n  u n d e r  this

chapter. T he  c o m m i s s i o n e r  may invite not more t h a n  n i n e  ci tizens 19

years of age or  o l d e r  to be pres ent  at an ex ec u t i o n ,  i n c l u d i n g  the 

prosec ut in g a tt orney, the defe ns e attorney, r el ati ve s,  friends or 

religious r e p r e s e n t a t i v e s  d e s i g n a t e d  by the d ef en d a n t .  N o n e  of those 

invited may a t t e n d  a n  e xecution as a m at t e r  of right.

(f) A f t e r  the exe cution the co mm issioner of c o r r e c t i o n s  shall 

mak e a return u p o n  the death warrant, showing the time, place and

man ne r in w h i c h  th e defendant was  executed.

(g) The c o m m i s s i o n e r  of co rr ections shall per mi t at a n  execution 

the attendance of not more tha n six members of t he  print a n d  broadcast
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1 news m e d i a  s e l e c t e d  by the c o m m i s s i o n e r  in accordance w i t h  regulations

2 a d o p t e d  by the Depa rt me nt of C o r re cti on s.  The selected news me di a

3 m e m b e r s  shall s er ve as a p o o l  for o t h e r  members of the news m e d i a  as a

4 c o n d i t i o n  of attendance.

5 (h) The u s e  of p h o t o g r a p h i c  o r  rec or di ng equipment m ay  not be

6 p e r m i t t e d  at the exec ut io n site u n t i l  the execution is completed, the

7 body is remo ved  and the site has b e e n  resto re d to an orderly condi-

8 tion. The  p h y s i c a l  arrangements f or the execution may not be dis-

9 turbed. A  p e r s o n  who v io l a t e s  this s ub se c t i o n  is guilty of a class B

10 misdemeanor.

11 (i) Pers on s att en di ng an e x e c u t i o n  shall be subject to a reason-

12 able sear ch  as a c ondition of at te nd an ce.

13 (j) Perso ns  other t h a n  the n e c e s s a r y  staff desi gn at ed  by the

14 c o mm is si on er of corrections and o t h e r s  p ermitted u nd er (e) and (g) of

15 this section, m a y  not be p e r m i t t e d  to attend an execution, nor m a y  any

16 p e r s o n  u n d e r  the age of 19 attend.

17 (k) The Department of C o r r e c t i o n s  shall adopt regulations gov-

18 e rn i n g  the attendance of pers ons  at an  execution.

19 *  Sec. 6. AS 12.55.125(a) is a me nd ed  to read:

20 (a) A  de fendant con vic te d of a capital felony [MURDER IN THE

21 FIR ST  DEGREE] shall be sent en ced  to a definite ter m of imprisonment of

22 at least 20 y e ar s but not mor e t h a n  99 y e a r s , or shall be sent en ced  to

23 d e a t h .

24 * Sec. 7. AS 12.55 is amend ed  by a d d i n g  ne w sections to read:

25 Sec. 12.55.177. SENTE NC ING  P R O C E D U R E  FOR  A  C AP IT AL FELONY. (a)

26 If, after trial by jury, the d e f e n d a n t  is co nvicted of a capital

27 felony, the court shall conduct a separate sentencing pr oc e e d i n g

28 bef o r e  the t rial jury as soon as practicable. If a jury trial has

29 b e e n  w a i v e d  or if the d e f e n d a n t  pleads guilty, the s entencing
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pr oceeding shall be hel d before a jury impaneled for the purpose.

(b) In the sentencing proceeding evidence may be presented as to 

any matter relevant to the nature of the crime, the character of the 

defendant, or any aggravating or mitiga ti ng  factor that the court

considers to have probative value, regardless of the admissibility of 

the evidence under the exclusionary rules of evidence, provided the 

defendant has an opportunity to rebut hearsay statements. The state

and the defendant or the defendant's counsel shall be permitted to

present oral argument. This subsection does not authorize the intro­

duction of evidence secured in vio la tio n of the Constitution of the 

State of Alaska or the Constitution of the Uni te d States.

(c) After hearing the evidence, the jury shall deliberate and 

recommend a sentence to the court. The recommended sentence must 

include written findings of whether

(1) aggravating factors exist to justify the death s e n­

tence;

(2) mitigating factors exist that outweigh the aggravating 

factors; and

(3) the defendant should be sentenced to a ter m of impris­

onment or to death.

Sec. 12.55.179. SENTENCE IMPOSITION FO R CAPITAL FELONY. (a) 

The court, after considering the evidence and the recommended s e n­

tence, shall enter a sentence of death or a term of imprisonment in 

accordance with AS 12.55.125(a). The death sentence m a y  not be i m­

posed unless the jury finds at least one aggravating factor that is 

not outweighed by the mitigating factors, and the jury recommends that 

the defendant be sentenced to death. If the jury findings include an 

aggravating factor that is not outweighed by the miti ga tin g factors, 

and the jury recommends that the defendant be sentenced to death, the
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1 court shall sentence th e defendant to death. If a sentence of d e a t h

2 is not recommended b y  the jury, the court shall sentence the def en dan t

3 to a term of imprisonment.

4 (b) If the court enters a sentence of death, it shall make

5 w r i t t e n  findings of

6 (1) a g g r a v a t i n g  factors that exist to j u s t i f y  the sentence;

7 and

8 (2) m i t i g a t i n g  factors considered by the court.

9 (c) A  judgment o f  conviction for w h i c h  a sentence of d e a t h  is

10 imposed is subject to automatic review u n de r AS 12.55.117.

11 Sec. 12.55.180. AGGRAVATING FACTORS. I n  det er mi ni ng w h e t h e r  to

12 impose a sentence of death, the following aggravating factors m a y  be

13 considered:

14 (1) the defendant's conduct du ri n g  the c o m m i s s i o n  o f  the

15 offense ma nifested d el ib er at e cruelty to another p e r s o n  i n  that it

16 involved sexual assault in the first degree, kidnapping, a s sa ult  in

17 the first degree, torture, or a n  aggravated battery;

18 (2) the d efendant's conduct caused the d e a t h  of two o r  more

19 persons, other than accomplices;

20 (3) the de fen dant's conduct created a ri s k  of imminent

21 physical injury to t hr ee  or more persons, other th a n  accomplices;

22 (4) the d efendant has a pr io r c onviction for a fel ony  that

23 involved the use of v i o l e n c e  to a pe r s o n  o r  for m u r d e r  u n d e r  A S  11.-

24 41.100 - 11.41.110, for me r AS 11.15.010 o r  11.15.030, o r  a  law  from

25 another juri sd ict io n w i t h  substantially similar elements;

26 (5) the d efendant knowingly dir ec te d the conduct constitut-

27 ing the offense at the President of the Uni t e d  States or the g ove rn or

28 of this state;

29 (6) the  defendant knowingly d i r e c t e d  the conduct
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c o n st it ut in g the offense at an active or for mer  law e nf o r c e m e n t  

officer, p r o s e c u t i n g  att or ne y, fireman, j u d i c i a l  officer, or 

c or re ctional of f i c e r  d u r i n g  or because of the e x e r c i s e  of of fi c i a l  

d u t i e s ;

(7) the de f e n d a n t  committed the offen se  u n d e r  an  a g r eem en t 

that the de fendant either p a y  or be p aid for the c o m m i s s i o n  of the 

offense, or for o ther p e c u n i a r y  gain;

(8) the d e f e n d a n t  was on release for a n o t h e r  felon y c ha r g e  

or c o nvi ct io n h a v i n g  a ss au lt  as a n e c e ssa ry  element.

Sec. 12.55.181. M I T I G A T I N G  FACTORS. In d e t e r m i n i n g  w h e t h e r  to 

impose the d e a t h  sentence, all m i t i g a t i n g  factors shall b e  c onsidered, 

including, but not limi te d to, the following:

(1) the d e f e n d a n t  committed the offen se  u n d e r  a d e g r e e  of 

duress, coercion, threat, or compul si on  insufficient to c o n s t i t u t e  a 

defense, but that s i g n i f i c a n t l y  af fe ct ed the d e f e n d a n t ' s  conduct;

(2) the conduct of a youth ful  d e f en da nt  was  s u b s t a n t i a l l y  

influenced by a p e r s o n  m o r e  mature than the defendant;

(3) the d e f e n d a n t  acted w i t h  serious p r o v o c a t i o n  f ro m  the

victim;

(4) the d e f e n d a n t  assisted au th orities to det e c t  or a p p r e­

he n d  other pers on s who co m m i t t e d  the offense w i t h  the defendant.

Sec. 12.55.182. I N C O M P E T E N C Y  OR  P R E GNA NC Y OF P E R S O N  S E N T E N C E D  TO 

DEATH. (a) If, after im po s i n g  a sentence of death, t he re  is r e a s o n  

to believe the def en da nt has become incompetent to p r o c e e d  w i t h  the 

execution, or is p r e gn ant , the com mis si on er  of c or r e c t i o n s  shall 

immediately give w r i t t e n  notice to the court in w h i c h  the se nte n c e  of 

d ea th  was imposed, the p r o s e c u t i n g  attorney, and  co u n s e l  f or  the 

defendant. The e x e c u t i o n  of sentence shall be s ta y e d  p e n d i n g  f u r the r 

order of the court.
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(b) O n  receipt of the no ti ce that the defendant is believed to 

be incompetent, the m e n t a l  c o n d i t i o n  of the defendant shall be  e x­

amined in the same m a n n e r  as p r o v i d e d  for e xamining persons for c o m p e­

tency to st and  trial u n d e r  AS  12.47.070. If it is found that the 

defendant is incompetent, the s e n t e n c i n g  court shall imm ed ia te ly 

certify that finding to the supreme court and the com mi ssioner of 

corrections, and shall enter an  or de r f o r  commitment in the same 

m a n n e r  as provided for commitment u n d e r  A S  12.47.110. If it is f ound 

that the defendant is competent, the s e n t e n c i n g  court shall i m m e d i­

ately certify the f i n d i n g  to the supreme court and the co mm is s i o n e r  of 

corrections. The supre me  court shall issue and d e li ve r another w a r­

rant to the commissioner of corrections u n d e r  AS 12.55.117, t o g e t h e r  

with  a copy of the c e r t if ied  finding. T h e  warrant shall s p e c i f y  a 

date of execution not less than 30 days n o r  more t han 60 days after 

the date of the warrant.

(c) If the de fendant is pregnant, the sentencing court shall 

immediately certify that finding to the supreme court and the c o m m i s­

sioner of corrections. The supreme court shall issue an order stay in g 

the exe cu ti on of the sentence of d e a t h  d u r i n g  the pregnancy. W h e n  the 

defendant is no longer pregnant, the s e nt en cin g court shall i m m e d i­

ately certify the f i nd in g to the supre me  court and the co mm is s i o n e r  of 

corrections. The supreme court shall issue and de l i v e r  a n o t h e r  w a r­

rant u n d e r  AS 12.55.117, t og eth er  w i t h  a copy of the certified fi n d­

ing. The  warrant shall specify a d a t e  of execution not less t h a n  30 

days n o r  more than 60 days a f te r the d a t e  of the warrant.

* Sec. 8. AS 22.07.020(a) is amend ed  to read:

(a) The court of appeals has a p p el la te j ur is diction in actions 

and proceedings comm en ce d in the s u p e r i o r  court involving:

(1) c ri minal p r o s e c u t i o n , except pr ose cu ti on  for a  capital
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f e lony for which a death sentence is i m p o s e d ;

(2) post-conviction relief;

(3) children's court matters u nd er AS 47.10.010(a)(1) 

inc lu di ng waiver of children's court j u r i sd ic tio n over a minor under 

A S  47.10;

(4) extradition;

(5) habeas corpus;

(6) probation and parole; and

(7) bail.

* Sec. 9. AS 22.07.020(b) is amended to read:

(b) Except for appeals of a death sentence, the [THE] court of 

appeals has jurisdiction to hear appeals of sentences of imprisonment 

imposed by the superior court on the grounds that the sentence is 

excessive or too lenient and, in the exercise of this jurisdiction, 

may modify the sentence as provided by law and the state constitution.

* Sec. 10. The lieutenant governor shall p lace before the qualified 

voters of the state at the next statewide el ection the question advisory to 

the legislature of whether capital punishment for murder in the first 

degree as n o w  authorized by law should go into effect on August 15, 1989.

The q ue st i o n  shall appear on the ballot in substantially the following

form:

Q U E S T I O N  

Shall capital punishment for mu rd er in the first degree 

as now authorized by law go into effect on August 15, 1989?

Yes [ ] No [ ]

* Sec. 11. Sections 1 - 9 of this Act take effect August 15, 1989.

*  Sec. 12. Section 10 of this Act takes effect immediately under

AS 01.10.070(c).
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