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BY TH E  L A B O R  AND

I N  THE  HO U SE  COMMERCE C O M M I T T E E

H O U S E  B I L L  N O .  5 4 2  

I N  THE  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  -  SE C O N D  S E S S I O N  

A  B I L L

For an Act e n t i t l e d :  " A n Act r e l a t i n g  to e mp lo ye r o b l i g a t i o n s  when an

e mp loy er  makes  a s u b s t a n t i a l  change i n  a b u s i n e s s  

a c t i v i t y  or when a governmental e n t i t y  contracts  

c e r t a i n  a c t i v i t i e s  to a p r i v a t e  e n t i t y . "

B E  I T  ENACTED BY TH E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1 .  L E G I S L A T I V E  F I N D I N G S .  ( a )  T h e  l e g i s l a t u r e  f i n d s  that 

employment i s  v i t a l l y  important to an i n d i v i d u a l ' s  economic w e l l - b e i n g  and 

s e l f - r e s p e c t .  E m p l o y e e s  i n v e s t  t h e i r  s k i l l s  and e f f o r t s  i n  t h e i r  e m p l o y ­

e r ' s  a c t i v i t y  and have a v i t a l  s t a k e  i n  the  e m p l o y e r ' s  co ntinued o p e r a t i o n  

and t h e i r  continued employ men t .  When t h e i r  employment i s  t e r m i n a t e d  due to 

the t e r m i n a t i o n ,  t r a n s f e r  of o w n e r s h i p ,  or r e l o c a t i o n  o f  the  b u s i n e s s  or 

governmental a c t i v i t y ,  the e m p l o y e e s  s u f f e r  heavy economic  and p er s o n a l  

l o s s e s .

( b )  The l e g i s l a t u r e  further f i n d s  that when an e mp loy er  c l o s e s  or 

r e l o c a t e s ,  p a r t ic u l a r l y  i f  the  em p lo y e r  e m p lo y s  a large number o f  e m p l o y e e s  

i n  a l o c a l it y  or w i t h i n  an i n d u s t r y ,  i t  i s  d i f f i c u l t ,  and s o m e t i m e s  i m p o s ­

s i b l e ,  for the former e m p l o y e e s  to f i n d  comparable employment w i t h  another 

e m p lo y e r .  When an e mp loy er  c l o s e s  or r e l o c a t e s  or when e m p l o y e e s  are  

term ina te d b e c a u s e  of a t r a n s f e r  of  o w n e r s h i p ,  l o n g - t i m e  e m p l o y e e s  l o s e  the  

s e n i o r i t y ,  b e n e f i t s ,  and unaccrued p e n s i o n  c r e d i t s  they have  ea r n e d  during  

t h e i r  many ye ars  of s e r v i c e .  Employment o f f e r i n g  comparable wages and 

b e n e f i t s  i s  u n a v a il a b l e  to many, and some ol de r  e m p l o y e e s  w i l l  b e  un able  to 

f i n d  a l t e r n a t i v e  employment .

( c )  The  l e g i s l a t u r e  d e t e r m i n e s  that the  p o t e n t i a l l y  d i s a s t r o u s
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e f f e c t s  of th e  su d d en  e l i m i n a t i o n  o f  an e m p l o y e e ' s  employment through no 

fa u l t  o f  the  e m p l o y e e  should b e  sh ar ed  by the  e m p l o y e r ,  who ha s  made the  

d e c i s i o n  that t e r m i n a t i o n ,  s a l e ,  or r e l o c a t i o n  i s  e c o n o m i c a l l y  advanta­

g e o u s .  M o r e o v e r ,  c o n t i n u i t y  of  employment i s  a d e s i r a b l e  g o a l ,  which  

v i t a l l y  a f f e c t s  th e  w e l l - b e i n g  of  the  i n d i v i d u a l s  i n v o l v e d  and the  p u b l i c  

a s  a w ho l e ,  and sh ou ld  b e  enc ouraged .

*  S e c .  2 .  A S  2 3 . 1 0  i s  amended by a d d in g  new s e c t i o n s  to r e a d :

A R T I C L E  7 .  EMPLOYMENT C L O S U R E ,  R E L O C A T I O N ,  OR T R A N S F E R .

S e c .  2 3 . 1 0 . 4 5 0 .  S E V E R A N C E  P A Y .  ( a )  E x c e p t  as  p r o v i d e d  i n  ( b )  

of t h i s  s e c t i o n ,  an em p lo y e r  who s u b s t a n t i a l l y  changes  a b u s i n e s s  

a c t i v i t y  i s  l i a b l e  to an e m p l o y e e  for s e v e r a n c e  pay at the  ra te  o f  one 

m o n t h 's  pay for  each year of s e r v i c e  by the  e m p l o y e e ,  not to e x c e e d  2 4  

months '  p a y .  T h e  employ er  i s  l i a b l e  to an e m p l o y e e  who has b e e n  

emp loy ed  by th e  employer for l e s s  than one ye ar  for s e v e r a n c e  pay  i n  

the amount o f  one mo n th 's  p a y .  T h e  s e v e r a n c e  pay i s  i n  a d d i t i o n  to a 

f i n a l  wage payment to the  e m p l o y e e  and s h a l l  b e  p a i d  w i t h i n  one r e g u ­

lar pay p e r i o d  a f t e r  the e m p l o y e e ' s  l a s t  day o f  work.

( b )  An em p lo y e r  i s  not l i a b l e  for s e v e r a n c e  pay under t h i s  

s e c t i o n  to an e m p l o y e e  i f

( 1 )  the  e m p l o y e e  i s  c o v e r e d  by an e x p r e s s  contract p r o v i d ­

i n g  for  s e v e r a n c e  pay i n  an amount eq ual  to or g r e a t e r  than that 

r e q u i r e d  by A S  2 3 . 1 0 . 4 5 0  -  2 3 . 1 0 . 5 3 0 ;  or

( 2 )  the  p r e d e c e s s o r  or s u c c e s s o r  e m p l o y e r  o f f e r s  th e  e m ­

p l o y e e  employment that p r o v i d e s  w ag es  and b e n e f i t s  that a re  s u b s t a n ­

t i a l l y  s i m i l a r  to th ose  that th e  e m p l o y e e  r e c e i v e d  b e f o r e  th e  s u b s t a n ­

t i a l  change to the  b u s i n e s s  a c t i v i t y .

S e c .  2 3 . 1 0 . 4 6 0 .  CO N TI N U E D  E M P L O Y M E N T .  ( a )  E x c e p t  a s  p r o v i d e d  

i n  ( d )  of  t h i s  s e c t i o n ,  a s u c c e s s o r  e m p l o y e r  s h a l l  o f f e r  a p o s i t i o n  to 

each e m p l o y e e  who was em plo ye d  b y  the  p r e d e c e s s o r  e m p l o y e r  or who was
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m

1  on l a y o f f  s t a t u s  from a permanent s e a s o n a l  j o b  when the t r a n s f e r  of

2  o w n e r sh ip  o c c u r r e d .  Th e  s u c c e s s o r  e mp lo y er  s h a l l  o f f e r  the  e m p lo y e e

3  th e  p o s i t i o n  that the e m p l o y e e  h e l d  b e f o r e  the  t r a n s f e r  i f  a s u b -

4  s t a n t i a l  p o r t i o n  o f  the  work p er fo r m e d  by the  e m p l o y e e  c o n t i n u e s  to be

5  p e r f o r m e d  by th e  s u c c e s s o r  em p lo y e r  i n  that l o c a t i o n .  I f  the  employer

6 no longer p e r f o r m s  the work p r e v i o u s l y  pe r fo r m e d  by an e m p l o y e e ,  the

7 e m p l o y e r  s h a l l  o f f e r  the e m p l o y e e  a comparable p o s i t i o n  o r ,  i f  a

8  comparable  p o s i t i o n  i s  not a v a i l a b l e ,  an a v a i l a b l e  p o s i t i o n  for which

9  the  e m p l o y e e  i s  q u a l i f i e d .

1 0  ( b )  T h e  w a g e s ,  b e n e f i t s ,  and other c o n d i t i o n s  o f  employment

1 1  o f f e r e d  or p r o v i d e d  to a former e m p l o y e e  of a p r e d e c e s s o r  e mp lo ye r  may

1 2  not b e  i n f e r i o r  to the w a g e s ,  b e n e f i t s ,  and other c o n d i t i o n s  o f  em-

1 3  ployment p r o v i d e d  to a new e m p l o y e e  f i l l i n g  the  same or a comparable

a
1 4  p o s i t i o n  w i t h  the  s u c c e s s o r  e m p l o y e r .

1 5  ( c )  F o r  one year a f t e r  an e m p l o y e e ' s  date  of  h i r e  by a s u c c e s s o r

1 6  e mp lo ye r  under t h i s  s e c t i o n ,  the  s u c c e s s o r  em p lo y e r  may not d i s c h a r g e

1 7  th e  e m p l o y e e  e x c e p t  for mi sc on d uc t connected w it h the  e m p l o y e e ' s  work.

1 8  ( d )  T h i s  s e c t i o n  d o e s  not a p p l y  to a former e m p lo y e e  of a p r e d e -

1 9  c e s s o r  e m p l o y e r  i f

2 0  ( 1 )  the  s u c c e s s o r  e m p l o y e r  has no work a v a i l a b l e  that the

2 1  e m p l o y e e  i s  q u a l i f i e d  to p er fo r m  and the  s u c c e s s o r  employ er  o f f e r e d

2 2  a l l  e m p l o y e e s  o f  the p r e d e c e s s o r  em p lo y e r  employment b e f o r e  h i r i n g  new

2 3  e m p l o y e e s ;  or

2 4  ( 2 )  the  former e m p l o y e e  h e l d  a mana geria l  p o s i t i o n  w it h  the

2 5  p r e d e c e s s o r  em p lo y e r  i n  which the  e m p l o y e e  was r e s p o n s i b l e  for s e t t i n g

2 6  fundamental company p o l i c y ,  and i t  i s  n e c e s s a r y  for the  s u c c e s s o r

2 7  em p lo y e r  to r e p l a c e  the  e m p l o y e e  i n  order to im p l e m e n t  i t s  management

2 8  p l a n  and t h e  s u c c e s s o r  e mp lo ye r  o f f e r e d  the  e m p l o y e e  another p o s i t i o n

.. . .  2 9  for which th e  e m p l o y e e  i s  q u a l i f i e d .
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S e c .  2 3 . 1 0 . 4 7 0 .  GOVERNMENTAL  L I A B I L I T Y .  ( a )  A governmental  

e n t i t y  that c e a s e s  to employ e m p l o y e e s  to perform an a c t i v i t y  and 

contracts w i t h  one or more p r i v a t e  e n t i t i e s  to have a l l  or a s u b s t a n ­

t i a l  p o r t i o n  of  the a c t i v i t y  performed by the  p r i v a t e  e n t i t i e s  i s  

l i a b l e  for se v e r a n c e  pay as a p r e d e c e s s o r  employ er  under A S  2 3 . 1 0 . 4 5 0  

and 2 3 . 1 0 . 4 8 0  to an e m p lo ye e  whose employment i s  a f f e c t e d  b y the  

c e s s a t i o n .  T h e  contracting p r i v a t e  e n t i t y  i s  o b l i ga t e d  to an a f f e c t e d  

governmental emp loyee  as a s u c c e s s o r  e mp lo ye r under A S  2 3 . 1 0 . 4 6 0  and 

2 3 . 1 0 . 4 8 0 .

( b )  I n  t h i s  s e c t i o n ,  "governmental e n t i t y "  means the s t a t e ,  a 

m u n i c i p a l i t y ,  a p o l i t i c a l  s u b d i v i s i o n  of  the s t a t e ,  the U n i v e r s i t y  of  

A l a s k a ,  or t h e  Alaska R a i l r o a d ,  and i n c l u d e s  an a d m i n i s t r a t i v e  u n it  of  

the s t a t e ,  m u n i c i p a l i t y ,  p o l i t i c a l  s u b d i v i s i o n ,  u n i v e r s i t y ,  or r a i l ­

road.

S e c .  2 3 . 1 0 . 4 8 0 .  L I M I T A T I O N S  ON E M P L O Y E R S .  ( a )  An e mp lo y er  may 

not avoid t h e  o b l i g a t io n  under A S  2 3 . 1 0 . 4 5 0  by d is ch a rg in g  or laying  

o f f  e m p l o y e e s  i n  a n t i c i p a t i o n  of a s u b s t a n t i a l  change i n  b u s i n e s s  

a c t i v i t y .

( b )  A s u c c e s s o r  e m p l o y e r ' s  o b l i g a t i o n  under A S  2 3 . 1 0 . 4 6 0  i s  not 

a f f e c t e d  i f  the  p r e d e c e s s o r  employer d i s c h a r g e s  or lays o f f  e m p l o y e e s  

i n  a n t i c i p a t i o n  of a s u b s t a n t i a l  change i n  b u s i n e s s  a c t i v i t y .

( c )  A  p r e d e c e s s o r  or s u c c e s s o r  e mp loy er  i s  r e l i e v e d  of o b l i g a ­

t i o n s  to an emp loyee  only i f  the employer p r o v e s  by clea r and c o n v i n c ­

ing  e v i d e n c e  that the e m p l o y e e ' s  d i s c h a r g e  or layoff was not a r e su l t  

of the e x p e c t e d  s u b s t a n t i a l  change i n  a c t i v i t y .

S e c .  2 3 . 1 0 . 4 9 0 .  C I V I L  S U I T .  An e m p l o y e e  may bring s u i t  i n  

s u p e r i o r  court to enfo rc e  the e m p l o y e e ' s  r i g h t s  under A S  2 3 . 1 0 . 4 5 0  -  

2 3 . 1 0 . 5 3 0 .  T h e  courts may d i r e c t  s p e c i f i c  performance of t h e  s u c ­

c e s s o r  e m p l o y e r ' s  o b l i g a t i o n  under A S  2 3 . 1 0 . 4 6 0  to o f f e r  employment to
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take  a s s i g n m e n t s  of c l a i m s  for s e v e r a n c e  pay under A S  2 3 . 1 0 . 4 5 0  and 

p r o s e c u t e  a c t i o n s  for the c o l l e c t i o n  of s e v e r a n c e  pay under the same  

c o n d i t i o n s  p r o v id e d  for the a s s i g n m e n t  and p r o s e c u t i o n  of c l a i m s  for  

u n pa id  w a g e s .

S e c .  2 3 . 1 0 . 5 1 0 .  C O S T S  AND A T T O R N E Y ’ S  F E E S .  An i n d i v i d u a l  who

s u c c e s s f u l l y  p r o s e c u t e s  a c l a i m  for s e v e r a n c e  pay under A S  2 3 . 1 0 . 4 5 0  

or a c l a i m  to en fo r c e  the s u c c e s s o r  e m p l o y e r ' s  duty to o f f e r  em p lo y ­

ment to the  p r e d e c e s s o r ' s  e m p l o y e e s  under A S  2 3 . 1 0 . 4 6 0  s h a l l  b e  award­

ed c o s t s  and a t t o r n e y ' s  f e e s ,  i n c l u d i n g  c o s t s  and a t t o r n e y ' s  f e e s  

n e c e s s a r y  to c o ll ec t  a ju d g m e n t .

S e c .  2 3 . 1 0 . 5 2 0 .  L I E N S .  ( a )  A p e r s o n  with a c l a i m  for s e v e r a n c e  

pay a g a i n s t  a p r e d e c e s s o r  e m p l o y e r  or a c l a im  for employment from a 

s u c c e s s o r  employer has  a l i e n  under A S  2 3 . 1 0 . 4 5 0  -  2 3 . 1 0 . 5 3 0  a g a in st

an e mp lo y er  other than a governmental employ er  for money owing on

( 1 )  the prope rty  u s e d  i n  the o p er a t io n  of  the  b u s i n e s s  or 

part of the  b u s i n e s s  that has  b e e n  r e l o c a t e d ,  t e r m i n a t e d ,  or t r a n s ­

f e r r e d  c r e a t i n g  an o b l i g a t i o n  under A S  2 3 . 1 0 . 4 5 0  -  2 3 . 1 0 . 5 3 0 ;  and

( 2 )  p r o c e e d s  of th e  s a l e  or t r a n s f e r  of ow ne r sh ip  of the

p r o p e r t y .

( b )  Th e  p e r s o n  sh a ll  f i l e  a n o t i c e  of  the c l a i m  w it h the o f f i c e  

of the recorder of the  r e co r d in g  d i s t r i c t  i n  which the a f f e c t e d  b u s i ­

n e s s  or part of the b u s i n e s s  i s  or was located w i t h i n  6 0  days a f t e r

the  e m p l o y e e ' s  te r m i n a t io n  o f  em plo ym en t .  The  n o t i c e  s h a l l  s t a t e  the  

e m p l o y e e ' s  name and a d d r e s s ,  th e  e m p l o y e e ' s  d em and s ,  the  name and 

a d d r e ss  of  the e m p l o y e r ,  the  name and a d d r e ss  of  the  s u c c e s s o r  e m p lo y ­

e r ,  i f  a p p l i c a b l e ,  and the d a t e  of the  e m p l o y e e ' s  l a s t  s e r v i c e .  The  

e m p l o y e e  s h a l l  v e r i f y  the l i e n  on oath.  When the  n o t i c e  i s  f i l e d ,  a

an employee of its predecessor.

Sec. 23.10.500. ASSIGNMENT TO DEPARTMENT. The department may
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copy S h a l l  b e  s e r v e d  or m a i l e d  to t h e  p r e d e c e s s o r  e m p l o y e r  and,  i f  

a p p l i c a b l e ,  to the  s u c c e s s o r  e m p l o y e r .

( c )  The  l i e n  may b e  e n f o r c e d  w i t h i n  the  same t i m e  and i n  the  

same manner as

( 1 )  m e c h a n i c s '  l i e n s  a re  e n f o r c e d  under A S  3 4 . 3 5 . 0 5 0  -  3 4 . -  

3 5 . 1 2 0  when th e  l i e n  i s  upon r e a l  p r o p e r t y ;  or

( 2 )  c h a t t e l  l i e n s  are  e n f o r c e d  under A S  3 4 . 3 5 . 1 7 5  -  3 4 . 3 5 . -  

2 1 5  when the  l i e n  i s  upon p e r s o n a l  p r o p e r t y .

( d )  A l i e n  under t h i s  s e c t i o n  i s  s u p e r i o r  to and p r e f e r r e d  to a 

l i e n ,  m o r t g a g e ,  or encumbrance that a t t a c h e s

( 1 )  a f t e r  the  s u b s t a n t i a l  change i n  b u s i n e s s  a c t i v i t y  that 

c r e a t e d  the  o b l i g a t i o n  under A S  2 3 . 1 0 . 4 5 0  -  2 3 . 1 0 . 5 3 0 ;  and

( 2 )  b e f o r e  th e  t i m e  d e s c r i b e d  under ( 1 )  o f  t h i s  s u b s e c t i o n  

but was not f i l e d  or recorded s o  a s  to c r e a t e  c o n s t r u c t i v e  n o t i c e  of  

the  e nc um br anc e .

S e c .  2 3 . 1 0 . 5 3 0 .  D E F I N I T I O N S .  I n  A S  2 3 . 1 0 . 4 5 0  -  2 3 . 1 0 . 5 3 0

( 1 )  " c o m p a r a b l e  p o s i t i o n "  means a p o s i t i o n  that r e q u i r e s  

comparable  e d u c a t i o n ,  s k i l l s ,  e x p e r i e n c e ,  and e f f o r t  and i s  p e r f o r m e d  

under s i m i l a r  working c o n d i t i o n s ;

( 2 )  " e m p l o y e e "  means an i n d i v i d u a l  e m p l o y e d  by an e m p lo y e r  

or a governmental  e n t i t y ;

( 3 )  " e m p l o y e r "  i n c l u d e s  an i n d i v i d u a l ,  p a r t n e r s h i p ,  a s s o ­

c i a t i o n ,  c o r p o r a t i o n ,  b u s i n e s s  t r u s t ,  or other nongovernmental e n t i t y  

that e m p l o y s  e i g h t  or more p e r s o n s ;

( 4 )  " o n e  m o n t h 's  p a y "  m e a n s  th e  a v e r a g e  monthly co mpen­

s a t i o n  p a i d  to an e m p l o y e e  by an e m p l o y e r  b a s e d  on the amount of  

c o m p e n s a t i o n  r e c e i v e d  by the e m p l o y e e  durin g the  p r e c e d i n g  1 2  mo n th s ;

( 5 )  " p r e d e c e s s o r  e m p l o y e r "  means  an e m p l o y e r  who ha s  t r a n s ­

f e r r e d  th e  o w n e r s h ip  o f  a b u s i n e s s  or a par t of  a b u s i n e s s  to an ot he r ;
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( 6 )  " r e l o c a t i o n "  of a b u s i n e s s  or par t of  a b u s i n e s s  means  

removal o f  a l l  or s u b s t a n t i a l l y  a l l  o p e r a t i o n s  of  the b u s i n e s s ,  a 

s e p a r a t e  f a c i l i t y  or branch,  or a d i s t i n c t  d i v i s i o n  or department o f  a 

b u s i n e s s  to a l o c a t i o n  at l e a s t  6 0  m i l e s  away from t h e i r  o r i g i n a l  

l o c a t i o n ;

( 7 )  " s u b s t a n t i a l  change i n  a b u s i n e s s  a c t i v i t y "  means the  

r e l o c a t i o n ,  t e r m i n a t i o n ,  or t r a n s f e r  of  o w n e r sh ip  i n  a b u s i n e s s  or a 

part of a b u s i n e s s ;

( 8 )  " s u c c e s s o r  e m p l o y e r "  means an employ er  to whom the  

ow ne rs h ip  o f  a b u s i n e s s  or a part of  a b u s i n e s s  has b e e n  t r a n s f e r r e d ;

( 9 )  " t e r m i n a t i o n "  of a b u s i n e s s  or part of a b u s i n e s s  means  

that all  or s u b s t a n t i a l l y  a ll  o p e r a t i o n s  of  the  b u s i n e s s ,  a s e p a r a t e  

f a c i l i t y  or b ran ch ,  or a d i s t i n c t  d i v i s i o n  or department o f  a b u s i n e s s  

c e a s e  and that the  b u s i n e s s  or part of the  b u s i n e s s  i s  permanently  

c l o s e d ;

( 1 0 )  " t r a n s f e r  of o w n e r s h ip "  of  a b u s i n e s s  or part o f  a 

b u s i n e s s  i n c l u d e s  a t r a n s f e r  of ow ne rs h ip  i n  a b u s i n e s s ,  a s e p a r a t e  

f a c i l i t y  or bran ch,  or a d i s t i n c t  d i v i s i o n  or department of  a b u s i ­

n e s s ,  i n c l u d i n g  s a l e  of s t o c k ,  a s a l e  of a s s e t s ,  a f o r e c l o s u r e  or 

other form of  r e p o s s e s s i o n  by c r e d i t o r s ,  a g i f t ,  a d e v i s e ,  or any 

other means  o f  t r a n s f e r  of o w n e r s h i p ;

( 1 1 )  " y e a r s  of s e r v i c e "  i n c l u d e s  a l l  y e a r s  during which the  

e m p lo y e e  was employed

( A )  by the e m p l o y e r ;

( B )  by an owner,  s u b s i d i a r y ,  d i v i s i o n ,  or other e n t i t y  

r e l a t e d  to the  e m p l o y e r ;  or

( C )  i n  the same o p e r a t i o n  or f a c i l i t y  w h i l e  i t  was 

owned by a p r e d e c e s s o r  to the  e m p l o y e r .
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