
In tr o d u c ed :  2 / 1 0 / 8 8  5 - 1 7 6 1 A

R e f e r r e d :  J u d i c i a r y ,  H e a l t h ,

Ed ucation & S o c i a l  S e r v i c e s  

and F i n a n c e

1 IN THE HOUSE BY MILLER AND MARTIN

2 HOUSE BILL NO. 449

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act entitled: "An Act relating to obscenity."

7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

8 * Section 1. AS 11.66 is amended by adding new sections to read:

9 ARTICLE 3. OBSCENITY.

10 S e c .  11.66.300. PROMOTING OBSCEN ITY . (a) A person commits the

11 crime of promoting obscenity if

12 (1) having knowledge of the character of the material, the

13 person

14 (A) creates, photographs, produces, reproduces, sells,

15 offers for sale, agrees to offer, or publishes obscene material

16 knowing that the obscene material is to be commercially or pub-

17 licly promoted;

18 (B) exhibits, advertises for promotion, or promotes

19 (i) obscene material for sale other than for

20 purposes of resale; or

21 (ii) material that visually depicts conduct that,

22 under AS 11.41.455, constitutes unlawful exploitation of a

23 minor;

24 (C) possesses or controls obscene material with the

25 purpose of violating this section; or

26 (D) poses for obscene material knowing that the ob-

27 scene material is to be commercially or publicly promoted;

28 (2) having knowledge of the character of the performance,

29 the person

H B 0 4 4 9 A  - 1 -  H B  4 4 9



1

2

3

4

5

6

7

8

9

1 0

1 1

1 2

13

14

1 5

16

17

18

19

20

2 1

2 2

23

24

25

26

27

28

29

(A) creates, photographs, tapes, directs, produces, or 

reproduces an obscene performance knowing that the obscene p e r­

formance is to be commercially or publicly promoted;

(B) advertises an obscene performance for p r e s e n t a­

tion, or promotes or participates in promoting an obscene p e r f o r­

mance if

(i) the performance is pre s en t e d  publicly;

(ii) admission is charged; or 

(iii) the performance is p r e sented or to be p r e­

sented before an audience; or

(C) advertises a performance for presentation, or

promotes or participates in promoting a performance, if the

performance visually depicts conduct that, under AS 11.41.455,

constitutes unlawful exploitation of a minor; or

(D) acts in an obscene performance knowing that the 

obscene performance is to be commercially or publicly promoted.

(b) Promoting obscenity is a class A misdemeanor.

Sec. 11.66.310. PROMOTING OBSCENE MATERIAL FOR RESALE. (a) A

person commits the crime of promoting obscene m a t erial for resale if, 

having knowledge of the character of the material, the person p r o­

motes, offers, or agrees to offer obscene material, or possesses 

obscene material w i t h  intent to promote the ma t e r i a l  for purposes of 

r e s a l e .

(b) Promoting obscene material for resale is a class C felony. 

Sec. 11.66.320. AFFIRMATIVE DEFENSE. It is an affirmative 

defense in a prosecution under AS 11.66.300 or 11.66.310 that the 

obscene material or performance involved was diss e m i n a t e d or promoted 

for a medical, psychological, legislative, judicial, or law e n f o r c e­

ment purpose, by or to a physician, psychologist, legislator, judge,
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prosecutor, law enforcement officer, o r  o ther pe rs o n  h a v i n g  a bon a

fide interest in the material or performance.

Sec. 11.66.330. PROMOTING A S EX U A L  DEVICE. (a) A  p e r s o n  c o m­

mits the crime of p r omoting a sexual d e v i c e  if, having k n o w l e d g e  that 

the device is a sexual device, the p e r s o n  promotes, offers or agrees 

to promote, sells or offers or agrees to sell, or p o s s e s s e s  w i t h

intent to promote, a sexual device.

(b) Pr omoting a sexual device is a class A misdemeanor.

Sec. 11.66.340. A FFIRMATIVE DEFENSE. It is an af f i r m a t iv e

d efen s e  in a p rosecution under AS 11.66.330 that the sexual device was 

p r o m o t e d  for a medical, psychological, legislative, judicial, or law 

enforcement purpose, by or to a physician, psychologist, legislator, 

judge, prosecutor, law enforcement officer, or other p e r s o n  h a v i n g  a 

b ona fide interest in the device.

Sec. 11.66.350. MAKING AN O B S C E N E  DRAWING. (a) A  p e r s o n  c o m­

mits the crime of making an obscene d r a w i n g  if, in p u b l i c  or in a

p ublic place, the person makes, draws, colors, paints, scratches, 

cuts, or otherwise produces an obsc e n e drawing, writing, graffiti, 

picture, or o ther obscene material.

(b) M a k i n g  an obscene drawing is a class B misdemeanor.

Sec. 11.66.360. DISSE M I N AT I N G  M A T T E R  H A R M F U L  TO A  MINOR. (a) A 

p e r s o n  commits the crime of d i s s e m i n a t i n g  m a t t e r  harmful to a m i n o r  if

(1) having knowledge of the cha r ac t e r  of the m a t e ri a l ,  the

p e r s o n

(A) promotes or ot h e rw i s e  furnishes or p r e s e n t s  to a 

m i n o r  mater i a l  that is obscene or harm f u l  to a p e r s o n  u n d e r  18

years of age;

(B) possesses or controls obscene m a t e r i a l s w i t h  the 

purpose o r  intent to furnish or present the ma t e r i a l s  to a minor;
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( 2 )  hav in g knowledge o f  the character of  the p e r f o r m a n c e ,  

th e  p e r s o n  pro mot es  or o t h e r w i s e  p r e s e n t s  to a minor a performance  

that i s  o b s c e n e  or harmful to a m i n o r .

( b )  D i s s e m i n a t i n g  mat ter harmful to a minor i s  a c l a s s  A m i s d e ­

meanor .

S e c .  1 1 . 6 6 . 3 7 0 .  A F F I R M A T I V E  D E F E N S E .  ( a )  I t  i s  an a f f i r m a t i v e

d e f e n s e  i n  a p r o s e c u t i o n  under A S  1 1 . 6 6 . 3 6 0  i n v o l v i n g  m a t e r i a l  that i s  

harmful to a minor but not o b s c e n e  that

( 1 )  the minor e x h i b i t e d  to the p e r s o n  or the p e r s o n ’ s  agent

or e m p l o y e e  p e r s o n a l  i d e n t i f i c a t i o n  or a document purpor ting  to show 

that the minor was 1 8  y e a r s  of age  or o l d e r ,  and the p e r s o n  to whom 

the i d e n t i f i c a t i o n  or document was e x h i b i t e d

( A )  d i d  not o t h e r w i s e  have  r e a s o n a b l e  caus e  to b e l i e v e  

that the  minor was under 1 8  y e a r s  of a g e ;  and

( B )  d i d  not re ly  s o l e l y  on the  m i n o r ' s  v e r b a l  r e p ­

r e s e n t a t i o n  as  to the  m i n o r ' s  a g e ;  or

( 2 )  at the t i m e  the  m a t e r i a l  or performance  was pro mo te d ,  

f u r n i s h e d ,  or p r e s e n t e d  to the m i n o r ,  the m i n o r ’ s parent or guardian  

acc omp ani ed the  minor and,  ha v in g knowledge o f  the character of  the  

m a t e r i a l  or p e r f o r m a n c e ,  the  pare nt  or guardian consented to the  

p ro m o t i o n ,  f u r n i s h i n g ,  or p r e s e n t a t i o n  of  the  m a t e r i a l  or per forman ce  

to the m in o r .

( b )  I t  i s  an a f f i r m a t i v e  d e f e n s e  i n  a p r o s e c u t i o n  under A S  1 1 . -  

6 6 . 3 6 0  i n v o l v i n g  m a t e r i a l  that i s  o b s c e n e  or harmful to a minor that

( 1 )  the defendant i s  the  p a r e n t ,  guar dia n ,  or s p o u s e  of the

m i n o r ;  or

( 2 )  the  m a t e r i a l  or p er for m anc e  i n v o l v e d  was d i s s e m i n a t e d  

or promoted for a m e d i c a l ,  p s y c h o l o g i c a l ,  j u d i c i a l ,  or law enforc ement

or
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1  p u r p o s e  by a p h y s i c i a n ,  p s y c h o l o g i s t ,  p r o se c u t o r ,  or law enforcement

2  o f f i c e r .

3  S e c .  1 1 . 6 6 . 3 8 0 .  UNLAWFUL E X H I B I T I O N  OF  M A T E R I A L  HARMFUL TO A

4  M I N O R ,  ( a )  A p e r s o n  commits the crime  of unlawful e x h i b i t i o n  of

5  m a t e r i a l  harmful to a minor i f  the p e r s o n  has r e s p o n s i b i l i t y  for a

6 b u s i n e s s  p r e m i s e s  and,  having knowledge of  the character of  the mater-

7  i a l ,  the pers on

8 ( 1 )  d i s p l a y s ,  e x h i b i t s ,  or o th er wi se  e x p o s e s  to v i e w  mat e -

9 r i a l  that i s  harmful to a minor

1 0  ( A )  i n  a p o r t io n  of the p r e m i s e s  a c c e s s i b l e  by a minor

1 1  without paren tal  s u p e r v i s i o n ;  or

1 2  ( B )  i n  any part of the p r e m i s e s ,  whether or not a c c e s -

1 3  s i b l e  by a m i n o r ,  from which that m a t e r i a l  may b e  v i e w e d  by a

14 m in o r ;

1 5  ( 2 )  employs or allows in  the p r e m i s e s  under c i rc u m sta n ces

1 6  that would allow a minor to handle m a t e r i a l  that i s  harmful to that

1 7  p e r s o n .

1 8  ( b )  Unlawful e x h i b i t i o n  of harmful m at eri al  to a minor i s  a

1 9  c l a s s  A mi sdemeanor.

2 0  S e c .  1 1 . 6 6 . 3 9 0 .  A F F I R M A T I V E  D E F E N S E .  I n  a p r o s e c u t i o n  under

2 1  A S  1 1 . 6 6 . 3 8 0 ,  i t  i s  an a f f i r m a t i v e  d e f e n s e  that,  at the t i m e  of the

2 2  a l l e g e d  o f f e n s e ,

2 3  ( 1 )  the minor e x h i b i t e d  to the  defendant or the  d e f e n d a n t ' s

2 4  e m p lo y e e  or agent i d e n t i f i c a t i o n  purpor ting  to show that the p e r s o n

2 5  was 1 8  years of age or o l d e r ,  and the d ef en d an t ,  or the  d e f e n d a n t ' s

2 6  e m p lo y e e  or a g e n t ,  to whom the i d e n t i f i c a t i o n  was e x h i b i t e d  d id  not

2 7  have  reasonable  cause  to b e l i e v e  that the  p er so n was not at l e a s t  1 8

. 2 8  ye a r s  of ag e ;

2 9  ( 2 )  the parent or guardian accompanied th e  minor or
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1  c on se n te d  to the m i n o r ' s  exp osu re  to the m a t e r i a l ;  or

2 ( 3 )  the defendant i s  the p a r e n t ,  guardian,  or s p o u s e  of the

3  m in o r .

4 S e c .  1 1 . 6 6 . 4 0 0 .  D E C E P T I O N  TO OB TA IN  MATTER HARMFUL TO A MINOR .

5 ( a )  A per so n commits the crime  of d e c e p t i o n  to ob ta in  matter harmful

6 to a minor i f  the p e r s o n ,  for the p u r p o s e  of e na b li ng  a minor to

7 o b t a in  any ma t er ia l  or to gain a d m i s s i o n  to a performance that i s

8 harmful to a mi nor ,

9 ( 1 )  f a l s e l y  r e p r e s e n t s  that the p e r s o n  i s  the p a r e n t ,

1 0  gua rd ian ,  or s p o u s e  of the minor ;  or

1 1  ( 2 )  f u r n i s h e s  a minor with i d e n t i f i c a t i o n  or a document

1 2  pu rp or ti ng  to show that the  minor i s  1 8  ye ars  of age or o l d e r .

1 3  ( b )  A p er s o n  under 1 8  years of age commits the crime  of d e c e p -

1 4  t i on  to obtain matter harmful to a minor i f  the p e r s o n ,  for the pur-

1 5  p o s e  of  ob tai n in g m a t e r i a l  or g a in in g  a d m i s s i o n  to a performance  that

1 6  i s  harmful to a mi no r ,

1 7  ( 1 )  f a l s e l y  r e p r e s e n t s  that the p er s o n  i s  1 8  years  of  age

1 8  or o l d e r ;  or

1 9  ( 2 )  e x h i b i t s  i d e n t i f i c a t i o n  or a document pu rp o rt in g  to

20  show that the p e r s o n  i s  1 8  years of  age or olde r .

2 1  ( c )  D e c e p t i o n  to o b t a in  matter harmful to a minor i s  a c l a s s  A

2 2  mi sd em ea no r .

2 3  S e c .  1 1 . 6 6 . 4 1 0 .  C O M P E L L I N G  A C C E P T A N C E  OF O B J E C T I O N A B L E  M A T E R I -

24  A L S .  ( a )  A p e r s o n  commits the c ri m e  of c o m pe l l i n g  a c c e p t a n c e  of

2 5  o b j e c t i o n a b l e  m a t e r i a l s  i f ,  as a c o n d it io n  to the s a l e  or d e l i v e r y  of

2 6  any ma t er ia l  or goods and d e s p i t e  the o b j e c t i o n  of the pu rc ha se r  or

27  c o n s i g n e e ,  the p e r s o n  r e q u i r e s  the purc has er or c o n s i g n e e  to accept

2 8  m a t e r i a l  reasonably b e l i e v e d  by the purchaser to be  o b sc e n e  or which,

2 9  i f  f u r n is h e d  or p r e s e n t e d  to a m in o r ,  would b e  harmful to the  minor .
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( b )  C o m p e l l i n g  a c c e p t a n c e  o £  o b j e c t i o n a b l e  m a t e r i a l s  i s  a 

c l a s s  A  m i s d e m e a n o r .

S e c .  1 1 . 6 6 . 4 2 0 .  COMMERCIAL N U D IT Y .  ( a )  A  p e r s o n  c o m m i t s  t h e  

c r i m e  o f  c o m m e r c i a l  n u d i t y  i f

( 1 )  i n  p r e m i s e s  l i c e n s e d  u n d e r  AS 0 4 . 1 1  f o r  t h e  m a n u f a c t u r e  

o r  s a l e  o f  a l c o h o l i c  b e v e r a g e s ,  t h e  p e r s o n  p r o v i d e s  s e r v i c e  w i t h o u t  

b e i n g  m i n i m a l l y  c l o t h e d ;  o r

( 2 )  i n  t h e  p r e m i s e s  o f  a c o m m e r c i a l  b u s i n e s s  o r  p l a c e  o f  

p u b l i c  a c c o m m o d a t i o n ,

( A )  t h e  p e r s o n  r e c k l e s s l y  u s e s  o r  p r o m o t e s  t h e  u s e  o f  

t h e  p r e m i s e s  b y  p e r m i t t i n g  t h e  p e r s o n ' s  a g e n t s ,  e m p l o y e e s ,  o r  

s u b o r d i n a t e s  t o  p r o v i d e  s e r v i c e  w i t h o u t  b e i n g  m i n i m a l l y  c l o t h e d ;  

o r

( B )  t h e  p e r s o n  p e r m i t s  o r  t o l e r a t e s  o t h e r s  t o  u s e  o r  

p r o m o t e  t h e  u s e  o f  t h e  p r e m i s e s  b y  a l l o w i n g  a g e n t s ,  e m p l o y e e s ,  o r  

s u b o r d i n a t e s  o f  t h e  o t h e r s  t o  p r o v i d e  s e r v i c e  w i t h o u t  b e i n g  

m i n i m a l l y  c l o t h e d .

( b )  T h e  v i o l a t i o n  o f  ( a ) ( 1 )  o f  t h i s  s e c t i o n  i s  a c l a s s  A m i s d e ­

m e a n o r .  T h e  v i o l a t i o n  o f  ( a ) ( 2 )  o f  t h i s  s e c t i o n  i s  a  c l a s s  C f e l o n y .

( c )  I n  t h i s  s e c t i o n

( 1 )  " m i n i m a l l y  c l o t h e d "  m e a n s  t h a t  a  p e r s o n  w h o  p r o v i d e s  

s e r v i c e  w e a r s  a t  l e a s t  a  f u l l y  o p a q u e  c o v e r i n g  o f  t h e  p e r s o n ' s  g e n i ­

t a l s ,  a n u s ,  a n d  f e m a l e  b r e a s t ;

( 2 )  " p r o v i d e  s e r v i c e "  m e a n s  t h e  p r o v i s i o n  o r  a l l o w a n c e  o f  

s e r v i c e s ,  a d v e r t i s e m e n t ,  o r  e n t e r t a i n m e n t  t o  a p a t r o n  o f  t h e  p r e m i s e s .

S e c .  1 1 . 6 6 . 4 3 0 .  A F F IR M A T IV E  DEFENSE . I n  a  p r o s e c u t i o n  u n d e r  

AS 1 1 . 6 6 . 4 2 0 ,  i t  i s  a n  a f f i r m a t i v e  d e f e n s e  t h a t ,  a t  t h e  t i m e  o f  t h e  

a l l e g e d  o f f e n s e ,  t h e  p e r s o n ' s  f u l l  o r  p a r t i a l  n u d i t y  h a s  s e r i o u s  

l i t e r a r y ,  a r t i s t i c ,  p o l i t i c a l ,  o r  s c i e n t i f i c  v a l u e .
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S e c .  1 1 . 6 6 . 4 4 0 .  PRESUMPTION AND EV IDENCE OF KNOWLEDGE. ( a )  I n  

a p r o s e c u t i o n  u n d e r  AS 1 1 . 6 6 . 3 0 0  - 1 1 . 6 6 . 4 9 9 ,  a p e r s o n  h a s  k n o w l e d g e  

o f  t h e  c h a r a c t e r  o f  m a t e r i a l  o r  o f  a  p e r f o r m a n c e  i f  t h e  p e r s o n  k n o w s ,  

h a s  r e a s o n  t o  k n o w ,  o r  h a s  a b e l i e f  o r  g r o u n d  f o r  b e l i e f  t h a t  w a r r a n t s  

f u r t h e r  i n q u i r y ,  t h a t  t h e  m a t e r i a l  o r  p e r f o r m a n c e  c o n t a i n s ,  d e p i c t s ,  

o r  d e s c r i b e s  s e x u a l l y  e x p l i c i t  n u d i t y ,  s e x u a l  c o n d u c t ,  s a d o m a s o c h i s t i c  

s e x u a l  a b u s e ,  o r  l e w d  e x h i b i t i o n  o f  t h e  g e n i t a l s ,  w h e t h e r  o r  n o t  t h e  

p e r s o n  h a s  p r e c i s e  k n o w l e d g e  o f  t h e  s p e c i f i c  c o n t e n t s  o f  t h e  m a t e r i a l  

o r  p e r f o r m a n c e .  K n o w l e d g e  o f  t h e  c h a r a c t e r  o f  m a t e r i a l  o r  o f  a  p e r ­

f o r m a n c e  m ay b e  p r o v e n  b y  d i r e c t  o r  c i r c u m s t a n t i a l  e v i d e n c e .

( b )  I n  a p r o s e c u t i o n  u n d e r  AS 1 1 . 6 6 . 3 0 0  - 1 1 . 6 6 . 4 9 9 ,  t h e  o w n e r  

o r  m a n a g e r  o f  a c o m m e r c i a l  e s t a b l i s h m e n t ,  o r  t h e  a g e n t  o r  e m p l o y e e  o f  

a n  o w n e r  o f  m a n a g e r ,  w ho e n g a g e s  i n  p r o m o t i n g  m a t e r i a l s  o r  a p e r f o r ­

m a n c e  o r  d i s t r i b u t i n g  o r  h a n d l i n g  m a t e r i a l s  f o r  p r o m o t i o n  o r  f o r  

r e s a l e  m a y  b e  p r e s u m e d  t o  h a v e  k n o w l e d g e  o f  t h e  c h a r a c t e r  o f  t h e  

m a t e r i a l  o r  t h e  p e r f o r m a n c e  i f  t h e  o w n e r ,  m a n a g e r ,  a g e n t ,  o r  e m p l o y e e  

h a s  a c t u a l  o r  c o n s t r u c t i v e  n o t i c e  o f  t h e  n a t u r e  o f  t h e  m a t e r i a l s  o r  

t h e  p e r f o r m a n c e ,  w h e t h e r  o r  n o t  t h a t  p e r s o n  h a s  p r e c i s e  k n o w l e d g e  o f  

i t s  c o n t e n t s .

( c )  I n  a p r o s e c u t i o n  u n d e r  AS 1 1 . 6 6 . 3 0 0  - 1 1 . 6 6 . 4 9 9  i n  w h i c h  

k n o w l e d g e  o f  t h e  c h a r a c t e r  o f  t h e  m a t e r i a l s  o r  a  p e r f o r m a n c e ,  o r  

k n o w l e d g e  t h a t  a d e v i c e  i s  a s e x u a l  d e v i c e ,  i s  a t  i s s u e ,  i t  i s  e v i ­

d e n c e  o f  t h a t  k n o w l e d g e  t h a t  a c t u a l  n o t i c e  o f  t h e  n a t u r e  o f  t h e  m a t e r ­

i a l ,  t h e  p e r f o r m a n c e ,  o r  t h e  d e v i c e  w a s  p r e v i o u s l y  p r o v i d e d  t o  t h e  

d e f e n d a n t .  W i t h o u t  l i m i t a t i o n  o n  t h e  m a n n e r  i n  w h i c h  t h a t  n o t i c e  may 

b e  g i v e n ,

( 1 )  a c t u a l  n o t i c e  o f  t h e  c h a r a c t e r  o f  m a t e r i a l  o r  o f  a 

p e r f o r m a n c e  may b e  g i v e n  b y  t h e  a t t o r n e y  g e n e r a l  o r  a  p r o s e c u t i n g  

a t t o r n e y ;  t h e  n o t i c e ,  r e g a r d l e s s  o f  t h e  m a n n e r  i n  w h i c h  g i v e n ,  m u s t
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m

1 ( A )  i d e n t i f y  t h e  m a k e r  o f  t h e  n o t i c e ;

2 ( B )  i d e n t i f y  t h e  m a t e r i a l  o r  p e r f o r m a n c e ;

3 ( C )  s t a t e  w h e t h e r  t h e  m a t e r i a l  o r  t h e  p e r f o r m a n c e  i s

4 o b s c e n e  o r  h a r m f u l  t o  a m i n o r ;

5 ( D )  g i v e  a b r i e f  d e s c r i p t i o n  o f  t h e  c o n t e n t s  o f  t h e

6 m a t e r i a l  o r  p e r f o r m a n c e ;

7 ( E )  s t a t e  w h e t h e r  t h e  m a t e r i a l  o r  p e r f o r m a n c e  c o n t a i n s

8 s e x u a l l y  e x p l i c i t  n u d i t y ,  s e x u a l  c o n d u c t ,  s a d o m a s o c h i s t i c  s e x u a l

9 a b u s e ,  o r  l e w d  e x h i b i t i o n  o f  g e n i t a l s ;  a nd

10 ( F )  b e a r  t h e  d a t e  o f  t h e  n o t i c e ;

11 ( 2 )  a c t u a l  n o t i c e  t h a t  t h e  d e v i c e  i s  a s e x u a l  d e v i c e  may b e .

12 g i v e n  b y  t h e  a t t o r n e y  g e n e r a l  o r  a p r o s e c u t i n g  a t t o r n e y ;  t h e  n o t i c e ,

g p  13 r e g a r d l e s s  o f  t h e  m a n n e r  i n  w h i c h  g i v e n ,  m u s t

14 ( A )  i d e n t i f y  t h e  m a k e r  o f  t h e  n o t i c e ;

15 ( B )  i d e n t i f y  t h e  d e v i c e ;  a nd

16 (C )  b e a r  t h e  d a t e  o f  t h e  n o t i c e .

17 ( d )  I n  a p r o s e c u t i o n  u n d e r  AS 1 1 . 6 6 . 3 0 0  - 1 1 . 6 6 . 4 9 9  i n  w h i c h

18 k n o w l e d g e  o f  t h e  c h a r a c t e r  o f  m a t e r i a l  o r  a p e r f o r m a n c e ,  o r  k n o w l e d g e

19 t h a t  a d e v i c e  i s  a s e x u a l  d e v i c e ,  i s  a t  i s s u e ,  t h e  c o u r t  may a c c e p t  a s

20 p r o o f  o f  t h a t  k n o w l e d g e  t h e  f o l l o w i n g  e v i d e n c e :

21 ( 1 )  t h e  s e x u a l l y  e x p l i c i t  n a t u r e  a n d  c h a r a c t e r  o f  t h e  m a t e -

22 r i a l  o r  p e r f o r m a n c e  i n v o l v e d  i s  a d v e r t i s e d ,  m a r k e t e d ,  o r  o t h e r w i s e

23 p u b l i c l y  e x p l o i t e d  f o r  t h e  p u r p o s e  o f  a t t r a c t i n g  p u r c h a s e r s  o r  p a -

24 t r o n s ;

25 ( 2 )  t h e  o w n e r ,  o r  t h e  a g e n t  o r  e m p lo y e e  o f  t h e  o w n e r ,  o f  a

26 c o m m e r c i a l  e s t a b l i s h m e n t  a d v e r t i s e s  o r  r e p r e s e n t s  t h a t  t h e  e s t a b l i s h -

27 m e n t

28 ( A )  p o s s e s s e s  s e x u a l l y  e x p l i c i t  m a t e r i a l s  f o r  p r o -

(0) 29 m o t i o n  o r  r e s a l e ;  o r
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( B )  p r o m o t e s  a  s e x u a l l y  e x p l i c i t  p e r f o r m a n c e ;

( 3 )  t h e  c o m m e r c i a l  e s t a b l i s h m e n t  i s  p r i m a r i l y  e n g a g e d  i n  

p r o m o t i n g  o r  t h e  r e s a l e  o f  s e x u a l l y  e x p l i c i t  m a t e r i a l s  o r  s e x u a l l y  

e x p l i c i t  p e r f c r m a n c e s .

S e c .  1 1 . 6 6 . 4 9 9 .  D E F IN I T IO N S .  I n  AS 1 1 . 6 6 . 3 0 0  - 1 1 . 6 6 . 4 9 9

( 1 )  " c o m m u n i t y "  m e an s  t h e  m u n i c i p a l i t y  o r  v i l l a g e  i n  w h i c h  

t h e  c r im e  o c c u r r e d ;

( 2 )  " h a r m f u l  t o  a  m i n o r "  m ean s

( A )  w i t h  r e s p e c t  t o  m a t e r i a l  o r  a p e r f o r m a n c e ,  t h e

a v e r a g e  p e r s o n ,  a p p l y i n g  c o n t e m p o r a r y  c o m m u n i t y  s t a n d a r d s ,  w o u l d  

f i n d  t h a t  t h e  m a t e r i a l  o r  p e r f o r m a n c e ,  t a k e n  as a w h o l e ,  a p p e a l s  

t o  t h e  p r u r i e n t  i n t e r e s t  o f  a m i n o r ;

( B )  t h e  m a t e r i a l  o r  p e r f o r m a n c e  d e p i c t s  o r  d e s c r i b e s  

s e x u a l l y  e x p l i c i t  n u d i t y ,  s e x u a l  c o n d u c t ,  s a d o m a s o c h i s t i c  s e x u a l  

a b u s e ,  o r  l e w d  e x h i b i t i o n s  o f  t h e  g e n i t a l s  i n  a w a y  t h a t  i s

o f f e n s i v e  t o  p r e v a i l i n g  s t a n d a r d s  am ong  a d u l t s  i n  t h e  c o m m u n i t y  

w i t h  r e s p e c t  t o  w h a t  i s  s u i t a b l e  f o r  m i n o r s ;  a n d

(C )  t h e  m a t e r i a l  o r  p e r f o r m a n c e ,  t a k e n  a s  a w h o l e ,

l a c k s  s e r i o u s  l i t e r a r y ,  a r t i s t i c ,  p o l i t i c a l ,  o r  s c i e n t i f i c  v a l u e  

f o r  m i n o r s ;

( 3 )  " m a t e r i a l "  m e a n s  a b o o k ,  m a g a z i n e ,  n e w s p a p e r ,  a d v e r ­

t i s e m e n t ,  p a m p h l e t ,  p o s t e r ,  p r i n t ,  p i c t u r e ,  f i g u r e ,  im a g e ,  d r a w i n g ,  

d e s c r i p t i o n ,  f i l m ,  r e c o r d ,  r e c o r d i n g  t a p e ,  v i d e o  t a p e ,  o r  o t h e r  t h i n g  

c a p a b l e  o f  p r o d u c i n g  o r  r e p r o d u c i n g  a n  im a g e ,  p i c t u r e ,  o r  s o u n d ;

( 4 )  " m i n o r "  m e a n s  a p e r s o n  w ho i s  u n d e r  18 y e a r s  o f  a g e ;

( 5 )  " o b s c e n e "  m e an s

( A )  w i t h  r e s p e c t  t o  m a t e r i a l  o r  a p e r f o r m a n c e ,  t h e

a v e r a g e  p e r s o n ,  a p p l y i n g  c o n t e m p o r a r y  c o m m u n i t y  s t a n d a r d s ,  w o u l d  

f i n d  t h a t  t h e  m a t e r i a l  o r  p e r f o r m a n c e ,  t a k e n  a s  a  w h o l e ,  a p p e a l s
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( B )  t h e  m a t e r i a l  o r  p e r f o r m a n c e  d e p i c t s  o r  d e s c r i b e s

s e x u a l l y  e x p l i c i t  n u d i t y ,  s e x u a l  c o n d u c t ,  s a d o m a s o c h i s t i c  s e x u a l  

a b u s e ,  o r  l e w d  e x h i b i t i o n  o f  t h e  g e n i t a l s  i n  a  w a y  t h a t  i s  o f f e n ­

s i v e  t o  p r e v a i l i n g  s t a n d a r d s  i n  t h e  c o m m u n i t y ;  a n d

( C )  t h e  m a t e r i a l  o r  p e r f o r m a n c e ,  t a k e n  a s  a  w h o l e ,

l a c k s  s e r i o u s  l i t e r a r y ,  a r t i s t i c ,  p o l i t i c a l ,  o r  s c i e n t i f i c  v a l u e ;

( 6 )  " p r u r i e n t "  m e a n s  a l a s c i v i o u s ,  u n h e a l t h y ,  d e g r a d i n g ,  

s h a m e f u l ,  o r  m o r b i d  i n t e r e s t  i n  s e x u a l  c o n d u c t ,  s e x u a l l y  e x p l i c i t  

n u d i t y ,  s a d o m a s o c h i s t i c  s e x u a l  a b u s e ,  o r  l e w d  e x h i b i t i o n  o f  t h e  g e n i ­

t a l s  ;

( 7 )  " s a d o m a s o c h i s t i c  s e x u a l  a b u s e "  m e a n s

( A )  a c t u a l  o r  s i m u l a t e d  f l a g e l l a t i o n ,  r a p e ,  t o r t u r e ,  

o r  o t h e r  p h y s i c a l  o r  s e x u a l  a b u s e ,  b y  o r  u p o n  a  p e r s o n  w ho  i s  

n u d e  o r  p a r t i a l l y  n u d e ;  o r

( B )  p h y s i c a l  r e s t r a i n t  f o r  t h e  a c t u a l  o r  s i m u l a t e d

p u r p o s e  o f  s e x u a l  g r a t i f i c a t i o n  o r  a b u s e ,  o r  i n  t h e  c o n t e x t  o f  a  

s e x u a l  r e l a t i o n s h i p ;

( 8 )  " s e x u a l  c o n d u c t "  i n c l u d e s  a c t s ,  w h e t h e r  a c t u a l  o r  s i m u ­

l a t e d ,  o f  s e x u a l  c o n t a c t  a n d  s e x u a l  p e n e t r a t i o n ;

( 9 )  " s e x u a l  d e v i c e "  m e a n s  a n  a r t i f i c i a l  d e v i c e  p r i m a r i l y  

d e s i g n e d  t o  p h y s i c a l l y  s t i m u l a t e  o r  m a n i p u l a t e  t h e  g e n i t a l s  o r  a n u s ;

( 1 0 )  " s e x u a l l y  e x p l i c i t  n u d i t y "  m e a n s  t h e  e x p l i c i t  s h o w i n g  

o f  t h e  g e n i t a l s ,  a n u s ,  o r  f e m a l e  b r e a s t  f o r  p u r p o s e s  o f  p r o m i n e n t  o r  

o b v i o u s  v i e w i n g  a t t e n t i o n .

to the prurient interest;
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