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O r i g i n a l  s p o n s o r :  Swackhammer

1  I N  TH E  H O U S E  BY T H E  J U D I C I A R Y  C O M M I T T E E

2  C S  FOR  H O U S E  B I L L  NO .  3 2 3  ( J u d i c i a r y )

3  I N  T H E  L E G I S L A T U R E  O F  TH E  S T A T E  O F  A L A S K A

4  F I F T E E N T H  L E G I S L A T U R E  -  SE C ON D  S E S S I O N

5  A B I L L

6 For  an Act e n t i t l e d :  " A n Act r e l a t i n g  to t e s t i m o n y  of  c h i l d r e n  i n  c e r t a i n

7  c r i m i n a l  p r o c e e d i n g s ;  and p r o v i d i n g  for an e f f e c t i v e

8 d a t e . "

9  B E  I T  E N A C TE D  BY TH E  L E G I S L A T U R E  OF  T H E  S T A T E  OF  A L A S K A :

1 0  *  S e c t i o n  1 .  P U R P O S E .  I t  i s  the p u r p o s e  of t h i s  Act  t h a t ,  i n  p r o v i d i n g

11  a l t e r n a t i v e  methods for t a k i n g  the  t e s t im o n y  of a c h i l d  i n  c e r t a i n  c r i m i n a l

12 p r o c e e d i n g s  i n  which that c h i l d  was the v i c t i m  or i s  to b e  a w i t n e s s ,  the

1 3  l e g i s l a t u r e  i s  a c t in g

1 4  ( 1 )  to b a l a n c e  the  n e e d  for the  v i c t i m ' s  or w i t n e s s ' s  t e s t i m o n y

1 5  a g a i n s t  th e  r ig h t of  th e  defenda nt to confront w i t n e s s e s ;

1 6  ( 2 )  to m i t i g a t e  the  mental and em ot io n al  d i s t r e s s  that may a r i s e

1 7  a s  the  c h i l d  i s  r e q u i r e d  to t e s t i f y ;  and

1 8  ( 3 )  to m i n i m i z e  p o s s i b l e  v i c t i m  har assment by l i m i t i n g  the

1 9  o p p o r t u n i t i e s  for u n n e c e s s a r y  e x a m i n a t io n  of  the c h i l d  by the p a r t i e s '

20 c o u n s e l .

2 1  *  S e c .  2 .  A S  1 2 . 4 5  i s  amended by adding a new s e c t i o n  to r ea d :

2 2  S e c .  1 2 . 4 5 . 0 4 6 .  T E S T I M O N Y  O F  C H I L D R E N  I N  C R I M I N A L  P R O C E E D I N G S .

2 3  ( a )  I n  a c r i m i n a l  p r o c e e d i n g  under A S  1 1 . 4 1  i n v o l v i n g  the p r o s e c u t i o n

2 4  of an o f f e n s e  co mmitted a g a i n s t  a c h i l d  under the  age  o f  1 3 ,  or w i t -

2 5  n e s s e d  by a c h i l d  under the  age  of  1 3 ,  the  court

2 6  ( 1 )  may a p p o i n t  a guardian ad l i t e m  for the c h i l d ;

2 7  ( 2 )  on i t s  own mot ion or on the  motion of  the  party p r e s e n t i n g

2 8  the  w i t n e s s  or the  guardian ad l i t e m  o f  the c h i l d ,  may order that the

2 9  t e s t i m o n y  o f  the  c h i l d  b e  taken by c l o s e d  c i r c u i t  t e l e v i s i o n  or
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through one-way m i r r o r s  i f  t h e  court d e t e r m i n e s  that th e  t e s t i m o n y  by  

th e  c h i l d  v i c t i m  or w i t n e s s  under normal court p r o c e d u r e s  would r e s u l t  

i n  th e  c h i l d ' s  i n a b i l i t y  to e f f e c t i v e l y  c o m m u n ic a t e .

.1
( b )  I n  making a d e t e r m i n a t i o n  under ( a ) ( 2 )  o f  t h i s  s e c t i o n ,  th e  

court s h a l l  c o n s i d e r  f a c t o r s  i t  c o n s i d e r s  r e l e v a n t ,  i n c l u d i n g

( 1 ) t h e  c h i l d ' s  ch r on ol o g ic a l  a g e ;

( 2 )  th e  c h i l d ' s  l e v e l  of  d e v e l o p m e n t ;

I
( 3 )  t h e  c h i l d ' s  g e n e r a l  p h y s i c a l  h e a l t h ;

( 4 )  any p h y s i c a l ,  e m o t i o n a l ,  or p s y c h o l o g i c a l  i n j u r y  e x ­

p e r i e n c e d  by the  c h i l d ;  and

( 5 )  th e  m e n ta l  or e m ot io n al  s t r a i n  that w i l l  b e  c a u s e d  by  

r e q u i r i n g  the  c h i l d  to t e s t i f y  under normal courtroom p r o c e d u r e s .

( c )  I f  the  court d e t e r m i n e s  under ( a ) ( 2 )  o f  t h i s  s e c t i o n  that  

the  t e s t i m o n y  by th e  c h i l d  v i c t i m  or w i t n e s s  under normal court p r o c e ­

d u r e s  would r e s u l t  i n  t h e  c h i l d ' s  i n a b i l i t y  to e f f e c t i v e l y  communi­

c a t e ,  the  court may order that the  t e s t i m o n y  of  th e  c h i l d  b e  t a k e n  i n  

a room oth er than th e  courtroom and b e  t e l e v i s e d  by c l o s e d  c i r c u i t  

e q u i p m e n t  i n  the  courtroom to b e  v i e w e d  by the  d e f e n d a n t ,  th e  c o u r t ,  

and th e  f i n d e r  o f  fac t i n  t h e  p r o c e e d i n g .  I f  th e  court a u t h o r i z e s  u s e  

of c l o s e d  c i r c u i t  t e l e v i s e d  t e s t i m o n y  un der t h i s  s u b s e c t i o n ,

( 1 ) e a c h  of t h e  f o l l o w i n g  may b e  i n  th e  room w it h  the  c h i l d  

when the  c h i l d  t e s t i f i e s :

( A )  the  p r o s e c u t i n g  a t t o r n e y ;

( B )  the  attorney for t h e  d e f e n d a n t ;  and

( C )  o p e r a t o r s  of th e  c l o s e d  c i r c u i t  t e l e v i s i o n  e q u i p ­

ment ;

( 2 )  th e  court m a y,  i n  a d d i t i o n  to p e r s o n s  s p e c i f i e d  i n  ( 1 )  

of t h i s  s u b s e c t i o n ,  a d m it  a p e r s o n  w hos e  p r e s e n c e ,  i n  th e  o p i n i o n  o f  

th e  c o u r t ,  c o n t r i b u t e s  to the  w e l l - b e i n g  o f  the  c h i l d .
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( d )  When a c h i l d  i s  to t e s t i f y  under ( c )  of  t h i s  s e c t i o n ,  only 

the court and c o un sel  may q u e s t i o n  the c h i l d .  The  p e r s o n s  o p e r a t in g  

the  e q u ip m e n t  s h a l l  do so  i n  a s  u n o b t r u s i v e  a manner a s  p o s s i b l e .  I f  

the  defendant r e q u e s t s ,  th e  court s h a l l  e x c u s e  the d e fe n d a n t from the  

courtroom,  s h a l l  p e r m i t  th e  defendant to attend i n  another l o c a t i o n ,  

and s h a l l  afford the  d e fe n d an t a means  of v i e w i n g  the  c h i l d ' s  t e s t i ­

mony and of communicating w it h the  d e f e n d a n t ' s  attorney throughout the  

p r o c e e d i n g s .  Upon r e q u e s t  of the defendant or the d e f e n d a n t ' s  atto r­

n e y ,  t h e  court s h a l l  p e r m i t  a r e c e s s  to allow them to c o n f e r .  Th e  

court s h a ll  p r o v i d e  a m e a n s  of  communicating with the att or ney s  during  

the  q u e s t i o n i n g  of the  c h i l d .  O b j e c t i o n s  made by t h e  attorneys  to 

q u e s t i o n s  of a c h i l d  w i t n e s s  may b e  r e s o l v e d  i n  the courtroom i f  the  

court f i n d s  i t  n e c e s s a r y .

( e )  I f  the  court d e t e r m i n e s  under ( a ) ( 2 )  of t h i s  s e c t i o n  that 

the  t e s t im o n y  by the c h i l d  v i c t i m  or w i t n e s s  under normal court p r o c e ­

d u r e s  would r e s u l t  i n  th e  c h i l d ' s  i n a b i l i t y  to e f f e c t i v e l y  communi­

c a t e ,  the court may a u t h o r iz e  the u s e  of one-way m i r r o r s  i n  conjunc­

t i o n  with the  ta k in g  o f  the  c h i l d ' s  t e s t i m o n y .  The  a tt o rne y s  may p o s e  

q u e s t i o n s  to the  c h i l d  and have  v i s u a l  contact with th e  c h i l d  during  

q u e s t i o n i n g ,  but the  m i r r o r s  s h a l l  b e  p l a c e d  to p r o v i d e  a p h y s i c a l  

s h i e l d  so that the c h i l d  d o e s  not have  v i s u a l  contact w it h  the d e f e n ­

dant and j u r o r s .

( f )  I f  th e  court d o e s  not f i n d  under ( a ) ( 2 )  o f  t h i s  s e c t i o n  that  

t h e  t e st im o n y  by the  c h i l d  v i c t i m  or w i t n e s s  under normal court p r o c e ­

d u r e s  w i l l  r e s u l t  i n  th e  c h i l d ' s  i n a b i l i t y  to e f f e c t i v e l y  communicate ,  

t h e  court may,  a f t e r  ta k i n g  in t o  c o n s i d e r a t i o n  the f a c t o r s  s p e c i f i e d  

i n  ( b )  of t h i s  s e c t i o n ,  s u p e r v i s e  the  s p a t i a l  arrangements  of the  

courtroom and the l o c a t i o n ,  mo v em en t ,  and deportment of  a l l  p e r s o n s  i n  

attendance  s o  as to sa f e g u a r d  the  c h i l d  from e m ot io n al  harm or s t r e s s .
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I n  a d d i t i o n  to other pro ce d ur es  i t  f i n d s  a p p r o p r i a t e ,  the court may

( 1 )  allow the  c h il d  to t e s t i f y  w h i l e  s i t t i n g  on the f l oo r  

or on an a p p r o p r i a t e l y  s i z e d  c h a i r ;

( 2 )  s c h e d u l e  the  procedure i n  a room that p r o v i d e s  adequate

p r i v a c y ,  freedom from d i s t r a c t i o n s ,  i n f o r m a l i t y ,  and comfort a p p r o p r i ­

ate  to the  c h i l d ' s  d e ve lop men ta l  a g e ;  and

( 3 )  order a r e c e s s  when the e n e r g y ,  comfort ,  or a t t e n t i o n  

sp a n of  the c hi l d  warrants.

*  S e c .  3 .  A S  4 4 . 2 1 . 4 1 0 ( a )  i s  amended by adding a new paragraph to r e a d :

( 6 )  p r o v i d e  guardian ad l i t e m  s e r v i c e s  i n  p r o c e e d i n g s  under  

A S  1 2 . 4 5 . 0 4 6 .

*  S e c .  4 .  A S  1 2 . 4 5 . 0 4 7  and 1 2 . 4 5 . 0 4 8  are  r e p e a l e d .

<■ *  S e c .  5 .  A S  1 2 . 4 5 . 0 4 6 ,  enacted by s e c .  2  of t h i s  A c t ,  i s  r e t r o a c t i v e

and a p p l i e s  i n  c ri m in a l  p r o c e e d i n g s  i n v o l v i n g  the  p r o s e c u t i o n  of an o f f e n s e  

cosmi itted b e f o r e  the e f f e c t i v e  date  of t h i s  A c t .

*  S e c .  6 . T h i s  Act t a k e s  e f f e c t  im m e d ia t e l y  under A S  0 1 . 1 0 . 0 7 0 ( c ) .

j
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