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I N  T H E  H O U S E  BY T H E  R U L E S  COM MITT EE

S E N A T E  C S  FOR  C S  F O R  H O U S E  B I L L  N O .  8 5  ( R u l e s )  an S  

I N  T H E  L E G I S L A T U R E  O F  THE  S T A T E  OF  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  -  SECOND S E S S I O N  

A B I L L

Fo r  an Ac t e n t i t l e d :  " A n Act r e l a t i n g  to c i v i l  l i a b i l i t y ;  and p r o v id in g

for an e f f e c t i v e  d a t e . "

B E  I T  E N A C T E D  BY TH E  L E G I S L A T U R E  O F  TH E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1 .  A S  0 9 . 1 7 . 0 2 0  i s  amended to r ea d :

S e c .  0 9 . 1 7 . 0 2 0 .  P U N I T I V E  DAMA GES .  P u n i t i v e  damages may not b e  

awarded i n  an a c t i o n ,  whether i n  t o r t ,  contract,  or o t h e r w i s e ,  u n l e s s  

s u p p o r t e d  by c lea r  and c o n v i n c in g  e v i d e n c e  of fr au d,  m a l i c e ,  g r o ss  

n e g l i g e n c e ,  or r e c k l e s s  d i s r e g a r d  by the  d efe nd a nt .

*  S e c .  2 .  A S  0 9 . 1 7 . 0 3 0  i s  amended to r e a d :

S e c .  0 9 . 1 7 . 0 3 0 .  DAMAGES R E S U L T I N G  FROM C O M M I S S I O N  O F  A  C R I M E .  A  

p e r s o n  who s u f f e r s  p e r s o n a l  inju r y or death may not r e co v er  damages  

for the  p er s o n a l  injury  or death i f  the  i n j u r i e s  or de ath  occurred 

w h i l e  the p e r s o n  was engaged i n  the c o m m i s s i o n  of a c r i m e  [ F E L O N Y ] , 

th e  peraon has b e e n  c o n v i c t e d  of  the c ri m e  [ F E L O N Y ] ,  i n c l u d in g  con­

v i c t i o n  b a s e d  on a g u il t y  p l e a  or p l e a  o f  nolo c o n t e n d e r e ,  and the  

c r i m e  [ F E L O N Y ]  s u b s t a n t i a l l y  contributed to the i n j u r y  or d e a th .  T h i s  

s u b s e c t i o n  [ S E C T I O N ]  d o e s  not a f f e c t  a r ight of a c t i o n  under 4 2  U . S . C .  

1 9 8 3 .

*  S e c .  3 .  A S  0 9 . 1 7 . 0 3 0  i s  amended by adding new s u b s e c t i o n s  to read :

( b )  T h i s  s e c t i o n  d o e s  not a ppl y  to a p e r s o n  who s u f f e r s  p er s o n a l  

i n j u r y  or death i f  the p e r s o n  l i a b l e  for the damages

( 1 )  was engaged i n  the c o m m i s s i o n  of a c r i m e  at the t i m e  

t h e  p e r s o n a l  in jur y or d e a t h  occurred;  and

( 2 )  has b e e n  c o n v i c t e d  o f  th e  c r i m e ,  i n c l u d i n g  c o n v i c t io n
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1  b a s e d  on a g u i l t y  p l e a  or p l e a  o f  nolo c o n t e n d e r e .

2  ( c )  I n  t h i s  s e c t i o n  " c r i m e ”  has the  mean ing g i v e n  i n  A S  1 1 . 8 1 . -

3  9 0 0 ( b ) .

4  *  S e c .  4 .  A S  0 9 . 1 7 . 0 4 0 ( d )  i s  amended to r e a d :

5  ( d )  I n  an a c t io n  to re co v er  da ma ge s ,  the  court s h a l l ,  at the

6  r e q u e s t  of  a [AN I N J U R E D ]  p a r t y ,  enter judgment ordering that amounts

7 awarded a judgment cr e d it or  for  future damages b e  p a i d  to the maximum

8 ex t en t f e a s i b l e  by p e r i o d i c  payments rather than by a lum p-sum p a y -

9 m e n t .  I f  a p o r t i o n  of  the judgment awarded i s  owed to an attorney

1 0  under a contingent f e e  a g reem en t ,  that p o r t i o n  o f  the  judgment s h a l l

1 1  b e  reduced to p r e s e n t  va lu e  and p a i d  i n  a l um p- su m payment .

1 2  *  S e c .  5 .  A S  0 9 . 1 7 . 0 4 0 ( f )  i s  amended to r e a d :

1 3  ( f )  A  Judgment ordering payment o f  future  damages by p e r i o d i c  ^

1 4  payment s h a l l  s p e c i f y  the r e c i p i e n t ,  the  dollar amount of  the  p a y -

1 5  m e n t s ,  in c l u d in g  any i n c r e a s e s  i n  future payments for a n t i c i p a t e d

1 6  i n f l a t i o n ,  the  i n t e r v a l  bet w ee n p a y m e n t s ,  and the  number of payments

1 7  or the  p e r i o d  of t i m e  over which payments s h a l l  b e  made .  Payments  may

1 8  b e  m o d i f i e d  only i n  the event of the death of  the  judgment c r e d i t o r ,

1 9  i n  which c a s e  payments  may not b e  reduced or t e r m i n a t e d ,  but s h a l l  b e

2 0  p a i d  to p e r s o n s  to whom the judgment c r e d it o r  owed a duty of s u p p o r t ,

2 1  as  p r o v id e d  by law,  im m e d ia t e l y  b e f o r e  d e a t h .  I n  the e v e n t the  j u d g -

2 2  ment c r e d it o r  owed no duty of  support to d e p e n d e n t s  at the t i m e  of  the

2 3  judgment c r e d i t o r ' s  d e a th ,  the  money r e m a in in g  s h a l l  b e  d i s t r i b u t e d  i n

2 4  accordance w it h a w i l l  of the  d e c e a s e d  judgment c r e d it o r  a c c e p t e d  in t o

2 5  p ro bat e  or under the i n t e s t a t e  laws of the s t a t e  i f  the d e c e a s e d  had

2 6  no w i l l .

2 7  *  S e c .  6 .  A S  0 9 . 1 7 . 0 5 0 ( a )  i s  amended to r e a d :

2 8  ( a )  U n l e s s  the act or o m i s s i o n  c o n s t i t u t e d  gr o ss  n e g l i g e n c e ,  a

2 9  p e r s o n  may not re co v er  tort damages for p e r s o n a l  i n j u r y ,  d e a t h ,  or ^
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1  damage to p ro pe r ty  for an ac t or o a i a a i o n  to act i n  th e  courae and

2  ac op e  o f  o f f i c i a l  d u t i e s ,  from [ O NE  O F ]  the f o l l o w i n g :

3  ( 1 )  a member o f  th e  board o f  d i r e c t o r s  or an o f f i c e r  o f  a

4  n o n p r o f i t  c o rp o r at io n ;

5  ( 2 )  a member o f  th e  board o f  d i r e c t o r s  o f  a p u b l i c  or

6  n o n p r o f i t  h o s p i t a l ,  or a me mb e r  of  a c i t i z e n ' s  a d v is o r y  board o f  any

7 h o s p i t a l ;

8  ( 3 )  a member o f  a school board o f  a school d i s t r i c t ;

9  ( 4 )  a member o f  the  g o v e r n i n g  b od y,  a c o m m i s s i o n ,  or a

1 0  c i t i z e n ' s  ad vi so r y  c o m m i t t e e  of a m u n i c i p a l i t y  o f  the  s t a t e ^

1 1  ( 5 )  a member o f  the  board o f  d i r e c t o r s  or an o f f i c e r  o f  an

1 2  e l e c t r i c  or t e l e p h o n e  c o o p e r a t i v e  o r g a n i z e d  under A S  1 0 . 2 5 .

1 3  *  S e c .  7 .  A S  0 9 . 1 7 . 0 7 0  i s  r e p e a l e d  and r e e n a c t e d  to r e a d :

1 4  S e c .  0 9 . 1 7 . 0 7 0 .  C O L L A T E R A L  B E N E F I T S .  ( a )  E x c e p t  when the

1 5  c o l l a t e r a l  source  by law or contract may s e e k  su b r o g a t i o n  and e x c e p t

1 6  de ath  b e n e f i t s  p a i d  un der l i f e  i n s u r a n c e ,  a p e r s o n  may only r e c o v e r

1 7  damages that e x c e e d  amounts r e c e i v e d  by that p e r s o n  a s  c o m p e n s a t i o n

1 8  for the  i n j u r i e s  from c o l l a t e r a l  s o u r c e s ,  whether p r i v a t e ,  g r o u p ,  or

1 9  go v e r n m e n ta l ,  and w het her  contributory or no nco ntr ib ut ory.  E v i d e n c e

2 0  o f  c o l l a t e r a l  s o u r c e s ,  o t h e r  than a sourc e  that may by law or contract

2 1  s e e k  s u b r og a ti on  and t h e  death b e n e f i t  p a i d  under l i f e  i n s u r a n c e ,

2 2  s h a l l  b e  c o n s i d e r e d  by t h e  t r i e r  o f  fa c t i n  d e t e r m i n i n g  t h e  amount of

2 3  an award,  and s h a l l  b e  c o n s i d e r e d  by the  court i n  d e t e r m i n i n g  i f  an

2 4  award i s  e x c e s s i v e .  T h e  t r i e r  o f  f a c t  s h a l l  b e  in f o r m e d  o f  t h e  tax

2 5  i m p l i c a t i o n s  of an award o f  d a m a g e s .  Th e  court may t a k e  i n t o  account

2 6  the  v a l u e  o f  the  p e r s o n ' s  r i g h t s  to c ove rag e  e xh a us te d  or d e p l e t e d  by

2 7  payment o f  t h e s e  c o l l a t e r a l  b e n e f i t s  by adding b a c k  a r e a s o n a b l e

2 8  e s t i m a t e  o f  t h e i r  p r o b a b l e  v a l u e ,  or by earmarking and h o l d in g  for

2 9  p o a a i b l e  p e r i o d i c  p ay men t under A S  0 9 . 1 7 . 0 4 0  that amount o f  t h e  award
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1  that would o t h e r w i s e  h a v e  b e e n  d e d u c t e d ,  to s e e  i f  the  i m p a i r m e n t  of

2  t h e  p e r s o n ' s  r i g h t s  a c t u a l l y  t a k e s  p l a c e  i n  the  f u t u r e .

3  ( b )  T h i s  s e c t i o n  d o e s  not a p p l y  to a m e d i c a l  m a l p r a c t i c e  a c t i o n

4  f i l e d  under A S  0 9 . 5 5 .

5  *  S e c .  8 .  A S  0 9 . 1 7 . 0 8 0 ( d )  i s  r e p e a l e d  and r e e n a c t e d  to r e a d :

6  ( d )  I n  an a c t i o n  i n v o l v i n g  hazardous w a s t e ,  e nv iro nm ent al  p o l -

7  l u t i o n ,  or v i o l a t i o n  o f  s t a t e  or f e d e r a l  a n t i t r u s t  s t a t u t e s ,  the  court

8  s h a l l  e n t e r  judgment a g a i n s t  e a c h  party l i a b l e  on the b a s i s  of  j o i n t

9  and s e v e r a l  l i a b i l i t y .  I n  a l l  oth er a c t i o n s  the  court s h a l l  e n t e r

1 0  judgment a g a i n s t  e a c h  p ar t y  l i a b l e  on th e  b a s i s  of  s e v e r a l  l i a b i l i t y

1 1  i n  accordance w it h that p a r t y ' s  p e r c e n t a g e  of  f a u l t .

1 2  *  S e c .  9 .  A S  0 9 . 1 7  i s  amended by adding a new s e c t i o n  to r e a d :

1 3  S e c .  0 9 . 1 7 . 1 0 0 .  C I V I L  L I A B I L I T Y  O F  Z O O S .  ( a )  A  p e r s o n  may not (

1 4  r e c o v e r  damages for i n j u r y  to p e r s o n  or p r o p e r t y  from a zoo or a zoo

1 5  o p e r a t o r ,  i f  the  damages  oc curred a s  a r e s u l t  of  an in h e r e n t  r i s k  of

1 6  at te nda nc e  at a zo o ,  n o t i c e  o f  the  in h e r e n t  r i s k  was p o s t e d  a s  r e -

1 7  q u i r e d  under ( b )  of  t h i s  s e c t i o n ,  and the zoo operat or  e x e r c i s e d

1 8  r e a s o n a b l e  care  to p r e v e n t  th e  i n j u r y .

1 9  ( b )  A  zoo o p er a t o r  s h a l l  p o s t  s i g n s  at prom inent  p l a c e s  w i t h i n  a

2 0  zoo and at each zoo e n t r a n c e .  E a c h  s i g n  s h a l l  in c l u d e  a st a t e m e n t

2 1  warning that the  zoo i s  not l i a b l e  for i n j u r i e s  to p e r s o n  or p r o p e r t y

2 2  occu rr ing  as a r e s u l t  o f  d a n g e r s  or c o n d i t i o n s  in h e r e n t  i n  a t t e n d in g

2 3  th e  zoo .

2 4  ( c )  I n  t h i s  s e c t i o n

2 5  ( 1 )  " i n h e r e n t  r i s k  o f  a t t e n d a n c e "  means th e  d ang er s  or

2 6  c o n d i t i o n s  that are  an i n t e g r a l  part of  a zoo and the  p h y s i c a l  p r o x -

2 7  i m i t y  o f  w i l d  a n i m a l s ;

2 8  ( 2 )  " z o o "  me a n s  a p l a c e  where w i l d  a n i m a l s  are  k e p t  for

2 9  e x h i b i t i o n  to the  p u b l i c  that i s  ^
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1  ( A )  owned by t h e  s t a t e  or a m u n i c i p a l i t y ;  or

2  ( B )  owned and op er a t ed  by a no nprofit  or ga ni za ti o n .

3  *  S e c .  1 0 .  A S  0 9 . 6 0 . 0 1 0  i s  amended to read:

A S e c .  0 9 . 6 0 . 0 1 0 .  C O S T S  ALL OW ED  P R E V A I L I N G  P A R T Y .  The  supreme

5  court s h a l l  d e t e r m i n e  by ru l e  or order the  c o s t s ,  i f  any,  that may be

6  allowed a p r e v a i l i n g  party i n  a c i v i l  a c t i o n .  U n l e s s  s p e c i f i c a l l y

7 auth orized by s t a t u t e  or by agreement bet w ee n the p a r t i e s ,  attorney

8  f e e s  may not b e  awarded to a p art y i n  a c i v i l  a c t io n  for per sonal

9  i n j u r y ,  death, ,  or pro per ty damage r el a t ed  to or a r i s i n g  out of f a u l t ,

1 0  as  d e f i n e d  i n  A S  0 9 . 1 7 . 9 0 0  [ ,  U N L E S S  TH E  C I V I L  A C T I O N  I S  C ON TE ST E D

1 1  WITHOUT T R I A L ,  OR F U L L Y  C O N T E S T E D  A S  D E TE R M IN E D  BY THE  C O U R T ] .

1 2  *  S e c .  1 1 .  A S  0 9 . 6 5  i s  amended by adding a new s e c t i o n  to re ad :

1 3  S e c .  0 9 . 6 5 . 0 9 6 .  C I V I L  L I A B I L I T Y  O F  H O S P I T A L S  FOR  NO NE M P LO YE E S .

1 4  ( a )  A  h o s p i t a l  that i s  r e q u i r e d  to p r o v i d e  s e r v i c e s  by A S  1 8 . 2 0  or

1 5  r e g u la t io n s  i m p l e m e n t i n g  that c h a p t e r ,  or that i s  s u b j e c t  to regu-

1 6  l a t i o n  with r e s p e c t  to the  p r o v i s i o n  of  s e r v i c e s ,  i s  n o t ,  s o l e l y  for

1 7  that r e a s o n ,  l i a b l e  for c i v i l  damages as a re su l t  of  an act or o m i s -

1 8  s i o n  i n  a d m i n i s t e r i n g  t h o se  s e r v i c e s  by a health care p r o v id e r  who i s

1 9  not an e m p lo y e e  of  the h o s p i t a l .

2 0  ( b )  C om pl ia n ce  w it h  the  standards of  a p u b l i c  or p r i v a t e  l i c e n s -

2 1  i n g  or a c c r e d i t a t i o n  agency w i t h  r e s p e c t  to p r o v i s i o n  of s e r v i c e s  or

2 2  ad opt ion  of bylaws or r e g u l a t i o n s  by the  h o s p i t a l  governing p r o v i s i o n

2 3  of s e r v i c e s ,  may not b e  co nstrued as an a ss u m p t io n  of  c i v i l  l i a b i l i t y

2 4  by the  h o s p i t a l  for the  a c t s  or o m i s s i o n s  of a p h y s i c i a n  or other

2 5  he a lt h care p r o v i d e r  who i s  not an e mp lo y ee  of the  h o s p i t a l .

2 6  ( c )  T h i s  s e c t i o n  d o e s  not p re c lu d e  l i a b i l i t y  for c i v i l  damages

2 7  that are the  pro xi m a te  r e s u l t  of  the h o s p i t a l ' s  own n e g l i g e n c e  or

2 8  in t e n t i o n a l  m i s c o n d u c t ,  i n c l u d i n g  n e g l i g e n c e  i n  contracting with a

2 9  s p e c i f i c  he al th  care p r o v i d e r .
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1  ( d )  I n  t h i s  l e c t i o n ,  " h e a l t h  care p r o v i d e r "  has the mean ing

2  g i v e n  i n  A S  1 8 . 2 3 . 0 7 0 ,  e x c e p t  that i t  d o e s  not in c l u d e  a h o s p i t a l  or

3  an emp loy ee  of  the h o s p i t a l .

4  *  S e c .  1 2 .  A S  2 1 . 0 6 . 1 1 0  i s  amended to re a d :

5  S e c .  2 1 . 0 6 . 1 1 0 .  D I R E C T O R ' S  ANNUAL R E P O R T .  A s  early i n  each

6 calendar ye ar  as i s  reasonably p o s s i b l e  the  d ir e c t o r  s h a l l  p r e p a r e  and

7 d e l i v e r  an annual report to the  l e g i s l a t u r e  and the c o m m i s s i o n e r ,

8  showing,  w it h r e s p e c t  to the p r e c e d i n g  calendar y e a r ,

9  ( 1 )  a l i s t  of  the a ut ho riz ed i n s u r e r s  tr ans ac tin g in s u r a n c e

1 0  i n  A l a s k a ,  with such summary of  t h e i r  f i n a n c i a l  statement a s  the

1 1  d ir e c t o r  c o n s i d e r s  a p p r o p r i a t e ;

1 2  ( 2 )  the name of each i n s u r e r  whose b u s i n e s s  was c l o s e d

1 3  during the  y e a r ,  the cause  of the  c l o s i n g ,  and the amount of a s c e r -

1 4  t a i n a b l e  a s s e t s  and l i a b i l i t i e s  o f  each c l o s e d  b u s i n e s s ;

1 5  ( 3 )  the name of each i n s u r e r  a g a in s t  which del inq ue nc y or

1 6  s i m i l a r  p r o c e e d i n g s  were i n s t i t u t e d ,  and a c o n c i s e  statement o f  the

1 7  fa c t s  w it h r e s p e c t  to each p r o c e e d i n g  and i t s  p r e s e n t  s t a t u s ;

1 8  ( 4 )  a statement i n  regard to ex a mi na t io n of  rating o r g a n i -

1 9  z a t i o n s ,  adv is or y o r g a n i z a t i o n s ,  j o i n t  u n d e r w r it e r s ,  and j o i n t  r e i n -

20  sur er s  as  requ ired  by A S  2 1 . 3 9 . 1 2 0 ;

2 1  ( 5 )  the r e c e i p t s  and e x p e n s e s  o f  the d i v i s i o n  for the  y e a r ;

2 2  ( 6 )  recommendations o f  the d i r e c t o r  as  to amendments or

2 3  s u p p l e m e n t a t io n  of laws a f f e c t i n g  i n s u r a n c e ,  or the  o f f i c e  of  d i r e c -

2 4  tor ;

2 5  ( 7 )  other p e r t i n e n t  in f o r m a t io n  and ma t te rs  the d i r e c t o r

2 6  c o n s i d e r s  p r o p e r ^

2 7  ( 8 )  an a n a l y s i s  o f  m e d i c a l  m a l p r a c t i c e  in su ra n ce  rate

2 8  changes occurring as  a r e s u l t  o f  court d e c i s i o n s  i n  the  s t a t e  i n v o l v -

2 9  ing p e r s o n a l  in ju r y or d e a t h .
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*  S e c .  1 3 .  A S  4 6 . 0 3 . 8 2 2  i s  r e p e a l e d  a n d  r e e n a c t e d  t o  r e a d :

S e c .  4 6 . 0 3 . 8 2 2 .  S T R I C T  L I A B I L I T Y  F O R  T H E  R E L E A S E  O F  HAZARDOUS  

S U B S T A N C E S .  ( a )  Th e  fo l lo w in g  p e r s o n s  are  s t r i c t l y  l i a b l e ,  J o i n t l y  

and s e v e r a l l y ,  for  damages to p e r s o n s  or p r o p e r t y ,  p u b l i c  or p r i v a t e ,  

i n c l u d i n g  damage to the  natural r e s o u r c e s  o f  the  s t a t e  and th e  c o s t s  

o f r e s p o n s e ,  c o n t a i n m e n t ,  r e m o v a l ,  or r e m e d i a l  a c t io n  i n c u r r e d  by the  

s t a t e  or a m u n i c i p a l i t y ,  r e s u l t i n g  from a r e l e a s e  o f  a hazardous  

s u b s t a n c e  o r ,  w it h  r e s p e c t  to r e s p o n s e  c o s t s ,  the s u b s t a n t i a l  threat  

o f a r e l e a s e  o f  a hazardous s u b s t a n c e :

( 1 )  the  owner and th e  p e r s o n  h a v in g  control o ve r  t h e  hazar­

dous s u b s t a n c e  at the  t i m e  o f  t h e  r e l e a s e  or th r e a te ne d  r e l e a s e ;

( 2 )  the  owner and th e  o p er a t o r  o f  the  f a c i l i t y  or v e s s e l  

from which th e  r e l e a s e  occurred or was th r e a te n e d  to o c c u r ;  i n  the  

c a s e  of  an abandoned f a c i l i t y  or v e s s e l ,  t h e  owner,  t h e  o p e r a t o r ,  and 

any other p e r s o n  who c ont r ol le d  a c t i v i t i e s  at the f a c i l i t y  or on the  

v e s s e l  i m m e d i a t e l y  b e f o r e  th e  abandonment;

( 3 )  a p e r s o n  who owned or o p e r a t e d  the f a c i l i t y  or v e s s e l  

from which the  r e l e a s e  occurred or was th r e a te n e d  to occur at the  t i m e  

th e  hazardous s u b s t a n c e  was r e c e i v e d  by th e  f a c i l i t y  or v e s s e l ;

( 4 )  a p e r s o n  who owned th e  hazardous s u b s t a n c e  and who 

arranged for d i s p o s a l  or treat men t o f  t h e  s u b s t a n c e  by another party  

or e n t i t y ,  or arranged w it h  a t r a n s p o r t e r  to transport the  s u b s t a n c e  

for d i s p o s a l  or treatment by another party or e n t i t y ,  at a f a c i l i t y  or 

i n c i n e r a t i o n  v e s s e l  that c o n t a i n e d  th e  s u b s t a n c e  and that was owned or 

o p e r a t e d  by th e  party or e n t i t y ;  and

( 5 )  a p e r s o n  who t r a n s p o r t e d  or a c c e p t e d  th e  hazardous  

s u b s t a n c e  for  transport to the  f a c i l i t y ,  v e s s e l ,  or s i t e  from which  

t h e  r e l e a s e  occurred or was t h r e a t e n e d  to occu r,  i f  th e  p e r s o n  s e l e c t ­

e d  the  f a c i l i t y ,  v e s s e l ,  or s i t e .
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1  ( b )  I n  an a c t i o n  to r e c o v e r  d a m a g e s ,  a p e r s o n  o t h e r w i s e  l i a b l e

2  i s  r e l i e v e d  from s t r i c t  l i a b i l i t y  i f  th e  p e r s o n  p r o v e s  by c l e a r  and

3  c o n v i n c i n g  e v i d e n c e

4  ( 1 )  that th e  r e l e a s e  or t h r e a t e n e d  r e l e a s e  of  t h e  hazardous

5  s u b s t a n c e  to which th e  damages  r e l a t e  occurred s o l e l y  a s  a r e s u l t  o f

6 ( A )  a n  a c t  o f  w a r ;

7 ( B )  an i n t e n t i o n a l  or n e g l i g e n t  act of  a t h i r d  p a r t y ,

8  o t h e r  than a party or i t s  e m p l o y e e s  i n  p r i v i t y  of contract w i t h ,

9  or employed b y ,  the p e r s o n ,  and that th e  p e r s o n

1 0  ( i )  e x e r c i s e d  due  care  w i t h  r e s p e c t  to th e  h a z -

1 1  ardous s u b s t a n c e ;  and

1 2  ( i i )  took r e a s o n a b l e  p r e c a u t i o n s  a g a i n s t  t h e  act

1 3  of  the  t h ir d  p ar t y and a g a i n s t  th e  c o n s e q u e n c e s  o f  t h e  a c t ;

1 4  or

1 5  ( C )  an act of  G o d ;  and

1 6  ( 2 )  i n  r e l a t i o n  to ( 1 ) ( B )  or ( C )  o f  t h i s  s u b s e c t i o n ,  that

1 7  t h e  p e r s o n ,  w i t h i n  a r e a s o n a b l e  p e r i o d  o f  t i m e  a f t e r  the  act o c c u r r e d ,

1 8  ( A )  d i s c o v e r e d  the  r e l e a s e  or thr eatened  r e l e a s e  of

1 9  t h e  hazardous s u b s t a n c e ;  and

2 0  ( B )  b eg a n  o p e r a t i o n s  to c o n ta in  and c l e a n  u p  the

2 1  hazardous s u b s t a n c e .

2 2  ( c )  For p u r p o s e s  o f  ( b ) ( 1 ) ( B )  o f  t h i s  s e c t i o n ,  a t h ir d  p a r t y  or

2 3  an e m p l o y e e  of a t h ir d  p ar t y i s  i n  p r i v i t y  o f  contract w i t h  t h e  p e r s o n

2 4  who i s  o t h e r w i se  l i a b l e  i f  the  t h i r d  party or e m p lo y e e  and th e  p e r s o n

2 5  a r e  p a r t i e s  to a land c o n t r a c t ,  d e e d ,  or oth er in st ru me nt  t r a n s f e r r i n g

2 6  t i t l e  or p o s s e s s i o n ,  u n l e s s  the  r e a l  p r o p e r t y  on which t h e  f a c i l i t y  i n

2 7  q u e s t i o n  i s  l o cat ed  was a c q u i r e d  by th e  p e r s o n  a f t e r  th e  d i s p o s a l  or

2 8  p l a c e m e n t  of the  hazardous s u b s t a n c e  o n ,  i n ,  or at the  f a c i l i t y ,  and

2 9  th e  p e r s o n  by a p r e p o n d e r a n c e  of  th e  e v i d e n c e  e s t a b l i s h e s  that the

»
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1  p e r s o n  has s a t i s f i e d  the r e q u ir e m e n t s  of ( b ) ( 1 ) ( B )  of t h i s  s e c t i o n  and

2  e s t a b l i s h e s  one or more of the  following c i r c u m s t a n c e s :

3  ( 1 )  at the t i m e  the  p e r s o n  acquired the f a c i l i t y  the p e r s o n

4  d i d  not know and had no r ea so n  to know that a hazardous su b st a n c e  that

5  i s  th e  s u b j e c t  of  the r e l e a s e  or threatened r e l e a s e  was d i s p o s e d  of

6  on ,  i n ,  or at the f a c i l i t y ;

7 ( 2 )  the p e r s o n  i s  a government e n t i t y  that acquired the

8  f a c i l i t y  by e s c h e a t ,  or through another involuntary tr a n sf e r  or a c q u i -

9  s i t i o n ,  or through the e x e r c i s e  of eminent domain authority by p u r -

1 0  c h a s e  or condemnation;

1 1  ( 3 )  the p e r s o n  a cq u ir e d  the f a c i l i t y  by in h e r i t a n c e  or

1 2  b e q u e s t .

1 3  ( d )  To e s t a b l i s h  that a p e r s o n  had no reason to know that the

1 4  hazardous su bs tan ce  was d i s p o s e d  o f ,  on,  i n ,  or at the f a c i l i t y ,  as

1 5  p r o v i d e d  i n  ( c ) ( 1 )  of t h i s  s e c t i o n ,  the p e r s o n  must have undertaken ,

1 6  at the  t i m e  of a c q u i s i t i o n ,  a l l  a p p r o p r i a t e  i n q u i r i e s  into the p r e v i -

1 7  ous ownership and u s e s  of th e  property c o n s i s t e n t  with good commercial

1 8  or customary p r a c t i c e  i n  an e f f o r t  to m i n i m i z e  l i a b i l i t y .  For p u r -

1 9  p o s e s  of t h i s  s u b s e c t i o n  the  court s h a ll  take  into account any s p e -

2 0  c i a l i z e d  knowledge or e x p e r i e n c e  the p e r s o n  h a s ;  the r e l a t i o n s h i p  of

2 1  the  purchase  p r i c e  to the v a l u e  of the pro per ty i f  uncontaminated;

2 2  commonly known or re asonably a s c e r t a i n a b l e  information about the

2 3  p r o p e r t y ;  the o b v i o u s n e s s  o f  the p r e s e n c e  or l i k e l y  p r e s e n c e  of con-

2 4  tam in ati on  at the p r o p e r t y ;  and the a b i l i t y  to d e te ct  contamination by

2 5  a p p r o p r i a t e  i n s p e c t i o n .

2 6  ( e )  T h i s  s e c t i o n  d o e s  not d i m i n i s h  the  l i a b i l i t y  of a p e r s o n  who

2 7  p r e v i o u s l y  owned or o p er a t ed  a f a c i l i t y  and who would o t h e r w i se  b e

2 8  l i a b l e ;  however,  i f  the p e r s o n  ob tai ne d actual knowledge of  the  r e -

2 9  l e a s e  or threatened r e l e a s e  of a hazardous su bs tan ce  at the  f a c i l i t y

G
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1  and s u b s e q u e n t l y  tr an sfe rr ed  o w n e r sh ip  to another without d i s c l o s i n g

2  that know ledge ,  the p e r s o n  i s  l i a b l e  under ( a ) ( 2 )  of t h i s  s e c t i o n ,  and

3  a d e f e n s e  under ( b ) ( 1 ) ( B )  o f  t h i s  s e c t i o n  i s  not a v a i l a b l e  to the

4 p e r s o n .

5  ( f )  T h i s  s e c t i o n  d o e s  not a f f e c t  the l i a b i l i t y  of a p e r s o n  who,

6 by an act or o m i s s i o n ,  cau se d or c on tr ib u t e d  to the  r e l e a s e  or t h r e a t-

7 ened r e l e a s e  of  a hazardous s u b s t a n c e  that i s  the  s u b j e c t  of  the

8 a c t io n  r e l a t i n g  to the f a c i l i t y .

9  ( g )  An i n d e m n i f i c a t i o n ,  hold h a r m l e s s ,  or s i m i l a r  agreement or

1 0  conveyance i s  not e f f e c t i v e  to t r a n s f e r  l i a b i l i t y  under t h i s  s e c t i o n

1 1  from the owner or operator of a v e s s e l  or f a c i l i t y  or from a p e r s o n

1 2  who may b e  l i a b l e  for a r e l e a s e  or s u b s t a n t i a l  threat of  a r e l e a s e

1 3  under t h i s  s e c t i o n .  T h i s  s u b s e c t i o n  doe s  not bar an agreement to ( ~

1 4  i n s u r e ,  hold h a r m l e s s ,  or in d e m n i f y  a party to the agreement for

1 5  l i a b i l i t y  under t h i s  s e c t i o n .  T h i s  s u b s e c t i o n  d oe s  not bar a caus e  of

1 6  a c t io n  that an owner or operator or other p e r s o n  s u b j e c t  to l i a b i l i t y

1 7  under t h i s  s e c t i o n ,  or a guarantor,  has or would h a v e ,  by reason of

1 8  sub ro ga tio n or o th er wi se  a g a in s t  a p e r s o n .

1 9  *  S e c .  1 4 .  A S  4 6 . 0 3 . 8 2 6  i s  amended by adding a new paragraph to re a d :

20  ( 8 )  " f a c i l i t y "  i n c l u d e s  a

2 1  ( A )  b u i l d i n g ;  s t r u c t u r e ;  i n s t a l l a t i o n ;  e q u i p m e n t ;  p i p e

2 2  or p i p e l i n e ,  i n c l u d in g  a p i p e  in t o  a s e w e r  or p u b l i c l y  owned

2 3  treatment works ;  w e l l ;  p i t ;  p o n d ;  lagoon;  impoundment ;  d i t c h ;

2 4  l a n d f i l l ;  storage c o n t a i n e r ;  motor v e h i c l e ;  r o l l i n g  s t o c k ;  or

2 5  a i r c r a f t ;  or

2 6  ( B )  s i t e  or area at which a hazardous su b s t a n c e  has

2 7  b e e n  d e p o s i t e d ,  s t o r e d ,  d i s p o s e d  o f ,  p l a c e d ,  or o t h e r w i s e  l o c a t -

2 8  e d .

2 9  *  S e c .  1 5 .  A S  4 7 . 3 7 . 1 7 0 ( g )  i s  r e p e a l e d  and r e e n a c t e d  to r e a d :
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1  ( g )  A  p e r s o n  may not b r i n g  a c i v i l  a c t i o n  b a s e d  on the d e c i s i o n

2  o f  a p e a c e  o f f i c e r  or member o f  th e  e me rg en c y s e r v i c e  p a t r o l  to take

3  or not to take  an i n t o x i c a t e d  or i n c a p a c i t a t e d  p e r s o n  i n t o  p r o t e c t i v e

4  custody or to r e l e a s e  a p e r s o n  from p r o t e c t i v e  custody a s  p r o v i d e d  i n

5  t h i s  s e c t i o n ,  u n l e s s  the d e c i s i o n  i s  made m a l i c i o u s l y .

6  *  S e c .  1 6 .  A S  0 9 . 1 7 . 0 1 0 ( c )  and 0 9 . 1 7 . 0 4 0 ( c )  are r e p e a l e d .

7  *  S e c .  1 7 .  R E P O R T .  The  Depar tm ent  o f  L a w ,  w it h the  a s s i s t a n c e  o f  the

8  Department o f  Commerce and Econ omi c  D e v e l o p m e n t  and w it h  t h e  c o o pe r a ti o n  of

9 a l l  s t a t e  a g e n c i e s ,  s h a l l  report to th e  l e g i s l a t u r e  by the  3 0 t h  day o f  the

1 0  Se c o n d  S e s s i o n  of  the S i x t e e n t h  A l a s k a  S t a t e  L e g i s l a t u r e  on c l o s e d  i n s u r -

1 1  ance c l a i m s  and i n s u r a n c e  company f i n a n c e s .  T h e  re port mu st  c o n s i s t  o f

1 2  ( 1 )  a study o f  c l o s e d  i n s u r a n c e  c l a i m s  to i d e n t i f y

1 3  ( A )  th e  extent to w hi ch  t h e  l e g a l  s y s t e m  h a s  or h a s  not

1 4  b e e n  the  c au s e  o f  dramatic  l i a b i l i t y  in s u r a n c e  i n c r e a s e s  or d e c r e a s e s

1 5  and c o ve r ag e  r e d u c t i o n  i n  c r i s i s  l i n e s  i n  the s t a t e ;

1 6  ( B )  how v i c t i m s  a re  f a r i n g  under the  p r e s e n t  s y s t e m ;

1 7  (C) what the v a r i o u s  s p e c i f i c  tort reform p r o p o s a l s  have

1 8  a ct u al l y a c c o m p l i s h e d ;  and

1 9  ( D )  i f  the  p a s s a g e  o f  t h i s  A ct  has r e s u l t e d  i n  a m e a s u r a b l e

2 0  d e c r e a s e  i n  in s u r a n c e  r a t e s  i n  t h e  s t a t e ;

2 1  ( 2 )  a study of in s u r a n c e  company f i n a n c e s  to d e t e r m i n e  the

2 2  e x t en t  to which

2 3  ( A )  dramatic  l i a b i l i t y  i n s u r a n c e  r ate  i n c r e a s e s  and c ove r-

2 4  age  l i m i t a t i o n s  i n  the s t a t e  a r e ,  or ar e  n o t ,  c o s t - j u s t i f i e d  i n  r e -

2 5  l a t i o n  to awards ,  s e t t l e m e n t s ,  and r e l e v a n t  court d e c i s i o n s  i n  the

2 6  s t a t e  i n v o l v i n g  p e r s o n a l  i n j u r y ,  d e a t h ,  or p r o p e r t y  damage b a s e d  on

2 7  f a u l t ;  and

2 8  ( B )  l e g i s l a t i v e  or r eg ul at ory  a c t i o n s  a f f e c t i n g  t h e  tort

2 9  s y s t e m  i n  the  s t a t e  are n e c e s s a r y  to r e s o l v e  th e  s t a t e ' s  l i a b i l i t y
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i n s u r a n c e  r a te  i n c r e a s e s .

*  S e c .  1 8 .  A P P L I C A B I L I T Y .  T h i s  A c t  a p p l i e s  to a ll  c a u s e s  of  action  

accruing on or a f t e r  th e  e f f e c t i v e  d a t e  of t h i s  A c t .

*  S e c .  1 9 .  S E V E R A B I L I T Y .  I f  any p r o v i s i o n  o f  t h i s  A c t ,  or the  a p p l i c a ­

t i o n  t h e r e o f  to any p e r s o n  or c ir c u m st a n c e  i s  h e l d  i n v a l i d ,  the  remainder  

of t h i s  Ac t  and t h e  a p p l i c a t i o n  to o th er  p e r s o n s  or c ir c u m s t a n c e s  i s  not 

a f f e c t e d  t h e r e b y .

*  S e c .  2 0 .  T h i s  Act  t a k e s  e f f e c t  i m m e d i a t e l y  under A S  0 1 . 1 0 . 0 7 0 ( c ) . "
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