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I N  T H E  H O U S E  B Y  T H E  R U L E S  C O M M I T T E E

S E N A T E  C S  FO R  C S  F O R  H O U S E  B I L L  N O .  8 5  ( R u l e s )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  -  S E C O N D  S E S S I O N  

A  B I L L

F o r  an Ac t e n t i t l e d :  " A n  Act r e l a t i n g  to c i v i l  l i a b i l i t y ;  and p r o v i d i n g

fo r an e f f e c t i v e  d a t e . ”

B E  I T  E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1 .  A S  0 9 . 1 7 . 0 1 0 ( b )  i s  amended to r e a d :

( b )  T h e  amount of noneconomic da mag es  awarded by a court or Ju r y  

under ( a )  o f  t h i s  s e c t i o n  may not e x c e e d  $ 2 5 0 , 0 0 0  [ $ 5 0 0 , 0 0 0 ]  fo r  ea ch  

c l a i m  b a s e d  on a s e p a r a t e  i n c i d e n t  or i n j u r y .

*  S e c .  2 .  A S  0 9 . 1 7 . 0 2 0  i s  amended to r e a d :

S e c .  0 9 . 1 7 . 0 2 0 .  P U N I T I V E  D A M A G E S .  P u n i t i v e  damages may not b e  

awarded i n  an a c t i o n ,  whether i n  t o r t ,  c o n t r a c t ,  or o t h e r w i s e ,  u n l e s s  

s u p p o r t e d  by c l e a r  and c o n v i n c i n g  e v i d e n c e  of  fr au d ,  m a l i c e .  g r o s s  

n e g l i g e n c e ,  or r e c k l e s s  d i s r e g a r d  by t h e  d e f e n d a n t .

*  S e c .  3 .  A S  0 9 . 1 7 . 0 3 0  i s  amended to r e a d :

S e c .  0 9 . 1 7 . Q 3 0 .  DAMAGES R E S U L T I N G  FROM C O M M I S S I O N  O F  A  C R I M E .  A  

p e r s o n  who s u f f e r s  p e r s o n a l  i n j u r y  or d e a t h  may not r e c o v e r  damages  

fo r  the  p e r s o n a l  i n j u r y  or d e a t h  i f  th e  i n j u r i e s  or d e at h occurred  

w h i l e  the  p e r s o n  was engaged i n  th e  c o m m i s s i o n  o f  a c r i m e  [ F E L O N Y ] , 

t h e  p e r s o n  has  b e e n  c o n v i c t e d  o f  th e  c r i m e  [ F E L O N Y ] ,  i n c l u d i n g  con­

v i c t i o n  b a s e d  on a g u i l t y  p l e a  or p l e a  o f  nolo c o n t e n d e r e ,  and the  

c r i m e  [ F E L O N Y ]  s u b s t a n t i a l l y  c o n t r i b u t e d  to the  i n j u r y  or d e a t h .  T h i s  

s u b s e c t i o n  [ S E C T I O N ]  d oe s  not a f f e c t  a r ig h t  o f  a c t i o n  under 4 2  U . S . C .  

1 9 8 3 .

*  S e c .  4 .  A S  0 9 . 1 7 . 0 3 0  i s  amended by ad d in g  new s u b s e c t i o n s  to r e a d :

( b )  T h i s  s e c t i o n  d o e s  not a p p l y  to a p e r s o n  who s u f f e r s  p e r s o n a l

HB0085C -1- SCS CSHB 85(Rls)



^ ; v .

? *%

1  . i n j u r y  or death i f  the  p e r s o n  l i a b l e  for t h e  damages

2  ( 1 )  was engaged i n  the  c o a m i s s i o n  o f  a c r i m e  at the  t i n e

3  th e  p e r s o n a l  i n j u r y  or death o c c u r r e d ;  and

4  ( 2 )  has  b e e n  c o n v i c t e d  o f  the  c r i m e ,  i n c l u d i n g  c o n v i c t io n

5  b a s e d  on a g u i l t y  p l e a  or p l e a  o f  nolo c o n t e n d e r e .
l4

6  ( c )  I n  t h i s  s e c t i o n  " c r i m e "  h a s  th e  me an in g g i v e n  i n  A S  1 1 . 8 1 . -

7  9 0 0 ( b ) .

8  *  S e c .  5 .  A S  0 9 . 1 7 . 0 4 0 ( d )  i s  amended to r e a d :

9  ( d )  I n  an a c t io n  to r e c o v e r  d a u g e s ,  the  court s h a l l ,  at the

1 0  r e q u e s t  o f  a [AN I N J U R E D ]  p a r t y ,  e n t e r  Judgment orde ring  that amounts

1 1  awarded a Judgment c r e d i t o r  for f u t u r e  damages b e  p a i d  to the maximum

1 2  e x t e n t  f e a s i b l e  by p e r i o d i c  pa y me nt s  rather than by a lum p-sum p a y -

1 3  m e n t .

1 4  *  S e c .  6 .  A S  0 9 . 1 7 . 0 4 0 ( f )  i s  amended to r e a d :

1 5  ( f )  A  Judgment o rde rin g payment o f  fu tu re  damages by p e r i o d i c

1 6  payment s h a l l  s p e c i f y  the  r e c i p i e n t ,  th e  do ll ar  amount of  the p a y -

1 7  m e n t s ,  in c l u d in R  any i n c r e a s e s  i n  fu tu re  pay ments  for a n t i c i p a t e d

1 8  i n f l a t i o n ,  the  i n t e r v a l  b et w ee n  p a y m e n t s ,  and the  number of  payments

1 9  or th e  p e r i o d  o f  t i m e  over which p a y m e n t s  s h a l l  b e  ma de .  Payments  may

2 0  b e  m o d i f i e d  only i n  the  ev en t o f  t h e  de ath  o f  the  judgment c r e d i t o r ,

2 1  i n  which c a s e  payments  may not b e  red uce d or t e r m i n a t e d ,  but s h a l l  b e

2 2  p a i d  to p e r s o n s  to whom the  judgment c r e d i t o r  owed a duty of s u p p o r t ,

2 3  a s  p r o v i d e d  by law,  i m m e d i a t e l y  b e f o r e  d e a t h .  I n  the e v e n t  the j u d g -

2 4  ment c r e d i t o r  owed no duty of s u p p o r t  to d e p e n d e n t s  at the  t i m e  o f  the

2 5  judgment c r e d i t o r ' s  d e a t h ,  the money r e m a i n i n g  s h a l l  b e  d i s t r i b u t e d  i n

2 6  accordance w it h a w i l l  of  the  d e c e a s e d  judgment c r e d it o r  a c c e p t e d  in to

2 7  p r o b a t e  or under the  i n t e s t a t e  laws o f  the  s t a t e  i f  the  d e c e a s e d  had

2 8  no w i l l .

2 9  *  S e c .  7 .  A S  0 9 . 1 7 . 0 5 0 ( a )  i s  amended to r e a d :

c
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( a )  U n l e s s  the  act or o m i s s i o n  c o n s t i t u t e d  gr os s  n e g l i g e n c e ,  a  

p e r s o n  stay not r eco ver  tort damages for p e r s o n a l  i n j u r y ,  d ea th ,  or 

d a m a g e  to property for an act or o m i s s i o n  to act i n  the course  and 

s c o p e  o f  o f f i c i a l  d u t i e s ,  from [ ON E  O F ]  the  fol low in g :

( 1 )  a member of the board o f  d i r e c t o r s  or an o f f i c e r  o f  a

n o n p r o f i t  corporation ;

( 2 )  a member of  the board of  d i r e c t o r s  of a p u b l i c  or 

n o n p r o f it  h o s p i t a l ,  or a member of  a c i t i z e n ' s  advisory board of any 

h o s p i t a l ;

( 3 )  a member of a school board o f  a school d i s t r i c t ;

( 4 )  a member of the governing b o d y ,  a c o m m i s s i o n ,  or a

c i t i z e n ' s  advisory committee  of a m u n i c i p a l i t y  of the s t a t e ^

( 5 )  a member of the board of d i r e c t o r s  or an o f f i c e r  of  an

e l e c t r i c  or te l e ph o ne  c o o pe r a t i v e  organized under A S  1 0 . 2 5 .

*  S e c .  8 .  A S  0 9 . 1 7 . 0 7 0  i s  r e p e a l e d  and r e e na ct e d  to read:

S e c .  0 9 . 1 7 . 0 7 0 .  CO LL ATE RA L  B E N E F I T S .  ( a )  E x c e p t  when the  

c o l l a t e r a l  source by law or contract must s e e k  subrogation and e x c e p t  

death b e n e f i t s  p a i d  under l i f e  i n s u r a n c e ,  a p e r s o n  may only r ec ov er  

damages that e x c ee d  amounts r e c e i v e d  by that p e r s o n  as compe ns ati on  

for the  i n j u r i e s  from coll ate ra l  s o u r c e s ,  whether p r i v a t e ,  group ,  or 

governmental ,  and whether contributory or noncontributory.  E v i d e n c e  

of c o ll a te r al  s o u r c e s ,  other than a source  that must by law or con­

tract s e e k  subrogation and the death b e n e f i t  p a i d  under l i f e  i n s u r ­

a n c e ,  sh a ll  b e  c o n s i d e r e d  by the t r i e r  of  fact i n  d e t e r m in in g  the  

amount of an award, and shall  b e  c o n s i d e r e d  by the court i n  d e t e r m i n ­

in g  i f  an award i s  e x c e s s i v e .  Th e  t r i e r  o f  fact sh a ll  b e  informed of  

the tax i m p l i c a t i o n s  of an award of da ma ge s .  The  court may take  in t o

account the val ue  of the p e r s o n ' s  r i g h t s  to coverage exhausted or

d e p l e t e d  by payment of t h e s e  c o ll a te ra l  b e n e f i t s  by adding back a
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1  r e a s o n a b l e  e s t i m a t e  o f  t h e i r  p r o b a b l e  v a l u e ,  or by earmarking and

2  ho ldi ng  for p o s s i b l e  p e r i o d i c  payment under A S  0 9 . 1 7 . 0 4 0  that amount

3  of th e  award that would o t h e r w i se  have  b e e n  d e d u c t e d ,  to s e e  i f  the

4  im pa ir m e n t of th e  p e r s o n ' s  r i g h t s  act ua lly  t a k e s  p l a c e  i n  th e  f u t u r e .

5  ( b )  T h i s  s e c t i o n  do es  not a p p l y  to a m e d i c a l  m a l p r a c t i c e  a ct io n

6  f i l e d  under A S  0 9 . 5 5 .

7 *  S e c .  9 .  A S  0 9 . 1 7 . 0 8 0 ( d )  i s  r e p e a l e d  and r e e n a c t e d  to r e a d :

8  ( d )  I n  an a c t i o n  i n v o l v i n g  hazardous w a s t e ,  e n v ir o n m e n ta l  p o l -

9  l u t i o n ,  or v i o l a t i o n  of  s t a t e  or f e d e r a l  a n t i t r u s t  s t a t u t e s ,  the  court

1 0  s h a l l  en t e r  judgment a g a in s t  ea ch  party l i a b l e  on th e  b a s i s  o f  j o i n t

1 1  and s e v e r a l  l i a b i l i t y .  I n  a l l  other a c t i o n s  th e  court s h a l l  e n t e r

1 2  judgment a g a in s t  e a c h  party l i a b l e  on the  b a s i s  o f  s e v e r a l  l i a b i l i t y

1 3  i n  accordance w i t h  that p a r t y ' s  p e r c e n t a g e  of f a u l t .

1 4  *  S e c .  1 0 .  A S  0 9 . 1 7  i s  amended by adding a new s e c t i o n  to r e a d :

1 5  S e c .  0 9 . 1 7 . 1 0 0 .  C I V I L  L I A B I L I T Y  O F  Z O O S .  ( a )  A  p e r s o n  may not

1 6  r e co v er  damages fo r  i n ju r y  to p e r s o n  or p r o p e r t y  from a zoo or a zoo

1 7  o p e r a t o r ,  i f  the  damages occurred as  a r e s u l t  o f  an in h e r e n t  r i s k  of

1 8  attendance at a z o o ,  n o t i c e  of  the  in h e r e n t  r i s k  was p o s t e d  as  r e -

1 9  q u i r e d  under ( b )  o f  t h i s  s e c t i o n ,  and the  zoo o p era to r e x e r c i s e d

2 0  r e a s o n a b l e  care  to p r e v e n t  the  i n j u r y .

2 1  ( b )  A  zoo operat or  s h a l l  p o s t  s i g n s  at p r o m in e n t  p l a c e s  w i t h i n  a

2 2  zoo and at each zoo e n t r a n c e .  Each s i g n  s h a l l  i n c l u d e  a st ate men t

2 3  warning that the  zoo i s  not l i a b l e  for  i n j u r i e s  to p e r s o n  or pr o per ty

2 4  occurring a s  a r e s u l t  of dangers  or c o n d i t i o n s  in h e r e n t  i n  att en d in g

2 5  the  zoo.

2 6  ( c )  I n  t h i s  s e c t i o n

2 7  ( 1 )  " i n h e r e n t  r i s k  of  a t t e n d a n c e "  m e a n s  th e  dangers  or

2 8  c o n d i t i o n s  that a re  an i n t e g r a l  par t o f  a zoo and t h e  p h y s i c a l  p ro x -

2 9  i m i t y  of  w i l d  a n i m a l s ;
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1  ( 2 )  " z o o "  means a p l a c e  where  w i l d  a n i m a l s  a r e  k e p t  for

2  e x h i b i t i o n  to t h e  p u b l i c  that i s

3  ( A )  owned by t h e  s t a t e  or a m u n i c i p a l i t y ;  or

4  ( B )  owned and o p e r a t e d  by a n o n p r o f it  o r g a n i z a t i o n .

5  *  S e c .  1 1 .  A S  0 9 . 1 7 . 9 0 0  i s  amended to r e a d :

6  S e c .  0 9 . 1 7 . 9 0 0 .  D E F I N I T I O N S  [ D E F I N I T I O N ] ,  I n  t h i s  cha pte r

7 ( 1 )  " e c o n o m i c  l o s s e s ” m e a n s  o b j e c t i v e l y  v e r i f i a b l e  m o n e t a r y

8  l o s s e s  a n d  l o s s e s  c o n s i s t i n g  o f  t h e  v a l u e  o f  c o n t r i b u t i o n s  f r o m  n o n -

9  w a g e  e a r n i n g  r o l e s  o f  p e r s o n s ,  i n c l u d i n g  h o m e m a k e r s ,  r e t i r e d  p e r s o n s .

1 0  a n d  p e r s o n s  l i v i n g  a  s u b s i s t e n c e  l i f e s t y l e ;

1 1  ( 2 )  " f a u l t "  i n c l u d e s  a c t s  or o m i s s i o n s  that are  i n  any

1 2  m e a s u r e  n e g l i g e n t  or r e c k l e s s  toward th e  p e r s o n  or p r o p e r t y  of  the

1 3  actor or o t h e r s ,  or that s u b j e c t  a p e r s o n  to s t r i c t  tort l i a b i l i t y ^

1 4  the [ .  T H E ]  t e r m  also  i n c l u d e s  b r e a c h  o f  warranty,  u n r e a so n a b l e

1 5  a s s u m p t i o n  o f  r i s k  not c o n s t i t u t i n g  an e n f o r c e a b l e  e x p r e s s  c o n s e n t ,

1 6  m i s u s e  o f  a product for w h i c h  the  d efe nd a nt  o t h e r w i s e  would b e  l i a b l e ,

1 7  and u n r e a s o n a b l e  f a i l u r e  to a v o i d  an i n j u r y  or to m i t i g a t e  damag es j .

1 8  l e g a l  [ .  L E G A L ]  r e q u i r e m e n t s  o f  c a u s a l  r e l a t i o n  a p p l y  both to fa u l t

1 9  as  t h e  b a s i s  f o r  l i a b i l i t y  and to co ntr ib ut or y faul ty

2 0  ( 3 )  " n o n e c o n o m i c  l o s s e s "  m e a n s  n o n m o n e t a r y  d a m a g e s  a n d

2 1  i n c l u d e s  p a i n ,  s u f f e r i n g .  i n c o n v e n i e n c e ,  m e n t a l  a n g u i s h ,  e m o t i o n a l

2 2  d i s t r e s s ,  a n d  a l l  o t h e r  n o n p e c u n i a r y  d a m a g e s .

2 3  *  S e c .  1 2 .  A S  0 9 . 6 0 . 0 1 0  i s  amended to r e a d :

2 4  S e c .  0 9 . 6 0 . 0 1 0 .  C O S T S  ALLOW ED  P R E V A I L I N G  P A R T Y .  The  s u p r e m e

2 5  court s h a l l  d e t e r m i n e  by r u l e  or order th e  c o s t s ,  i f  a n y ,  that may b e

2 6  a ll o w e d  a p r e v a i l i n g  par ty  i n  a c i v i l  a c t i o n .  U n l e s s  s p e c i f i c a l l y

2 7  a u t h o r i z e d  by s t a t u t e  or by agreem ent  b e t w e e n  the  p a r t i e s ,  attorney

2 8  f e e s  stay not b e  awarded to a p art y i n  a c i v i l  a c t i o n  for p e r s o n a l

2 9  i n j u r y ,  de ath x or p r o p e r t y  damage r e l a t e d  to or a r i s i n g  out o f  f a u l t ,
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• S  d e f i n e d  i n  A S  0 9 . 1 7 . 9 0 0  [ ,  U N L E S S  TH E  C I V I L  A C T I O N  I S  C O N T E S T E D  

WITHOUT T R I A L ,  OR F U L L Y  C O N T E S T E D  A S  D E T E R M IN E D  BY TH E  C O U R T ] .

*  S e c .  1 3 .  A S  0 9 . 6 5 . 0 9 0  i s  amended by adding new s u b s e c t i o n s  to r e a d :

( c )  A  member of  an org ani zat io n that e x i s t s  for the  p u r p o s e  of  

p r o v i d i n g  emergency s e r v i c e s  i s  not l i a b l e  for c i v i l  damages for  

i n j u r y  to a p e r s o n  that r e s u l t s  from an act or o a i s s i o n  i n  p r o v i d i n g  

f i r s t  a i d ,  s e a r c h ,  r e s c u e ,  or other emergency s e r v i c e s  to the p e r s o n ,  

r e g a r d l e s s  o f  whether the  member i s  under a p r e e x i s t i n g  duty to render  

a s s i s t a n c e ,  i f  the  member p r o v id e d  the s e r v i c e  w h i l e  a c t in g  a s  a 

v o l u n t e e r  member of  the  o r g a n i z a t i o n ;  i n  t h i s  p ar ag ra ph,  " v o l u n t e e r "  

means a p e r s o n  who i s  p a i d  not more than $ 1 0  a day and a total  of  not 

more than $ 5 0 0  a y e a r ,  not i n c l u d in g  s k i  l i f t  t i c k e t s  and r e i m b u r s e ­

ment for  e x p e n s e s  actually in c u r r e d ,  for p r o v i d i n g  emergency s e r v i c e s .

( d )  Th e  immunity p r o v id e d  under ( c )  of  t h i s  s e c t i o n  d o e s  not 

a p p l y  to c i v i l  damages that r e s u l t  from p r o v i d i n g  or a t t e m p t in g  to 

p r o v i d e  any of the  fol lowing advanced l i f e  su p po r t t e c h n i q u e s  u n l e s s  

the  p e r s o n  who p r o v i d e d  them was authorized by law to p r o v i d e  them:

( 1 )  e l e c t r i c  cardiac d e f i b r i l l a t i o n ;

( 2 )  a d m i n i s t r a t i o n  of antiarrhythmic a g e n t s ;

( 3 )  in tr av eno us  th e r a py ;

( 4 )  intramuscular th e r a py ;  or

( 5 )  u s e  o f  endotracheal  i n t u b a t i o n  d e v i c e s .

*  S e c .  1 4 .  A S  0 9 . 6 5  i s  amended by adding a new s e c t i o n  to read :
i

S e c .  0 9 . 6 5 . 0 9 6 .  C I V I L  L I A B I L I T Y  OF  H O S P I T A L S  FO R  N O N E M P L O Y E E S ,

( a )  A  h o s p i t a l  that i s  r e q u ir e d  to p r o v i d e  s e r v i c e s  by A S  1 8 . 2 0  or 

r e g u l a t i o n s  i m p l e m e n t i n g  that c h a p t e r ,  or that i s  s u b j e c t  to regu ­

l a t i o n  w i t h  r e s p e c t  to the p r o v i s i o n  of  s e r v i c e s ,  i s  n o t ,  s o l e l y  for  

that r e a s o n ,  l i a b l e  for c i v i l  damages as  a r e s u l t  of  an act or o m i s ­

s i o n  i n  a d m i n i s t e r i n g  th o se  s e r v i c e s  by a h e a l t h  care  p r o v i d e r  who i s
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not an em p lo y e e  of the  h o s p i t a l .

( b )  C omp lian ce  w it h the standards o f  a p u b l i c  or p r i v a t e  l i c e n s ­

i n g  or a c c r e d i t a t i o n  agency w it h  r e s p e c t  to p r o v i s i o n  of  s e r v i c e s  or 

ado pt ion  of  bylaws or r e g u l a t io n s  by the  h o s p i t a l  governing p r o v i s i o n  

of s e r v i c e s ,  may not b e  construed as an a s s u m p t i o n  of  c i v i l  l i a b i l i t y  

by the  h o s p i t a l  for the  acts  or o m i s s i o n s  of a p h y s i c i a n  or other  

hea lt h care p r o v i d e r  who i s  not an e m p l o y e e  of the  h o s p i t a l .

( c )  T h i s  s e c t i o n  d o e s  not p re c lu d e  l i a b i l i t y  for c i v i l  damages  

that are  the  pro ximate  r e s u l t  of the h o s p i t a l ' s  own n e g l i g e n c e  or 

in t e n t i o n a l  mi sc o nd uc t .

( d )  I n  t h i s  s e c t i o n ,  " h e a l t h  care  p r o v i d e r "  has the meaning  

g i v e n  i n  A S  1 8 . 2 3 . 0 7 0 ,  e x c e p t  that i t  d o e s  not in c l u d e  a h o s p i t a l  or 

an e m p l o y e e  of the h o s p i t a l .

*  S e c .  1 5 .  A S  2 1 . 0 6 . 1 1 0  i s  amended to r e a d :

S e c .  2 1 . 0 6 . 1 1 0 .  D I R E C T O R ' S  ANNUAL R E P O R T .  A s  early i n  each  

calendar year as  i s  reasonably p o s s i b l e  the  d ir e c t o r  sh a ll  p r e p a r e  and 

d e l i v e r  an annual report to the l e g i s l a t u r e  and the  c o m m i s s i o n e r ,  

sh owing ,  with r e s p e c t  to the p r e c e d i n g  calendar y e a r ,

( 1 )  a l i s t  o f  the authorized i n s u r e r s  tran sac tin g in su r a n c e  

i n  A l a s k a ,  with such summary of  t h e i r  f i n a n c i a l  statement as  the  

d i r e c t o r  c o n s i d e r s  a p p r o p r i a t e ;

( 2 )  the name of each i n s u r e r  whose b u s i n e s s  was c l o s e d  

during the  y e a r ,  the  ca u se  o f  the  c l o s i n g ,  and the  amount of  a s c e r ­

t a i n a b l e  a s s e t s  and l i a b i l i t i e s  of ea ch  c l o s e d  b u s i n e s s ;

( 3 )  the name of each in s u r e r  ag a in st  which de l inquency or 

s i m i l a r  p r o c e e d i n g s  were i n s t i t u t e d ,  and a c o n c i s e  statement of the  

f a c t s  w it h  r e s p e c t  to each p r o c e e d i n g  and i t s  p r e s e n t  s t a t u s ;

( 4 )  a state ment  i n  regard to ex a mi na t io n of  rating or g ani ­

z a t i o n s ,  advisory o r g a n i z a t i o n s ,  j o i n t  u n d e r w r it e r s ,  and j o i n t

HB0085C -7- SCS CSHB 85(Rls)



1  r e i n s u r e r s  as  re q ui r e d  by A S  2 1 . 3 9 . 1 2 0 ;

2  ( 5 )  the r e c e i p t s  and e x p e n s e s  of  t h e  d i v i s i o n  for the  y e a r ;

3  ( 6 )  recommendations of  th e  d i r e c t o r  as to amendments or

4  s u p p l e m e n t a t i o n  of  laws a f f e c t i n g  i n s u r a n c e ,  or the o f f i c e  of  d i r e c -

5  t o r ;

6  ( 7 )  other p e r t i n e n t  in f o r m a t io n  and m a t t e r s  t h e  d i r e c t o r

7  c o n s i d e r s  p r o p e r ^

8  (8 )  a n  a n a l y s i s  o f  m e d i c a l  m a l p r a c t i c e  i n s u r a n c e  r a t e

9  changes  occurring as a r e s u l t  o f  court d e c i s i o n s  i n  th e  s t a t e  i n v o l v -

1 0  i n g  p e r s o n a l  i n j u r y  o r  d e a t h .

1 1  *  S e c .  1 6 .  A S  4 6 . 0 3 . 8 2 2  i s  r e p e a l e d  and r e e n a c t e d  to r e a d :

1 2  S e c .  4 6 . 0 3 . 8 2 2 .  S T R I C T  L I A B I L I T Y  F O R  T H E  R E L E A S E  O F  HAZARDOUS

1 3  S U B S T A N C E S .  ( a )  The f o l l o w i n g  p e r s o n s  are  s t r i c t l y  l i a b l e ,  j o i n t l y  f

1 4  and s e v e r a l l y ,  for damages to p e r s o n s  or p r o p e r t y ,  p u b l i c  or p r i v a t e ,

1 5  i n c l u d i n g  damage to the natural r e s o u r c e s  o f  the  s t a t e  and the  c o s t s

1 6  o f  r e s p o n s e ,  co ntainment ,  r e m o v a l ,  or r e m e d i a l  a c t io n  in c u r r e d  by th e

1 7  s t a t e  or a m u n i c i p a l i t y ,  r e s u l t i n g  from a r e l e a s e  o f  a hazardous

1 8  s u b s t a n c e  o r ,  w it h r e s p e c t  to r e s p o n s e  c o s t s ,  the  s u b s t a n t i a l  threat

1 9  o f  a r e l e a s e  of a hazardous s u b s t a n c e :

2 0  ( 1 )  the  owner and the  p e r s o n  h a v i n g  control o v e r  the haza r-

2 1  dous  su b st a n c e  at the t i m e  o f  the r e l e a s e  or th r e a te n e d  r e l e a s e ;

2 2  ( 2 )  the  owner and the  operat or  o f  the  f a c i l i t y  or v e s s e l

2 3  from which the  r e l e a s e  oc curred or was t h r e a t e n e d  to o c c u r ;  i n  th e

2 4  c a s e  of an abandoned f a c i l i t y  or v e s s e l ,  th e  owner,  th e  o p e r a t o r ,  and

2 5  any other p e r s o n  who c o n t r o l l e d  a c t i v i t i e s  at the f a c i l i t y  or on th e

2 6  v e s s e l  i m m e d ia t e l y  b e f o r e  the  abandonment;

2 7  ( 3 )  a p e r s o n  who owned or o p e r a t e d  the  f a c i l i t y  or v e s s e l

2 8  from which the  r e l e a s e  occurred or was t h r e a t e n e d  to occur at the  t i m e

2 9  t h e  hazardous su b s t a n c e  was r e c e i v e d  by t h e  f a c i l i t y  or v e s s e l ;  L
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( 4 )  a p e r s o n  who owned t h e  hazardous s u b s t a n c e  and who 

arranged for d i s p o s a l  or treat men t o f  the  s u b s t a n c e  by another party  

or e n t i t y ,  or arranged w i t h  a t r a n s p o r t e r  to transport the  s u b s t a n c e  

f o r  d i s p o s a l  or treat men t by another party or e n t i t y ,  at a f a c i l i t y  or 

i n c i n e r a t i o n  v e s s e l  that c o n t a i n e d  th e  s u b s t a n c e  and that was owned or 

o p e r a t e d  by th e  p ar t y  or e n t i t y ;  and

( 5 )  a p e r s o n  who t r a n s p o r t e d  or a c c e p t e d  th e  hazardous  

s u b s t a n c e  for  tr a n sp or t to the  f a c i l i t y ,  v e s s e l ,  or s i t e  from which  

t h e  r e l e a s e  occurred or was t h r e a t e n e d  to oc cu r,  i f  t h e  p e r s o n  s e l e c t ­

e d  the  f a c i l i t y ,  v e s s e l ,  or s i t e .

( b )  I n  an a c t i o n  to r e c o v e r  d a m a g e s ,  a p e r s o n  o t h e r w i s e  l i a b l e  

i s  r e l i e v e d  from s t r i c t  l i a b i l i t y  i f  the  p e r s o n  p r o v e s  by c l e a r  and 

c o n v i n c in g  e v i d e n c e

( 1 )  that t h e  r e l e a s e  or th r e a t e n e d  r e l e a s e  o f  the  hazardous  

s u b s t a n c e  to which t h e  damages r e l a t e  occurred s o l e l y  a s  a r e s u l t  of

( A )  an act of war;

( B )  an i n t e n t i o n a l  or n e g l i g e n t  act o f  a t h i r d  p a r t y ,  

other than a p ar t y or i t s  e m p l o y e e s  i n  p r i v i t y  o f  contract w i t h ,  

or e m p lo y e d  b y ,  the  p e r s o n ,  and that the  p e r s o n

( i )  e x e r c i s e d  due care  w it h r e s p e c t  to th e  haz­

ardous s u b s t a n c e ;  and

( i i )  took r e a s o n a b l e  p r e c a u t i o n s  a g a i n s t  the  act  

o f  the  t h i r d  party and a g a i n s t  th e  c o n s e q u e n c e s  o f  th e  a c t ; 

or

( C )  an act of  G o d ;  and

( 2 )  i n  r e l a t i o n  to ( 1 ) ( B )  or ( C )  of t h i s  s u b s e c t i o n ,  that  

the p e r s o n ,  w i t h i n  a r e a s o n a b l e  p e r i o d  o f  t i m e  a f t e r  t h e  act oc cu r red ,

( A )  d i s c o v e r e d  t h e  r e l e a s e  or t h r e a t e n e d  r e l e a s e  o f  

the hazardous s u b s t a n c e ;  and
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1  ( B )  began o p e r a t i o n s  to co nt a in  and c l e a n  up  the

2  h a z a r d o u s  s u b s t a n c e .

3  ( c )  F o r  p u r p o s e s  of  ( b ) ( 1 ) ( B )  of t h i s  s e c t i o n ,  a th ird party or

4  an eaiployee  of a  th ird  party i s  i n  p r i v i t y  of contract w it h the  p e r s o n

5  who i s  o t h e r w i s e  l i a b l e  i f  the  t h ir d  party or e m p l o y e e  and the  p e r s o n

6  are p a r t i e s  to a land contr ac t ,  d e e d ,  or other in strum ent t r a n s f e r r i n g

7  t i t l e  or p o s s e s s i o n ,  u n l e s s  the  r e a l  pro per ty on which the f a c i l i t y  i n

8  q u e s t i o n  i s  located was a cq u ir e d  by the p e r s o n  a f t e r  the d i s p o s a l  or

9 p la c em en t  of  the hazardous s u b s t a n c e  on,  i n ,  or at the f a c i l i t y ,  and

1 0  the  p e r s o n  by a prep ond erance  of  the  e v i d e n c e  e s t a b l i s h e s  that the

1 1  p e r s o n  has  s a t i s f i e d  the r e q u ir e m e n t s  of ( b ) ( 1 ) ( B )  of  t h i s  s e c t i o n  and

1 2  e s t a b l i s h e s  one or more of the  following c i r c u m s t a n c e s :

1 3  ( 1 )  at the  t i m e  the  p e r s o n  a cq ui re d t h e  f a c i l i t y  the  p e r s o n

1 4  d i d  not know and had no rea son  to know that a hazardous s u b s t a n c e  that

1 5  i s  the  s u b j e c t  of the r e l e a s e  or threatened r e l e a s e  was d i s p o s e d  of

1 6  on ,  i n ,  or at the f a c i l i t y ;

1 7  ( 2 )  the p e r s o n  i s  a government e n t i t y  that a cq u ir e d  the

1 8  f a c i l i t y  by e s c h e a t ,  or through another involuntary tr a n s f e r  or a c q u i -

1 9  s i t i o n ,  or through the e x e r c i s e  of  eminent domain authority by p u r -

2 0  c h a se  or condemnation;

2 1  ( 3 )  the p e r s o n  a c q u ir e d  the f a c i l i t y  by i n h e r i t a n c e  or

2 2  b e q u e s t .

2 3  ( d )  To e s t a b l i s h  that a p e r s o n  had no r e a s o n  to know that the

2 4  hazardous s u b st a n c e  was d i s p o s e d  o f ,  on ,  i n ,  or at the f a c i l i t y ,  as

2 5  p r o v i d e d  i n  ( c ) ( 1 )  of t h i s  s e c t i o n ,  the p e r s o n  must have  undertaken ,

2 6  at the t i m e  of  a c q u i s i t i o n ,  a l l  a p p r o p r i a t e  i n q u i r i e s  in to  the p r e v i -

2 7  ous owne rsh ip  and u s e s  of the  pr o per ty  c o n s i s t e n t  with good commercial

2 8  or customary p r a c t i c e  i n  an e f f o r t  to m i n i m i z e  l i a b i l i t y .  For  p u r -

2 9  p o s e s  of  t h i s  s u b s e c t i o n  the  court s h a l l  take  into account any
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s p e c i a l i z e d  knowledge or e x p e r i e n c e  the p e r s o n  h a s ;  the r e l a t i o n s h i p  

of the purc has e  p r i c e  to the  v a l u e  of the pro per ty i f  uncontaminated ;  

commonly known or re asonably a s c e r t a i n a b l e  info rma tio n about the  

p r o p e r t y ;  the o b v i o u s n e s s  o f  the  p r e s e n c e  or l i k e l y  p r e s e n c e  of  con­

ta m in at io n at the p r o p e r t y ;  and the  a b i l i t y  to d e t e c t  contamination by 

a p p r o p r i a t e  i n s p e c t i o n .

( e )  T h i s  s e c t i o n  d o e s  not d i m i n i s h  the  l i a b i l i t y  o f  a p e r s o n  who 

p r e v i o u s l y  owned or op er a t ed  a f a c i l i t y  and who would o t h e r w i s e  b e  

l i a b l e ;  however,  i f  the p e r s o n  o b ta in e d  actual knowledge o f  the r e ­

l e a s e  or threatened r e l e a s e  of a hazardous s u b st a n c e  at th e  f a c i l i t y  

and s u b se q u e n t ly  t r a n sf e r r e d  ow nersh ip  to another without d i s c l o s i n g  

that knowledge,  the p e r s o n  i s  l i a b l e  under ( a ) ( 2 )  of t h i s  s e c t i o n ,  and 

a d e f e n s e  under ( b ) ( 1 ) ( B )  of t h i s  s e c t i o n  i s  not a v a i l a b l e  to the  

p e r s o n .

( f )  T h i s  s e c t i o n  d o e s  n o t  a f f e c t  t h e  l i a b i l i t y  o f  a  p e r s o n  w h o ,  

b y  a n  a c t  o r  o m i s s i o n ,  c a u s e d  o r  c o n t r i b u t e d  t o  t h e  r e l e a s e  o r  t h r e a t ­

e n e d  r e l e a s e  o f  a  h a z a r d o u s  s u b s t a n c e  t h a t  i s  t h e  s u b j e c t  o f  t h e  

a c t i o n  r e l a t i n g  t o  t h e  f a c i l i t y .

( g )  An i n d e m n i f i c a t i o n ,  hold h a r m l e s s ,  or s i m i l a r  agreement or 

conveyance i s  not e f f e c t i v e  to tr a n s f e r  l i a b i l i t y  under t h i s  s e c t i o n  

from the  owner or operator of a v e s s e l  or f a c i l i t y  or from a p e r s o n  

who may b e  l i a b l e  for a r e l e a s e  or s u b s t a n t i a l  threat o f  a r e l e a s e  

under t h i s  s e c t i o n .  T h i s  s u b s e c t i o n  do es  not bar an agreement to 

i n s u r e ,  hold h a r m l e s s ,  or in d e m n i f y  a party to the agreement for  

l i a b i l i t y  under t h i s  s e c t i o n .  T h i s  s u b s e c t i o n  does  not bar a c aus e  of  

a c t io n  that an owner or operator or other p e r s o n  s u b j e c t  to l i a b i l i t y  

under t h i s  s e c t i o n ,  or a guarantor,  has or would h a v e ,  by reason of  

subrogation or o t h e r w i se  a g a in s t  a p e r s o n .

*  S e c .  1 7 .  AS  4 6 . 0 3 . 8 2 6  i s  amended by adding a new paragraph to r ea d :
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( 8 )  " f a c i l i t y "  i n c l u d e s  a

( A )  b u i l d i n g ;  s t r u c t u r e ;  i n s t a l l a t i o n ;  e q u i p m e n t ;  p i p e  

or p i p e l i n e ,  i n c l u d i n g  a  p i p e  i n t o  a  sew e r  or p u b l i c l y  owned 

treatment w o rks ;  w e l l ;  p i t ;  p o n d ;  lagoon;  im po u n d m e n t ;  d i t c h ;  

l a n d f i l l ;  st o r a g e  c o n t a i n e r ;  motor v e h i c l e ;  r o l l i n g  s t o c k ;  or 

a i r c r a f t ;  or

( B )  s i t e  or ar ea  at whi ch a hazardous s u b s t a n c e  has  

b e e n  d e p o s i t e d ,  s t o r e d ,  d i s p o s e d  o f ,  p l a c e d ,  or o t h e r w i s e  l o c a t ­

e d .

*  S e c .  1 8 .  A S  4 7 . 3 7 . 1 7 0 ( g )  i s  r e p e a l e d  and r e e n a c t e d  to r e a d :

( g )  A  p e r s o n  may not b r i n g  a c i v i l  a c t io n  b a s e d  on the d e c i s i o n  

of a p e a c e  o f f i c e r  or member o f  the  emergency s e r v i c e  p a t r o l  to take  

or not to take  an i n t o x i c a t e d  or i n c a p a c i t a t e d  p e r s o n  i n t o  p r o t e c t i v e  

custody or to r e l e a s e  a p e r s o n  from p r o t e c t i v e  cu sto d y a s  p r o v i d e d  i n  

t h i s  s e c t i o n ,  u n l e s s  the d e c i s i o n  i s  made m a l i c i o u s l y .

*  S e c .  1 9 .  A S  0 9 . 1 7 . 0 1 0 ( c )  and 0 9 . 1 7 . 0 4 0 ( c )  are  r e p e a l e d .

*  S e c .  2 0 .  R E P O R T .  Th e  D epa rtm ent  o f  L a w ,  with the  a s s i s t a n c e  o f  the  

Department o f  Commerce  and Ec o n o m i c  D e v e l o p m e n t  and w i t h  t h e  c o o p e r a t i o n  of  

a l l  s t a t e  a g e n c i e s ,  s h a l l  re po rt  to the  l e g i s l a t u r e  by th e  3 0 t h  day o f  the  

Sec ond  S e s s i o n  of  the  S i x t e e n t h  A l a s k a  S t a t e  L e g i s l a t u r e  on c l o s e d  i n s u r ­

ance c l a i m s  and in s u r a n c e  company f i n a n c e s .  T h e  re po r t m u s t  c o n s i s t  of

( 1 )  a study of  c l o s e d  i n s u r a n c e  c l a i m s  to i d e n t i f y

( A )  the  ext ent  to which  th e  l e g a l  s y s t e m  h a s  or has  not 

b e e n  th e  c a u s e  of  dramatic  l i a b i l i t y  in s u r a n c e  i n c r e a s e s  or d e c r e a s e s  

and c ov er ag e  r e d u c t i o n  i n  c r i s i s  l i n e s  i n  the  s t a t e ;

( B )  how v i c t i m s  ar e  f a r i n g  under th e  p r e s e n t  s y s t e m ;

( C )  what the  v a r i o u s  s p e c i f i c  tort r e fo r m  p r o p o s a l s  have  

act ually a c c o m p l i s h e d ;  and

( D )  i f  the  p a s s a g e  of t h i s  Act has r e s u l t e d  i n  a m e a s u r a b l e
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1  d e c r e a s e  i n  i n s u r a n c e  r a t e s  i n  th e  s t a t e ;

2  ( 2 )  a s t u d y  of i n s u r a n c e  company f i n a n c e s  to d e t e r m i n e  th e

3  e x t e n t  to which

4  ( A )  dra matic  l i a b i l i t y  in s u r a n c e  r a te  i n c r e a s e s  and c o v e r -

5  age  l i m i t a t i o n s  i n  the  s t a t e  a r e ,  or are  n o t ,  c o s t - j u s t i f i e d  i n  r e -

6  l a t i o n  to a w a rd s ,  s e t t l e m e n t s ,  and r e l e v a n t  court d e c i s i o n s  i n  th e

7  s t a t e  i n v o l v i n g  p e r s o n a l  i n j u r y ,  d e a t h ,  or p r o p e r t y  damage b a s e d  on

8  f a u l t ;  and

9  ( B )  l e g i s l a t i v e  or regulatory a c t i o n s  a f f e c t i n g  the  tort

1 0  s y s t e m  i n  t h e  s t a t e  are  n e c e s s a r y  to r e s o l v e  th e  s t a t e ' s  l i a b i l i t y

1 1  in su r a n c e  r a t e  i n c r e a s e s .

1 2  *  S e c .  2 1 .  A P P L I C A B I L I T Y .  T h i s  Act  a p p l i e s  to a l l  c a u s e s  of a c t i o n

1 3  a c c r u in g  on or a f t e r  the e f f e c t i v e  d at e  o f  t h i s  A c t .

1 4  *  S e c .  2 2 .  S E V E R A B I L I T Y .  I f  any p r o v i s i o n  of  t h i s  A c t ,  or the a p p l i c a -

1 5  t i o n  t h e r e o f  to any p e r s o n  or c ir c u m st a n c e  i s  h e l d  i n v a l i d ,  the  r e m a in d er

1 6  o f  t h i s  Act and t h e  a p p l i c a t i o n  to other p e r s o n s  or c i r c u m s t a n c e s  i s  not

1 7  a f f e c t e d  t h e r e b y .

1 8  *  S e c .  2 3 .  T h i s  Act t a k e s  e f f e c t  i m m e d i a t e l y  under A S  0 1 . 1 0 . 0 7 0 ( c ) .
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