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3 IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  a n  A c t  e n t i t l e d :  " A n  Act r e l a t i n g  to t h e  p o w e r  of e m i n e n t  d o m a i n ;  a n d

7 p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

8 B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

9 * S e c t i o n  1. A S  0 9 . 5 5 . 2 7 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to

10 read:

11 (b) If t h e  p r o p e r t y  is to  b e  t a k e n  b y  a d e c l a r a t i o n  of t a k i n g

12 f i l e d  u n d e r  A S  0 9 . 5 5 . 4 4 0 ,  t h e  s t a t e  o r  t h e  m u n i c i p a l i t y  s h a l l  p r e p a r e

13 a d e c i s i o n a l  d o c u m e n t  that (1) s t a t e s  t h a t  t h e  p r o p e r t y  is t a k e n  in a

14 m a n n e r  c o m p a t i b l e  w i t h  the g r e a t e s t  p u b l i c  g o o d  a n d  l e a s t  p r i v a t e

15 i n j u r y ,  (2) s u m m a r i z e s  t h e  m a j o r  f a c t s  s u p p o r t i n g  t hat d e c i s i o n ,  a n d

16 (3) i d e n t i f i e s  a n y  r e p o r t s ,  s t u d i e s ,  o r  s t a t e m e n t s  r e l i e d  u p o n  f o r  t h e

17 d e c i s i o n .

18 * Sec. 2. AS  0 9 . 5 5 . 3 0 0 ( a )  is a m e n d e d  to  read:

19 (a) T h e  c o u r t  h as p o w e r

20 (1) to r e g u l a t e  a n d  d e t e r m i n e  t h e  p l a c e  a n d  m a n n e r  of

21 m a k i n g  the c o n n e c t i o n s  a n d  c r o s s i n g s  o r  of  e n j o y i n g  t he c o m m o n  u s e s

22 m e n t i o n e d  i n  A S  0 9 . 5 5 . 2 6 0 ( 5 ) ,  a n d  of  t h e  o c c u p y i n g  of c a n y o n s ,  p a s s e s ,

23 a n d  d e f i l e s  f o r  r a i l r o a d  p u r p o s e s ,  as p e r m i t t e d  a n d  r e g u l a t e d  b y  law;

24 (2) to limit t h e  a m o u n t  of  p r o p e r t y  s o u g h t  to b e  c o n d e m n e d

25 if, i n  its o p i n i o n ,  the q u a n t i t y  s o u g h t  to  b e  c o n d e m n e d  is n o t  n e c e s -

26 saryj.

27 (3) to d e t e r m i n e  w h e t h e r  t h e  p r o p e r t y  is t a k e n  b y  n e c e s s i t y

28 f o r  a  p u b l i c  u s e  or p u r p o s e  i n  a m a n n e r  c o m p a t i b l e  w i t h  t h e  g r e a t e s t

29 p u b l i c  R o o d  a n d  least p r i v a t e  i n j u r y ,  b a s e d  u p o n  t h e  d e c i s i o n a l
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1 d o c u m e n t  r e q u i r e d  b y  A S  0 9 . 5 5 . 2 7 0  a n d  t h e  e v i d e n c e  a l l o w e d  b y  A S  0 9.-

2 5 5 . 4 6 0 ( d ) ,  i f  t h e  t a k i n g  is a c c o m p l i s h e d  b y  a d e c l a r a t i o n  of  t a k i n g

3 f i l e d  b y  t h e  s t a t e  o r  a m u n i c i p a l i t y  u n d e r  t he p r o v i s i o n s  o f  A S  09.-

4 5 5 . 4 4 0 .

5 * Sec. 3. A S  0 9 . 5 5 . 4 1 0  is a m e n d e d  to  read:

6 Sec. 0 9 . 5 5 . 4 1 0 .  W I T H D R A W A L  O F  F U N D S  B Y  P A R T Y  I N  I N T E R E S T .  T h e

7 m o n e y  d e p o s i t e d  i n  t h e  c o u r t A  o r  a p a r t  o f  it A  m a y  b e  w i t h d r a w n  by  a

8 p a r t y  i n  i n t e r e s t  in  t h e  m a n n e r  p r o v i d e d  i n  A S  0 9 . 5 5 . 4 4 0 . T h e [, A N D

9 T H E ]  c o u r t  m a y  [ S H A L L  H A V E  T H E  P O W E R  TO] d i r e c t  t he p a y m e n t  of  d e l i n -

10 q u e n t  t a x e s  a n d  s p e c i a l  a s s e s s m e n t s  out of  the a m o u n t  d e t e r m i n e d  to be

11 j u s t  c o m p e n s a t i o n  a n d  to m a k e  o r d e r s  w i t h  r e s p e c t  to e n c u m b r a n c e s ,

12 lien s ,  r e n t s ,  i n s u r a n c e ,  a n d  o t h e r  c h a r g e s  as a r e  j u s t  a n d  e q u i t a b l e .

13 T h e  w i t h d r a w a l  o f  a n y  p a r t  o f  t h e  d e p o s i t  b y  a p a r t y  i n  i n t e r e s t  is a

14 w a i v e r  o f  a l l  i s s u e s  c o n c e r n i n g  t h e  t a k i n g  of t h e  p r o p e r t y ,  e x c e p t  t he

15 a m o u n t  o f  j u s t  c o m p e n s a t i o n .

16 * Sec. 4. A S  0 9 . 5 5 . 4 3 0  is a m e n d e d  to read:

17 Sec. 0 9 . 5 5 . 4 3 0 .  C O N T E N T S  O F  D E C L A R A T I O N  O F  T A K I N G .  T h e  d e c l a r a -

18 t i o n  o f  t a k i n g  m u s t  [ S HALL] c o n t a i n

19 (1) a s t a t e m e n t  o f  t h e  a u t h o r i t y  u n d e r  w h i c h  t h e  p r o p e r t y

20 o r  a n  i n t e r e s t  i n  it is t a k e n ;

21  (2) a s t a t e m e n t  o f  t h e  p u b l i c  u s e  f o r  w h i c h  t he p r o p e r t y  o r

22 a n  i n t e r e s t  i n  it is t a k e n ;

23 (3) a d e s c r i p t i o n  o f  t h e  p r o p e r t y  s u f f i c i e n t  f o r  t h e  i d e n -

24 t i f i c a t i o n  o f  it;

25 (4) a s t a t e m e n t  o f  t h e  e s t a t e  o r  i n t e r e s t  i n  t h e  p r o p e r t y ;

26 (5) a m a p  o r  p l a t  s h o w i n g  t h e  l o c a t i o n  o f  t h e  p r o p e r t y ;

27 (6) a s t a t e m e n t  o f  t h e  a m o u n t  of  m o n e y  e s t i m a t e d  b y  t h e

28  p l a i n t i f f  to  b e  j u s t  c o m p e n s a t i o n  f o r  t h e  p r o p e r t y  o r  t h e  i n t e r e s t  i n

29  it;
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(7) a s t a t e m e n t  that t he p r o p e r t y  is t a k e n  b y  n e c e s s i t y  for 

a p r o j e c t  l o c a t e d  in  a m a n n e r  w h i c h  is m o s t  c o m p a t i b l e  w i t h  the g r e a t­

est p u b l i c  g o o d  a n d  the least p r i v a t e  i n j u r y ^

(8) a d e c i s i o n a l  d o c u m e n t  as d e s c r i b e d  in A S  0 9 . 5 5 . 2 7 0 ( b ) .

* Sec. 5. A S  0 9 . 5 5 . 4 4 0 ( a )  is a m e n d e d  to read:

(a) U p o n  the f i l i n g  of the d e c l a r a t i o n  of t a k i n g ^  a n d  the d e p o s­

it w i t h  the c o u r t  of t he a m o u n t  of  t he e s t i m a t e d  c o m p e n s a t i o n  s t a t e d  

in the d e c l a r a t i o n ,  t i t l e  to t he e s t a t e  as s p e c i f i e d  in  the d e c l a r a­

tio n  v e s t s  in t he p l a i n t i f f ,  a n d  that p r o p e r t y  is c o n d e m n e d  a n d  t a k e n  

from the use o f  the p l a i n t i f f ,  a nd the right to j ust c o m p e n s a t i o n  for

it v e s t s  in  th e  p e r s o n s  e n t i t l e d  to it. The c o m p e n s a t i o n  m u s t  [SHALL]

be a s c e r t a i n e d  a n d  a w a r d e d  in the p r o c e e d i n g  a nd e s t a b l i s h e d  by  j u d g­

ment. T he j u d g m e n t  m u s t  [SHALL] i n c l u d e  interest at t h e  lawful i n t e r­

est r ate set ou t  in  AS  4 5 . 4 5 . 0 1 0 ( a )  [THE RAT E  OF  S I X  P E R  C E N T  P E R

YEAR] on  the a m o u n t  f i n a l l y  a w a r d e d  w h i c h  exceeds t h e  a m o u n t  p a i d  into

court u n d e r  t h e  d e c l a r a t i o n  of taking. The i n t e r e s t  runs f r o m  the 

date t i tle v e s t s  to the d a t e  of p a y m e n t  of the j u d g m e n t .

* Sec. 6. AS 0 9 . 5 5 . 4 5 0 ( a )  is a m e n d e d  to read:

(a) U p o n  the f i l i n g  of the d e c l a r a t i o n  of t a k i n g  an d  the d e p o s i t  

of t he e s t i m a t e d  c o m p e n s a t i o n ,  t he c o urt may, u p o n  m o t i o n ,  fix the 

time d u r i n g  w h i c h  a n d  t h e  t e rms u p o n  w h i c h  the p a r t i e s  in p o s s e s s i o n  

are r e q u i r e d  to s u r r e n d e r  p o s s e s s i o n  to the p e t i t i o n e r .  H o w e v e r ,  the 

right of e n t r y  m a y  [SHALL] not be  g r a n t e d  the p l a i n t i f f  u n t i l  a f t e r  

the r u n n i n g  of  the t i m e  for the d e f e n d a n t  to file a n  o b j e c t i o n  to the 

d e c l a r a t i o n  o f  t a k i n g  or u n t i l  a f t e r  the h e a r i n g  o n  a n y  o b j e c t i o n  to 

the d e c l a r a t i o n  of  t a k i n g  if t he o b j e c t i o n  is f i l e d  [MADE] in th e  tim e  

a l l o w e d  by  R u l e  72. R u l e s  of C i v i l  P r o c e d u r e  [ L A W ] . I f  a n  o b j e c t i o n  

to t he d e c l a r a t i o n  of t a k i n g  is f i l e d  in  the t ime a l l o w e d ,  a h e a r i n g

for the r e v i e w  of the t a k i n R  m u s t  be  h e l d  w i t h i n  30 d a y s  a f t e r  the
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1 filing, or  as s o o n  a f t e r  tha t  as p o s s i b l e ,  to e s t a b l i s h  the v a l i d i t y

2 of any o b j e c t i o n s .  If no o b j e c t i o n  to t he d e c l a r a t i o n  of  t a k i n g  is

3 f i l e d  i n  t h e  time allowed, t he d e f e n d a n t  has w a i v e d  all d e f e n s e s  and

4 o b j e c t i o n s ,  a nd the p l a i n t i f f  has a r i R h t  of e n try o n t o  t he p r o p e r t y

5 w i t h o u t  f u r t h e r  a c t i o n  b y  the court. If  [WHERE] t he p a r t y  in  p o s ses-

6 s i o n  w i t h d r a w s  any part o f  t he a w a r d  a n d  remains i n  p o s s e s s i o n ,  the

7 court m a y  f i x  a r e a s o n a b l e  r e n t a l  for th e  p r e m i s e s  to be p a i d  by that

8 p a r t y  t o  th e  p l a i n t i f f  d u r i n g  the [SUCH] p o s s ession.

9 *  Sec. 7. AS  0 9 . 5 5 . 4 6 0  is a m e n d e d  by a d d i n g  ne w  s u b s e c t i o n s  to read:

10 (c) T h e  taki n g  of p r o p e r t y  is n e c e s s a r y  for a p u b l i c  u s e  or

11 p u r p o s e  in a m a n n e r  c o m p a t i b l e  w i t h  t h e  g r e a t e s t  p u b l i c  g o o d  or least

12 p r i v a t e  i n j u r y  u n less t h e  d e f e n d a n t  e s t a b l i s h e s  by  c l e a r  a n d  convinc-

13 i ng e v i d e n c e  that the p l a i n t i f f ' s  d e c i s i o n  to c o n d e m n  is arbitrary,

14 c a p r i c i o u s ,  or an  a b use of d i s c r e t i o n .

15 (d) T h e  court, w h e n  m a k i n g  its f i n d i n g  u n d e r  this section, shall

16 c o n s i d e r  t he d e c i s i o n a l  d o c u m e n t  p r e p a r e d  by the p l a i n t i f f ;  s u p p o r t i n g

17 r e p o r t s ,  studies, or s t a t e m e n t s ;  a f f i d a v i t s  s u b m i t t e d  b y  t he p a r ties,

18 t h e i r  of f i c e r s ,  or e m p l o y e e s ;  a n d  d e p o s i t i o n s  t a k e n  by  t he parties.

19 T h e  court, in the e x e r c i s e  o f  its d i s c r e t i o n ,  m a y  a l l o w  th e  p a r t i e s  to

20 s u b m i t  a d d i t i o n a l  n e c e s s a r y  ev i d e n c e .

21 * Sec. 8. T h i s  Act takes e f f e c t  i m m e d i a t e l y  in a c c o r d a n c e  w i t h  A S  01.-

22 1 0 . 0 70(c).
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