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1 Z N  T H E  S E N A T E  S O C I A L  S E R V I C E S  C O M M I T T E E

2 CS F O R  S E N A T E  B I L L  NO. 1 4 0  (HESS) am

3 I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to  t h e  r i g h t s  of t he t e r m i n a l l y  ill;

7 a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

8 B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

9 *  S e c t i o n  1. A S  18 is a m e n d e d  b y  a d d i n g  a  n e w  c h a p t e r  to  read:

10 C H A P T E R  12. R I G H T S  OF  T E R M I N A L L Y  ILL.

11 Sec. 1 8 . 1 2 . 0 1 0 .  D E C L A R A T I O N  R E L A T I N G  T O  U S E  O F  L I F E - S U S T A I N I N G

12 P R O C E D U R E S .  (a) A n y  c o m p e t e n t  p e r s o n  w h o  is at l e ast 18 y e a r s  o l d

13 m a y  e x e c u t e  a  d e c l a r a t i o n  at a n y  tim e  d i r e c t i n g  tha t  l i f e - s u s t a i n i n g

14 p r o c e d u r e s  b e  w i t h h e l d  o r  w i t h d r a w n  f r o m  t h a t  p e r s o n ;  b u t  t h e  d e c l a r a -

15 t i o n  is g i v e n  o p e r a t i v e  e f f e c t  o n l y  if t h e  d e c l a r a n t ' s  c o n d i t i o n  is

16 d e t e r m i n e d  t o  be t e r m i n a l  a n d  t h e  d e c l a r a n t  is n o t  a b l e  to  m a k e  t r e a t -

17 m e n t  d e c i s i o n s .  T h e  d e c l a r a t i o n  m u s t  b e  s i g n e d  by  t h e  d e c l a r a n t ,  o r

18 a n o t h e r  at t h e  d e c l a r a n t ' s  d i r e c t i o n ,  a n d  i n  e i t h e r  c a s e  m u s t  b e

19 w i t n e s s e d  b y  two p e r s o n s .  T h e  w i t n e s s e s  m u s t  b e  at l e a s t  18 y e a r s  o l d

2 0  a n d  m a y  n o t  b e  r e l a t e d  to  th e  d e c l a r a n t  b y  b l o o d  o r  m a r r i a g e .  A

2 1  p h y s i c i a n  o r  h e a l t h  c a r e  p r o v i d e r  m a y  p r e s u m e ,  i n  t h e  a b s e n c e  o f

2 2  a c t u a l  n o t i c e  to the c o n t r a r y ,  t h a t  t h e  d e c l a r a t i o n  c o m p l i e s  w i t h  t h i s

2 3  A ct a n d  is v a l i d .

2 4  (b) I t  is t he r e s p o n s i b i l i t y  o f  t h e  d e c l a r a n t  t o  n o t i f y  t h e

25  d e c l a r a n t ' s  p h y s i c i a n  of t he d e c l a r a t i o n .  A  p h y s i c i a n  o r  o t h e r  h e a l t h

2 6  car e  p r o v i d e r  w h o  is p r o v i d e d  a  c o p y  o f  t h e  d e c l a r a t i o n  s h a l l  m a k e  it

27 a p a r t  o f  t h e  d e c l a r a n t ' s  m e d i c a l  r e c o r d s .

28  (c) A  d e c l a r a t i o n  may ,  b u t  n e e d  n o t ,  b e  i n  t h e  f o l l o w i n g  form:

2 9  D E C L A R A T I O N  Hfs ]
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____________

I f  I s h o u l d  h a v e  a n  i n c u r a b l e  o r  i r r e v e r s i b l e  c o n d i t i o n  t h a t  w i l l  

c a u s e  m y  d e a t h  w i t h i n  a r e l a t i v e l y  s h o r t  time, it is m y  d e s i r e  tha t  m y  

l i f e  n o t  b e  p r o l o n g e d  b y  a d m i n i s t r a t i o n  o f  l i f e - s u s t a i n i n g  p r o c e d u r e s .  

I f  m y  c o n d i t i o n  is t e r m i n a l  a n d  I a m  u n a b l e  to p a r t i c i p a t e  i n  d e­

c i s i o n s  r e g a r d i n g  m y  m e d i c a l  t r e a t m e n t ,  I d i r e c t  m y  a t t e n d i n g  p h y­

s i c i a n  t o  w i t h h o l d  o r  w i t h d r a w  p r o c e d u r e s  t hat m e r e l y  p r o l o n g  t h e  

d y i n g  p r o c e s s  a n d  a r e  n o t  n e c e s s a r y  to  m y  c o m f o r t  o r  to a l l e v i a t e  

pain.

S i g n e d  t h i s ____________________________d a y  o f _____________________ ,  .

S i g n a t u r e ________________________________

C i t y ,  C o u n t y  a n d  S t a t e  o f  R e s i d e n c e _____________________________________

T h e  d e c l a r a n t  is k n o w n  to m e  a n d  v o l u n t a r i l y  s i g n e d  t h i s  d o c u m e n t  

in m y  p r e s e n c e .

W i t n e s s __________________________________

A d d r e s  s__________________________________

W i t n e s s  ___

A d d r e s s __________________________________

Sec. 1 8 . 1 2 . 0 2 0 .  R E V O C A T I O N  O F  D E C L A R A T I O N .  (a) A  d e c l a r a t i o n  

m a y  b e  r e v o k e d  at a n y  t i m e  a n d  i n  a n y  m a n n e r  b y  w h i c h  t h e  d e c l a r a n t  is 

a b l e  t o  c o m m u n i c a t e  a n  i n t e n t  to r e v o k e ,  w i t h o u t  r e g a r d  to  m e n t a l  o r  

p h y s i c a l  c o n d i t i o n .  A  r e v o c a t i o n  is o n l y  e f f e c t i v e  as to t h e  a t t e n d­

in g  p h y s i c i a n  o r  a n y  h e a l t h  c a r e  p r o v i d e r  a c t i n g  u n d e r  t h e  g u i d a n c e  of  

t h a t  p h y s i c i a n  u p o n  c o m m u n i c a t i o n  to  t h e  p h y s i c i a n  o r  h e a l t h  c a r e  

p r o v i d e r  b y  t h e  d e c l a r a n t  o r  b y  a n o t h e r  to  w h o m  t h e  r e v o c a t i o n  w a s  

c o m m u n i c a t e d .

(b) T h e  a t t e n d i n g  p h y s i c i a n  o r  h e a l t h  c a r e  p r o v i d e r  s h a l l  m a k e  

t h e  r e v o c a t i o n  a  p a r t  o f  t h e  d e c l a r a n t ' s  m e d i c a l  r e c o r d .

Sec. 1 8 . 1 2 . 0 3 0 .  R E C O R D I N G  D E T E R M I N A T I O N  O F  T E R M I N A L  C O N D I T I O N  

A N D  C O N T E N T S  O F  D E C L A R A T I O N .  W h e n  a n  a t t e n d i n g  p h y s i c i a n  w h o  h a s  b e e n
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n o t i f i e d  o f  t he e x i s t e n c e  a n d  c o n t e n t s  o f  a d e c l a r a t i o n  d e t e r m i n e s  

t h a t  t h e  d e c l a r a n t  is i n  a t e r m i n a l  c o n d i t i o n ,  the p h y s i c i a n  m u s t  

r e c o r d  t h a t  d e t e r m i n a t i o n  a n d  the c o n t e n t s  of t he d e c l a r a t i o n  i n  t h e  

d e c l a r a n t’s m e d i c a l  record.

Sec. 18 . 1 2 . 0 4 0 .  T R E A T M E N T  O F  Q U A L I F I E D  PATIENTS. (a) A  q u a l­

i f i e d  p a t i e n t  h a s  t h e  r i g h t  to  m a k e  d e c i s i o n s  r e g a r d i n g  u s e  of life- 

s u s t a i n i n g  p r o c e d u r e s  as l o n g  as the p a t i e n t  is a b l e  to  d o  so. I f  a 

q u a l i f i e d  p a t i e n t  is not a b l e  to m a k e  t h e s e  d e c i sions, t h e  d e c l a r a t i o n  

g o v e r n s  d e c i s i o n s  r e g a r d i n g  u s e  of l i f e - s u s t a i n i n g  p r o c e d u r e s .

(b) T h i s  c h a p t e r  d o e s  n ot p r o h i b i t  t he a p p l i c a t i o n  of any m e d ­

ical  p r o c e d u r e  o r  i n t e r v e n t i o n ,  i n c l u d i n g  the p r o v i s i o n  of  n u t r i t i o n  

a n d  h y d r a t i o n ,  c o n s i d e r e d  n e c e s s a r y  t o  p r o v i d e  c o m fort, care, or 

a l l e v i a t i o n  of pain.

(c) T h e  d e c l a r a t i o n  of  a q u a l i f i e d  p a t i e n t  k n o w n  to the a t t e n d­

ing p h y s i c i a n  to b e  p r e g n a n t  is g i v e n  n o  effect as l o n g  as it is

p r o b a b l e  that t he f e tus c o u l d  d e v e l o p  to  the p o i n t  of  l ive b i r t h  w i t h  

c o n t i n u e d  a p p l i c a t i o n  of l i f e - s u s t a i n i n g  p r o c e dures.

Sec. 1 8 . 1 2 . 0 5 0 .  T R A N S F E R  O F  P A T I E N T S ,  (a) A n  a t t e n d i n g  p h y s i­

ci a n  w h o  is u n w i l l i n g  to c o m p l y  w i t h  t h e  r e q u i r e m e n t s  of  A S  1 8 . 1 2 . 0 3 0  

o r  w h o  is u n w i l l i n g  to c o m p l y  w i t h  t h e  d e c l a r a t i o n  of  a q u a l i f i e d  

p a t i e n t  u n d e r  A S  1 8 . 1 2 . 0 4 0  s h a l l  w i t h d r a w  as a t t e n d i n g  p h y s i c i a n  but 

the w i t h d r a w a l  is e f f e c t i v e  o n l y  w h e n  t h e  s e r v i c e s  o f  a n o t h e r  a t t e n d­

ing p h y s i c i a n  h a v e  b e e n  o b t ained.

(b) If  t h e  p o l i c i e s  o f  a  h e a l t h  c a r e  f a c i l i t y  p r e c l u d e  c o m p l i­

anc e  w i t h  the d e c l a r a t i o n  o f  a  q u a l i f i e d  p a t i e n t  u n d e r  this c h a p t e r ,

that f a c i l i t y  s h a l l  t a k e  a l l  r e a s o n a b l e  steps to e f f e c t  the t r a n s f e r

of  t h e  p a t i e n t  to a  f a c i l i t y  i n  w h i c h  t h e  p r o v i s i o n s  o f  this c h a p t e r  

c a n  b e  c a r r i e d  out.

Sec. 18 . 1 2 . 0 6 0 .  I M M U N I T I E S ,  (a) I n  t he a b s e n c e  of  a c t u a l
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Ill; ?■

b'$M

1 n o t i c e  of  t h e  r e v o c a t i o n  of  a d e c l a r a t i o n ,  t h e  fo l l o w i n g ,  w h i l e  a c t i n g

2  in a c c o r d a n c e  w i t h  the r e q u i r e m e n t s  of t h i s  chapter, a r e  n ot s u b j e c t

3 to c i vil or  c r i m i n a l  l i a b i l i t y  o r  g u i l t y  o f  u n p r o f e s s i o n a l  c o n duct:

4  (1) a p h y s i c i a n  w h o  c a u s e s  t h e  w i t h h o l d i n g  o r  w i t h d r a w a l  of

5 l i f e - s u s t a i n i n g  p r o c e d u r e s  f r o m  a  q u a l i f i e d  patient;

6 (2) a p e r s o n  w h o  p a r t i c i p a t e s  i n  the w i t h h o l d i n g  o r  w i t h -

7 d r a w a l  of l i f e - s u s t a i n i n g  p r o c e d u r e s  u n d e r  t he d i r e c t i o n  o r  w i t h  the

8 a u t h o r i z a t i o n  of a p h y s i c i a n ;

9 (3) the h e a l t h  c a r e  f a c i l i t y  i n  w h i c h  the w i t h h o l d i n g  or

10 w i t h d r a w a l  o c c u r s .

11 (b) A  phy s i c i a n ,  h e a l t h  c a r e  p r o v i d e r ,  or h e a l t h  c a r e  f a c i l i t y

12 is not s u b j e c t  to civil o r  c r i m i n a l  l i a b i l i t y  for a c t i o n s  u n d e r  this

13 c h a p t e r  that a re in  a c c o r d  w i t h  r e a s o n a b l e  m e d i c a l  s t a n d a r d s .

14 Sec. 18.12.070. P E N A L T I E S .  (a) A  p h y s i c i a n  w h o  w i l f u l l y  fails

15 to w i t h d r a w  in a c c o r d a n c e  w i t h  A S  1 8 . 1 2 . 0 5 0  is g u i l t y  of a c l a s s  A

16 m i s d e m e a n o r .

17 (b) A  p h y s i c i a n  w h o  w i l f u l l y  f a i l s  to r e c o r d  t h e  d e t e r m i n a t i o n

18 o f  t e r m i n a l  c o n d i t i o n  in a c c o r d a n c e  w i t h  A S  18 . 1 2 . 0 3 0  is g u i l t y  of a

19 class A  m i s d e m e a n o r .

20  (c) A  p e r s o n  wh o  w i l f u l l y  c o n c e a l s ,  cancels, d e f a c e s ,  o r  oblit-

2 1  e r a t e s  t he d e c l a r a t i o n  o f  a n o t h e r  w i t h o u t  th e  d e c l a r a n t ' s  c o n s e n t  or

22  w h o  f a l s i f i e s  o r  forges a r e v o c a t i o n  o f  t h e  d e c l a r a t i o n  o f  a n o t h e r  is

23  g u i l t y  of a class A  m i s d e m e a n o r .

24  (d) A  p e r s o n  w ho f a l s i f i e s  o r  f o r g e s  the d e c l a r a t i o n  of  a n o t h e r

25 p e r s o n  or  w i l f u l l y  c o n c e a l s  o r  w i t h h o l d s  p e r s o n a l  k n o w l e d g e  o f  a

26  r e v o c a t i o n  u n d e r  A S  1 8 . 1 2 . 0 2 0 ,  w i t h  t h e  inte n t  to c a u s e  a  w i t h h o l d i n g

27 o r  w i t h d r a w a l  of  l i f e - s u s t a i n i n g  p r o c e d u r e s  c o n t r a r y  t o  t h e  w i s h e s  of

28 the o t h e r  p e r s o n  o r  d e c l a r a n t ,  a n d  t h e reby d i r e c t l y  caus e s

29 l i f e - s u s t a i n i n g  p r o c e d u r e s  t o  b e  w i t h h e l d  o r  w i t h d r a w n  a n d  d e a t h  to  be
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h a s t e n e d  v i o l a t e s  A S  1 1 . 4 1 . 1 0 0 .

Sec. 1 8 . 1 2 . 0 8 0 .  G E N E R A L  P R O V I S I O N S .  (a) E x c e p t  as p r o v i d e d  i n  

A S  1 8 . 1 2 . 0 7 0  (d) d e a t h  r e s u l t i n g  f r o m  t h e  w i t h h o l d i n g  o r  w i t h d r a w a l  of  

l i f e - s u s t a i n i n g  p r o c e d u r e s  u n d e r  a d e c l a r a t i o n  a n d  i n  a c c o r d a n c e  w i t h  

t h i s  c h a p t e r  d o e s  n ot, f o r  a ny p u r p o s e ,  c o n s t i t u t e  a s u i c i d e  o r  h o m i ­

cide.

(b) The m a k i n g  o f  a d e c l a r a t i o n  u n d e r  A S  1 8 . 1 2 . 0 1 0  d o e s  n o t  

a f f e c t  i n  any m a n n e r  t h e  sale, p r o c u r e m e n t ,  o r  i s s u a n c e  of  a  p o l i c y  of 

l ife i n s u r a n c e ,  n o r  d o e s  it m o d i f y  t he t e r m s  o f  a n  e x i s t i n g  p o l i c y  of  

life in s u r a n c e .  A  p o l i c y  o f  l i f e  i n s u r a n c e  is n o t  l e g a l l y  i m p a i r e d  o r  

i n v a l i d a t e d  in a n y  m a n n e r  b y  t h e  w i t h h o l d i n g  o r  w i t h d r a w a l  o f  l i fe- 

s u s t a i n i n g  p r o c e d u r e s  f r o m  a n  i n s u r e d  q u a l i f i e d  p a t i e n t ,  n o t w i t h s t a n d­

ing a n y  t e r m  of t h e  p o l i c y  to t h e  c o n t r a r y .

(c) A  p h y s i c i a n ,  h e a l t h  c a r e  f a c i l i t y ,  o r  o t h e r  h e a l t h  c a r e  

p r o v i d e r ,  and a h e a l t h  c a r e  s e r v i c e  p l a n ,  i n s u r e r  i s s u i n g  d i s a b i l i t y  

i n s u r a n c e ,  s e l f - i n s u r e d  e m p l o y e e  w e l f a r e  b e n e f i t  p l a n ,  o r  n o n p r o f i t  

h o s p i t a l  plan, m a y  n o t  r e q u i r e  a p e r s o n  to e x e c u t e  a d e c l a r a t i o n  as  a 

c o n d i t i o n  for b e i n g  i n s u r e d  for, o r  r e c e i v i n g ,  h e a l t h  c a r e  s e r v i c e s .

(d) This c h a p t e r  c r e a t e s  n o  p r e s u m p t i o n  c o n c e r n i n g  t h e  i n t e n t i o n  

of a n  i n d i v i d u a l  w h o  h a s  n o t  e x e c u t e d  a d e c l a r a t i o n  w i t h  r e s p e c t  to 

the u se, w i t h h o l d i n g ,  o r  w i t h d r a w a l  o f  l i f e - s u s t a i n i n g  p r o c e d u r e s  i n  

the e v e n t  of a t e r m i n a l  c o n d i t i o n .

(e) N o t h i n g  in  t h i s  c h a p t e r  i n c r e a s e s  o r  d e c r e a s e s  t he r i g h t  o f  

a p a t i e n t  to m a k e  d e c i s i o n s  r e g a r d i n g  u s e  of  l i f e - s u s t a i n i n g  p r o c e ­

d u r e s  as long as t h e  p a t i e n t  is a b l e  to  d o  so, n o r  i m p a i r s  o r  s u p e r­

c e d e s  a n y  r i ght o r  r e s p o n s i b i l i t y  t h a t  a p e r s o n  h a s  to e f f e c t  t h e  

w i t h h o l d i n g  o r  w i t h d r a w a l  of  m e d i c a l  c a r e  i n  a l a w f u l  m a n n e r .  I n  t h a t  

r e s p e c t ,  the p r o v i s i o n s  o f  t h i s  c h a p t e r  a r e  c u m u l a t i v e .

(f) This c h a p t e r  d o e s  n o t  c o n d o n e ,  a u t h o r i z e ,  o r  a p p r o v e  m e r c y
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k i l l i n g  o r  e u t h a n a s i a .

Sec. 1 8 . 1 2 . 0 9 0 .  R E C O G N I T I O N  O F  D E C L A R A T I O N S  E X E C U T E D  I N  O T H E R
. v. y ., •';■•, '

S T A T E S .  A  d e c l a r a t i o n  e x e c u t e d  i n  a n o t h e r  s t a t e  i n  c o m p l i a n c e  w i t h

t h e  l a w  o f  that s t a t e  is e f f e c t i v e  f o r  p u r p o s e s  o f  t h i s  c h a p t e r .
- r ,

Sec. 1 8 . 1 2 . 1 0 0 .  D E F I N I T I O N S .  I n  t h i s  c h a p t e r

(1) " a t t e n d i n g  p h y s i c i a n "  m e a n s  t h e  p h y s i c i a n  s e l e c t e d  by, 

o r  a s s i g n e d  to, t h e  p a t i e n t  w h o  h a s  p r i m a r y  r e s p o n s i b i l i t y  f o r  t h e
\ - ■ ' ' V' a

t r e a t m e n t  a n d  c a r e  o f  t h e  p a t i e n t ;

(2) " d e c l a r a t i o n "  m e a n s  a d o c u m e n t  e x e c u t e d  i n  a c c o r d a n c e
i

w i t h  t h e  r e q u i r e m e n t s  of  A S  1 8 . 1 2 . 0 1 0 ;
< !

(3) " h e a l t h  c a r e  p r o v i d e r "  m e a n s  a  p e r s o n  w h o  is l i c e n s e d ,
*

c e r t i f i e d ,  or  o t h e r w i s e  a u t h o r i z e d  b y  t h e  l a w  of  t h i s  s t a t e  t o  a d m i n­

i s t e r  h e a l t h  c a r e  i n  t h e  o r d i n a r y  c o u r s e  of b u s i n e s s  o r  p r a c t i c e  o f  a 

p r o f e s s i o n ;

(4) " l i f e - s u s t a i n i n g  p r o c e d u r e "  m e a n s  a  m e d i c a l  p r o c e d u r e  

o r  i n t e r v e n t i o n  t h at, w h e n  a d m i n i s t e r e d  to a  q u a l i f i e d  p a t i e n t ,  w i l l  

s e r v e  o n l y  to p r o l o n g  t h e  d y i n g  p r o c e s s ;

(5) " p h y s i c i a n "  m e a n s  a  p e r s o n  l i c e n s e d  t o  p r a c t i c e  m e d i ­

c i n e  i n  t h i s  s t a t e  o r  a n  o f f i c e r  i n  t h e  r e g u l a r  m e d i c a l  s e r v i c e  o f  t he 

a r m e d  s e r v i c e s  o f  t h e  U n i t e d  S t a t e s  o r  t h e  U n i t e d  S t a t e s  P u b l i c  H e a l t h  

S e r v i c e  w h i l e  i n  t h e  d i s c h a r g e  o f  t h e i r  o f f i c i a l  d u t i e s ,  o r  w h i l e  

v o l u n t e e r i n g  s e r v i c e s  w i t h o u t  p a y  o r  o t h e r  r e m u n e r a t i o n  t o  a  h o s p i t a l ,  

c l i n i c ,  m e d i c a l  o f f i c e ,  o r  o t h e r  m e d i c a l  f a c i l i t y  i n  t h e  s t a t e ;
J

(6) " q u a l i f i e d  p a t i e n t "  m e a n s  a  p a t i e n t  w h o  h a s  e x e c u t e d  a 

d e c l a r a t i o n  i n  a c c o r d a n c e  w i t h  t h i s  c h a p t e r  a n d  w h o  h a s  b e e n  d e t e r­

m i n e d  b y  th e  a t t e n d i n g  p h y s i c i a n  t o  b e  i n  a  t e r m i n a l  c o n d i t i o n ;

|
(7) " t e r m i n a l  c o n d i t i o n "  m e a n s  a n  i n c u r a b l e  o r  i r r e v e r s i b l e  

c o n d i t i o n  t h at, w i t h o u t  t h e  a d m i n i s t r a t i o n  of  l i f e - s u s t a i n i n g  p r o c e -
' . rYV . > * ■ • r.Ti ’“'n'T (t •« 31 - - ? T . w f «  * ’ •* '** ■* ■■ 'V \

d u r e s ,  w i l l ,  i n  t h e  o p i n i o n  o f  t h e  a t t e n d i n g  p h y s i c i a n ,  r e s u l t  i n

CSSD 140(HESS) am -6 -



1 d e a t h  w i t h i n  a r e l a t i v e l y  s h o r t  time.

2 * Sec. 2. Thi s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  in  a c c o r d a n c e  w i t h  A S  01.-

3 10.070(c).


