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I n t r o d u c e d :  1 / 1 4 / 8 5
R e f e r r e d :  J u d i c i a r y  a n d

F i n a n c e

B Y  H A L F O R D ,  F A I R S ,  
S T U R G U L E W S K I  A N D

I N  T H E  S E N A T E  K E R T T U L A

S E N A T E  B I L L  NO. 44 

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to t h e  U n i f o r m  C o m m o n  I n t e r e s t

O w n e r s h i p  Act; a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  34 is a m e n d e d  b y  a d d i n g  a n e w  c h a p t e r  to read:

L,  C H A P T E R  8. C O M M O N  I N T E R E S T  O W N E R S H I P .

A R T I C L E  I. A P P L I C A B I L I T Y .

Sec. 3 4 . 0 8 . 0 1 0 .  A P P L I C A B I L I T Y  G E N E R A L L Y .  E x c e p t  as p r o v i d e d  in 

A S  34.081,020 and 3 4 . 0 8 . 0 3 0 ,  thi s  c h a p t e r  a p p l i e s  to e a c h  c o m m o n  i n t e r­

est c o m m u n i t y  c r e a t e d  w i t h i n  th e  s t a t e  a f t e r  t h e  e f f e c t i v e  d a t e  of

t h i s  Act .  T h e  p r o v i s i o n s  of  A S  1 0 .15 a n d  A S  3 4 . 0 7  do no t  a p p l y  to

c o m m o n  i n t e r e s t  c o m m u n i t i e s  c r e a t e d  a f t e r  t he e f f e c t i v e  d a t e  o f  t his 

A c t .

Sec. 3 4 . 0 8 . 0 2 0 .  A P P L I C A B I L I T Y  T O  S M A L L  C O O P E R A T I V E S .  If a 

c o o p e r a t i v e  c o n t a i n s  o n l y  u n i t s  r e s t r i c t e d  to n o n r e s i d e n t i a l  u s e  or

c o n t a i n s  n o  m o r e  t h a n  12 u n i t s  a n d  is n ot s u b j e c t  to  any d e v e l o p m e n t  

r i g h t s ,  o r  if it is t h e n  s u b j e c t  to f i n a n c i n g  f r o m  the A l a s k a  H o u s i n g  

F i n a n c e  C o r p o r a t i o n  it is s u b j e c t  o n l y  to  A S  3 4 . 0 8 . 8 5 0  a n d  3 4 . 0 8 . 8 6 0  

u n l e s s  t h e  d e c l a r a t i o n  p r o v i d e s  t h a t  t h e  e n t i r e  c h a p t e r  is a p p l i c a b l e .

Sec. 3 4 . 0 8 . 0 3 0 .  A P P L I C A B I L I T Y  T O  S M A L L  A N D  L I M I T E D  E X P E N S E  

L I A B I L I T Y  P L A N N E D  C O M M U N I T I E S .  If  a  p l a n n e d  c o m m u n i t y  c o n t a i n s  no

m o r e  t h a n  12 u n i t s  a n d  is n o t  s u b j e c t  to a n y  d e v e l o p m e n t  r i g h t s  o r  if

it is t h e n  s u b j e c t  to f i n a n c i n g  f r o m  t h e  A l a s k a  H o u s i n g  F i n a n c e  C o r p o­

r a t i o n  o r  p r o v i d e s ,  in  its d e c l a r a t i o n ,  t h a t  t h e  a n n u a l  a v e r a g e
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e x p e n s e  l i a b i l i t y  o f  all u n i t s  r e s t r i c t e d  to  r e s i d e n t i a l  p u r p o s e s ,  

e x c l u s i v e  o f  o p t i o n a l  u s e r  f e e s  a n d  a n y  i n s u r a n c e  p r e m i u m s  p a i d  by  t h e  

a s s o c i a t i o n ,  m a y  n o t  e x c e e d  $ 1 0 0 ,  as a d j u s t e d  u n d e r  A S  3 4 . 0 8 . 8 2 0 ,  t he 

p l a n n e d  c o m m u n i t y  is s u b j e c t  o n l y  to A S  3 4 . 0 8 . 7 1 0 ,  3 4 . 0 8 . 7 3 0 ,  a n d

3 4 . 0 8 . 7 4 0 ,  u n l e s s  t h e  d e c l a r a t i o n  p r o v i d e s  t h a t  t h e  e n t i r e  c h a p t e r  is 

a p p l i c a b l e .

Sec. 3 4 . 0 8 . 0 4 0 .  A P P L I C A B I L I T Y  T O  P R E E X I S T I N G  C O M M O N  I N T E R E S T  

C O M M U N I T I E S .  E x c e p t  as p r o v i d e d  i n  A S  3 4 . 0 8 . 0 5 0 ,  t he p r o v i s i o n s  of  

A S  3 4 . 0 8 . 1 1 0 ,  3 4 . 0 8 . 1 2 0 ,  3 4 . 0 8 . 2 9 0 ,  3 4 . 0 8 . 3 2 0 ( 1 )  - (6) a n d  (11) -

(16), 3 4 . 0 8 . 4 2 0 ,  3 4 . 0 8 . 4 7 0 ,  3 4 . 0 8 . 4 9 0 ,  3 4 . 0 8 . 5 9 0 ,  3 4 . 0 8 . 6 7 0 ,  3 4 . 0 8 . -

720, 3 4 . 0 8 . 7 3 0 ,  3 4 . 0 8 . 7 4 0 ,  a n d  3 4 . 0 8 . 9 9 0 ,  to t he e x t e n t  n e c e s s a r y  i n  

c o n s t r u i n g  a n y  of  t h o s e  s e c t i o n s ,  a p p l y  to a l l  c o m m o n  i n t e r e s t  c o m m u­

n i t i e s  c r e a t e d  i n  t he s t a t e  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t his A c t  

e x c e p t  t h a t  the s e c t i o n s  a p p l y  o n l y  w i t h  r e s p e c t  to  e v e n t s  a n d  c i r c u m­

st a n c e s  o c c u r r i n g  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t  a n d  do  n o t  

i n v a l i d a t e  e x i s t i n g  p r o v i s i o n s  of  t he d e c l a r a t i o n ,  b y l a w s ,  o r  p l a t s  o r  

p l a n s  o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t i e s .

Sec. 3 4 . 0 8 . 0 5 0 .  A P P L I C A B I L I T Y  T O  S M A L L  P R E E X I S T I N G  C O O P E R A T I V E S  

A N D  P L A N N E D  C O M M U N I T I E S .  I f  a c o o p e r a t i v e  o r  p l a n n e d  c o m m u n i t y  c r e­

at e d  w i t h i n  t he s t a t e  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t  c o n t a i n s  

n o  m o r e  t h a n  12 u n i t s  a n d  is n o t  s u b j e c t  to  a n y  d e v e l o p m e n t  r i g h t s ,  it 

is s u b j e c t  o n l y  to  A S  3 4 . 0 8 . 7 2 0 ,  3 4 . 0 8 . 7 3 0 ,  a n d  3 4 . 0 8 . 7 4 0 ,  u n l e s s  t h e  

d e c l a r a t i o n  is a m e n d e d  i n  c o n f o r m i t y  w i t h  l a w  a n d  w i t h  t he p r o c e d u r e s  

a n d  r e q u i r e m e n t s  o f  the d e c l a r a t i o n  to  t a k e  a d v a n t a g e  o f  t he p r o ­

v i s i o n s  o f  A S  3 4 . 0 8 . 0 6 0 ,  i n  w h i c h  c a s e  a l l  t h e  s e c t i o n s  e n u m e r a t e d  i n  

A S  3 4 . 0 8 . 0 4 0  a p p l y  to t he c o o p e r a t i v e  o r  p l a n n e d  c o m m u n i t y .

S e c .  3 4 . 0 8 . 0 6 0 .  A M E N D M E N T S  T O  G O V E R N I N G  I N S T R U M E N T S .  (a) I n  

a m e n d m e n t s  to t h e  d e c l a r a t i o n ,  b y l a w s ,  o r  p l a t s  a n d  p l a n s  o f  a c o m m o n  

i n t e r e s t  c o m m u n i t y  c r e a t e d  b e f o r e  t h e  e f f e c t i v e  d a t e  of t h i s  Act:
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(1) if the result a c c o m p l i s h e d  by the amendment w a s  p e r­

m i t t e d  b y  law p r i o r  to this chapter, the a m e n d m e n t  m a y  be m a d e  e i t h e r  

in a c c o r d a n c e  w i t h  the f o rmer law, i n  w h i c h  case that law a p p l i e s  to 

that am e n d m e n t ,  or  it m a y  be m a d e  u n d e r  this c h a pter; and

(2) if t he result a c c o m p l i s h e d  by the a m e n dment is p e r m i t­

ted  b y  t h i s  c h a pter an d  was not p e r m i t t e d  by law b e f o r e  the e f f e c t i v e  

d a t e  of  this Act, the am e n d m e n t  m a y  be m a d e  u n d e r  this chapter.

(b) A n  a m e n d m e n t  to the d e c l a r a t i o n ,  b y l a w s ,  or plats a n d  p l a n s  

a u t h o r i z e d  by this c h a p t e r  m u s t  be a d o p t e d  in c o n f o r m i t y  w i t h  law a nd 

w i t h  t he p r o c e d u r e s  and r e q u i r e m e n t s  s p e c i f i e d  by  the d e c l a r a t i o n ,  

b y l a w s ,  o r  plats a n d  plans. If an a m e n d m e n t  g r a n t s  a p e r s o n  any 

right, power, or p r i v i l e g e  p e r m i t t e d  by this chapter, eac h  c o r r e l a t i v e  

o b l i g a t i o n ,  liability, and r e s t r i c t i o n  in this c h a p t e r  also a p p l i e s  to 

the p e rson.

Sec. 34.08.070. A P P L I C A B I L I T Y  TO  N O N R E S I D E N T I A L  P L A N N E D  C O M M U N I­

TIES. (a) This c h a p t e r  doe s  n ot a p p l y  to a p l a n n e d  c o m m u n i t y  in 

w h i c h  e a c h  unit is r e s t r i c t e d  e x c l u s i v e l y  to n o n r e s i d e n t i a l  u s e  u n l e s s  

t h e  d e c l a r a t i o n  p r o v i d e s  that the c h a p t e r  doe s  a p p l y  to t he p l a n n e d

t
c o m m u n i t y .

(b) This c h a p t e r  a p p l i e s  to a p l a n n e d  c o m m u n i t y  c o n t a i n i n g  some 

u n i t s  that are r e s t r i c t e d  e x c l u s i v e l y  to n o n r e s i d e n t i a l  u s e  a n d  o t h e r  

u n i t s  t hat are not r e s t r i c t e d  e x c l u s i v e l y  to n o n r e s i d e n t i a l  u s e  o nly 

if t he d e c l a r a t i o n  p r o vides that the c h a p t e r  a p p l i e s  to t h e  p l a n n e d  

c o m m u n i t y  or the real e s t a t e  c o m p r i s i n g  the u n i t s  that m a y  b e  u s e d  for 

r e s i d e n t i a l  p u r p o s e s  w o u l d  be a p l a n n e d  c o m m u n i t y  in the a b s e n c e  of 

t h e  u n i t s  that m a y  not be u s e d  for r e s i d e n t i a l  purposes.

Sec. 34.08.080. A P P L I C A B I L I T Y  T O  O U T - O F - S T A T E  C O M M O N  I N T E R E S T  

C O M M U N I T I E S .  T h i s  c h a p t e r  d o e s  n ot a p p l y  to a c o m m o n  i n t e r e s t  c o m m u­

n i t y  o r  unit l o c a t e d  o u t s i d e  th e  state, but A S  34.08.520 - 3 4 . 0 8 . 5 8 0
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apply to  a  c o n t r a c t  f or the d i s p o s i t i o n  of a c o m m o n  i n t e r e s t  c o m m u n i t y  

or u n i t  that is s i g n e d  in the s t ate by  a p a r t y  u n l e s s  the d i s p o s i t i o n  

is e x e m p t  u n d e r  A S  34.08.510(b).

A R T I C L E  2. CREATION, A L T E R A T I O N ,  A N D  T E R M I N A T I O N  OF  

COMM O N  I N T E R E S T  C O M M U N I T I E S .

Sec. 34.08.090. C R E A T I O N  OF C O M M O N  I N T E R E S T  C O M M U N I T I E S .  (a) A  

c o m m o n  inter e s t  c o m m u n i t y  m a y  be  c r e a t e d  u n d e r  this c h a p t e r  onl y  by

r e c o r d i n g  a d e c l a r a t i o n  e x e c u t e d  in th e  s ame m a n n e r  as a d e e d  and, in

a c o o p e r a t i v e ,  by c o n v e y i n g  the real e s t a t e  subject to t he d e c l a r a t i o n  

to the ass o c i a t i o n .  The d e c l a r a t i o n  m u s t  be  r e c o r d e d  in e a c h  r e c o r d­

ing d i s t r i c t  in w h i c h  a p o r t i o n  of the c o m m o n  interest c o m m u n i t y  is 

l o c a t e d  a nd must be i n d exed in the g r a n t e e ' s  i n d e x  in t he n a m e  of the 

c o m m o n  interest co m m u n i t y  a nd the a s s o c i a t i o n  and in the gr a n t o r ' s  

index i n  the n a m e  of each p e r s o n  e x e c u t i n g  the d e c l a ration.

(b) In  a c o n d o minium, a d e c l a r a t i o n  or  a n  a m e n d m e n t  to a d e c l a­

ra t i o n  that adds a unit m a y  no t  be r e c o r d e d  u n l e s s  the s t r u c t u r a l  

c o m p o n e n t s  and m e c h a n i c a l  s y s tems of e a c h  b u i l d i n g  c o n t a i n i n g  or  

c o m p r i s i n g  a uni t  of the c o n d o m i n i u m  is c o m p l e t e d  s u b s t a n t i a l l y  in

a c c o r d a n c e  w i t h  the plans, as e v i d e n c e d  by  a c e r t i f i c a t e  of c o m p l e t i o n  

e x e c u t e d  by an ind e p e n d e n t  r e g i s t e r e d  e n g i n e e r ,  surveyor, or ar c h i t e c t  

r e c o r d e d  w i t h  t he d e c l a r a t i o n  or a m e n d m e n t  to the d e c l a r a t i o n .

Sec. 34.08.100. U N I T  B O U N D A R I E S .  E x c e p t  as p r o v i d e d  by the

d e c l a r a t i o n

(1) if walls, floors, or  c e i l i n g s  are d e s i g n a t e d  as b o u n d­

arie s  of a  unit, the lath, furring, w a l l b o a r d ,  p l a s t e r b o a r d ,  p l a s t e r ,  

p a n e l i n g ,  tiles, w a l l paper, paint, f i n i s h e d  flooring, a n d  o t h e r  m a t e­

rial s  c o n s t i t u t i n g  a part of the f i n i s h e d  s u r f a c e s  of the wall s ,  

f l o ors, or c e i l i n g  are a par t  of the u n it, a n d  all o t h e r  p o r t i o n s  of  

the wall s ,  floors, or c e i l i n g s  are a p a r t  of the c o m m o n  elements;

SB 44 -4-
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(2) if a chute, flue, d u c t ,  w i r e ,  c o n d u i t ,  b e a r i n g  w a l l ,  

b e a r i n g  c o l u m n ,  o r  o t h e r  f i x t u r e  lie s  p a r t i a l l y  w i t h i n  a n d  p a r t i a l l y

o u t s i d e  t h e  d e s i g n a t e d  b o u n d a r i e s  of  a u n i t ,  t h e  p o r t i o n  s e r v i n g  o n l y
*

t h e  u n i t  is a l i m i t e d  c o m m o n  e l e m e n t  a l l o c a t e d  s o l e l y  to t he u n i t ,  a n d  

a n y  p o r t i o n  s e r v i n g  m o r e  t h a n  o n e  uni t  o r  a p o r t i o n  o f  the c o m m o n  

e l e m e n t s  is a p a r t  of the c o m m o n  e l e m e n t s ;

(3) s u b j e c t  to (2) of  t h i s  s e c t i o n ,  s p a c e s ,  i n t e r i o r  p a r t i­

tions, a n d  o t h e r  f i x t u r e s  an d  i m p r o v e m e n t s  w i t h i n  t he b o u n d a r i e s  o f  a 

u n i t  a re a p a r t  of the unit;

(A) a ny s h u t t e r s ,  a w n i n g s ,  w i n d o w  boxes, d o o r s t e p s ,  s t o o p s ,  

p o r c h e s ,  d e c k s ,  b a l c o n i e s ,  p a t i o s ,  a nd e a c h  e x t e r i o r  d o o r  a n d  w i n d o w  

o r  o t h e r  f i x t u r e  d e s i g n e d  to s e r v e  a s i n g l e  u n i t  t h a t  is l o c a t e d  

o u t s i d e  t he b o u n d a r i e s  of the u n i t ,  a r e  l i m i t e d  c o m m o n  e l e m e n t s  a l l o­

ca t e d  e x c l u s i v e l y  to the unit.

Sec. 3 A . 0 8 . 1 1 0 .  C O N S T R U C T I O N  A N D  V A L I D I T Y  O F  D E C L A R A T I O N  A N D  

B Y L A W S .  (a) E a c h  p r o v i s i o n  of t h e  d e c l a r a t i o n  a n d  b y l a w s  is s e v e r­

abl e  .

(b) T h e  r u l e  a g a i n s t  p e r p e t u i t i e s  d o e s  not d e f e a t  any p r o v i s i o n  

of the d e c l a r a t i o n ,  b y l a w s ,  r u l e s ,  o r  r e g u l a t i o n s  a d o p t e d  u n d e r  A S  3A. 

0 8 . 3 2 0 ( a ) ( 1 ) .

(c) I n  a c o n f l i c t  b e t w e e n  t he p r o v i s i o n s  of  t h e  d e c l a r a t i o n  a n d  

the b y l a w s ,  t h e  d e c l a r a t i o n  p r e v a i l s  u n l e s s  th e  d e c l a r a t i o n  is i n c o n­

sis t e n t  w i t h  t h i s  chapter.

(d) T i t l e  to a uni t  a n d  c o m m o n  e l e m e n t s  is n o t  r e n d e r e d  u n ­

m a r k e t a b l e  o r  o t h e r w i s e  a f f e c t e d  b y  r e a s o n  of  a n  i n s u b s t a n t i a l  f a i l u r e  

of t he d e c l a r a t i o n  to c o m p l y  w i t h  t h i s  c h a p t e r .  W h e t h e r  a s u b s t a n t i a l  

f a i l u r e  i m p a i r s  m a r k e t a b i l i t y  is n o t  a f f e c t e d  b y  t h i s  chapter.

Sec. 3 A . 0 8 . 1 2 0 .  D E S C R I P T I O N  O F  U N I T S .  A  d e s c r i p t i o n  o f  a  u n i t

that s e t s  o u t  t he n a m e  of  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y ,  t h e  r e c o r d i n g
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d a t a  f o r  t he d e c l a r a t i o n ,  t he r e c o r d i n g  d i s t r i c t  in  w h i c h  t he c o m m o n  

i n t e r e s t  c o m m u n i t y  is located, a n d  t h e  i d e n t i f y i n g  n u m b e r  of  t he unit, 

is a l e g a l l y  s u f f i c i e n t  d e s c r i p t i o n  o f  t h e  u n i t  a n d  al l  r i g h t s ,  o b l i­

ga t i o n s ,  a n d  i n t e r e s t s  a p p u r t e n a n t  to  t he u n i t  t hat w e r e  c r e a t e d  b y  

t h e  d e c l a r a t i o n  or b y l a w s .

Sec. 3 4 . 0 8 . 1 3 0 .  C O N T E N T S  O F  D E C L A R A T I O N .  (a) T h e  d e c l a r a t i o n  

m u s t  c o n t a i n :

(1) the n a m e s  of t he c o m m o n  i n t e r e s t  c o m m u n i t y  a n d  t h e  

a s s o c i a t i o n  a n d  a s t a t e m e n t  t h a t  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  is 

e i t h e r  a c o n d o m i n i u m ,  c o o p e r a t i v e ,  o r  p l a n n e d  c o m m u n i t y ;

(2) the n a m e  of e a c h  r e c o r d i n g  d i s t r i c t  i n  w h i c h  a p art of 

t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  is  s i t u a t e d ;

(3) a l e g a l l y  s u f f i c i e n t  d e s c r i p t i o n  of  t h e  r e a l  e s t a t e  

i n c l u d e d  in  t he c o m m o n  i n t e r e s t  c o m m u n i t y ;

(4) a s t a t e m e n t  of t h e  m a x i m u m  n u m b e r  of u n i t s  that t he 

d e c l a r a n t  r e s e r v e s  t h e  right to c r e a t e ;

(5) in a c o n d o m i n i u m  o r  p l a n n e d  c o m m u n i t y ,  a  d e s c r i p t i o n  of 

th e  b o u n d a r i e s  of e a c h  unit c r e a t e d  by t h e  d e c l a r a t i o n ,  i n c l u d i n g  t h e  

i d e n t i f y i n g  n u m b e r  o f  the u n i t ,  o r  in a c o o p e r a t i v e ,  a d e s c r i p t i o n ,  

w h i c h  m a y  be by p l a t s  or p l a n s ,  o f  e a c h  u n i t  c r e a t e d  b y  the d e c l a r a­

tion, i n c l u d i n g  t h e  i d e n t i f y i n g  n u m b e r  o f  t h e  u n it, its s i z e  or  n u m b e r  

of r o o m s ,  a n d  its l o c a t i o n  w i t h i n  a b u i l d i n g  if it is w i t h i n  a b u i l d­

ing  c o n t a i n i n g  m o r e  t h a n  one u n i t ;

(6) a d e s c r i p t i o n  o f  a n y  l i m i t e d  c o m m o n  e l e m e n t s ,  o t h e r  

t h a n  t h o s e  s p e c i f i e d  in AS 3 4 . 0 8 . 1 0 0 ( 2 )  a n d  (4) o r  3 4 . 0 8 . 1 7 0 ( b ) ( 1 0 )  

and, in  a p l a n n e d  c o m m u n i t y ,  a n y  rea l  e s t a t e  tha t  is o r  m u s t  b e c o m e  

c o m m o n  e l e m e n t s ;

(7) a d e s c r i p t i o n  o f  a n y  r e a l  e s t a t e ,  e x c e p t  rea l  e s t a t e  

s u b j e c t  to d e v e l o p m e n t  r i g h t s ,  t h a t  m a y  b e  a l l o c a t e d  s u b s e q u e n t l y  as
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l i m i t e d  c o m m o n  elements, o t h e r  t h a n  l i m i t e d  c o m m o n  e l e m e n t s  s p e c i f i e d  

in  A S  3 4 . 0 8 . 1 0 0 ( 2 )  a nd (4), t o g e t h e r  w i t h  a statement tha t  the d e s i g­

n a t e d  real e s t a t e  may be al l o c a t e d ;

(8) a d e s c r i p t i o n  of any d e v e l o p m e n t  rights o r  o t h e r  s p e­

cial d e c l a r a n t  rights r e s e r v e d  by the declarant, t o g e t h e r  w i t h  a 

l e g a l l y  s u f f i c i e n t  d e s c r i p t i o n  of the real e s t a t e  to w h i c h  e a c h  of the 

r i g h t s  applies, and a time limit w i t h i n  w h i c h  e a c h  of t he rights m ust 

be ex e r c i s e d ;

(9) if a d e v e l o p m e n t  right m a y  be e x e r c i s e d  w i t h  respect to
%

d i f f e r e n t  p a r c e l s  of real e s t a t e  at d i f f e r e n t  times, a s t a t ement to 

tha t  effe c t  t o g e t h e r  w i t h

(A) e i t h e r  a s t a t e m e n t  f i xing the b o u n d a r i e s  of t he

p o r t i o n s  a n d  r e g u l a t i n g  the o r d e r  in w h i c h  the p o r t i o n s  m a y  be

s u b j e c t e d  to the e x e r c i s e  of e a c h  d e v e l o p m e n t  r i g h t  or a s t a t e­

men t  that a s s u r a n c e s  are not m a d e  w i t h  rega r d  to m a t t e r s  u n d e r

this p a r a g r a p h ;  and

(B) a s t a t e m e n t  as to w h e ther, if a d e v e l o p m e n t  right 

is e x e r c i s e d  in a p o r t i o n  of the rea l  e s t a t e  s u b j e c t  to the 

d e v e l o p m e n t  right, the d e v e l o p m e n t  right mus t  be e x e r c i s e d  in  a ll 

or in  any o t h e r  p o r t i o n  of the r e m a i n d e r  of that r e a l  estate;

(10) any o t h e r  c o n d i t i o n  or l i m i t a t i o n  u n d e r  w h i c h  the 

r i g h t s  d e s c r i b e d  in (8) of this s u b s e c t i o n  m a y  be e x e r c i s e d  o r  w i l l  

l a p s e ;

1 f:
(11) an a l l o c a t i o n  to e a c h  unit of the a l l o c a t e d  i n t e r e s t s  

i n  the m a n n e r  d e s c r i b e d  in A S  34.08.150;

(12) any r e s t r i c t i o n s

(A) on use, o c c u pancy, a nd a l i e n a t i o n  of the units;

a nd

(B) on the amount f o r  w h i c h  a u nit m a y  be s old or  o n



t h e  a m o u n t  that m a y  b e  r e c e i v e d  b y  a uni t  o w n e r  o n  sale, c o n d e m­

n a t i o n ,  or  c a s u a l t y  loss to t h e  u n i t  or  to the c o m m o n  i n t e r e s t  

c o m m u n i t y ,  or o n  t e r m i n a t i o n  o f  t he c o m m o n  i n t e r e s t  c o m m u n i t y ;

(13) the r e c o r d i n g  d ata f o r  r e c o r d e d  e a s e m e n t s  and l i c e n s e s  

a p p u r t e n a n t  to o r  i n c l u d e d  in the c o m m o n  i n t e r e s t  c o m m u n i t y  o r  to 

w h i c h  a n y  p o r t i o n  of the c o m m o n  i n t e r e s t  c o m m u n i t y  is or m ay b e c o m e  

s u b j e c t  by  v i r t u e  o f  a r e s e r v a t i o n  i n  the d e c l a r a t i o n ;  and

(14) e a c h  m a t t e r  r e q u i r e d  b y  AS  3 4 . 0 8.140, 3 4 . 0 8.150, 34.-

0 8 .160, 3 4 . 0 8.170, 3 4 . 0 8 . 2 3 0 ,  3 4 . 0 8 . 2 4 0  and 34.0 8 . 3 3 0 ( d ) .

(b) A  d e c l a r a t i o n  m a y  c o n t a i n  o t h e r  m a t t e r s  the d e c l a r a n t  c o n­

side r s  a p p r o p r i a t e .

Sec. 34.08.140. L E A S E H O L D  C O M M O N  I N T E R E S T  C O M M U N I T I E S .  (a) If 

the e x p i r a t i o n  o r  t e r m i n a t i o n  of a l e ase or a m e m o r a n d u m  of t h e  lease 

w i l l  t e r m i n a t e  the c o m m o n  i n t e r e s t  c o m m u n i t y  o r  r e d u c e  its s i ze, the 

lease or  a m e m o r a n d u m  of  the lease m u s t  be  r e c o rded. In  a c o n d o m i n i u m  

or  p l a n n e d  c o m m unity, t he l e ssor o f  e ach lease d e s c r i b e d  i n  this 

s u b s e c t i o n  shall s i g n  t h e  d e c l a r a t i o n .  T he d e c l a r a t i o n  m u s t  s t a t e :

(1) the r e c o r d i n g  d a t a  f o r  the lease or  a s u m m a r y  o f  the 

c o m p l e t e  lease;

(2) the d a t e  o n  w h i c h  t h e  lease is s c h e d u l e d  to e x p i r e ;

(3) a l e g a l l y  s u f f i c i e n t  d e s c r i p t i o n  of the r e a l  estate 

s u b j e c t  to the lease;

(4) any r i ght of the u n i t  o w ners to r e d e e m  the r e v e r s i o n  

and t he m a n n e r  in  w h i c h  the r i g h t s  m a y  be  e x e r c i s e d ,  or a s t a t e m e n t  

that t h e  u n i t  o w n e r s  d o  n ot h a v e  a  r i ght to r e d e e m  the r e v e r s i o n ;

(5) any r i g h t  of the u n i t  o w n e r s  to r e m o v e  any i m p r o v e m e n t s  

w i t h i n  a r e a s o n a b l e  t i m e  a f ter t h e  e x p i r a t i o n  o r  t e r m i n a t i o n  o f  the 

lease, o r  a s t a t e m e n t  tha t  the u n i t  o w n e r s  d o  n ot h a v e  t he r i g h t  to 

r e m o v e  i m p r o v e m e n t s  a f t e r  the e x p i r a t i o n  or  t e r m i n a t i o n  of t h e  lease;



1 - and

2 (6) a n y  r i g h t  of t he u n i t  o w n e r s  t o  r e n e w  t he l e a s e  a n d  t he

3 c o n d i t i o n s  of  t he r e n e w a l ,  or a s t a t e m e n t  t h a t  t h e  u n i t  o w n e r s  d o  not

4 h a v e  t h e  r i g h t  to r e n e w  the lease.

5 (b) A f t e r  the d e c l a r a t i o n  f o r  a l e a s e h o l d  c o n d o m i n i u m  o r  lease-

6 h o l d  p l a n n e d  c o m m u n i t y  is r e c o r d e d ,  n e i t h e r  t h e  l e s s o r  n o r  t h e  s u c c e s -

7 s or i n  i n t e r e s t  of t h e  l e s s o r  m a y  t e r m i n a t e  t h e  l e a s e h o l d  i n t e r e s t  of

8 a u n i t  o w n e r  w h o  m a k e s  t i m e l y  p a y m e n t  of a u n i t  o w n e r ' s  s h a r e  of  the

9 r ent a n d  o t h e r w i s e  c o m p l i e s  w i t h  the c o v e n a n t s  that, if  v i o l a t e d ,

10 w o u l d  e n t i t l e  the l e s s o r  to t e r m i n a t e  the lease. T h e  l e a s e h o l d  inte r -

11 est of  a uni t  o w n e r  in  a c o n d o m i n i u m  or p l a n n e d  c o m m u n i t y  is n o t  af-

12 f e c t e d  by  the f a i l u r e  of  any o t h e r  p e r s o n  to  p a y  rent o r  f u l f i l l  a

o 13 c o v e n a n t .

14 (c) T h e  a c q u i s i t i o n  of t h e  l e a s e h o l d  i n t e r e s t  of a u n i t  o w n e r  by

15 the o w n e r  of the r e v e r s i o n  o r  r e m a i n d e r  d o e s  n o t  m e r g e  t h e  l e a s e h o l d

16 a n d  f ee s i m p l e  i n t e r e s t s  u n l e s s  th e  l e a s e h o l d  i n t e r e s t s  of  a l l  u n i t

17 o w n e r s  s u b j e c t  to t h a t  r e v e r s i o n  or  r e m a i n d e r  are a c q u i r e d .

18 (d) If the e x p i r a t i o n  o r  t e r m i n a t i o n  of  a l e a s e  d e c r e a s e s  t he

19 n u m b e r  of u n i t s  in a  c o m m o n  i n t e r e s t  c o m m u n i t y ,  t he a l l o c a t e d  inter-

2 0  e s t s  m u s t  be r e a l l o c a t e d  u n d e r  A S  3 4 . 0 8 . 7 4 0 ( a )  as if t h e  u n i t s  h a d

2 1  b e e n  t a k e n  by e m i n e n t  d o m ain. T h e  r e a l l o c a t i o n  m u s t  b e  c o n f i r m e d  b y

2 2  a n  a m e n d m e n t  to t he d e c l a r a t i o n  p r e p a r e d ,  e x e c u t e d ,  a n d  r e c o r d e d  by

2 3  t he a s s o c i a t i o n  of u n i t  o w n e r s .

2 4  Sec. 3 4 . 0 8 . 1 5 0 .  A L L O C A T I O N  O F  A L L O C A T E D  I N T E R E S T S .  (a) T h e

2 5  d e c l a r a t i o n  m u s t  a l l o c a t e

2 6  (1) to e a c h  u n i t  i n  a c o n d o m i n i u m ,  a f r a c t i o n  o r  p e r c e n t a g e
7

2 7  of  u n d i v i d e d  i n t e r e s t s  in t h e  c o m m o n  e l e m e n t s  a n d  i n  t h e  c o m m o n  ex-

2 8  p e n s e s  of th e  a s s o c i a t i o n  a n d  a p o r t i o n  o f  t h e  v o t e s  i n  t h e  a s s o c i a -

2 9  t i o n ;
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(2) to e a c h  u n i t  i n  a c o o p e r a t i v e ,  a n  o w n e r s h i p  i n t e r e s t  in  

t h e  a s s o c i a t i o n ,  a f r a c t i o n  o r  p e r c e n t a g e  o f  t h e  c o m m o n  e x p e n s e s  of

3 t h e  a s s o c i a t i o n  a n d  a  p o r t i o n  of  t h e  v o t e s  i n  the a s s o c i a t i o n ;  a nd

(3) to  e a c h  u n i t  i n  a p l a n n e d  c o m m u n i t y ,  a f r a c t i o n  o r

5 p e r c e n t a g e  of t h e  c o m m o n  e x p e n s e s  of  the a s s o c i a t i o n  a n d  a p o r t i o n  of

6 t h e  v o t e s  i n  t he a s s o c i a t i o n .

7 (b) T h e  d e c l a r a t i o n  m u s t  s t a t e  the f o r m u l a s  u s e d  to e s t a b l i s h

8 a l l o c a t i o n s  of i n t e r e s t s .  T h e  a l l o c a t i o n s  m a y  not d i s c r i m i n a t e  in

9 f a v o r  o f  u n i t s  o w n e d  b y  t h e  d e c l a r a n t  or a n  a f f i l i a t e  of  the d e c l a­

ra n t  .

(c) If a u n i t  m a y  be  a d d e d  to or w i t h d r a w n  f r o m  the c o m m o n  

i n t e r e s t  c o m m u n i t y ,  t he d e c l a r a t i o n  mus t  s t a t e  the f o r m u l a s  to b e  u s e d

13 to  r e a l l o c a t e  t h e  a l l o c a t e d  i n t e r e s t s  a m o n g  t h e  u n i t s  i n c l u d e d  i n  the

14 c o m m o n  i n t e r e s t  c o m m u n i t y  a f t e r  the a d d i t i o n  o r  w i t h d r a w a l .

15 (d) T h e  d e c l a r a t i o n  m a y  p r o v i d e :  (1) that d i f f e r e n t  a l l o c a -

16 t i o n s  o f  v o t e s  s h a l l  be  m a d e  to the u n i t s  o n  p a r t i c u l a r  m a t t e r s  s p eci-

17 f i e d  i n  t he d e c l a r a t i o n ;  (2) f o r  c u m u l a t i v e  v o t i n g  o n l y  f o r  t he p u r -

18 p o s e  of e l e c t i n g  m e m b e r s  o f  t he e x e c u t i v e  b o a r d ;  a n d  (3) f o r  c l a s s

19 v o t i n g  o n  s p e c i f i e d  i s s u e s  a f f e c t i n g  the c l a s s  if n e c e s s a r y  to p r o t e c t

2 0  v a l i d  i n t e r e s t s  of t he class. A  d e c l a r a n t  m a y  not u t i l i z e  c u m u l a t i v e

2 1  o r  c l a s s  v o t i n g  f o r  t he p u r p o s e  of  e v a d i n g  a n y  l i m i t a t i o n  i m p o s e d  o n

22  d e c l a r a n t s  by  t h i s  c h a p t e r  n o r  m a y  u n i t s  c o n s t i t u t e  a c l ass b e c a u s e

23 t h e y  a r e  o w n e d  b y  a d e c l a r a n t .

2 4  (e) E x c e p t  f o r  m i n o r  v a r i a t i o n s  d u e  t o  r o u n d i n g ,  t h e  s u m  of t h e

25 c o m m o n  e x p e n s e  l i a b i l i t i e s  and, i n  a c o n d o m i n i u m ,  t he s u m  of t h e  

u n d i v i d e d  i n t e r e s t s  i n  t h e  c o m m o n  e l e m e n t s  a l l o c a t e d  at an y  t i m e  to

a l l  t h e  u n i t s  m u s t  e a c h  e q u a l  o n e  if s t a t e d  as a f r a c t i o n  o r  100 

p e r c e n t  if s t a t e d  as a p e r c e n t a g e .  I n  t h e  e v e n t  o f  d i s c r e p a n c y  b e ­

t w e e n  a n  a l l o c a t e d  i n t e r e s t  a n d  t he r e s u l t  d e r i v e d  f r o m  a p p l i c a t i o n  o f



.

r

t h e  p e r t i n e n t  formula, the a l l o c a t e d  interest prevails.

(f) I n  a cond o m i n i u m ,  the c o m m o n  e l e m e n t s  ar e  not s u b ject to 

p a r t i t i o n ,  a n d  any p u r p o r t e d  c o n v eyance, e n c u m b r a n c e ,  j u d i c i a l  sale, 

o r  o t h e r  v o l u n t a r y  or i n v o l u n t a r y  t r a n s f e r  o f  an  u n d i v i d e d  i n t e r e s t  in 

th e  c o m m o n  e l e m e n t s  m a d e  w i t h o u t  t h e  unit to w h i c h  that i n t erest is 

a l l o c a t e d  is void.

(g) I n  a c o o p e rative, any p u r p o r t e d  c o n v e y a n c e ,  encu m b r a n c e ,  

j u d i c i a l  sale, or  o t h e r  v o l u n t a r y  o r  i n v o l u n t a r y  t r a n s f e r  of a n  o w n e r­

ship interest in the a s s o c i a t i o n  m a d e  w i t h o u t  the p o s s e s s o r y  i n t e r e s t  

in  the unit to w h i c h  that i n t e r e s t  is r e l a t e d  is void.

Sec. 34.08.160. L I M I T E D  C O M M O N  ELEMENTS. (a) E x c e p t  f or the 

l i m i t e d  c o m m o n  e l e m e n t s  d e s c r i b e d  in  AS  3 4 . 0 8 . 1 0 0 ( 2 )  a nd (4), the 

d e c l a r a t i o n  m u s t  s p e c i f y  to w h i c h  unit or u n i t s  e a c h  l i m i t e d  c o m m o n  

e l e m e n t  is allocated. A n  a l l o c a t i o n  may n ot be a l t e r e d  w i t h o u t  the 

c o n sent of the uni t  o w ners w h o s e  u n i t s  are a f f e c t e d .

(b) E x c e p t  as the d e c l a r a t i o n  o t h e r w i s e  p r o v i d e s ,  a l i m i t e d  

c o m m o n  e l e m e n t  m a y  be r e a l l o c a t e d  b y  an a m e n d m e n t  to  the d e c l a r a t i o n  

e x e c u t e d  b y  the u nit o w n e r s  b e t w e e n  or a m o n g  w h o s e  u n i t s  the r e a l l o c a­

t i o n  is made. T h e  p e r s o n s  e x e c u t i n g  the a m e n d m e n t  s h all p r o v i d e  a 

cop y  of the am e n d m e n t  to the a s s o c i a t i o n ,  w h i c h  s h a l l  r e c o r d  it. T h e  

a m e n d m e n t  m u s t  be r e c o r d e d  in th e  names of t he p a r t i e s  a n d  t he c o m m o n  

interest community.

(c) A  c o m m o n  e l e m e n t  not p r e v i o u s l y  a l l o c a t e d  as a l i m i t e d  

c o m m o n  e l e m e n t  m a y  be a l l o c a t e d  as a l i m i t e d  c o m m o n  e l e m e n t  o n l y  u n d e r  

p r o v i s i o n s  in  the d e c l a r a t i o n  a d o p t e d  u n d e r  A S  3 4 . 0 8 . 1 3 0 ( a ) ( 7 ) .  T h e  

a l l o c a t i o n  m ust be  m a d e  by  a n  a m e n d m e n t  to the d e c l a r a t i o n .

Sec. 34.08.170. P L A T S  A N D  PLANS, (a) P l a t s  a n d  p l a n s  a r e  a 

pa r t  of t h e  d e c l a r a t i o n  a nd a r e  r e q u i r e d  fo r  a ll c o m m o n  i n t e r e s t  

c o m m u n i t i e s  exce p t  c o o p e r a t i v e s .  S e p arate p l a t s  a n d  p l a n s  a re n o t
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1 r e q u i r e d  by thi s  c h a p t e r  if t he i n f o r m a t i o n  r e q u i r e d  by t h i s  s e c t i o n

2 is c o n t a i n e d  i n  e i t h e r  a p lat o r  plan. E a c h  p l a t  and p l a n  m u s t  b e

3 c l e a r  a n d  l e g i b l e  a n d  c o n t a i n  a c e r t i f i c a t i o n  tha t  the p l a t  o r  p l a n

4 c o n t a i n s  the i n f o r m a t i o n  r e q u i r e d  by  this secti o n .

5 (b) E a c h  pla t  m ust show:

6 (1) the n a m e  a n d  a s u r v e y  or g e n e r a l  s c h e m a t i c  m a p  of  t he

7 e n t i r e  c o m m o n  i n t e r e s t  co m m u n i t y ;

8 (2) the l o c a t i o n  a n d  d i m e n s i o n s  of the rea l  e s t a t e  n o t

9 s u b j e c t  to d e v e l o p m e n t  r i g h t s  o r  s u b ject o n l y  to the d e v e l o p m e n t  right

10 to w i t h d r a w ,  a n d  the l o c a t i o n  a n d  d i m e n s i o n s  o f  e ach e x i s t i n g  i m p rove-

11 m e n t  w i t h i n  th e  real estate;

12 (3) a l e g a l l y  s u f f i c i e n t  d e s c r i p t i o n  of the r e a l  e s t a t e

13 s u b j e c t  to d e v e l o p m e n t  rights, l a b e l e d  to i d e n t i f y  the r i g h t s  a p p l i c a -

14 b l e  to e a c h  parcel;

15 (4) the exte n t  of e a c h  e n c r o a c h m e n t  by or u p o n  a  p o r t i o n  of

16 the c o m m o n  i n t e r e s t  community;

17 (5) to the e x t e n t  feasible, a l e g a l l y  s u f f i c i e n t  d e s c r i p -

18 t i o n  of e a c h  e a s e m e n t  s e r v i n g  o r  b u r d e n i n g  a  p o r t i o n  o f  the c o m m o n

19 i n t e r e s t  community;

20 (6) the l o c a t i o n  a n d  d i m e n s i o n s  o f  a ny v e r t i c a l  u nit b o u n d -

21 aries not s h o w n  or  p r o j e c t e d  o n  p l ans r e c o r d e d  u n d e r  (d) o f  this

22 s e c t i o n  an d  the i d e n t i f y i n g  n u m b e r  of the u n it;

23 (7) the l o c a t i o n  w i t h  r e f e r e n c e  t o  an  e s t a b l i s h e d  d a t u m  of

24 any h o r i z o n t a l  uni t  b o u n d a r i e s  no t  s h o w n  o r  p r o j e c t e d  o n  p l a n s  re-

25 c o r d e d  u n d e r  (d) of this s e c t i o n  a n d  t he i d e n t i f y i n g  n u m b e r  of the
• ‘v\r j !j m

26 u n i t ;

27 (8) a l e g ally s u f f i c i e n t  d e s c r i p t i o n  of a ny r e a l  e s t a t e  in

28 w h i c h  the u n i t  o w n e r s  w i l l  o w n  o n l y  a n  e s t a t e  for y e a r s ,  l a b e l e d  as

29 " l e a s e h o l d  r e a l  estate";
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1 - (9) t h e  d i s t a n c e  b e t w e e n  n o n c o n t i g u o u s  p a r c e l s  of  r e a l

2 e s t a t e  c o m p r i s i n g  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y ;

3 (10) t h e  l o c a t i o n  a n d  d i m e n s i o n s  o f  l i m i t e d  c o m m o n  e l e m e n t s ,

4 i n c l u d i n g  p o r c h e s ,  d e c k s ,  b a l c o n i e s  a n d  p a t i o s ,  o t h e r  t h a n  p a r k i n g

5 s p a c e s  a n d  the o t h e r  l i m i t e d  c o m m o n  e l e m e n t s  d e s c r i b e d  i n  A S  3 4 . 0 8 . -

6 1 0 0(2) a n d  (4);

7 (11) i n  t h e  c a s e  of  r e a l  e s t a t e  n o t  s u b j e c t  to d e v e l o p m e n t

8 r i g h t s ,  all o t h e r  m a t t e r s  c u s t o m a r i l y  s h o w n  o n  l a n d  s u r v e y s .

9 (c) A  p l a t  m a y  a l s o  s h o w  t he i n t e n d e d  l o c a t i o n  a n d  d i m e n s i o n s  of

10 a c o n t e m p l a t e d  i m p r o v e m e n t  to be  c o n s t r u c t e d  w i t h i n  t he c o m m o n  i n t e r -

11 est c o m m u n i t y .  A  c o n t e m p l a t e d  i m p r o v e m e n t  s h o w n  m u s t  be  l a b e l e d

12 e i t h e r  " M U S T  B E  B U I L T "  o r  " N E E D  N O T  B E  BUILT'*.o 13 (d) To  t he e x t e n t  n o t  s h o w n  o r  p r o j e c t e d  o n  the p l a t s ,  p l a n s  o f

14 t he u n i t s  m u s t  s h o w  o r  p r o j e c t :

15 (1) t h e  l o c a t i o n  a n d  d i m e n s i o n s  o f  t h e  v e r t i c a l  b o u n d a r i e s

16 of  e a c h  unit, a n d  t h e  i d e n t i f y i n g  n u m b e r  o f  t h e  u n it;

17 (2) a n y  h o r i z o n t a l  u n i t  b o u n d a r i e s ,  w i t h  r e f e r e n c e  t o  a n

18 e s t a b l i s h e d  d a t u m ,  a n d  t h e  i d e n t i f y i n g  n u m b e r  o f  t he u n i t ;  a n d

19 (3) e a c h  u n i t  i n  w h i c h  t he d e c l a r a n t  h a s  r e s e r v e d  t h e  r i g h t

20 to c r e a t e  a d d i t i o n a l  u n i t s  o r  c o m m o n  e l e m e n t s ,  i d e n t i f i e d  app'ropri-

21 a t ely.

22 (e) U n l e s s  t h e  d e c l a r a t i o n  p r o v i d e s  o t h e r w i s e ,  t h e  h o r i z o n t a l

23 b o u n d a r i e s  of p a r t  of  a u n i t  l o c a t e d  o u t s i d e  a  b u i l d i n g  h a v e  t h e  s a m e

24 e l e v a t i o n  as t h e  h o r i z o n t a l  b o u n d a f i e s  o f  t h e  i n s i d e  p a r t  a n d  n e e d  n o t

25 be  d e p i c t e d  o n  t h e  p l a t s  d n d  p l ans.

26 (f) U p o n  t h e  e x e r c i s e  of a ny d e v e l o p m e n t  t i g h t ,  t h e  d e c l a r a n t

27 s h a l l  e i t h e r  r e c o r d  n e w  p l a t s  a n d  p l a n s  n e c e s s a r y  tb c o n f o r m  t o  t h e

28 r e q u i r e m e n t s  o f  (a), (b), a n d  (d) of  thiff s e c t i o n ;  o r  r e c o r d  n e w

o 29 c e r t i f i c a t i o n s  o f  p l a t s  a n d  p l a n s  p r e v i o u s l y  r e c o r d e d  i f  t h e  p l a t s  a n d
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1 p l a n s  o t h e r w i s e  c o n f o r m  to t h e  r e q u i r e m e n t s  of (a), (b), a n d  (d) of

2 t h i s  s e c t i o n .

3 (g) A n y  c e r t i f i c a t i o n  of  a p l a t  or p l a n  r e q u i r e d  b y  t h i s  s e c t i o n

4 o r  A S  3 4 . 0 8 . 0 9 0 ( b )  m u s t  be  m a d e  b y  a n  i n d e p e n d e n t  r e g i s t e r e d  surveyor,

5 a r c h i t e c t ,  o r  e n g i n e e r .

6 Sec. 3 4 . 0 8 . 1 8 0 .  E X E R C I S E  O F  D E V E L O P M E N T  R I G H T S .  (a) To exer-

7 c i s e  a  d e v e l o p m e n t  r i g h t  r e s e r v e d  u n d e r  A S  3 4 . 0 8 . 1 3 0 ( a ) ( 8 ) ,  a decla-

8 r a n t  s h a l l  p r e p a r e ,  e x e c u t e ,  a n d  r e c o r d  a n  a m e n d m e n t  to t h e  d e c l a r a -

9 t i o n  and, in  a c o n d o m i n i u m  o r  p l a n n e d  c o m m u n i t y ,  c o m p l y  w i t h  AS  34.-

10 0 8 . 1 7 0 .  T h e  d e c l a r a n t  is t h e  u n i t  o w n e r  of  t h e  u n i t s  c r e a t e d  u n d e r

11 t h e  a m e n d m e n t .  T h e  a m e n d m e n t  to  t h e  d e c l a r a t i o n  m u s t  a s s i g n  a n  iden-

12 t i f y i n g  n u m b e r  to e a c h  n e w  u n i t  c r e a t e d ,  and, e x c e p t  i n  t h e  cas e  of

13 s u b d i v i s i o n  o r  c o n v e r s i o n  o f  u n i t s  d e s c r i b e d  i n  (b) o f  t h i s  section,

14 r e a l l o c a t e  t he a l l o c a t e d  i n t e r e s t s  a m o n g  a ll u n i t s .  T h e  a m e n d m e n t

15 m u s t  d e s c r i b e  a n y  c o m m o n  e l e m e n t s  a n d  a n y  l i m i t e d  c o m m o n  e l e m e n t s

16 c r e a t e d  u n d e r  t h e  a m e n d m e n t  and, i n  th e  c a s e  of l i m i t e d  c o m m o n  ele-

17 m e n t s ,  d e s i g n a t e  t h e  u nit to w h i c h  e a c h  is a l l o c a t e d  to  t he e x t e n t

18 r e q u i r e d  b y  A S  3 4 . 0 8 . 1 6 0 .

19 (b) A  d e v e l o p m e n t  r i g h t  m a y  b e  r e s e r v e d  w i t h i n  a n y  r e a l  e s t a t e

2 0  a d d e d  to the c o m m o n  i n t e r e s t  c o m m u n i t y  if t h e  a m e n d m e n t  a d d i n g  t h e

2 1  r e a l  e s t a t e  i n c l u d e s  the m a t t e r s  r e q u i r e d  b y  A S  3 4 . 0 8 . 1 3 0  o r  34.08.-

22 140, and, i n  a  c o n d o m i n i u m  o r  p l a n n e d  c o m m u n i t y ,  if t h e  p l a t s  a n d

23 p l a n s  i n c l u d e  t h e  m a t t e r s  r e q u i r e d  by  A S  3 4 . 0 8 . 1 7 0 .  T h i s  p r o v i s i o n

24  d o e s  n o t  e x t e n d  t h e  time l i m i t  o n  the e x e r c i s e  o f  d e v e l o p m e n t  r i g h t s

25 i m p o s e d  b y  t h e  d e c l a r a t i o n  u n d e r  A S  3 4 . 0 8 . 1 3 0 ( a ) ( 8 ) .

26 (c) W h e n e v e r  a d e c l a r a n t  e x e r c i s e s  a d e v e l o p m e n t  r i g h t  to s u b d i -

2 7  v i d e  o r  c o n v e r t  a  u n i t  p r e v i o u s l y  c r e a t e d  i n t o  a d d i t i o n a l  u n i t s ,

28  c o m m o n  e l e m e n t s ,  o r  both:

29 (1) i f  th e  d e c l a r a n t  c o n v e r t s  t h e  u n i t  e n t i r e l y  to c o m m o n
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el e m e n t s ,  the a m e n d m e n t  to the d e c l a r a t i o n  must r e a l l o c a t e  all the

a l l o c a t e d  i n t e r e s t s  of the u n i t  a m o n g  the other u n i t s  as if t hat unit 

h a d  b e e n  t a k e n  b y  eminent domain; a n d

(2) if the d e c l a r a n t  s u b d i v i d e s  the u n i t  into t w o  or m o r e

u n its, w h e t h e r  o r  not any p a r t  of t h e  u nit is c o n v e r t e d  i n t o  c o mmon

e l e m e n t s ,  the am e n d m e n t  to the d e c l a r a t i o n  must r e a l l o c a t e  all the 

a l l o c a t e d  i n t e r e s t s  of the u nit a m o n g  the units c r e a t e d  by t h e  subdi- ;

v i s i o n  in any r e a s o n a b l e  m a n n e r  p r e s c r i b e d  by the d e c l arant.

(d) If the d e c l a r a t i o n  u n d e r  A S  34.08 . 1 3 0 ( a ) ( 8 )  p r o v i d e s  that i 

all or a p o r t i o n  of the r eal e s t a t e  is subject to a right o f  w i t h d r a w -  1 

al:

(1) if all of t he real e s t a t e  is s u b ject to w i t h d r a w a l  a n d  

the d e c l a r a t i o n  does not d e s c r i b e  s e p a r a t e  p o r t i o n s  of r e a l  e s tate
i

subject to the right, n one of the r e a l  estate m a y  b e  w i t h d r a w n  a f ter a 

unit h as b e e n  c o n v e y e d  to a p u r c h a s e r ;  and

(2) if a p o r t i o n  is s u b j e c t  to w i t h d r a w a l ,  it m a y  not b e;

w i t h d r a w n  a f t e r  a unit in the p o r t i o n  has b e e n  c o n v e y e d  to a  p u r­

chaser.

Sec. 34.08.190. A L T E R A T I O N S  O F  UNITS. S u b j e c t  to the p r o v i s i o n s  

of the d e c l a r a t i o n  and o t h e r  p r o v i s i o n s  of law, a uni t  o w n e r  (1) m a y  ! 

m a k e  an i m p r o v e m e n t  or a l t e r a t i o n  to the unit tha t  does n ot i m pair t he 

s t r u c t u r a l  i n t e g r i t y  or m e c h a n i c a l  systems or l e s s e n  the s u p p o r t  of a 

p o r t i o n  of t he common i n t e r e s t  c o m m u n i t y ;  (2) m a y  not change t he 

a p p e a r a n c e  of the c o mmon e l e m e n t s  o r  the e x t e r i o r  a p p e a r a n c e  of a u n i t
* ' t

o r  any p o r t i o n  of the c o m m o n  i n t e r e s t  community w i t h o u t  p e r m i s s i o n  of 

the a s s o c i a t i o n ;  (3) a f t e r  a c q u i r i n g  an a d j o i n i n g  u n i t  or  a n

a d j o i n i n g  p a r t  of a n  a d j o i n i n g  unit, m a y  r e m o v e  o r  a l t e r  ah,

i n t e r v e n i n g  p a r t i t i o n  o r  c r eate a p e r t u r e s  in the p a r t i t i o n  e v e n  if the 

p a r t i t i o n  in  w h o l e  or i n  p a r t  is a c o m m o n  e l e m e n t ,  if t he r e m oval or

I



O

1 a l t e r a t i o n  d o e s  n o t  i m p a i r  the s t r u c t u r a l  i n t e g r i t y  o r  m e c h a n i c a l

2 s y s t e m s  o r  l e s s e n  t h e  s u p p o r t  of a p o r t i o n  of t he c o m m o n  i n t e r e s t

3 c o m m u n i t y  a n d  is c o m p l e t e d  a c c o r d i n g  to a p p l i c a b l e  codes a n d  in  a

4 w o r k m a n l i k e  m a n n e r .  R e m o v a l  of p a r t i t i o n s  or  c r e a t i o n  of  a p e r t u r e s

5 u n d e r  t h i s  p a r a g r a p h  is n o t  an a l t e r a t i o n  of bou n d a r i e s .

6 Sec. 34. 0 8 . 2 0 0 .  R E L O C A T I O N  O F  B O U N D A R I E S  B E T W E E N  A D J O I N I N G

7 UNIT S .  (a) S u b j e c t  to t h e  p r o v i s i o n s  of the d e c l a r a t i o n  a n d  o t h e r

8 p r o v i s i o n s  of law, t he b o u n d a r i e s  b e t w e e n  a d j o i n i n g  u n i t s  m a y  b e

9 r e l o c a t e d  b y  an  a m e n d m e n t  to the d e c l a r a t i o n  u p o n  a p p l i c a t i o n  to t h e

10 a s s o c i a t i o n  by the o w n e r s  of  the units. If  the owne r s  o f  th e  ad-

11 j o i n i n g  u n i t s  h a v e  s p e c i f i e d  a r e a l l o c a t i o n  b e t w e e n  t h e i r  u n i t s  of

12 t h e i r  a l l o c a t e d  i n t e r e s t s ,  the a p p l i c a t i o n  m u s t  s t ate th e  p r o p o s e d

13 r e a l l o c a t i o n s .  U n l e s s  th e  e x e c u t i v e  b o a r d  d e t e r m i n e s  w i t h i n  30 d a y s

14 that t he r e a l l o c a t i o n s  a r e  u n r e a s o n a b l e ,  th e  a s s o c i a t i o n  s h a l l  p r e p a r e

15 a n  a m e n d m e n t  that i d e n t i f i e s  the u n i t s  i n v o l v e d  a n d  states t he r e a llo-

16 cations. T h e  a m e n d m e n t  m u s t  be e x e c u t e d  by  t h o s e  uni t  o w n e r s ,  c o n t a i n

17 w o r d s  of c o n v e y a n c e  b e t w e e n  them, and, o n  r e c o r d i n g ,  be i n d e x e d  i n  t h e

18 n a m e  of t h e  g r a n t o r ,  the grantee, a n d  the ass o c i a t i o n .

19 (b) T h e  a s s o c i a t i o n

20 (1) i n  a c o n d o m i n i u m  o r  p l a n n e d  c o m m u n i t y  s h a l l  p r e p a r e  a n d

21 r e c o r d  p l a t s  or  p l a n s  n e c e s s a r y  to s h o w  th e  a l t e r e d  b o u n d a r i e s  b e t w e e n

22 a d j o i n i n g  units, a n d  t h e i r  d i m e n s i o n s  a n d  i d e n t i f y i n g  n u m b e r s ;  an d

23 (2) i n  a c o o p e r a t i v e  s h a l l  p r e p a r e  a n d  r e c o r d  a m e n d m e n t s  to

24 the d e c l a r a t i o n ,  i n c l u d i n g  any plans, n e c e s s a r y  to s h o w  o r  d e s c r i b e

25 the a l t e r e d  b o u n d a r i e s  b e t w e e n  a d j o i n i n g  u n i t s ,  a n d  t h e i r  d i m e n s i o n s

26 a n d  i d e n t i f y i n g  n u m b e r s .

27 Sec. 3 4 . 0 8 . 2 1 0 .  S U B D I V I S I O N  O F  U N I T S ,  (a) If t h e  d e c l a r a t i o n

28 e x p r e s s l y  p e r m i t s  it, a uni t  m a y  b e  s u b d i v i d e d  i n t o  t wo o r  m o r e  u n i t s .

29 U p o n  a p p l i c a t i o n  o f  a u n i t  o w n e r  to s u b d i v i d e  a unit, t h e  a s s o c i a t i o n



1 ' shal l ,  s u b j e c t  to t h e  p r o v i s i o n s  of  t h e  d e c l a r a t i o n  a n d  o t h e r  p r o -

2 v i s i o n s  o f  law, p r e p a r e ,  e x e c u t e ,  a n d  r e c o r d  a n  a m e n d m e n t  to t h e

3 d e c l a r a t i o n ,  i n c l u d i n g  i n  a c o n d o m i n i u m  o r  p l a n n e d  c o m m u n i t y  th e  p l a t s

4  a n d  p l a n s ,  s u b d i v i d i n g  the u n i t .

5 (b) T h e  a m e n d m e n t  to t h e  d e c l a r a t i o n  m u s t  be e x e c u t e d  b y  t h e

6 o w n e r  of th e  u n i t  to b e  s u b d i v i d e d ,  a s s i g n  a n  i d e n t i f y i n g  n u m b e r  t o

7 e a c h  u n i t  c r e a t e d ,  a n d  r e a l l o c a t e  t h e  a l l o c a t e d  i n t e r e s t s  f o r m e r l y

8 a l l o c a t e d  to t h e  s u b d i v i d e d  u n i t  to t h e  n e w  u n i t s  i n  a n y  r e a s o n a b l e

9 m a n n e r  p r e s c r i b e d  b y  t h e  o w n e r  of  th e  s u b d i v i d e d  u n it.

10 Sec. 3 4 . 0 8 . 2 2 0 .  E A S E M E N T  F O R  E N C R O A C H M E N T S .  I f  a u n i t  or c o m m o n

11 e l e m e n t  e n c r o a c h e s  o n  a n o t h e r  u n i t  o r  c o m m o n  e l e m e n t ,  a v a l i d  e a s e m e n t

12 f or t h e  e n c r o a c h m e n t  exists. T h e  e a s e m e n t  d o e s  n o t  r e l i e v e  a u n i to 13 o w n e r  of l i a b i l i t y  in c ase of  w i l f u l  m i s c o n d u c t  n o r  r e l i e v e  a d e c l a r -

14 ant o r  a n y  o t h e r  p e r s o n  of l i a b i l i t y  f o r  f a i l u r e  to a d h e r e  to a n y

15 p l a t s  a n d  p l a n s  or, i n  a c o o p e r a t i v e ,  t o  a n y  r e p r e s e n t a t i o n  i n  t h e

16 p u b l i c  o f f e r i n g  s t a t e m e n t .

17 Sec. 3 4 . 0 8 . 2 3 0 .  U S E  F O R  S A L E S  P U R P O S E S .  (a) A  d e c l a r a n t  m a y

18 m a i n t a i n  s a l e s  o f f i c e s ,  m a n a g e m e n t  o f f i c e s ,  a n d  m o d e l s  i n  u n i t s  o r  o n

19 c o m m o n  e l e m e n t s  i n  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  o n l y  if  t h e  d e c l a r a -

20 t i o n  p e r m i t s  it a n d  s p e c i f i e s  t h e  r i g h t s  o f  a  d e c l a r a n t  w i t h  r e g a r d  t o

21 t h e i r  n u m b e r ,  s i z e ,  l o c a t i o n ,  a n d  r e l o c a t i o n .  I n  a c o o p e r a t i v e  o r

22 c o n d o m i n i u m ,  a s a l e s  o f f ice, m a n a g e m e n t  o f f i c e ,  o r  m o d e l  n ot d e s i g -

23 n a t e d  a  u n i t  by  t h e  d e c l a r a t i o n  is a c o m m o n  e l e m e n t .  A  d e c l a r a n t  w h o

24 c e a s e s  to be a u n i t  o w n e r  c e a s e s  to h a v e  a n y  r i g h t s  u n d e r  t his s e c t i o n

25 u n l e s s  t h e  u n i t  is r e m o v e d  p r o m p t l y  f r o m  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y

26 u n d e r  a r i g h t  to  r e m o v e  r e s e r v e d  i n  t h e  d e c l a r a t i o n .  A d e c l a r a n t  m a y

27 m a i n t a i n  s i g n s  o n  t h e  c o m m o n  e l e m e n t s  a d v e r t i s i n g  t h e  c o m m o n  i n t e r e s t

28 c o m m u n i t y  s u b j e c t  to  a n y  l i m i t a t i o n s  i n  t h a  d e c l a r a t i o n .

29 (b) R i g h t s  g r a n t e d  u n d e r  t h i s  s e c t i o n  a r e  s u b j e c t  to s t a t e  l a w
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1 a n d  to  m u n i c i p a l  o r d i n a n c e s .

2 Sec. 3 4 . 0 8 . 2 4 0 .  E A S E M E N T  R I G H T S .  (a) S u b j e c t  to t he p r o v i s i o n s

3 o f  t h e  d e c l a r a t i o n ,  a d e c l a r a n t  h a s  a n  e a s e m e n t  t h r o u g h  t he c o m m o n

4  e l e m e n t s  as m a y  be r e a s o n a b l y  n e c e s s a r y  f o r  t h e  p u r p o s e  of  d i s c h a r g i n g

5 t h e  d e c l a r a n t ' s  o b l i g a t i o n s  or e x e r c i s i n g  s p e c i a l  d e c l a r a n t  r i g h t s ,

6 w h e t h e r  a r i s i n g  u n d e r  t h i s  c h a p t e r  o r  r e s e r v e d  i n  t h e  d e c l a r a t i o n .

7 (b) I n  a p l a n n e d  c o m m u n i t y ,  s u b j e c t  to  t h e  p r o v i s i o n s  of  A S  34.-

8 0 8 . 3 2 0 ( a ) ( 6 )  a n d  3 4 . 0 8 . 4 3 0 ,  a u n i t  o w n e r  h a s  a n  e a s e m e n t

9 (1) in t he c o m m o n  e l e m e n t s  f o r  p u r p o s e s  o f  a c c e s s  to t h e i r

10 u n i t s ;  a n d

11 (2) to u s e  t h e  c o m m o n  e l e m e n t s  a n d  a ll r e a l  e s t a t e  that

12 m u s t  b e c o m e  c o m m o n  e l e m e n t s  f o r  a l l  o t h e r  p u r p o s e s .

13 Sec. 3 4 . 0 8 . 2 5 0 .  A M E N D M E N T  O F  D E C L A R A T I O N .  (a) E x c e p t  for

14 a m e n d m e n t s  t h a t  m a y  b e  e x e c u t e d  b y  a d e c l a r a n t  u n d e r  A S  3 4 . 0 8 . 1 7 0 ( b )

15 o r  3 4 . 0 8 . 1 8 0 ,  or  b y  t h e  a s s o c i a t i o n  u n d e r  A S  3 4 . 0 8 . 1 4 0 ( d ) ,  3 4 . 0 8 . -

16 160(c), 3 4 . 0 8 . 2 0 0 ( a ) ,  3 4 . 0 8 . 2 1 0 ,  o r  3 4 . 0 8 . 7 4 0 ,  o r  b y  c e r t a i n  u n i t

17 o w n e r s  u n d e r  A S  3 4 . 0 8 . 1 6 0 ( b ) ,  3 4 . 0 8 . 2 0 0 ( a ) ,  3 4 . 0 8 . 2 1 0 ( b ) ,  o r  3 4 . 0 8 . -

18 2 6 0 ( b ) ,  a n d  e x c e p t  as  l i m i t e d  b y  (d) o f  t h i s  s e c t i o n ,  a d e c l a r a t i o n ,

19 i n c l u d i n g  a n y  r e q u i r e d  p l a t s  a n d  p l a n s ,  m a y  be  a m e n d e d  o n l y  by  v o t e  or

20 a g r e e m e n t  o f  u n i t  o w n e r s  of  u n i t s  c o m p r i s i n g  e i t h e r  at least 67 per-

21 cen t  o f  t h e  a l l o c a t e d  i n t e r e s t s  i n  t h e  a s s o c i a t i o n  o r  a l a r g e r  per-

22 c e n t a g e  s p e c i f i e d  i n  t h e  d e c l a r a t i o n .  A  d e c l a r a t i o n  m a y  n ot s p e c i f y  a

23 s m a l l e r  n u m b e r  u n l e s s  al l  of th e  u n i t s  a r e  r e s t r i c t e d  e x c l u s i v e l y  to

24 n o n r e s i d e n t i a l  use.

25 (b) A n  a c t i o n  t o  c h a l l e n g e  t h e  v a l i d i t y  o f  a n  a m e n d m e n t  a d o p t e d

26 b y  t h e  a s s o c i a t i o n  u n d e r  thi s  s e c t i o n  m a y  n o t  b e  b r o u g h t  m o r e  t h a n  one

27 y e a r  a f t e r  t h e  a m e n d m e n t  is r e c o r d e d .

28 (c) E a c h  a m e n d m e n t  to the d e c l a r a t i o n  m u s t  b e  r e c o r d e d  i n  e a c h

29 r e c o r d i n g  d i s t r i c t  i n  w h i c h  a  p o r t i o n  o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y
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i ' is l o c a t e d  a nd the a m e n d m e n t  is e f f e c t i v e  o n l y  u p o n  recording. A n

?  a m e n d m e n t ,  e x c e p t  a n  a m e n d m e n t  u n d e r  A S  3 4 . 0 8 . 2 0 0 ( a ) ,  m u s t  b e  indexed

3 in  t he n a m e  of the c o m m o n  i n t e r e s t  c o m m u n i t y  a n d  the a s s o c i a t i o n  and

4' in the n a m e  of the p a r ties e x e c u t i n g  the a m e n dment.

$  (d) E x c e p t  to the exte n t  e x p r e s s l y  p e r m i t t e d  or  r e q u i r e d  by

6 o t h e r  p r o v i s i o n s  of this chapter, a n  a m e n d m e n t  m a y  not c r e a t e  or

i  i n c r e a s e  s p e c i a l  d e c l a r a n t  rights, i n c r e a s e  the n u m b e r  of  units,

8: c h a n g e  the b o u n d a r i e s  of a unit, the allocated' in t e r e s t s  of a unit, or

9 the u s e s  to w h i c h  a unit is r e s t ricted, i n  t h e  a b s e n c e  of u n a n i m o u s

10 c o n s e n t  of the u nit owrters'.

11 (e) A n  a m e n d m e n t  to the d e c l a r a t i o n  r e q u i r e d  by this c h a p t e r  to

12 be r e c o r d e d  by the a s s o c i a t i o n  m u s t  be p r e p a r e d ,  executed, recorded,

13 a nd c e r t i f i e d  o n  b e h a l f  of the a s s o c i a t i o n  b y  an  o f f i c e r  of th e  asso-

14 c i a t i o n  d e s i g n a t e d  for that p u r p o s e  or, in  t he a b s e n c e  of des i g n a t i o n ,

15 by t he p r e s i d e n t  of the a s s o ciation.

16 Sec. 34.08.260. T E R M I N A T I O N  O F  C O M M O N  I N T E R E S T  CO M M U N I T Y .  (a)

17 U n l e s s  all u n i t s  are t a k e n  £y  e m i n e n t  d o m a i n ,  or u n l e s s  t h e r e  has b e e n

18 a f o r e c l o s u r e  of a s e c u r i t y  i n t e r e s t  that h a s  p r i o r i t y  o v e r  t h e  decla-

19 r a t i o n  a g a i n s t  an  e n tire c o o p e r a t i v e ,  a c o m m o n  i n t erest c o m m u n i t y  m a y

20 be t e r m i n a t e d  o nly by a g r e ement of uni t  o w n e r s  of u n i t s  c o m p r i s i n g

21 e i t h e r  at least 80 p e r c e n t  of the v o t e s  i n  the a s s o c i a t i o n  or a ny

22 l a r g e r  p e r c e n t a g e  s p e c i f i e d  in the d e c l a r a t i o n .  T h e  d e c l a r a t i o n  m a y

23 s p e c i f y  a s m a l l e r  p e r c e n t a g e  onl y  if all df  the u n i t s  are r e s t r i c t e d

24 e x c l u s i v e l y  to n o n r e s i d e n t i a l  uses.

25 (b) A n  a g r e e m e n t  to t e r m i n a t e  m u s t  be  e v i d e n c e d  by t h e  e x e c u t i o n

26 of a t e r m i n a t i o n  a g r e e m e n t  or r a t i f i c a t i o n  of a n  a g r e e m e n t  to  termi-

27 n a t e ,  in  the same m a n n e r  as a d e e d  is e x e c u t e d  by  t he r e q u i r e d  n u m b e r

28 of u n i t  owners. T h e  t e r m i n a t i o n  a g r e e m e n t  m u s t  s p e c i f y  a d a t e  a f t e r

o 29 w h i c h  the a g r e e m e n t  w ill b «  v o i d  u n l e s s  it is r e c o r d e d  b e f o r e  that
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date. A  t e r m i n a t i o n  a g r e e m e n t  a n d  e a c h  r a t i f i c a t i o n  of t he t e r m i n a­

t i o n  a g r e e m e n t  m u s t  be  r e c o r d e d  i n  e a c h  r e c o r d i n g  d i s t r i c t  i n  w h i c h  a 

p o r t i o n  of the c o m m o n  i n t e r e s t  c o m m u n i t y  is s i t u a t e d .  A  t e r m i n a t i o n  

a g r e e m e n t  is e f f e c t i v e  o n l y  u p o n  recording.

(c) If  a c o n d o m i n i u m  or  p l a n n e d  c o m m u n i t y  c o n t a i n s  o n l y  u n its 

h a v i n g  h o r i z o n t a l  b o u n d a r i e s  d e s c r i b e d  in the d e c l a r a t i o n ,  a t e r m i n a­

t i o n  a g r e e m e n t  m a y  p r o v i d e  that a l l  of the c o m m o n  e l e m e n t s  a nd u n i t s  

o f  the c o m m o n  i n t e r e s t  c o m m u n i t y  m u s t  be s o l d  f o l l o w i n g  t e r m i n a t i o n .  

If, u n d e r  the a g r e e m e n t ,  any r eal estate i n  t h e  c o m m o n  i n t e r e s t  c o m m u­

n i t y  is to be s o l d  f o l l o w i n g  t e r m i n a t i o n ,  th e  t e r m i n a t i o n  a g r e e m e n t  

m u s t  set out t he m i n i m u m  t e r m s  of  the sale.

(d) If  a c o n d o m i n i u m  o r  p l a n n e d  c o m m u n i t y  c o n t a i n s  a  u n i t  not 

h a v i n g  h o r i z o n t a l  b o u n d a r i e s  d e s c r i b e d  in t he d e c l a r a t i o n ,  a t e r m i n a­

t i o n  a g r e e m e n t  m a y  p r o v i d e  f or s a l e  of the c o m m o n  e l e m e n t s ,  b u t  it m a y  

n o t  r e q u i r e  that t he u n i t  be  s o l d  f o l l o w i n g  t e r m i n a t i o n  u n l e s s  the 

d e c l a r a t i o n  as o r i g i n a l l y  r e c o r d e d  p r o v i d e d  o t h e r w i s e  o r  u n l e s s  all 

u n i t  o w n e r s  c o n s e n t  to the sale.

(e) The a s s o c i a t i o n ,  o n  b e h a l f  of t he u n i t  o w ners, m a y  c o n t r a c t  

f or the sale o f  rea l  e s t a t e  in a c o m m o n  i n t e r e s t  c o m m u n i t y ,  but the 

c o n tract is n o t  b i n d i n g  on  the u n i t  owne r s  u n t i l  a p p r o v e d  u n d e r  (a) 

a n d  (b) o f  thi s  s e c tion. If  r e a l  e s t a t e  is to b e  s o l d  f o l l o w i n g  

term i n a t i o n ,  t i t l e  to t he r e a l  estate, u p o n  t e r m i n a t i o n ,  v e s t s  in  t h e  

a s s o c i a t i o n  as t r u s t e e  f or t he h o l d e r s  o f  a l l  i n t e r e s t s  i n  t h e  u n its. 

T he a s s o c i a t i o n  h a s  at that t i m e  all p o w e r s  n e c e s s a r y  a n d  a p p r o p r i a t e  

to e f f e c t  the sale. U n t i l  t he s ale has b e e n  c o n c l u d e d  a n d  the p r o­

ceeds of the s a l e  d i s t r i b u t e d ,  t he a s s o c i a t i o n  c o n t i n u e s  i n  e x i s t e n c e  

w i t h  all p o w e r s  it h a d  b e f o r e  t e r m i n a t i o n .  P r o c e e d s  of t h e  s a l e  m u s t  

be d i s t r i b u t e d  to u n i t  o w n e r s  a n d  lien h o l d e r s  as t h e i r  i n t e r e s t s  m a y  

a p p e a r  u n d e r  (h), (i), a n d  (j) of this s e c t i o n .  U n l e s s  o t h e r w i s e
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s p e c i f i e d  i n  th e  t e r m i n a t i o n  a g r e e m e n t ,  as  l o n g  as t he a s s o c i a t i o n

h o l d s  t i t l e  to t h e  r e a l  e s t a t e ,  e a c h  u n i t  o w n e r  a n d  the s u c c e s s o r  in 

i n t e r e s t  of e a c h  u n i t  o w n e r  h a s  a n  e x c l u s i v e  r i g h t  to o c c u p a n c y  of  t h e  

p o r t i o n  o f  t h e  r e a l  e s t a t e  t h a t  f o r m e r l y  c o n s t i t u t e d  t h e  u n i t .  D u r i n g  

the p e r i o d  o f  t h a t  o c c u p a n c y ,  e a c h  u n i t  o w n e r  a n d  t h e  s u c c e s s o r s  in  

i n t e r e s t  of  e a c h  u n i t  o w n e r  r e m a i n  l i a b l e  f o r  a l l  a s s e s s m e n t s  a n d

o t h e r  o b l i g a t i o n s  i m p o s e d  o n  u n i t  o w n e r s  b y  t h i s  c h a p t e r  o r  t h e  d e c l a ­

ration.

(f) I n  a c o n d o m i n i u m  o r  p l a n n e d  c o m m u n i t y ,  if  t h e  r e a l  e s t a t e  

c o n s t i t u t i n g  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  is n o t  to be  s o l d  f o l l o w i n g

t e r m i n a t i o n ,  t i t l e  to  t h e  c o m m o n  e l e m e n t s  and, i n  a c o m m o n  i n t e r e s t

c o m m u n i t y  c o n t a i n i n g  o n l y  u n i t s  h a v i n g  h o r i z o n t a l  b o u n d a r i e s  d e s c r i b e d  

in  th e  d e c l a r a t i o n ,  t i t l e  to  a ll t h e  r e a l  e s t a t e  i n  t h e  c o m m o n  i n t e r ­

est c o m m u n i t y ,  v e s t s  i n  t h e  u n i t  o w n e r s  u p o n  t e r m i n a t i o n  as t e n a n t s  i n  

c o m m o n  in  p r o p o r t i o n  to t h e i r  r e s p e c t i v e  i n t e r e s t s  u n d e r  (j ) of  t h i s  

s e c t i o n ,  a n d  l i e n s  o n  t h e  u n i t s  s h i f t  a c c o r d i n g l y .  W h i l e  t h e  t e n a n c y  

i n  c o m m o n  e x i s t s ,  e a c h  u n i t  o w n e r  a n d  t h e  s u c c e s s o r s  i n  i n t e r e s t  of 

e a c h  u n i t  o w n e r  h as a n  e x c l u s i v e  r i g h t  to  o c c u p a n c y  o f  t h e  p o r t i o n  of  

t h e  r e a l  e s t a t e  t h a t  f o r m e r l y  c o n s t i t u t e d  t h e  u n it.

(g) F o l l o w i n g  t e r m i n a t i o n  of  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y ,  the 

p r o c e e d s  o f  a n y  s a l e  o f  r e a l  e s t a t e ,  t o g e t h e r  w i t h  t h e  a s s e t s  o f  t he 

a s s o c i a t i o n ,  a r e  h e l d  b y  t h e  a s s o c i a t i o n  as t r u s t e e  f o r  u n i t  o w n e r s  

a n d  h o l d e r s  o f  l i e n s  o n  t h e  u n i t s  as  t h e i r  i n t e r e s t s  m a y  a p p e a r .

(h) F o l l o w i n g  t e r m i n a t i o n  of a c o n d o m i n i u m  o r  p l a n n e d  c o m m u n i t y ,  

a c r e d i t o r  of  t h e  a s s o c i a t i o n  h o l d i n g  a  l i e n  o n  t h e  u n i t s  t h a t  w a s  

r e d u c e d  t o  j u d g m e n t  a n d  r e c o r d e d  b e f o r e  t e r m i n a t i o n ,  m a y  e n f o r c e  t he 

l i e n  i n  t h e  s a m e  m a n n e r  as a n y  o t h e r  l i e n  h o l d e r .  E a c h  o t h e r  c r e d i t o r  

o f  t h e  a s s o c i a t i o n  s h a l l  b e  t r e a t e d  as  if t h e  c r e d i t o r  h a d  p e r f e c t e d  a 

l i e n  o n  t h e  u n i t s  i m m e d i a t e l y  b e f o r e  t e r m i n a t i o n .
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1 * (i) I n  a c o o p e r a t i v e ,  t h e  d e c l a r a t i o n  m a y  p r o v i d e  that e a c h

2 c r e d i t o r  o f  t h e  a s s o c i a t i o n  h a s  p r i o r i t y  o v e r  t he i n t e r e s t s  of u n i t

3 o w n e r s  a n d  c r e d i t o r s  of  u n i t  o w n e r s .  I n  tha t  event, f o l l o w i n g  t e r m i -

4 n a t i o n ,  a c r e d i t o r  of the a s s o c i a t i o n  h o l d i n g  a l i e n  o n  the c o o p e r a -

5 t i v e  t h a t  w a s  r e d u c e d  to j u d g m e n t  a nd r e c o r d e d  b e f o r e  t e r m i n a t i o n  m a y

6 e n f o r c e  t h e  l i e n  in the s a m e  m a n n e r  as a l i e n  h o l d e r ,  a nd e a c h  o t h e r

7 c r e d i t o r  o f  t h e  a s s o c i a t i o n  s h a l l  be t r e a t e d  as if the c r e d i t o r  h a d

8 p e r f e c t e d  a l i e n  a g a i n s t  t h e  c o o p e r a t i v e  i m m e d i a t e l y  b e f o r e  t e r m i n a -

9 tion. U n l e s s  t he d e c l a r a t i o n  p r o v i d e s  that a l l  c r e d i t o r s  of th e

10 a s s o c i a t i o n  h a v e  that p r i o r i t y  (1) the l i e n  of  e a c h  c r e d i t o r  of  t h e

11 a s s o c i a t i o n  t h a t  w a s  p e r f e c t e d  a g a i n s t  the a s s o c i a t i o n  b e f o r e  t e r m i -

12 n a t i o n  b e c o m e s ,  u p o n  t e r m i n a t i o n ,  a l i e n  a g a i n s t  t he i n t e r e s t  of e a c h j

13 u n i t  o w n e r  i n  t h e  uni t  as o f  t h e  d a t e  t h e  l i e n  w a s  p e r f e c t e d ;  (2) a n y

14 o t h e r  c r e d i t o r  of the a s s o c i a t i o n  s h a l l  be  t r e a t e d  u p o n  t e r m i n a t i o n  as

15 if th e  c r e d i t o r  h a d  p e r f e c t e d  a l i e n  a g a i n s t  th e  i n t e r e s t  of e a c h  u n i t

16 o w n e r  i m m e d i a t e l y  b e f o r e  t e r m i n a t i o n ;  (3) t he a m o u n t  of the lie n  o f  a n

17 a s s o c i a t i o n ' s  c r e d i t o r  d e s c r i b e d  in  (1) a n d  (2) of t h i s  s u b s e c t i o n

18 a g a i n s t  t h e  i n t e r e s t  of e a c h  u n i t  o w n e r  m u s t  be p r o p o r t i o n a t e  t o  t h e

19 r a t i o  w h i c h  t he c o m m o n  e x p e n s e  l i a b i l i t y  of e a c h  u n i t  b e ars to  t h e

20  c o m m o n  e x p e n s e  l i a b i l i t y  o f  a l l  of t h e  u n i t s ;  (4) t he lie n  of  e a c h

2 1  c r e d i t o r  o f  e a c h  u n i t  o w n e r  t h a t  w a s  p e r f e c t e d  b e f o r e  t e r m i n a t i o n

22  c o n t i n u e s  as a l i e n  a g a i n s t  t h e  u n i t  as of  t h e  d a t e  the l i e n  w a s

23 p e r f e c t e d ;  a n d  (5) the a s s e t s  of  the a s s o c i a t i o n  m u s t  b e  d i s t r i b u t e d

2 4  to  e a c h  u n i t  o w n e r  a n d  e a c h  l i e n  h o l d e r  as t h e i r  i n t e r e s t s  m a y  a p p e a r

25 i n  t he o r d e r  d e s c r i b e d  i n  t h i s  s e c t i o n .  C r e d i t o r s  of  t h e  a s s o c i a t i o n

2 6  a r e  n o t  e n t i t l e d  to p a y m e n t  f r o m  a u n i t  o w n e r  i n  e x c e s s  of t he a m o u n t

27 o f  t h e  c r e d i t o r ' s  l i e n  a g a i n s t  the i n t e r e s t  o f  t h e  u n i t  owner.

28 (j ) T h e  r e s p e c t i v e  i n t e r e s t s  o f  e a c h  u n i t  o w n e r  r e f e r r e d  to  i n

29 (e) - (i) o f  t h i s  s e c t i o n  a r e  as f o l l o w s :
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(1) except as p r o v i d e d  i n  (2) of this s u b s e c t i o n ,  the 

r e s p e c t i v e  i n t e r e s t  of e a c h  u n i t  o w n e r  is the f a i r  m a r k e t  v a l u e  of the 

unit, a l l o c a t e d  i n t e rests, a n d  any l i m i t e d  c o m m o n  e l e m e n t s  i m m e d i a t e l y  

b e f o r e  the t e r m i n a t i o n ,  as d e t e r m i n e d  by o ne or m o r e  i n d e p e n d e n t  

a p p r a i s e r s  s e l e c t e d  by  the a s s o c i a t i o n ;  the d e c i s i o n  of th e  i n d e p e n­

den t  a p p r a i s e r s  m ust be d i s t r i b u t e d  to the u n i t  o w n e r s  a n d  b e c o m e s  

final u n l e s s  d i s a p p r o v e d  w i t h i n  30 d a y s  a f t e r  d i s t r i b u t i o n  b y  u n i t  

o w n e r s  of u n i t s  c o m p r i s i n g  25 p e r c e n t  of the a l l o c a t e d  i n t e r e s t s  in 

the a s s o c i a t i o n ;  the p r o p o r t i o n  of e a c h  unit o w n e r ' s  i n t e r e s t  to that 

of all u n i t  o w n e r s  is d e t e r m i n e d  by d i v i d i n g  the fai r  m a r k e t  v a l u e  of 

the u n i t  an d  its a l l o c a t e d  i n t erests by the t o tal f a i r  m a r k e t  v a l u e  of

a ll u n i t s  a nd t h e i r  a l l o c a t e d  in t e r e s t s

(2) if a uni t  o r  a l i m i t e d  c o m m o n  e l e m e n t  is d e s t r o y e d  to

the e x t e n t  that an a p p r a i s a l  of the fair m a r k e t  v a l u e  of t he u n i t  or

t he l i m i t e d  c o m m o n  i n t e r e s t  before d e s t r u c t i o n  c a nnot b e  m a d e

i n t e r e s t s  of all unit o w ners are

(A) i n  a c o n d o m i n i u m ,  t h e i r  r e s p e c t i v e  c o m m o n  e l e m e n t  

i n t e r e s t s  i m m e d i a t e l y  b e fore t he ter m i n a t i o n ;

(B) in a c o o p erative, t h e i r  r e s p e c t i v e  o w n e r s h i p  

i n t e r e s t s  i m m e d i a t e l y  b e f o r e  t h e  t e r m i n a t i o n ;  a n d

(C) in  a p l a n n e d  c o m m unity, t h e i r  r e s p e c t i v e  c o m m o n  

e x p e n s e  lia b i l i t i e s  i m m e d i a t e l y  b e f o r e  the t e r m i n a t i o n .

(k) I n  a c o n d o m i n i u m  o r  p l a n n e d  c o m m unity, e x c e p t  as p r o v i d e d  in

(1) of this section, f o r e c l o s u r e  o r  e n f o r c e m e n t  of  a l i e n  o r  e n c u m­

b r a n c e  a g a i n s t  the e n t i r e  c o m m o n  i n t erest c o m m u n i t y  d o e s  not ,  of 

itself, t e r m i n a t e  t he c o m m o n  i n t e r e s t  c o m m unity, a n d  f o r e c l o s u r e  or 

e n f o r c e m e n t  of a l i e n  or e n c u m b r a n c e  a g a i n s t  a p o r t i o n  of  t h e  c o m m o n  

i n t e r e s t  community, o t h e r  tha n  w i t h d r a w a b l e  rea l  estate, d o e s  not 

w i t h d r a w  t h e  p o r t i o n  fro m  the c o m m o n  i n t e r e s t  c o m m unity. F o r e c l o s u r e



1 o r  e n f o r c e m e n t  of  a lie n  o r  e n c u m b r a n c e  a g a i n s t  w i t h d r a w a b l e  r e a l

2 e s t a t e  d o e s  n o t  w i t h d r a w ,  o f  itself, t h e  real e s t a t e  f r o m  the c o m m o n

3 i n t e r e s t  c o m m u n i t y ,  but the p e r s o n  t a k i n g  t i tle t o  t he r e a l  e s t a t e  m a y

4 r e q u i r e  f r o m  the a s s o c i a t i o n ,  u p o n  r e q u e s t ,  an  a m e n d m e n t  e x c l u d i n g  the

5 real e s t a t e  f r o m  t he c o m m o n  i n t e r e s t  c o m m u n i t y .

6 (1) I n  a c o n d o m i n i u m  or p l a n n e d  c o m m u n i t y ,  if a l i e n  o r  e n cum-

7 b r a n c e  a g a i n s t  a p o r t i o n  of the rea l  e s t a t e  c o m p r i s i n g  the c o m m o n

8 i n t e r e s t  c o m m u n i t y  h as p r i o r i t y  o v e r  t h e  d e c l a r a t i o n  a n d  t he l i e n  or

9 e n c u m b r a n c e  h as n o t  b e e n  p a r t i a l l y  r e l e a s e d ,  t h e  p a r t i e s  f o r e c l o s i n g

10 the l i e n  o r  e n c u m b r a n c e ,  u p o n  f o r e c l o s u r e ,  m a y  r e c o r d  a n  i n s t r u m e n t

11 e x c l u d i n g  the rea l  e s t a t e  s u b j e c t  to t h e  lien o r  e n c u m b r a n c e  f r o m  t he

12 c o m m o n  i n t e r e s t  co m m u n i t y .

13 Sec. 3 4 . 0 8 . 2 7 0 .  R I G H T S  O F  S E C U R E D  L E N D E R S .  A  d e c l a r a t i o n  m a y

14 r e q u i r e  that all o r  a s p e c i f i e d  n u m b e r  o r  p e r c e n t a g e  o f  t he l e n d e r s

15 w h o  h o l d  s e c u r i t y  i n t e r e s t s  e n c u m b e r i n g  the u n i t s  a p p r o v e  s p e c i f i e d

16 a c t i o n s  of the uni t  o w n e r s  o r  the a s s o c i a t i o n  as a c o n d i t i o n  t o  t he

17 e f f e c t i v e n e s s  of  the action, but a r e q u i r e m e n t  f o r  a p p r o v a l  d o e s  n ot

18 o p e r a t e  to

19 (1) d e n y  or d e l e g a t e  c o n t r o l  ove r  t h e  g e n e r a l  a d m i n i s t r a -

20 tive a f f a i r s  of  t he a s s o c i a t i o n  by t h e  unit o w n e r s  or  the e x e c u t i v e

21 board;

22 (2) p r e v e n t  the a s s o c i a t i o n  or t h e  e x e c u t i v e  b o a r d  f r o m

23 c o m m e n c i n g ,  i n t e r v e n i n g  in, or  s e t t l i n g  any l i t i g a t i o n  or p r o c e e d i n g ;

24 or

25 (3) p r e v e n t  a n  i n s u r a n c e  t r u s t e e  o r  t he a s s o c i a t i o n  f r o m

26 r e c e i v i n g  a n d  d i s t r i b u t i n g  i n s u r a n c e  p r o c e e d s  e x c e p t  u n d e r  A S  3 4 . 0 8 . -

27 440.

28. Sec. 34 . 0 8 . 2 8 0 .  M A S T E R  A S S O C I A T I O N S .  (a) If  t he d e c l a r a t i o n

provides that a power described in AS 34.08.320 is to be exercised by 
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o r  m a y  b e  d e l e g a t e d  to  a p r o f i t  o r  n o n p r o f i t  c o r p o r a t i o n  t h a t  e x e r­

c i s e s  t h o s e  o r  o t h e r  p o w e r s  o n  b e h a l f  o f  o n e  or  m o r e  c o m m o n  i n t e r e s t  

c o m m u n i t i e s  o r  f o r  t h e  b e n e f i t  o f  the u n i t  o w n e r s  of  o n e  o r  m o r e  

c o m m o n  i n t e r e s t  c o m m u n i t i e s ,  e a c h  p r o v i s i o n  o f  t h i s  c h a p t e r  a p p l i c a b l e  

to  a u n i t  o w n e r s '  a s s o c i a t i o n  a p p l i e s  to t h e  c o r p o r a t i o n ,  e x c e p t  as 

m o d i f i e d  b y  t h i s  s e c t i o n .

(b) U n l e s s  it is a c t i n g  i n  t he c a p a c i t y  of a n  a s s o c i a t i o n  d e ­

s c r i b e d  in  A S  3 4 . 0 8 . 3 1 0 ,  a m a s t e r  a s s o c i a t i o n  m a y  e x e r c i s e  t h e  p o w e r s  

set o u t  i n  A S  3 4 . 0 8 . 3 2 0 ( a ) ( 2 )  o n l y  to t h e  e x t e n t  e x p r e s s l y  p e r m i t t e d  

in  t h e  d e c l a r a t i o n s  o f  c o m m o n  i n t e r e s t  c o m m u n i t i e s  t h a t  a r e  p a r t  o f  

t h e  m a s t e r  a s s o c i a t i o n  or  e x p r e s s l y  d e s c r i b e d  in  t h e  d e l e g a t i o n  o f  

p o w e r  f r o m  t h e  c o m m o n  i n t e r e s t  c o m m u n i t i e s  to t he m a s t e r  a s s o c i a t i o n .

(c) xr i.iie d e c l a r a t i o n  o f  a c o m m o n  i n t e r e s t  c o m m u n i t y  p r o v i d e s  

t h a t  t h e  e x e c u t i v e  b o a r d  m a y  d e l e g a t e  c e r t a i n  p o w e r s  to  a m a s t e r  

a s s o c i a t i o n ,  th e  m e m b e r s  of  t h e  e x e c u t i v e  b o a r d  of  t h e  c o m m o n  i n t e r e s t  

c o m m u n i t y  a r e  n o t  l i a b l e  f o r  a n  act or  o m i s s i o n  of t h e  m a s t e r  a s s o c i a­

t i o n  w i t h  r e s p e c t  to the d e l e g a t e d  p o w e r s  f o l l o w i n g  t h e  d e l e g a t i o n .

(d) T h e  r i g h t s  a n d  r e s p o n s i b i l i t i e s  of  u n i t  o w n e r s  w i t h  r e s p e c t  

to t h e  u n i t  o w n e r s '  a s s o c i a t i o n  u n d e r  A S  3 4 . 0 8 . 3 3 0 ,  3 4 . 0 8 . 3 9 0 ,  3 4 . 0 8 . -  

400, 3 4 . 0 8 . 4 1 0 ,  a n d  3 4 . 0 8 . 4 3 0  a p p l y  in  t h e  c o n d u c t  o f  t h e  a f f a i r s  o f  a 

m a s t e r  a s s o c i a t i o n  o n l y  to p e r s o n s  w h o  e l e c t  t h e  b o a r d  o f  a m a s t e r  

a s s o c i a t i o n ,  w h e t h e r  o r  n o t  t h o s e  p e r s o n s  a r e  o t h e r w i s e  u n i t  o w n e r s  

w i t h i n  t h e  m e a n i n g  o f  t h i s  c h a p t e r .

(e) I f  a m a s t e r  a s s o c i a t i o n  is a l s o  a n  a s s o c i a t i o n  d e s c r i b e d  i n  

A S  3 4 . 0 8 . 3 1 0 ,  t h e  c e r t i f i c a t e  o f  i n c o r p o r a t i o n  o r  o t h e r  i n s t r u m e n t  

c r e a t i n g  t h e  m a s t e r  a s s o c i a t i o n  a n d  e a c h  d e c l a r a t i o n  o f  a  c o m m o n  

i n t e r e s t  c o m m u n i t y  t h a t  h a d  a s s i g n e d  p o w e r s  b y  t h e  d e c l a r a t i o n  o r  t h a t  

h a s  d e l e g a t e d  p o w e r s  to t h e  m a s t e r  a s s o c i a t i o n ,  m a y  p r o v i d e  t h a t  t h e  

e x e c u t i v e  b o a r d  o f  t h e  m a s t e r  a s s o c i a t i o n  m u s t  b e  e l e c t e d  a f t e r  t h e
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1 p e r i o d  o f  d e c l a r a n t  c o n t r o l  in  o n e  o f  t h e  f o l l o w i n g  ways:

2 (1) e a c h  u n i t  o w n e r  o f  a l l  c o m m o n  i n t e r e s t  c o m m u n i t i e s

3 s u b j e c t  to  the m a s t e r  a s s o c i a t i o n  m a y  e l e c t  all m e m b e r s  o f  t h e  e x e c u -

4  t i v e  b o a r d  o f  the m a s t e r  a s s o c i a t i o n ;

5 (2) the m e m b e r s  of t h e  e x e c u t i v e  b o a r d s  of  a l l  c o m m o n

6 i n t e r e s t  c o m m u n i t i e s  s u b j e c t  to t h e  m a s t e r  a s s o c i a t i o n  m a y  e l e c t  t he

7 m e m b e r s  o f  the e x e c u t i v e  b o a r d  o f  t h e  m a s t e r  a s s o c i a t i o n ;

8 (3) t h e  u n i t  o w n e r s  o f  e a c h  c o m m o n  i n t e r e s t  c o m m u n i t y

9 s u b j e c t  to  the m a s t e r  a s s o c i a t i o n  m a y  e l e c t  s p e c i f i e d  m e m b e r s  of  t he

10 e x e c u t i v e  b o a r d  of  t he m a s t e r  a s s o c i a t i o n ;

11 (4) t he m e m b e r s  of t h e  e x e c u t i v e  b o a r d  o f  e a c h  c o m m o n

12 i n t e r e s t  c o m m u n i t y  s u b j e c t  to t h e  m a s t e r  a s s o c i a t i o n  m a y  e l e c t  s p e c i -

13 f i e d  m e m b e r s  of t h e  e x e c u t i v e  b o a r d  of t h e  m a s t e r  a s s o c i a t i o n .

14 Sec. 3 4 . 0 8 . 2 9 0 .  M E R G E R  O R  C O N S O L I D A T I O N  OF  C O M M O N  I N T E R E S T

15 C O M M U N I T I E S ,  (a) A n y  t w o  or  m o r e  c o m m o n  i n t e r e s t  c o m m u n i t i e s  o f  t he

16 same f o r m  of o w n e r s h i p ,  by a g r e e m e n t  of t he unit o w n e r s  u n d e r  (b) of

17 this s e c t i o n ,  m a y  be m e r g e d  o r  c o n s o l i d a t e d  i n t o  a s i n g l e  c o m m o n

18 i n t e r e s t  c o m m u n i t y .  O n  the m e r g e r  o r  c o n s o l i d a t i o n ,  u n l e s s  t h e  a g r e e -

19 m e n t  o t h e r w i s e  p r o v i d e s ,  the r e s u l t i n g  c o m m o n  i n t e r e s t  c o m m u n i t y  is

20 t he l e g a l  s u c c e s s o r ,  f or all p u r p o s e s ,  of  t he p r e e x i s t i n g  c o m m o n

21 i n t e r e s t  c o m m u n i t i e s ,  a n d  the o p e r a t i o n s  a n d  a c t i v i t i e s  of e a c h  a s so-

22 c i a t i o n  of the p r e e x i s t i n g  c o m m o n  i n t e r e s t  c o m m u n i t i e s  a re m e r g e d  or

23 c o n s o l i d a t e d  int o  a s i n g l e  a s s o c i a t i o n  that h o l d s  all p o w e r s ,  r i g h t s ,

24  o b l i g a t i o n s ,  a s s e t s ,  a n d  l i a b i l i t i e s  o f  all p r e e x i s t i n g  a s s o c i a t i o n s .

25 (b) A n  a g r e e m e n t  of  two o r  m o r e  c o m m o n  i n t e r e s t  c o m m u n i t i e s  to

26 m e r g e  o r  c o n s o l i d a t e  u n d e r  (a) o f  t h i s  s e c t i o n  m u s t  b e  e v i d e n c e d  b y  an

27 a g r e e m e n t  p r e p a r e d ,  e x e c u t e d ,  r e c o r d e d ,  a n d  c e r t i f i e d  b y  t h e  p r e s i d e n t

28 of t h e  a s s o c i a t i o n  o f  e a c h  of t h e  p r e e x i s t i n g  c o m m o n  i n t e r e s t  c o m m u n i -

29 t i e s  f o l l o w i n g  a p p r o v a l  by  o w n e r s  o f  u n i t s  c o m p r i s i n g  t he p e r c e n t a g e
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o f  v o t e s  in e a c h  c o m m o n  interest c o m m u n i t y  r e q u i r e d  to t e r m i n a t e  the 

c o m m o n  i n t e r e s t  community. T he a g r e e m e n t  m u s t  be r e c o r d e d  i n  e a c h  

r e c o r d i n g  d i s t r i c t  in w h i c h  a p o r t i o n  of th e  common i n t e r e s t  c o m m u n i t y  

is located a n d  is n ot e f f e c t i v e  u n t i l  r e c o r d e d .

(c) E a c h  m e r g e r  or  c o n s o l i d a t i o n  a g r e e m e n t  must p r o v i d e  f o r  the 

r e a l l o c a t i o n  of the a l l o c a t e d  in t e r e s t s  in  t h e  new a s s o c i a t i o n  a m o n g  

the units of  the r e s u l t a n t  c o m m o n  i n t e r e s t  c o m m u n i t y  e i t h e r  (1) by 

s t a t i n g  the r e a l l o c a t i o n s  or the f o r m u l a s  u p o n  w h i c h  t h e y  are b a s e d  o r

(2) by s t a t i n g  the p e r c e n t a g e  of o v e r a l l  a l l o c a t e d  in t e r e s t s  of the 

n e w  c o m m o n  i n t e r e s t  c o m m u n i t y  that are a l l o c a t e d  to a ll of t he u n i t s  

c o m p r i s i n g  e a c h  of the p r e e x i s t i n g  c o m m o n  interest comm u n i t i e s ,  a n d  

p r o v i d i n g  that the p o r t i o n  of the p e r c e n t a g e s  a l l o c a t e d  to e a c h  u n i t  

formerly c o m p r i s i n g  a part of the p r e e x i s t i n g  common inter e s t  c o m m u n i­

ty must be  equal to the p e r c e n t a g e s  of  a l l o c a t e d  in t e r e s t s  a l l o c a t e d  

to the u n i t  by the d e c l a r a t i o n  of the p r e e x i s t i n g  c o m m o n  i n t e r e s t

co m m u n i t y

Sec. 34.08.300. A D D I T I O N  OF U N S P E C I F I E D  R E A L  E S T A T E

pl a n n e d  c o m m u n i t y ,  if the right is o r i g i n a l l y  r e s e r v e d  in the d e c l a r a­

tion, the d e c l a r a n t ,  in a d d i t i o n  to a ny o t h e r  d e v e l o p m e n t  right, m a y  

a m end the d e c l a r a t i o n  at any time d u r i n g  as man y  y e a r s  as a re s p e c i­

fied in the d e c l a r a t i o n  for a d d i n g  a d d i t i o n a l  rea l  e s t a t e  to the 

p l a n n e d  c o m m u n i t y  w i t h o u t  d e s c r i b i n g  t h e  l o c a t i o n  of  the r e a l  e s t a t e  

in the o r i g i n a l  d e c l a r a t i o n .  The a m o u n t  o f  real e s t a t e  a d d e d  to the 

p l a n n e d  c o m m u n i t y  u n d e r  this s e c t i o n  m a y  n o t  e x ceed 10 p e r c e n t  o f  the 

real e s t a t e  d e s c r i b e d  in AS  3 4 . 0 8 . 1 3 0 ( a ) ( 3 )  and the d e c l a r a n t  m a y  n ot 

in any e v e n t  i n c r e a s e  the n u m b e r  of u n i t s  in  the p l a n n e d  c o m m u n i t y  

b e y o n d  t h e  n u m b e r  s t ated in the o r i g i n a l  d e c l a r a t i o n  u n d e r  A S  3 4 . 0 8 . -

A R T I C L E  3. M A N A G E M E N T  O F  T H E  C O M M O N  I N T E R E S T  C O M M U N I T Y
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1 • Sec. 3 4 . 0 8 . 3 1 0 .  O R G A N I Z A T I O N  O F  U N I T  O W N E R S '  A S S O C I A T I O N .  A n

2 a s s o c i a t i o n  o f  u n i t  o w n e r s  m u s t  b e  o r g a n i z e d  n o  l a t e r  t h a n  the d a t e  o n

3 w h i c h  t he f i r s t  unit in  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  is c o n v e y e d .

4 T h e  m e m b e r s h i p  o f  the a s s o c i a t i o n  at all t i m e s  c o n s i s t s  e x c l u s i v e l y  of

5 all u n i t  o w n e r s  or, f o l l o w i n g  t e r m i n a t i o n  of  t h e  c o m m o n  i n t e r e s t

6 c o m m u n i t y ,  of  a l l  f o r m e r  u n i t  o w n e r s  e n t i t l e d  to d i s t r i b u t i o n s  of

7 p r o c e e d s  u n d e r  A S  3 4 . 0 8 . 2 6 0  or t h e i r  heir s ,  s u c c e s s o r s ,  o r  a s s i g n s .

8 T h e  a s s o c i a t i o n  must be o r g a n i z e d  as a p r o f i t  o r  n o n p r o f i t  c o r p o r a -

9 tion, trust, o r  p a r t n e r s h i p .

10 Sec. 3 4 . 0 8 . 3 2 0 .  P O W E R S  O F  U N I T  O W N ERS' A S S O C I A T I O N .  (a) E x c e p t

11 as p r o v i d e d  i n  (b) of t h i s  s e c t i o n  and s u b j e c t  to t h e  p r o v i s i o n s  of

12 th e  d e c l a r a t i o n ,  the a s s o c i a t i o n  may:

13 (1) adopt a n d  a m e n d  b y l a w s  a nd r u l e s  a n d  r e g u l a t i o n s ;

14 (2) adopt a n d  a m e n d  b u d g e t s  f or r e v e n u e s ,  e x p e n d i t u r e s ,  a n d

15 r e s e r v e s  a n d  c o llect a s s e s s m e n t s  for c o m m o n  e x p e n s e s  f r o m  u n i t  o w n e r s ;

16 (3) hir e  a n d  d i s c h a r g e  m a n a g i n g  a g e n t s  a n d  o t h e r  e m p l o y e e s ,

17 a g e nts, a nd i n d e p e n d e n t  c o n t r a c t o r s ;

18 (4) i n s t itute, d e f e n d ,  or i n t e r v e n e  in  l i t i g a t i o n  o r  ad-

19 m i n i s t r a t i v e  p r o c e e d i n g s  o r  s e e k  i n j u n c t i v e  r e l i e f  f o r  v i o l a t i o n s  of

20 its d e c l a r a t i o n ,  b y l a w s  o r  r u les in  its o w n  n a m e  o n  b e h a l f  of i t s e l f

21 or two or m o r e  unit o w n e r s  o n  m a t t e r s  a f f e c t i n g  t h e  c o m m o n  i n t e r e s t

22 co m m u n i t y ;

23 (5) m ake c o n t r a c t s  a n d  i n c u r  l i a b i l i t i e s ;

24 (6) r e g u l a t e  the use, m a i n t e n a n c e ,  r e p a i r ,  r e p l a c e m e n t ,  a n d

25 m o d i f i c a t i o n  of  c o m m o n  e l e m e n t s ;

26 (7) cause a d d i t i o n a l  i m p r o v e m e n t s  to b e  m a d e  as a p a r t  of

27 t h e  c o m m o n  el e m e n t s ;

28 (8) acquire, h o ld, e n c u m b e r ,  a n d  c o n v e y  i n  i ts o w n  n a m e  a ny

29 righ t ,  t i t l e ,  o r  i n t e r e s t  to r e a l  e s t a t e  o r  p e r s o n a l  p r o p e r t y ,  e x c e p t
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(A) c o m m o n  e l e m e n t s  in a c o n d o m i n i u m  o r  p l a n n e d  c o m m u­

n i t y  m a y  b e  c o n v e y e d  o r  s u b j e c t e d  t o  a  s e c u r i t y  i n t e r e s t  o n l y  

u n d e r  A S  3 4 . 0 8 . 4 3 0 ;  a n d

(B) p a r t  o f  a c o o p e r a t i v e  m a y  be  c o n v e y e d  or  a l l  o r  

p a r t  of  a  c o o p e r a t i v e  m a y  b e  s u b j e c t e d  to a s e c u r i t y  i n t e r e s t  

o n l y  u n d e r  A S  3 4 . 0 8 . 4 3 0 ;

(9) g r a n t  e a s e m e n t s ,  leases, l i c e n s e s ,  a n d  c o n c e s s i o n s  

t h r o u g h  o r  o v e r  the c o m m o n  e l e m e n t s ;

(10) i m p o s e  a n d  r e c e i v e  a p a y m e n t ,  fee, o r  c h a r g e  f o r  t h e  

u se, r e n t a l ,  o r  o p e r a t i o n  of  t h e  c o m m o n  e l e m e n t s ,  o t h e r  t h a n  l i m i t e d  

c o m m o n  e l e m e n t s  d e s c r i b e d  in  A S  3 4 . 0 8 . 1 0 0 ( 2 )  a n d  (4), a n d  f or s e r v i c e s  

p r o v i d e d  to u n i t  o w n e r s ;

(11) i m p o s e  a r e a s o n a b l e  c h a r g e  f o r  l a t e  p a y m e n t  of a s s e s s­

m e n t s  a nd, a f t e r  n o t i c e  a n d  a n  o p p o r t u n i t y  to  b e  h e a r d ,  lev y  a r e a s o n­

a b l e  f i n e  f o r  a v i o l a t i o n  of  th e  d e c l a r a t i o n ,  b y l a w s ,  r u l e s ,  a n d

r e g u l a t i o n s  o f  the a s s o c i a t i o n ;

(12) i m p o s e  a r e a s o n a b l e  c h a r g e  f o r  t h e  p r e p a r a t i o n  a n d

r e c o r d i n g  o f  a n  a m e n d m e n t  to  the d e c l a r a t i o n ,  r e s a l e  c e r t i f i c a t e  

r e q u i r e d  b y  A S  3 4 . 0 8 . 5 9 0 ,  o r  a s t a t e m e n t  o f  u n p a i d  a s s e s s m e n t s ;

(13) p r o v i d e  f o r  t h e  i n d e m n i f i c a t i o n  o f  i ts o f f i c e r s  a n d

e x e c u t i v e  b o a r d  an d  m a i n t a i n  d i r e c t o r s’ a n d  o f f i c e r s '  l i a b i l i t y  i n s u r­

an c e ;

( 14) a s s i g n  i ts r i g h t  t o  f u t u r e  i n c o m e ,  i n c l u d i n g  t h e  r i g h t  

to r e c e i v e  c o m m o n  e x p e n s e  a s s e s s m e n t s ,  b u t  o n l y  t o  t h e  e x t e n t  t h e

d e c l a r a t i o n  e x p r e s s l y  p e r m i t s  th e  a s s i g n m e n t ;

(15 )  e x e r c i s e  a n y  o t h e r  p o w e r s  c o n f e r r e d  b y  t h e  d e c l a r a t i o n  

o r  b y l a w s ;

(16) e x e r c i s e  a n y  o t h e r  p o w e r  t h a t  m a y  b e  e x e r c i s e d  i n  t h e

-29 - SB 44



r

___________

1 s t a t e  b y  a l e g a l  e n t i t y  o £  the s a m e  t ype as t he a s s o c i a t i o n ;  and

2 (17) e x e r c i s e  a n y  o t h e r  p o w e r  n e c e s s a r y  a n d  p r o p e r  f or the

3 g o v e r n a n c e  a n d  o p e r a t i o n  of the a s s o c i a t i o n .

4 (b) T h e  d e c l a r a t i o n  m a y  n ot i m p o s e  l i m i t a t i o n s  o n  t h e  p o w e r  of

5 th e  a s s o c i a t i o n  to d e a l  w i t h  the d e c l a r a n t  that a r e  m o r e  r e s t r i c t i v e

6 t h a n  t h e  l i m i t a t i o n s  i m p o s e d  on t h e  p o w e r  of the a s s o c i a t i o n  to dea l

7 w i t h  o t h e r  p e r s o n s .

8 Sec. 3 4 . 0 8 . 3 3 0 .  E X E C U T I V E  B O A R D  M E M B E R S  A N D  O F F I C E R S .  (a)

9 E x c e p t  as p r o v i d e d  in t h e  d e c l a r a t i o n ,  the b y l a w s ,  (b) of  this sec-

10 tion, or  o t h e r  p r o v i s i o n s  of this c h a pter, the e x e c u t i v e  b o a r d  m a y  act

11 i n  all i n s t a n c e s  o n  b e h a l f  of the a s s o c i a t i o n .  I n  the p e r f o r m a n c e  of

12 t h e i r  d u t i e s ,  t he o f f i c e r s  and m e m b e r s  of th e  e x e c u t i v e  b o a r d  are

13 r e q u i r e d  to e x e r c i s e  t h e  care r e q u i r e d  of f i d u c i a r i e s  of  the unit

14 owners.

15 (b) T h e  e x e c u t i v e  b o a r d  m a y  not act on  b e h a l f  of t he a s s o c i a t i o n

16 to a m e n d  t he d e c l a r a t i o n ,  to t e r m i n a t e  the c o m m o n  i n t e r e s t  community,

17 o r  to e l ect m e m b e r s  of the e x e c u t i v e  b o a r d  or  d e t e r m i n e  t h e  q u a l i f i c a -

18 tions, p o w e r s  a nd d u t i e s ,  or t e r m s  o f  o f f i c e  of  e x e c u t i v e  b o a r d  mem-

19 b e rs, but the e x e c u t i v e  b o a r d  m a y  fill v a c a n c i e s  i n  its m e m b e r s h i p  for

2 0  t h e  u n e x p i r e d  p o r t i o n  o f  a term.

2 1  (c) W i t h i n  30 d a y s  after a d o p t i o n  of a p r o p o s e d  b u d g e t  f o r  the

22  c o m m o n  i n t e r e s t  c o m m u n i t y ,  the e x e c u t i v e  b o a r d  s h a l l  p r o v i d e  a s u m m a r y

23  o f  the b u d g e t  to e a c h  u n i t  owner, a n d  shall set a  d a t e  f o r  a m e e t i n g

2 4  o f  t he u n i t  o w n e r s  to c o n s i d e r  r a t i f i c a t i o n  of t h e  b u d g e t  n ot less

2 5  t h a n  14 n o r  m o r e  t h a n  30 days a f t e r  m a i l i n g  of  t h e  s u m mary. U n l e s s  at

2 6  tha t  m e e t i n g  a m a j o r i t y  of all u n i t  o w n e r s  or  a n y  l a r g e r  v o t e  spec-

27 i f i e d  in  t h e  d e c l a r a t i o n  reject t h e  b u d g e t ,  t h e  b u d g e t  is ratified,

28  w h e t h e r  o r  n o t  a q u o r u m  is p r e s e n t .  If the p r o p o s e d  b u d g e t  is reject-

29  ed, t he p e r i o d i c  b u d g e t  last r a t i f i e d  by  th e  u n i t  o w n e r s  c o n t i n u e s
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1 - u n t i l  the u n i t  owners r a t i f y  a b u d g e t  p r o p o s e d  by  the e x e c u t i v e  board.

2 (d) S u b j e c t  to (e) of this s e c t i o n ,  t he d e c l a r a t i o n  m a y  p r o vide

3 f o r  a p e r i o d  of  d e c l a r a n t  control of  the a s s o c i a t i o n ,  d u r i n g  w h i c h  a

4 d e c l a r a n t  o r  p e r s o n s  d e s i g n a t e d  b y  the d e c l a r a n t  m a y  a p p o i n t  and

5 r e m o v e  the o f f i c e r s  a n d  m e m b e r s  of t he e x e c u t i v e  board. R e g a r d l e s s  of

6 th e  p e r i o d  p r o v i d e d  i n  t he d e c l a r a t i o n ,  a p e r i o d  of d e c l a r a n t  control

7 t e r m i n a t e s  n o  l a ter t h a n  the e a r l i e r  of: (1) 60 days a f t e r  c o n v e y a n c e

8 of 75 p e r c e n t  of the u n i t s  that m a y  be  c r e a t e d  to u n i t  o w n e r s  other

9 t h a n  a d e c l a r a n t ;  (2) t wo years a f t e r  all d e c l a r a n t s  h a v e  c e a s e d  to

10 o f f e r  u n i t s  f o r  sale i n  the o r d i n a r y  cour s e  of  b u s i n e s s ;  o r  (3) two

11 y e ars a f t e r  a n y  right to add n e w  u n i t s  w as last e x e r c i s e d .  A  de-

12 clarant m a y  v o l u n t a r i l y  s u r r e n d e r  t h e  right to a p p o i n t  a n d  remove

13 o f f i c e r s  a n d  m e m b e r s  of  the e x e c u t i v e  b o a r d  b e f o r e  t e r m i n a t i o n  of  the

14 p e r i o d s  e s t a b l i s h e d  i n  this s u b s e c t i o n ,  but i n  that e v e n t  the de-

15 clarant m a y  require, f o r  the d u r a t i o n  of t he p e r i o d  o f  d e c l arant

16 control, t h a t  s p e c i f i e d  actions of the a s s o c i a t i o n  o r  e x e c u t i v e  board,

17 as d e s c r i b e d  in a r e c o r d e d  i n s t r u m e n t  e x e c u t e d  b y  t he d e c l a r a n t ,  be

18 a p p r o v e d  b y  the d e c l a r a n t  before t h e y  b e c o m e  ef f e c t i v e .

19 (e) N o t  later t h a n  60 days a f t e r  c o n v e y a n c e  of 25 p e r c e n t  of the

20 u n i t s  tha t  m a y  be c r e a t e d  to u n i t  o w n e r s  o t h e r  t h a n  a d e c l a r a n t ,  at

21 least on e  m e m b e r  a nd n o t  less t h a n  25 p e r c e n t  o f  the m e m b e r s  of the

22 e x e c u t i v e  b o a r d  m ust b e  e l e c t e d  b y  u n i t  o w n e r s  o t h e r  t h a n  t h e  decla-

23 rant. N o t  l a t e r  t h a n  60 days a f t e r  c o n v e y a n c e  of 50 p e r c e n t  of the

24 u n i t s  t h a t  m a y  be c r e a t e d  to u n i t  o w n e r s  o t h e r  t h a n  a d e c l a r a n t ,  not

25 less t h a n  33 1/3 p e r c e n t  of the m e m b e r s  of t he e x e c u t i v e  b o a r d  mus t  be

26 e l e c t e d  b y  u n i t  o w n e r s  o t her t h a n  t h e  d e c l a r a n t .

27 (f) E x c e p t  as o t h e r w i s e  p r o v i d e d  in  A S  3 4 . 0 8 . 2 8 0 ( e ) ,  n o t  later

28 t h a n  t he t e r m i n a t i o n  of  any p e r i o d  of d e c l a r a n t  c o n t r o l ,  t he uni t

29 owners s h a l l  elect a n  e x e c u t i v e  b o a r d  of  at l e a s t  t h r e e  m e m b e r s ,  at

•31- SB  44



least a m a j o r i t y  of  w h o m  m u s t  be u n i t  o w n e r s .  T h e  e x e c u t i v e  b o a r d  

s h a l l  elect t h e  o f f i c e r s .  T h e  e x e c u t i v e  b o a r d  m e m b e r s  a n d  o f f i c e r s  

s h a l l  take o f f i c e  u p o n  e l e c t i o n .

(g) N o t w i t h s t a n d i n g  a n y  p r o v i s i o n  o f  t h e  d e c l a r a t i o n  or  b y l a w s  

to the c o n t r a r y ,  f o l l o w i n g  n o t i c e  u n d e r  A S  3 4 . 0 8 . 3 9 0 ,  the u n i t  o w n e r s ,  

by  a t w o - t h i r d s  v o t e  of a l l  p e r s o n s  p r e s e n t  a n d  e n t i t l e d  to v o t e  at  a 

m e e t i n g  of t h e  u n i t  o w n e r s  at w h i c h  a q u o r u m  is p r e s e n t ,  m a y  r e m o v e  a 

m e m b e r  of t h e  e x e c u t i v e  b o a r d  w i t h  o r  w i t h o u t  cause, o t h e r  t h a n  a 

m e m b e r  a p p o i n t e d  b y  the d e c l a r a n t .

Sec. 3 4 . 0 8 . 3 4 0 .  T R A N S F E R  O F  A S S O C I A T I O N  C O N T R O L .  (a) B e f o r e ,  

o r  not mor e  t h a n  60 d ays after, t h e  t i m e  t h a t  a u n i t  o w n e r  o t h e r  t h a n

t h e  d e c l a r a n t  e l e c t s  a m a j o r i t y  of t he m e m b e r s  of t he e x e c u t i v e  b o a r d

o f  a c o m m o n  i n t e r e s t  c o m m u n i t y ,  th e  d e c l a r a n t  s h a l l  r e l i n q u i s h  c o n t r o l  

of  the c o m m o n  i n t e r e s t  c o m m u n i t y  a n d  t h e  u n i t  o w n e r s  s h a l l  a c c e p t  

control. At  t h e  sam e  time, the d e c l a r a n t  s h a l l  d e l i v e r  t o  t he c o m m o n  

in t e r e s t  c o m m u n i t y  all p r o p e r t y  of  the u n i t  o w n e r s  a n d  of  t he c o m m o n  

i n t e r e s t  c o m m u n i t y  h e l d  o r  c o n t r o l l e d  b y  t h e  d e c l a r a n t  i n c l u d i n g ,  but 

n o t  l i m ited to, t he f o l l o w i n g  items:

(1) th e  o r i g i n a l  or a p h o t o c o p y  o f  t he r e c o r d e d  d e c l a r a t i o n  

a n d  e a c h  a m e n d m e n t  to t h e  d e c l a r a t i o n ;  i f  a  p h o t o c o p y  is p r o v i d e d ,  it

s h a l l  be c e r t i f i e d  by  a f f i d a v i t  of  t he d e c l a r a n t ,  o r  a n  o f f i c e r  or
%

a g e n t  of t h e  d e c l a r a n t , as b e i n g  a c o m p l e t e  c o p y  of  t h e  a c t u a l  r e c o r d­

e d  d e c l a r a t i o n ;

(2) a  c e r t i f i e d  copy o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y

a r t i c l e s  o f  i n c o r p o r a t i o n ,  t r ust o r  p a r t n e r s h i p  a g r e e m e n t ;

(3) a  c o p y  o f  t h e  b y l a w s ;

(4) t h e  m i n u t e  books, i n c l u d i n g  a ll m i n u t e s ,  a n d  o t h e r
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b o o k s  a nd r e c o r d s  of t h e  c o m m o n  i n t e r e s t  c o m m u n i t y ;

(5) a n y  r u l e s  a n d  r e g u l a t i o n s  t h a t  h a v e  b e e n  a d o p t e d ;



(6) r e s i g n a t i o n s  of  o f f i c e r s  a n d  m e m b e r s  o f  t h e  e x e c u t i v e  

b o a r d  w h o  a r e  r e q u i r e d  to r e s i g n  b e c a u s e  t h e  d e c l a r a n t  is r e q u i r e d  to 

r e l i n q u i s h  c o n t r o l  o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y ;

(7) t h e  f i n a n c i a l  r e c o r d s ,  i n c l u d i n g  f i n a n c i a l  s t a t e m e n t s  

o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y ,  a n d  s o u r c e  d o c u m e n t s  s i n c e  t he 

i n c o r p o r a t i o n  o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  t h r o u g h  t h e  d a t e  of 

t u r n o v e r ;

(8) c o m m o n  i n t e r e s t  c o m m u n i t y  f u n d s  p r  c o n t r o l  o f  t h e  funds 

o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y ;

(9) a ll t a n g i b l e  p e r s o n a l  p r o p e r t y  t h a t  is p r o p e r t y  o f  t h e  

c o m m o n  i n t e r e s t  c o m m u n i t y ,  r e p r e s e n t e d  b y  t h e  d e c l a r a n t  to b e  p a r t  o f  

t h e  c o m m o n  e l e m e n t s  o r  o s t e n s i b l y  p a r t  o f  t h e  c o m m o n  e l e m e n t s ,  a nd a n  

i n v e n t o r y  of  t he p r o p e r t y ;

(10) a c o p y  o f  the p l a n s  a n d  s p e c i f i c a t i o n s  u t i l i z e d  in t h e  

c o n s t r u c t i o n  o r  r e m o d e l i n g  of i m p r o v e m e n t s  a n d  t h e  s u p p l y i n g  o f  e q u i p­

m e n t  to t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  a n d  i n  t h e  c o n s t r u c t i o n  a n d  

i n s t a l l a t i o n  o f  a l l  m e c h a n i c a l  c o m p o n e n t s  s e r v i n g  t h e  i m p r o v e m e n t s  a n d  

t h e  s i te, w i t h  a c e r t i f i c a t e  i n  a f f i d a v i t  f o r m  o f  t he d e c l a r a n t  o r  a n  

a r c h i t e c t  o r  e n g i n e e r  a u t h o r i z e d  to p r a c t i c e  i n  t h e  s t a t e  t hat t h e  

p l a n s  a n d  s p e c i f i c a t i o n s  r e p r e s e n t ,  to t h e  b e s t  o f  t h e i r  k n o w l e d g e  a n d  

b e l i e f ,  t he a c t u a l  p l a n s  a n d  s p e c i f i c a t i o n s  u t i l i z e d  i n  t h e  c o n s t r u c­

t i o n  a n d  i m p r o v e m e n t  o f  the c o m m o n  i n t e r e s t  c o m m u n i t y  p r o p e r t y  an d  f o r  

t h e  c o n s t r u c t i o n  a n d  i n s t a l l a t i o n  o f  t h e  m e c h a n i c a l  c o m p o n e n t s  s e r v i n g  

t h e  i m p r o v e m e n t s ;

(11) i n s u r a n c e  p o l i c i e s ;

(12) c o p i e s  o f  a n y  c e r t i f i c a t e s  o f  o c c u p a n c y  t h a t  m a y  h a v e  

b e e n  i s s u e d  f o r  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  p r o p e r t y ;

(13) a n y  o t h e r  p e r m i t s  i s s u e d  b y  g o v e r n m e n t a l  b o d i e s  a p p l i­

c a b l e  t o  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  p r o p e r t y  i n  f o r c e  o r  i s s u e d
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w i t h i n  o n e  y e a r  b e f o r e  t h e  d a t e  the u n i t  o w n e r s  o t h e r  t h a n  the d e­

c l a r a n t  t a k e  c o n t r o l  of t h e  c o mmon i n t e r e s t  c o m m unity;

(14) a l l  w r i t t e n  w a r r a n t i e s  o f  the c o n t r a c t o r ,  s u b c o n t r a c­

tors, s u p p l i e r s ,  a n d  m a n u f a c t u r e r s ,  i f  any, tha t  are s t i l l  ef f e c t i v e ;

(15) a r o s t e r  o f  u n i t  o w n e r s  a n d  t h e i r  a d d r e s s e s  a n d  t e l e­

p h o n e  n u m b e r s ,  if known, as s h own o n  t h e  d e c l a r a n t ' s  records;

(16) l e a s e s  of  t h e  c o m m o n  e l e m e n t s  a n d  o t h e r  leases to w h i c h  

the a s s o c i a t i o n  is a p a r t y ;

(17) e m p l o y m e n t  co n t r a c t s  o r  s e r v i c e  c o n t r a c t s  in w h i c h  the 

c o m m o n  i n t e r e s t  c o m m u n i t y  is one of  t h e  c o n t r a c t i n g  p a r t i e s  o r  s e r v i c e  

c o n t r a c t s  in  w h i c h  the c o m m o n  i n t e r e s t  c o m m u n i t y  or t he u n i t  o w n e r s  

h a v e  a n  o b l i g a t i o n  or  r e s p o n s i b i l i t y ,  d i r e c t l y  or  i n d i r ectly, to p a y  

s ome o r  a ll of  t he fee o r  charge o f  t h e  p e r s o n  p e r f o r m i n g  the service;

(18) a l l  o t h e r  co n t r a c t s  t o  w h i c h  th e  c o m m o n  i n t e r e s t  c o m m u­

n i t y  is a party.

(b) T h e  r e c o r d s  s h a l l  be r e v i e w e d  b y  a n  i n d e p e n d e n t  c e r t i f i e d  

p u b l i c  a c c o u n t a n t .  T he m i n i m u m  r e p o r t  r e q u i r e d  s h all be a r e v i e w  in 

a c c o r d a n c e  w i t h  g e n e r a l l y  a c c e p t e d  a c c o u n t i n g  s t a n d a r d s  as d e f i n e d  by  

r e g u l a t i o n  b y  t h e  B o a r d  o f  P u blic A c c o u n t a n c y .  T he a c c o u n t a n t  p e r­

f o r m i n g  t he r e v i e w  s h a l l  e x a m i n e  t o  t h e  e x t e n t  n e c e s s a r y  s u p p o r t i n g  

d o c u m e n t s  a n d  r e c o r d s ,  i n c l u d i n g  t h e  c a s h  d i s b u r s e m e n t s  a n d  r e l a t e d  

p a i d  i n v o i c e s  to  d e t e r m i n e  if e x p e n d i t u r e s  w e r e  fo r  the c o m m o n  i n t e r­

est c o m m u n i t y  p u r p o s e s  a n d  the b i l l i n g s ,  c a s h  receipts, a n d  r e l a t e d  

r e c o r d s  to d e t e r m i n e  t h a t  the d e c l a r a n t  w a s  c h a r g e d  a n d  p a i d  the 

p r o p e r  a m o u n t s  of  a s s e s s m e n t s .

(c) B e f o r e  t he t r a n s f e r  of c o n t r o l  f r o m  the d e c l a r a n t  to  the 

a s s o c i a t i o n  a n  i n s p e c t i o n  of  the c o m m o n  a r e a s  a nd l i m i t e d  c o m m o n  a r e a s  

s u b j e c t  to  t h e  a s s o c i a t i o n ' s  c o n t r o l  s h a l l  be  c o m p l e t e d  b y  a c e r t i f i e d  

a r c h i t e c t  o r  en g i n e e r .  A  report s h a l l  b e  p r e p a r e d  i n d i c a t i n g  t he
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1 ' i n c o m p l e t e  w o r k  and r e p a i r s  n e e d e d  a nd the m e t h o d  of c o m p l e t i n g  t h e

2 w o r k  a n d  m a k i n g  the r e p airs. The t r a n s f e r  of c o n t r o l  to the a s s o c i a -

3 t i o n  s h a l l  be b a s e d  u p o n  the d e c l a r a n t’s o b l i g a t i o n  to c o m p l e t e  a ll

4 r e p a i r s  a n d  f i n i s h  a l l  i n c o m p l e t e  w o r k  w i t h i n  a r e a s o n a b l e  tim e  a f t e r

5 t r a n s f e r  of control.

6 Sec. 34.08.350. T R A N S F E R  OF S P E C I A L  D E C L A R A N T  RIGHTS. (a) A

7 s p e c i a l  d e c l a r a n t  right c r e a t e d  or  r e s e r v e d  u n d e r  this c h a p t e r  m a y  be

8 t r a n s f e r r e d  o n l y  by a n  i n s t r u m e n t  e v i d e n c i n g  t h e  t r a n s f e r  that h a s

9 b e e n  r e c o r d e d  in  e a c h  r e c o r d i n g  d i s t r i c t  in w h i c h  a ny p o r t i o n  of  t h e

10 c o m m o n  i n t e r e s t  c o m m u n i t y  is located. T he i n s t r u m e n t  is n ot e f f e c t i v e

11 u n l e s s  e x e c u t e d  by t he t r a n sferee.

12 (b) U p o n  t r a n s f e r  of an y  s p e c i a l  d e c l a r a n t  right, the l i a b i l i t y

13 of a t r a n s f e r o r  d e c l a r a n t  is as follows:

14 (1) a t r a n s f e r o r  is not r e l i e v e d  o f  an  o b l i g a t i o n  o r  lia-

15 b i l i t y  a r i s i n g  b e f o r e  the t r a n s f e r  a n d  r e m a i n s  l i able f or w a r r a n t y

16 o b l i g a t i o n s  i m p o s e d  by thi s  chapter; l a c k  of p r i v i t y  d o e s  not d e p r i v e

17 a u n i t  o w n e r  of s t a n d i n g  to m a i n t a i n  a n  a c t i o n  to e n f o r c e  a n  o b l i g a -

18 t i o n  of the tra n s f e r o r ;

19 (2) if a s u c c e s s o r  to a s p e c i a l  d e c l a r a n t  right is a n

20 a f f i l i a t e  of a d e c l a r a n t ,  the t r a n s f e r o r  is j o i n t l y  a nd s e v e r a l l y

21 l i a b l e  w i t h  the s u c c e s s o r  f or an  o b l i g a t i o n  o r  l i a b i l i t y  of th e  sue-
I

22 c e s s o r  r e l a t i n g  to the c o m m o n  i n t e r e s t  co m m u n i t y ;

23 (3) if a t r a n s f e r o r  r e t a i n s  a s p e c i a l  d e c l a r a n t  r i ght b ut

24 t r a n s f e r s  o t h e r  s p e c i a l  d e c l a r a n t  r i g h t s  to a s u c c e s s o r  w h o  is n o t  an

25 a f f i l i a t e  of the d e c l a r a n t ,  the t r a n s f e r o r  is l i a b l e  f o r  a n  o b l i g a t i o n

26 o r  l i a b i l i t y  i m p o s e d  o n  a d e c l a r a n t  b y  this c h a p t e r  o r  by the d e c l a r a -

27 t i o n  r e l a t i n g  to t h e  r e t a i n e d  s p e c i a l  d e c l a r a n t  r i ght a nd a r i s i n g

28 a f t e r  the transfer;

29 (4) a t r a n s f e r o r  is not l i a b l e  f o r  any act o r  o m i s s i o n  or
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1 ' a n y  b r e a c h  of  a  c o n t r a c t u a l  o r  w a r r a n t y  o b l i g a t i o n  a r i s i n g  f r o m  the

2 e x e r c i s e  o f  a s p e c i a l  d e c l a r a n t  r i g h t  b y  a s u c c e s s o r  d e c l a r a n t  w h o  is

3 n o t  an  a f f i l i a t e  o f  the t r a n s f e r o r .

4  (c) U n l e s s  o t h e r w i s e  p r o v i d e d  in a m o r t g a g e  i n s t r u m e n t ,  d e e d  of

5 trust, or  o t h e r  a g r e e m e n t  c r e a t i n g  a s e c u r i t y  i n t e r e s t ,  o n  t h e  fore-

6 c l o s u r e  of a s e c u r i t y  i n t e r e s t ,  s a l e  by  a t r u s t e e  u n d e r  a n  a g r e e m e n t

7 c r e a t i n g  a s e c u r i t y  i n t e r e s t ,  t a x  sale, j u d i c i a l  sale, or s a l e  u n d e r

8 B a n k r u p t c y  A c t  o r  r e c e i v e r s h i p  p r o c e e d i n g s  of  a u n i t  o w n e d  b y  a de-

9 c l a r a n t  o r  of r e a l  e s t a t e  i n  a c o m m o n  i n t e r e s t  c o m m u n i t y  s u b j e c t  to

10 d e v e l o p m e n t  r i g h t s ,  the p e r s o n  a c q u i r i n g  t i t l e  to t h e  p r o p e r t y  b e i n g

11 f o r e c l o s e d  or s o ld, bu t  o n l y  u p o n  t he r e q u e s t  of  t h e  p e r s o n ,  s u c c e e d s

12 e i t h e r  (1) to t he s p e c i a l  d e c l a r a n t  r i g h t s  r e l a t e d  to t h e  p r o p e r t y

13 h e l d  b y  t he d e c l a r a n t ,  o r  (2) o n l y  to a n y  r i g h t s  r e s e r v e d  i n  t h e

14 d e c l a r a t i o n  u n d e r  A S  3 4 . 0 8 . 2 3 0  a n d  h e l d  b y  that d e c l a r a n t  to m a i n t a i n

15 m o d e l s ,  s a l e s  o f f i c e s ,  a n d  s i g n s .  Th e  j u d g m e n t  o r  i n s t r u m e n t  c o n v e y -

16 in g  t i t l e  m u s t  p r o v i d e  f o r  t r a n s f e r  of o n l y  t h e  s p e c i a l  d e c l a r a n t

17 r i g h t s  r e q u e s t e d .

18 (d) U p o n  f o r e c l o s u r e  o f  a s e c u r i t y  i n t e r e s t ,  s a l e  b y  a t r u s t e e

19 u n d e r  an a g r e e m e n t  c r e a t i n g  a s e c u r i t y  i n t e r e s t ,  t a x  sale, j u d i c i a l

20 sale, or s a l e  u n d e r  B a n k r u p t c y  A c t  or  r e c e i v e r s h i p  p r o c e e d i n g s ,  of  t h e

21 i n t e r e s t s  i n  a  c o m m o n  i n t e r e s t  c o m m u n i t y  o w n e d  b y  a d e c l a r a n t :

22 (1) t h e  d e c l a r a n t  c e a s e s  to h a v e  s p e c i a l  d e c l a r a n t  r i g h t s ,

23 a n d

24 (2) t h e  p e r i o d  o f  d e c l a r a n t  c o n t r o l  t e r m i n a t e s  u n l e s s  t h e

25 j u d g m e n t  or i n s t r u m e n t  c o n v e y i n g  t i t l e  p r o v i d e s  f o r  t r a n s f e r  o f  t h e

26 s p e c i a l  d e c l a r a n t  r i g h t s  h e l d  b y  t he d e c l a r a n t  t o  a s u c c e s s o r  d e c l a r -

27 a n t .

28 (e) T h e  l i a b i l i t i e s  a n d  o b l i g a t i o n s  o f  a  p e r s o n  w h o  s u c c e e d s  t o

29 s p e c i a l  d e c l a r a n t  r i g h t s  a r e  a s  f o l lows:

o
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(1) a s u c c e s s o r  t o  a n y  s p e c i a l  d e c l a r a n t  r i g h t  w h o  is a n  

a f f i l i a t e  o f  a d e c l a r a n t  is s u b j e c t  t o  t h e  o b l i g a t i o n s  a n d  l i a b i l i t i e s  

i m p o s e d  o n  t h e  t r a n s f e r o r  b y  thi s  c h a p t e r  o r  b y  t h e  d e c l a r a t i o n ;

(2) a s u c c e s s o r  t o  a n y  s p e c i a l  d e c l a r a n t  r i g h t ,  o t h e r  t h a n  

a s u c c e s s o r  d e s c r i b e d  in (3) o r  (4) o f  t h i s  s u b s e c t i o n  o r  a  s u c c e s s o r

w h o  is a n  a f f i l i a t e  of  a d e c l a r a n t ,  is s u b j e c t  to t h e  o b l i g a t i o n s  a n d

l i a b i l i t i e s  i m p o s e d  by  t h i s  c h a p t e r  o r  t h e  d e c l a r a t i o n

(A) o n  a d e c l a r a n t  t h a t  r e l a t e  to t h e  s u c c e s s o r ' s

e x e r c i s e  o r  n o n e x e r c i s e  of s p e c i a l  d e c l a r a n t  r i g h t s ;  or

(B) o n  the t r a n s f e r o r ,  o t h e r  than:

(i) m i s r e p r e s e n t a t i o n s  b y  a p r e v i o u s  d e c l a r a n t ;  

(ii) w a r r a n t y  o b l i g a t i o n s  o n  i m p r o v e m e n t s  m a d e  b y  

a p r e v i o u s  d e c l a r a n t  or  m a d e  b e f o r e  t h e  c o m m o n  i n t e r e s t  

c o m m u n i t y  w a s  c r e a t e d ;

(iii) b r e a c h  of  a  f i d u c i a r y  o b l i g a t i o n  b y  a  p r e v i­

ous d e c l a r a n t  o r  t h e  a p p o i n t e e s  of  a p r e v i o u s  d e c l a r a n t  to  

t h e  e x e c u t i v e  b o a r d ;  or

(iv) a l i a b i l i t y  o r  o b l i g a t i o n  i m p o s e d  o n  t he 

t r a n s f e r o r  as a r e s u l t  of  t h e  a c t s  o r  o m i s s i o n s  o f  t he 

t r a n s f e r o r  a f t e r  t he t r a n s f e r ;

(3) a s u c c e s s o r  to a r i g h t  r e s e r v e d  i n  t h e  d e c l a r a t i o n  o n l y  

t o  m a i n t a i n  m o d e l s ,  s a l e s  o f f i c e s ,  a n d  s i g n s  m a y  n o t  e x e r c i s e  a n y  

o t h e r  s p e c i a l  d e c l a r a n t  r i g h t  a n d  is n o t  s u b j e c t  t o  l i a b i l i t y  o r  

o b l i g a t i o n  as a d e c l a r a n t  e x c e p t  t h e  o b l i g a t i o n  to  p r o v i d e  a  p u b l i c  

o f f e r i n g  s t a t e m e n t ,  a n d  a n y  l i a b i l i t y  a r i s i n g  as a  r e s u l t  o f  t he 

s t a t e m e n t ;

(4) a s u c c e s s o r  to  t h e  s p e c i a l  d e c l a r a n t  r i g h t s  h e l d  b y  a 

t r a n s f e r o r  w h o  s u c c e e d e d  to  t h e  r i g h t s  u n d e r  a d e e d  o r  o t h e r  i n s t r u­

m e n t  of  c o n v e y a n c e  in l i e u  of  f o r e c l o s u r e  o r  u n d e r  a  j u d g m e n t  o r
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1 i n s t r u m e n t  c o n v e y i n g  t i t l e  u n d e r  (c) of this s e c t i o n  m a y  d e c l a r e  in  a

2 r e c o r d e d  i n s t r u m e n t  a n  i n t e n t i o n  to h o l d  the r i g h t s  s o l e l y  for trans-

3 f e r  to a n o t h e r  p e r s o n ;  u n t i l  t r a n s f e r r i n g  the s p e c i a l  d e c l a r a n t  righ t s

4  to a p e r s o n  a c q u i r i n g  title to a unit o r  rea l  e s t a t e  subject to de-

5 v e l o p m e n t  r i g h t s  o w n e d  by the s u c c e s s o r ,  or  u n t i l  r e c o r d i n g  an  instru-

6 m e n t  p e r m i t t i n g  e x e r c i s e  of a l l  t h ose rights, the s u c c e s s o r  m a y  no t

7 e x e r c i s e  a n y  of the r i ghts o t h e r  tha n  a r i ght h e l d  by the t r a n s f e r o r

8 of  the s u c c e s s o r  to c o n t r o l  t h e  e x e c u t i v e  b o a r d  u n d e r  AS  3 4 . 0 8 . 3 3 0 ( d )

9 f o r  the d u r a t i o n  of a ny p e r i o d  o f  d e c l a r a n t  c o n t r o l  a nd an a t t e m p t e d

10 e x e r c i s e  o f  the r i g h t s  is v o i d ;  so long as a s u c c e s s o r  d e c l a r a n t  m a y

11 n o t  e x e r c i s e  s p e c i a l  d e c l a r a n t  rights u n d e r  this subsection, t h e

12 s u c c e s s o r  d e c l a r a n t  is n ot s u b j e c t  to l i a b i l i t y  o r  o b l i g a t i o n  as a

13 d e c l a r a n t  o t h e r  t h a n  l i a b i l i t y  f or acts a n d  o m i s s i o n s  u n d e r  A S  3 4 . 08.-

14 330(d).

15 (f) N o t h i n g  in this s e c t i o n  s u b j e c t s  a s u c c e s s o r  to a s p e c i a l

16 d e c l a r a n t  r i ght to a c l a i m  a g a i n s t  or  o t h e r  o b l i g a t i o n  of a t r a n s f e r o r

17 d e c l a r a n t ,  o t h e r  t h a n  a c l a i m  o r  o b l i g a t i o n  a r i s i n g  u n d e r  this c h a p t e r

18 o r  the d e c l a r a t i o n .

19 Sec. 34 . 0 8 . 3 6 0 .  T E R M I N A T I O N  OF  C O N T R A C T S  A N D  L E A S E S  O F  D E C L A R -

20 ANT. (a) If e n t e r e d  into b e f o r e  the e x e c u t i v e  b o a r d  e l e c t e d  b y  t h e

21  u n i t  o w n e r s  u n d e r  A S  3 4 . 0 8 . 3 3 0 ( f )  takes o f f i c e  (1) a m a n a g e m e n t  con-

22  tract, e m p l o y m e n t  c o n t ract, o r  lease of  r e c r e a t i o n a l  o r  p a r k i n g  a r e a s

23 o r  f a c i l i t i e s ;  (2) a c o n t r a c t  o r  lease b e t w e e n  th e  a s s o c i a t i o n  a n d  a

2 4  d e c l a r a n t  o r  an a f f i l i a t e  o f  a d e c l a r a n t ;  o r  (3) a c o n tract o r  l e a s e

25 t h a t  is n o t  b o n a  fide or  w a s  u n c o n s c i o n a b l e  to t h e  u n i t  o w n e r s  at th e

26 t i m e  e n t e r e d  into u n d e r  t h e  c i r c u m s t a n c e s  t h e n  p r e v a i l i n g  m a y  b e

27 t e r m i n a t e d  w i t h o u t  p e n a l t y  b y  the a s s o c i a t i o n  at an y  time a f t e r  t h e

28 e x e c u t i v e  b o a r d  e l e c t e d  b y  t h e  unit o w n e r s  u n d e r  A S  3 4 . 0 8 . 3 3 0 ( f )  t a k e s

29 o f f i c e  u p o n  not less t h a n  9 0  days' n o t i c e  to t he o t h e r  party.

C
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(b) Thi s  s e c t i o n  d o e s  not a p p l y  to

(1) a l e a s e  if a t e r m i n a t i o n  of the lease w o u l d  t e r m i n a t e  

the c o m m o n  i n t e r e s t  c o m m u n i t y  or  r e d u c e  its size, u n l e s s  t he real 

e s t a t e  subject to the lease was i n c l u d e d  i n  the c o m m o n  i n t e r e s t  c o m m u­

n i t y  f or the p u r p o s e  of a v o i d i n g  t he r i g h t  of the a s s o c i a t i o n  to 

t e r m i n a t e  a l e ase u n d e r  this s e c t i o n ;  or

(2) a p r o p r i e t a r y  lease.

Sec. 34 . 0 8 . 3 7 0 .  B Y L A W S ,  (a) The b y l a w s  of the a s s o c i a t i o n  m u s t  

p r o v i d e

(1) f o r  the n u m b e r  o f  t he m e m b e r s  of t h e  e x e c u t i v e  b o a r d  

a n d  for the t i t l e s  of the o f f i c e r s  of the a s s o c i a t i o n ;

(2) f or the e l e c t i o n  b y  the e x e c u t i v e  b o a r d  of a p r e s i d e n t ,  

tr e a s u r e r ,  se c r e t a r y ,  a n d  o t h e r  o f f i c e r s  of  the a s s o c i a t i o n  s p e c i f i e d  

b y  the bylaws;

(3) for the q u a l i f i c a t i o n s ,  p o w e r s  a n d  duties, t e r m s  of 

o f f ice, an d  m a n n e r  of e l e c t i n g  a n d  r e m o v i n g  e x e c u t i v e  b o a r d  m e m b e r s  

a n d  o f f icers a n d  f i l l i n g  v a c a n c i e s ;

(4) w h i c h ,  if any, o f  its p o w e r s  the e x e c u t i v e  b o a r d  or 

o f f i c e r s  m a y  d e l e g a t e  to o t h e r  p e r s o n s  o r  to a m a n a g i n g  a g ent;

(5) w h i c h  o f  its o f f i c e r s  m a y  p r e p a r e ,  e x e cute, certify, 

a n d  r e cord a m e n d m e n t s  to the d e c l a r a t i o n  o n  b e h a l f  of the a s s o c i a t i o n ;  

a n d

(6) f o r  a m e t h o d  of a m e n d i n g  t he bylaws.

(b) S u b j e c t  to the p r o v i s i o n s  of t he d e c l a r a t i o n ,  t h e  b y l a w s  m a y  

p r o v i d e  for a ny o t h e r  m a t t e r s  t h e  a s s o c i a t i o n  co n s i d e r s  n e c e s s a r y  a n d
i.

a p p r o p r i a t e .

Sec. 34 . 0 8 . 3 8 0 .  U P K E E P  O F  C O M M O N  I N T E R E S T  C O M M U N I T Y .  (a) 

E x c e p t  to t he e x t e n t  p r o v i d e d  b y  the d e c l a r a t i o n ,  by  (b) b f  t h i s  

section, or b y  A S  3 4 . 0 8 . 4 4 0 ( h ) ,  t he a s s o c i a t i o n  is r e s p o n s i b l e  f o r  t h e
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m a i n t e n a n c e ,  r e p a i r ,  a n d  r e p l a c e m e n t  o f  t he c o m m o n  e l e m e n t s ,  a n d  e a c h  

u n i t  o w n e r  is r e s p o n s i b l e  f o r  t h e  m a i n t e n a n c e ,  r e p a i r ,  a n d  r e p l a c e m e n t  

of  the u n i t .  E a c h  u n i t  o w n e r  s h a l l  a f f o r d  to t he a s s o c i a t i o n ,  t he 

o t h e r  u n i t  o w n e r s ,  a n d  to t h e i r  a g e n t s  o r  e m p l o y e e s ,  a c c e s s  t h r o u g h  

t he u n i t  t h a t  is r e a s o n a b l y  n e c e s s a r y  f o r  m a i n t e n a n c e  a n d  r e p a i r  of  

the u n i t .  If d a m a g e  is i n f l i c t e d  o n  t he c o m m o n  e l e m e n t s  o r  o n  a ny 

u nit t h r o u g h  w h i c h  a c c e s s  is t a k e n ,  t h e  u n i t  o w n e r  r e s p o n s i b l e  f o r  t he 

d a m a g e ,  o r  th e  a s s o c i a t i o n  if it is r e s p o n s i b l e ,  is l i a b l e  f o r  t h e  

p r o m p t  r e p a i r  of  t h e  damage.

(b) I n  a d d i t i o n  to the l i a b i l i t y  t h a t  a d e c l a r a n t  as a u n i t  

o w n e r  h a s  u n d e r  t h i s  c h a p t e r ,  a  d e c l a r a n t  is s o l e l y  l i a b l e  f o r  t h e  e x ­

pe n s e s  i n  c o n n e c t i o n  w i t h  r e a l  e s t a t e  s u b j e c t  to d e v e l o p m e n t  r i g h t s .  

No o t h e r  u n i t  o w n e r  a n d  no  o t h e r  p o r t i o n  o f  t h e  c o m m o n  i n t e r e s t  c o m m u­

ni t y  is s u b j e c t  t o  a c l a i m  f o r  p a y m e n t  of e x p e n s e s  i n  c o n n e c t i o n  w i t h  

d e v e l o p m e n t  r i g hts. U n l e s s  t h e  d e c l a r a t i o n  p r o v i d e s  o t h e r w i s e ,  t h e  

i n c o m e  a n d  p r o c e e d s  f r o m  r e a l  e s t a t e  s u b j e c t  to d e v e l o p m e n t  r i g h t s  

i n u r e s  to  t he d e c l a r a n t .

(c) I n  a p l a n n e d  c o m m u n i t y ,  w h e n  a l l  d e v e l o p m e n t  r i g h t s  h a v e  

e x p i r e d  w i t h  r e s p e c t  to rea l  e s t a t e ,  t he d e c l a r a n t  r e m a i n s  l i a b l e  f o r  

t he e x p e n s e s  of t h e  rea l  e s t a t e  u n l e s s ,  u p o n  e x p i r a t i o n ,  t he d e c l a r a­

t i o n  p r o v i d e s  t h a t  t h e  r e a l  e s t a t e  b e c o m e s  c o m m o n  e l e m e n t s  o r  u n i t s .

Sec. 3 4 . 0 8 . 3 9 0 .  M E E T I N G S .  A  m e e t i n g  of  t h e  a s s o c i a t i o n  m u s t  b e  

h e l d  at l e ast o n c e  e a c h  y e ar. A  s p e c i a l  m e e t i n g  o f  t h e  a s s o c i a t i o n  

m a y  b e  c a l l e d  b y  t h e  p r e s i d e n t ,  b y  a m a j o r i t y  o f  t h e  m e m b e r s  o f  t he 

e x e c u t i v e  b o a r d ,  o r  b y  u n i t  o w n e r s  c o m p r i s i n g  e i t h e r  2 0  p e r c e n t  o r  a 

l o w e r  p e r c e n t a g e  s p e c i f i e d  i n  t h e  b y l a w s  of t h e  v o t e s  i n  t h e  a s s o c i a­

tion. N o t  less t h a n  10 n o r  m o r e  t h a n  60 d a y s  i n  a d v a n c e  of  a m e e t i n g ,  

t he s e c r e t a r y  o r  o t h e r  o f f i c e r  s p e c i f i e d  i n  t h e  b y l a w s  s h a l l  c a u s e  

n o t i c e  to  b e  h a n d - d e l i v e r e d  o r  s e n t  p r e p a i d  b y  U n i t e d  S t a t e s  m a i l  to
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t he m a i l i n g  a d d r e s s  o f  e a c h  u n i t  o r  to the m a i l i n g  a d d r e s s  d e s i g n a t e d  

in  w r i t i n g  b y  t h e  u n i t  o w n e r .  T h e  n o t i c e  of a m e e t i n g  m u s t  s t a t e  t he 

t ime a n d  p l a c e  of  the m e e t i n g  a n d  t h e  i t ems o n  the a g e n d a ,  i n c l u d i n g  

the g e n e r a l  n a t u r e  of a p r o p o s e d  a m e n d m e n t  to t he d e c l a r a t i o n  o r  

b y l a w s ,  b u d g e t  c h a n g e s ,  a n d  a p r o p o s a l  to r e m o v e  an o f f i c e r  o r  m e m b e r  

of t he e x e c u t i v e  boar d .

Sec. 3 4 . 0 8 . 4 0 0 .  Q U O R U M S .  (a) U n l e s s  t he b y l a w s  p r o v i d e  o t h e r­

wise, a q u o r u m  is p r e s e n t  t h r o u g h o u t  a m e e t i n g  of t he a s s o c i a t i o n  if 

p e r s o n s  e n t i t l e d  to c ast 20 p e r c e n t  of the v o t e s  that m a y  b e  cast f o r  

e l e c t i o n  o f  t h e  e x e c u t i v e  b o a r d  a r e  p r e s e n t  in  p e r s o n  o r  b y  p r o x y  at 

the b e g i n n i n g  of  the m e e t i n g .

(b) U n l e s s  t he b y l a w s  s p e c i f y  a l a r g e r  p e r c e n t a g e ,  a  q u o r u m  is

c o n s i d e r e d  p r e s e n t  t h r o u g h o u t  a m e e t i n g  o f  the e x e c u t i v e  b o a r d  if  

p e r s o n s  e n t i t l e d  to cast 50 p e r c e n t  of the v o t e s  o n  t h e  b o a r d  a r e

p r e s e n t  at t h e  b e g i n n i n g  of t he m e e t i n g .

Sec. 3 4 . 0 8 . 4 1 0 .  V O T I N G  A N D  P R O X I E S .  (a) If o n l y  o n e  of s e v e r a l  

o w n e r s  o f  a u n i t  is p r e s e n t  at a m e e t i n g  o f  the a s s o c i a t i o n ,  t he o w n e r

p r e s e n t  is e n t i t l e d  to cast al l  t h e  v o t e s  a l l o c a t e d  to t h e  u n it. If

m o r e  t h a n  o n e  o f  th e  o w n e r s  a r e  p r e s e n t ,  t h e  v o t e s  a l l o c a t e d  to  t h e

u n i t  m a y  b e  c a s t  o n l y  in  a c c o r d a n c e  w i t h  t h e  a g r e e m e n t  o f  a m a j o r i t y

<
in  i n t e r e s t  o f  the o w n e r s ,  u n l e s s  th e  d e c l a r a t i o n  e x p r e s s l y  p r o v i d e s  

o t h e r w i s e .  T h e r e  is m a j o r i t y  a g r e e m e n t  if  a n y  o ne of t h e  o w n e r s  c a s t s  

the v o t e s  a l l o c a t e d  to  th e  u n i t  w i t h o u t  p r o t e s t  b e i n g  m a d e  p r o m p t l y  to 

the p e r s o n  p r e s i d i n g  o v e r  t he m e e t i n g  b y  a n o t h e r  o w n e r  o f  t h e  u n it.

(b) V o t e s  a l l o c a t e d  to a u n i t  m a y  b e  cast u n d e r  a  p r o x y  d u l y  

e x e c u t e d  b y  a u n i t  o w ner. If  a u n i t  is o w n e d  b y  m o r e  t h a n  o n e  p e r s o n ,  

e a c h  o w n e r  o f  th e  u n i t  m a y  v o t e  o r  r e g i s t e r  p r o t e s t  t o  t h e  c a s t i n g  of
.. - .‘w'V ,. . • » i..». . f

v o t e s  b y  t h e  o t h e r  o w n e r s  o f  t h e  u n i t  t h r o u g h  a d u l y  e x e c u t e d  ' p r o x y .  

A  u n i t  o w n e r  m a y  r e v o k e  a p r o x y  g i v e n  u n d e r  thi s  s e c t i o n  o n l y  b y
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1 ' a c t u a l  n o t i c e  of r e v o c a t i o n  to  the p e r s o n  p r e s i d i n g  o v e r  a m e e t i n g  of

2 t he ass o c i a t i o n .  A p r o x y  is v o i d  if it is not d a t e d  or p u r p o r t s  to  be

3 r e v o c a b l e  w i t h o u t  notice. A  p r o x y  t e r m i n a t e s  one y e a r  a f ter its d a te,

4 u n l e s s  it s p e c i f i e s  a s h o r t e r  term.

5 (c) If  the d e c l a r a t i o n  r e q u i r e s  that v o tes on s p e c i f i e d  m a t t e r s

6 a f f e c t i n g  the c o m m o n  i n t e r e s t  c o m m u n i t y  be cast by l e ssees r a t h e r  t h a n

7 uni t  o w n e r s  of leased u n its: (1) the p r o v i s i o n s  of (a) an d  (b) of

8 this s e c t i o n  apply to l e s s e e s  as if t h e y  were uni t  owners; (2) u nit

9 o w ners w h o  hav e  leased t h e i r  u n i t s  to o t her p e r s o n s  m a y  not c a s t  v o t e s

10 o n  the s p e c i f i e d  matters; a n d  (3) lessees are e n t i t l e d  to n o t i c e  of

11 m e e t ings, access to r e c ords, a n d  o t h e r  rights r e s p e c t i n g  the m a t t e r s

12 as if t h e y  wer e  unit o w ners. U n i t  owne r s  must a lso be g i v e n  n o t i c e

13 u n d e r  A S  34.08.390, of a ll m e e t i n g s  at w h i c h  lessees are e n t i t l e d  to

14 vote.

15 (d) V o tes a l l o c a t e d  to a u nit o w n e d  by the a s s o c i a t i o n  m a y  not

16 be cast.

17 Sec. 34.08.420. T O R T  A N D  C O N T R A C T  LIABILITY. N e i t h e r  t he asso-

18 c i a t i o n  n o r  any unit o w n e r  e x c e p t  t he declarant is l i a b l e  f o r  the

19 torts of the de c l a r a n t  in  c o n n e c t i o n  w i t h  any p a r t  of t h e  c o m m o n

20 inter e s t  c o m m u n i t y  that t h e  d e c l a r a n t  has the r e s p o n s i b i l i t y  t o  main-

21 tain. A n  a c t i o n  a l l e g i n g  a w r o n g  d o n e  by th e  a s s o c i a t i o n  m u s t  be

22 b r ought a g a inst the a s s o c i a t i o n  a nd not against a u nit owner. I f  the

23 w r o n g  o c c u r r e d  d u r i n g  a p e r i o d  of  d e c l a r a n t  c o n t r o l  a nd t h e  a s s o c i a -

24 tio n  g i v e s  the d e c l a r a n t  r e a s o n a b l e  n o tice of a n d  a n  o p p o r t u n i t y  to

25 d e f e n d  a g a i n s t  the a c t i o n ,  the d e c l a r a n t  w h o  t h e n  c o n t r o l l e d  the

26 a s s o c i a t i o n  is liable to t h e  a s s o c i a t i o n  or  to a u n i t  o w n e r  f o r  (1)

27 tort loss e s  not c o v e r e d  b y  i n s u r a n c e  s u f fered by the a s s o c i a t i o n  or

28 the u n i t  owner, a nd (2) e a c h  cost tha t  the a s s o c i a t i o n  w o u l d  n o t  have

29 i n c u r r e d  but for a b r e a c h  of  c o n t r a c t  or  o t h e r  w r o n g f u l  a ct or
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om i s s i o n .  If the d e c l a r a n t  is l i a b l e  to t he a s s o c i a t i o n  u n d e r  this 

se c t i o n ,  the d e c l a r a n t  is l i a b l e  f or t he e x p e n s e s  of  l i t i g a t i o n  

i n c u r r e d  by  t he a s s o c iation. A  s t a t u t e  of l i m i t a t i o n  a f f e c t i n g  the
1 J

r i g h t  of a c t i o n  of the a s s o c i a t i o n  u n d e r  t his s e c t i o n  is t o l l e d  u n t i l

It
t h e  p e r i o d  of d e c l a r a n t  c o n t r o l  t e r m i n a t e s .  A  u n i t  o w n e r  is not 

p r e c l u d e d  f r o m  m a i n t a i n i n g  an  a c t i o n  u n d e r  this s e c t i o n  b e c a u s e  the 

p e r s o n  is a u n i t  o w n e r  or a m e m b e r  o r  o f f i c e r  of the a s s o c i a t i o n .  A  

l i e n  r e s u l t i n g  f r o m  a j u d g m e n t  a g a i n s t  the a s s o c i a t i o n  is g o v e r n e d  by  

A S  34.08.480.

Sec. 34.08.430. C O N V E Y A N C E  O R  E N C U M B R A N C E  O F  C O M M O N  E L E M E N T S ,

(a) I n  a c o n d o m i n i u m  or p l a n n e d  c o m m u n i t y ,  p o r t i o n s  of t h e  c o m m o n  

el e m e n t s  m a y  be  c o n v e y e d  or  s u b j e c t e d  to a s e c u r i t y  i n t e r e s t  b y  the 

a s s o c i a t i o n  if p e r s o n s  e n t i t l e d  to cast at least 80 p e r c e n t  of  the 

v o t e s  in the asso c i a t i o n ,  i n c l u d i n g  80 p e r c e n t  of the v o t e s  a l l o c a t e d  

to units not o w n e d  by a d e c l a r a n t ,  o r  a ny larger p e r c e n t a g e  t h e  d e c l a­

ra t i o n  s p e c ifies, agree to the a c tion, but eac h  o w n e r  of  a u n i t  to 

w h i c h  a l i m i t e d  c o m m o n  e l e m e n t  is a l l o c a t e d  must a g r e e  i n  o r d e r  to 

c o n v e y  the l i m i t e d  c o m m o n  e l e m e n t  o r  s u b j e c t  it to a s e c u r i t y  i n t e r­

est. The d e c l a r a t i o n  m a y  s p e c i f y  a s m a l l e r  p e r c e n t a g e  o n l y  if  e a c h  of

the units is r e s t r i c t e d  e x c l u s i v e l y  to n o n r e s i d e n t i a l  uses. The

p r o c e e d s  of the sale and p r o c e e d s  of  a l o a n  s e c u r e d  by e n c u m b r a n c i n g  a

c o m m o n  a r e a  are a n  asset of t he a s s o c i a t i o n .

(b) Par t  of  a c o o p e r a t i v e  m a y  be c o n v e y e d  a n d  all o r  p a r t  of  a

c o o p e r a t i v e  m a y  be  s u b j e c t e d  to a s e c u r i t y  i n t e r e s t  b y  t he a s s o c i a t i o n
i

if p e r s o n s  e n t i t l e d  to cast at least 80 p e r c e n t  of  the v o t e s  i n  the

a s s o c i a t i o n ,  i n c l u d i n g  80 p e r c e n t  of  t he v o t e s  a l l o c a t e d  t o  u n i t s  not

o w n e d  by  a d e c l a r a n t ,  or any l a r g e r  p e r c e n t a g e  t he d e c l a r a t i o n  s p e c i­
a l

fies, a g r e e  to the action, but, if f e w e r  t h a n  a ll of t h e  u n i t s  or  

l i m i t e d  c o m m o n  e l e m e n t s  are to  be  c o n v e y e d  or  s u b j e c t e d  to  a  s e c u r i t y
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1 - i n t e r e s t ,  t h e n  e a c h  u n i t  o w n e r  o r  t h e  u n i t s  to w h i c h  the l i m i t e d

2 c o m m o n  e l e m e n t s  are a l l o c a t e d  m u s t  a g r e e  i n  o r d e r  to c o n v e y  th e  u n i t s

3 o r  l i m i t e d  c o m m o n  e l e m e n t s  or  s u b j e c t  t h e m  to a  s e c u r i t y  i n t e r e s t .

4  T h e  d e c l a r a t i o n  m a y  s p e c i f y  a s m a l l e r  p e r c e n t a g e  o n l y  if  e a c h  o f  t h e

5 u n i t s  is r e s t r i c t e d  e x c l u s i v e l y  to n o n r e s i d e n t i a l  u s e s .  T h e  p r o c e e d s

6 of  t he s a l e  a n d  p r o c e e d s  of  a l o a n  s e c u r e d  by  e n c u m b r a n c i n g  a  c o m m o n

7 a r e a  a r e  a n  a s s e t  of t h e  a s s o c i a t i o n .  A  p u r p o r t e d  c o n v e y a n c e  o r  o t h e r

8 v o l u n t a r y  t r a n s f e r  of a n  e n t i r e  c o o p e r a t i v e ,  u n l e s s  m a d e  u n d e r  A S  34.-

9 0 8 . 2 6 0 ,  is v o i d .

10 (c) A n  a g r e e m e n t  t o  c o n v e y  c o m m o n  e l e m e n t s  i n  a  c o n d o m i n i u m  or

11 p l a n n e d  c o m m u n i t y  or  to s u b j e c t  t h e  c o m m o n  e l e m e n t s  to  a s e c u r i t y

12 i n t e r e s t  a n d  a n  a g r e e m e n t  to c o n v e y  a n y  p a r t  o f  a c o o p e r a t i v e  or

13 s u b j e c t  t he c o o p e r a t i v e  to a s e c u r i t y  i n t e r e s t  m u s t  b e  e v i d e n c e d  by

14 the e x e c u t i o n  o f  an a g r e e m e n t ,  or  r a t i f i c a t i o n s  o f  t h e  a g r e e m e n t ,  in

15 the s a m e  m a n n e r  as a d e e d  by t he r e q u i s i t e  n u m b e r  of u n i t  o w n e r s .  T h e

16 a g r e e m e n t  m u s t  s p e c i f y  a d a t e  a f t e r  w h i c h  t he a g r e e m e n t  w i l l  b e  v o i d

17 u n l e s s  r e c o r d e d  b e f o r e  t he date. T h e  a g r e e m e n t  a n d  e a c h  r a t i f i c a t i o n

18 of t h e  a g r e e m e n t  m u s t  b e  r e c o r d e d  i n  e a c h  r e c o r d i n g  d i s t r i c t  i n  w h i c h

19 a p o r t i o n  o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  is s i t u a t e d  a n d  is e f f e c -

20 t i v e  o n l y  u p o n  r e c o r d i n g .

21 (d) T h e  a s s o c i a t i o n  o n  b e h a l f  o f  t h e  u n i t  o w n e r s  m a y  c o n t r a c t  to

22 c o n v e y  a n  i n t e r e s t  i n  a c o m m o n  i n t e r e s t  c o m m u n i t y  u n d e r  (a) o f  thi s

23 s e c t i o n ,  b u t  t h e  c o n t r a c t  is n ot e n f o r c e a b l e  a g a i n s t  t h e  a s s o c i a t i o n

24 u n t i l  a p p r o v e d  u n d e r  (a) - (c) of t h i s  s e c t i o n .  A f t e r  a p p r o v a l  u n d e r

25 (a) - (c) o f  t h i s  s e c t i o n ,  t h e  a s s o c i a t i o n  h a s  t h e  p o w e r s  n e c e s s a r y

26 a n d  a p p r o p r i a t e  to e f f e c t  t he c o n v e y a n c e  o r  e n c u m b r a n c e ,  i n c l u d i n g  t he

27 p o w e r  to e x e c u t e  a d e e d  o r  o t h e r  i n s t r u m e n t .

28 (e) U n l e s s  m a d e  u n d e r  t h i s  s e c t i o n ,  a  p u r p o r t e d  c o n v e y a n c e ,

29 e n c u m b r a n c e ,  j u d i c i a l  sale, o r  o t h e r  v o l u n t a r y  t r a n s f e r  o f  c o m m o n
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e l e m e n t s  o r  o f  a n y  o t h e r  p a r t  o f  a c o o p e r a t i v e  is v o i d .

(f) A  c o n v e y a n c e  o r  e n c u m b r a n c e  o f  c o m m o n  e l e m e n t s  or o f  a 

c o o p e r a t i v e  u n d e r  this s e c t i o n  d o e s  n o t  d e p r i v e  a u n i t  of  its r i g h t  of 

a c c e s s  a n d  s u p p o r t .

(g) U n l e s s  t he d e c l a r a t i o n  p r o v i d e s  o t h e r w i s e ,  a  c o n v e y a n c e  o r  

e n c u m b r a n c e  o f  c o m m o n  e l e m e n t s  u n d e r  t h i s  s e c t i o n  d o e s  n o t  a f f e c t  t he 

p r i o r i t y  o r  v a l i d i t y  of  p r e e x i s t i n g  e n c u m b r a n c e s .

(h) I n  a c o o p e r a t i v e ,  th e  a s s o c i a t i o n  m a y  a c q u i r e ,  hold, e n c u m -
i

b er, o r  c o n v e y  a p r o p r i e t a r y  l e ase w i t h o u t  c o m p l y i n g  w i t h  this s e c­

tion.

Sec. 3 4 . 0 8 . 4 4 0 .  I N S U R A N C E .  (a) C o m m e n c i n g  n o t  l a ter t h a n  the 

f i r s t  c o n v e y a n c e  of a u n i t  to a p e r s o n  o t h e r  t h a n  a  d e c l a r a n t ,  th e  

a s s o c i a t i o n  s h a l l  m a i n t a i n ,  to the e x t e n t  r e a s o n a b l y  available:

(1) p r o p e r t y  i n s u r a n c e  o n  t h e  c o m m o n  e l e m e n t s  and, i n  a 

p l a n n e d  c o m m u n i t y ,  o n  p r o p e r t y  t h a t  m u s t  b e c o m e  c o m m o n  e l e m e n t s ,  

i n s u r i n g  a g a i n s t  all r i s k s  of  d i r e c t  p h y s i c a l  loss c o m m o n l y  i n s u r e d  

a g a i n s t  or, i n  t he c a s e  of  a c o n v e r s i o n  b u i l d i n g ,  a g a i n s t  fir e  a nd 

e x t e n d e d  c o v e r a g e  p e r i l s  a n d  the t o t a l  a m o u n t  o f  i n s u r a n c e  a f t e r  

a p p l i c a t i o n  o f  a ny d e d u c t i b l e s  m u s t  b e  n o t  less t h a n  100 p e r c e n t  of 

t h e  a c t u a l  c a s h  v a l u e  of t he i n s u r e d  p r o p e r t y  at t h e  t i m e  the i n s u r -  

a n c e  is p u r c h a s e d  a n d  at e a c h  r e n e w a l  d a t e ,  e x c l u s i v e  of land, e x c a v a­

tio n s ,  f o u n d a t i o n s ,  a n d  o t h e r  i t e m s  n o r m a l l y  e x c l u d e d  f rom p r o p e r t y  

p o l i c i e s ;  a n d

(2) l i a b i l i t y  i n s u r a n c e ,  i n c l u d i n g  m e d i c a l  p a y m e n t s  i n s u r­

ance, i n  a n  a m o u n t  d e t e r m i n e d  b y  t he e x e c u t i v e  b o a r d  b u t  not l e s s  t h a n  

a n  a m o u n t  s p e c i f i e d  i n  t h e  d e c l a r a t i o n ,  c o v e r i n g  al l  o c c u r r e n c e s  

c o m m o n l y  i n s u r e d  a g a i n s t  f o r  d e a t h ,  b o d i l y  i n j u r y ,  a n d  p r o p e r t y  d a m a g e  

a r i s i n g  o u t  o f  o r  i n  c o n n e c t i o n  w i t h  t h e  u s e ,  o w n e r s h i p ,  o r  m a i n t e­

n a n c e  o f  t h e  c o m m o n  e l e m e n t s  and, i n  c o o p e r a t i v e s ,  o f  e a c h

-45-



o

1 (b) I n  the case of a b u i l d i n g  that is p art of a cooperative or

2 that c o n t a i n s  a u nit h a v i n g  h o r i z o n t a l  b o u n d a r i e s  d e s c r i b e d  in the

3 d e c l a r a t i o n ,  the i n s u r a n c e  m a i n t a i n e d  u n d e r  (a)(1) of this section, to

4 the e x tent r e a s o n a b l y  available, m u s t  i n c l u d e  the unit, but n eed not

5 i n c l u d e  i m p r o v e m e n t s  and b e t t e r m e n t s  i n s t a l l e d  b y  a uni t  owner.

6 (c) If the i n s u r a n c e  d e s c r i b e d  in (a) a nd (b) of this s e c tion is

7 n ot r e a s o n a b l y  available, the a s s o c i a t i o n  p r o m p t l y  s h all cause n o t i c e

8 of the fact to be h a n d - d e l i v e r e d  or  sent p r e p a i d  by  U n i t e d  States mai l

9 to e a c h  u nit owner. The d e c l a r a t i o n  m a y  r e q u i r e  the a s s o c i a t i o n  to

10 c a r r y  o t h e r  insurance, a n d  the a s s o c i a t i o n  in an y  event m a y  carry

11 o t h e r  i n s u r a n c e  it c o n s i d e r s  a p p r o p r i a t e  to p r o t e c t  the a s s o c i a t i o n  or

12 the u nit o w n e r s .

13 (d) I n s u r a n c e  p o l i c i e s  c a r r i e d  u n d e r  (a) and (b) of this s e c t i o n

14 m u s t  p r o v i d e  that

15 (1) e a c h  unit o w n e r  is a n  i n s u r e d  p e r s o n  u n d e r  the p o l i c y

16 w i t h  r e s pect to l i a b i l i t y  a r i s i n g  out of i n t e r e s t  of the unit o w n e r  in

17 the c o m m o n  e l e m e n t s  or m e m b e r s h i p  in  the a s s o c i a t i o n ;

18 (2) the i n s u r e r  waives the right to s u b r o g a t i o n  u n d e r  the

19 p o l i c y  a g a i n s t  a unit o w n e r  or m e m b e r  o f  the h o u s e h o l d  of a unit

20  owner;

2 1  (3) an  act o r  o m i s s i o n  b y  a unit owner, unless a c t i n g

22 w i t h i n  the s c ope of the u nit o w n e r ' s  a u t h o r i t y  o n  b e h a l f  of the asso-

23 ciation, w i l l  not v o i d  the p o l i c y  o r  be a c o n d i t i o n  to r e c overy u n d e r

2 4  the p o l icy; a nd

25 (4) if, at t he time of a loss u n d e r  the policy, t h ere is

26  o t h e r  i n s u r a n c e  in the n a m e  of a u n i t  o w n e r  c o v e r i n g  the same r isk

27 c o v e r e d  by the policy, the p o l i c y  of  th e  a s s o c i a t i o n  provides p r i m a r y

28 insurance.

29  (e) A  loss c o v e r e d  by the p r o p e r t y  p o l i c y  u n d e r  (a)(1) a n d  (b)
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o f  t his s e c t i o n  m u s t  be a d j u s t e d  w i t h  t he a s s o c i a t i o n ,  but t h e  i n s u r­

ance  p r o c e e d s  for the loss are p a y a b l e  to  a n  i n s u r a n c e  t r u s t e e  d e s­

ig n a t e d  f o r  the p u r p o s e  or  to the a s s o c i a t i o n  a n d  not to a h o l d e r  of a 

s e c u r i t y  interest. T h e  i n s u r a n c e  t r u s t e e  o r  the a s s o c i a t i o n  s h all 

h o l d  i n s u r a n c e  p r o c e e d s  in  trust f o r  the a s s o c i a t i o n ,  u n i t  o w n e r s ,  a n d  

l i e n  h o l d e r s  as t h e i r  i n t e r e s t s  m a y  appear. S u b j e c t  to t he p r o v i s i o n s  

of (h) o f  this s e c tion, the p r o c e e d s  m u s t  b e  d i s b u r s e d  f i rst for the 

r e p a i r  o r  r e s t o r a t i o n  of t he d a m a g e d  p r o p e r t y ,  and the a s s o c i a t i o n ,  

un i t  o w ners, and l i e n  h o l d e r s  are not e n t i t l e d  to r e c e i v e  p a y m e n t  o f  a 

p o r t i o n  of  th e  p r o c e e d s  u n l e s s  t h e r e  is a s u r p l u s  of  p r o c e e d s  a f t e r  

the p r o p e r t y  has b e e n  c o m p l e t e l y  r e p a i r e d  o r  r e s t o r e d  or  u n l e s s  t he 

c o m m o n  i n t e r e s t  c o m m u n i t y  is ter m i n a t e d .

(f) A n  i n s u r a n c e  p o l i c y  i s s u e d  to the a s s o c i a t i o n  does n o t  

p r e v e n t  a uni t  o w n e r  from o b t a i n i n g  i n s u r a n c e  for the b e n e f i t  of t he 

u n i t  owner.

(g) A n  i n s u r e r  that has i s s u e d  an  i n s u r a n c e  p o l i c y  u n d e r  t h i s  

s e c t i o n  s h a l l  i s s u e  c e r t i f i c a t e s  o r  m e m o r a n d a  of i n s u r a n c e  to t he 

a s s o c i a t i o n  and, u p o n  w r i t t e n  request, to a uni t  o w n e r  o r  h o l d e r  of a 

s e c u r i t y  i n t erest. The i n s u r e r  i s s u i n g  the p o l i c y  m a y  n ot c a n c e l  o r  

r e f u s e  to r e n e w  it u n til 30 day s  a f t e r  n o t i c e  of the p r o p o s e d  c a n c e l­

la t i o n  or  n o n r e n e w a l  has b e e n  m a i l e d  to the a s s o c i a t i o n ,  e a c h  u n i t

o w n e r  a n d  e a c h  h o l d e r  of a s e c u r i t y  i n t e r e s t  to w h o m  a c e r t i f i c a t e  o r
»

m e m o r a n d u m  of i n s u r a n c e  h as b e e n  i s s u e d  at t h e i r  last k n o w n  a d d r e s s e s .

(h) A  p o r t i o n  of t he c o m m o n  i n t e r e s t  c o m m u n i t y  f o r  w h i c h  i n s u r­

anc e  is r e q u i r e d  u n d e r  this s e c t i o n  t h a t  is d a m a g e d  o r  d e s t r o y e d  m u s t  

b e  r e p a i r e d  or r e p l a c e d  p r o m p t l y  b y  t he a s s o c i a t i o n  u n l e s s  (1) t h e  

c o m m o n  i n t e r e s t  c o m m u n i t y  is t e r m i n a t e d  a n d  A S  3 4 . 0 8 . 2 6 0  a p p l i e s ,  (2) 

r e p a i r s  o r  r e p l a c e m e n t  w o u l d  be i l l e g a l  u n d e r  a  s t a t e  s t a t u t e  o r  

m u n i c i p a l  o r d i n a n c e  g o v e r n i n g  h e a l t h  o r  safety, o r  (3) 80  p e r c e n t  of



1 t h e  u n i t  o w n e r s ,  i n c l u d i n g  e a c h  o w n e r  o f  a u n i t  o r  a s s i g n e d  l i m i t e d

2 c o m m o n  e l e m e n t  t h a t  w i l l  n o t  be r e b u i l t ,  v o t e  n o t  to  r e b u i l d .  The

3 cos t  o f  r e p a i r  o r  r e p l a c e m e n t  in e x c e s s  of i n s u r a n c e  p r o c e e d s  a n d

4  r e s e r v e s  is a c o m m o n  e x p e n s e .  If t h e  e n t i r e  c o m m o n  i n t e r e s t  c o m m u n i t y

5 is n ot r e p a i r e d  o r  r e p l a c e d ,  (1) t h e  i n s u r a n c e  p r o c e e d s  a t t r i b u t a b l e

6 to  t he d a m a g e d  c o m m o n  e l e m e n t s  must b e  u s e d  to r e s t o r e  t h e  d a m a g e d

7 a r e a  to a c o n d i t i o n  c o m p a t i b l e  w i t h  t h e  r e m a i n d e r  of  the c o m m o n  inter-

8 e st c o m m u n i t y ,  a n d  (2) e x c e p t  to t h e  e x t e n t  that o t h e r  p e r s o n s  w i l l  be

9 d i s t r i b u t e e s ,  (A) t he i n s u r a n c e  p r o c e e d s  a t t r i b u t a b l e  to a u n i t  a n d

10 l i m i t e d  c o m m o n  e l e m e n t s  t h a t  is not r e b u i l t  m u s t  be d i s t r i b u t e d  to th e

11 o w n e r  o f  t h e  u n i t  a n d  t he o w n e r  of t h e  u n i t  t o  w h i c h  t h e  l i m i t e d

12 c o m m o n  e l e m e n t s  w e r e  a l l o c a t e d ,  or t o  l i e n  h o l d e r s ,  as t h e i r  i n t e r e s t s

13 m a y  a p p e a r ,  a n d  (B) t he r e m a i n d e r  o f  t h e  p r o c e e d s  m u s t  be d i s t r i b u t e d

14 to  e a c h  u n i t  o w n e r  o r  l i e n  holder, as  t h e i r  i n t e r e s t s  m a y  a p p e a r ,  as

15 f o l l o w s :  (i) i n  a c o n d o m i n i u m ,  in p r o p o r t i o n  to  t h e  c o m m o n  e l e m e n t

16 i n t e r e s t  o f  all t h e  u n i t s  a n d  (ii) i n  a c o o p e r a t i v e  or p l a n n e d  c o mmu-

17 n i ty, i n  p r o p o r t i o n  to t h e  c o m m o n  e x p e n s e  l i a b i l i t i e s  o f  a l l  t h e

18 u n i t s .  If t he u n i t  o w n e r s  v o t e  n o t  t o  r e b u i l d  a unit, t h e  a l l o c a t e d

19 i n t e r e s t s  of t h e  u n i t  a r e  r e a l l o c a t e d  u p o n  the v o t e  as if t h e  u n i t  h a d

20 b e e n  c o n d e m n e d  u n d e r  A S  3 4 . 0 8 . 8 6 0 ( a ) ,  a n d  th e  a s s o c i a t i o n  p r o m p t l y

21 s h a l l  p r e p a r e ,  e x e c u t e ,  a n d  r e c o r d  a n  a m e n d m e n t  to t h e  d e c l a r a t i o n

22 r e f l e c t i n g  t he r e a l l o c a t i o n s .

23 (i) T h e  p r o v i s i o n s  of this s e c t i o n  m a y  b e  v a r i e d  o r  w a i v e d  in a

24  c o m m o n  i n t e r e s t  c o m m u n i t y  if all o f  t h e  u n i t s  a r e  r e s t r i c t e d  to  n o n -

25 r e s i d e n t i a l  use.

26 Sec. 3 4 . 0 8 . 4 5 0 .  S U R P L U S  F U N D S .  U n l e s s  o t h e r w i s e  p r o v i d e d  i n  t h e

27 d e c l a r a t i o n ,  s u r p l u s  f u n d s  of the a s s o c i a t i o n  r e m a i n i n g  a f t e r  p a y m e n t

28 o f  o r  p r o v i s i o n  f o r  c o m m o n  e x p e n s e s  a n d  p r e p a y m e n t  of  r e s e r v e s  m u s t  b e

29 p a i d  t o  t h e  u n i t  o w n e r s  i n  p r o p o r t i o n  to c o m m o n  e x p e n s e  l i a b i l i t i e s  o r
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1 c r e d i t e d  to t h e m  to  r e d u c e  f u t u r e  c o m m o n  e x p e n s e  a s s e s s m e n t s .

2 S ec. 3 4 . 0 8 . 4 6 0 .  A S S E S S M E N T S  F O R  C O M M O N  E X P E N S E S .  (a) U n t i l  the
)

3 a s s o c i a t i o n  m a k e s  a c o m m o n  e x p e n s e  a s s e s s m e n t ,  the d e c l a r a n t  s h a l l  p ay

4  a l l  c o m m o n  e x p e n s e s .  A f t e r  an a s s e s s m e n t  h a s  b e e n  m a d e  b y  t h e  a s s o c i -

5 a t i o n ,  a s s e s s m e n t s  m u s t  be m a d e  at l e a s t  a n n u a l l y ,  b a s e d  o n  a  b u d g e t

6 a d o p t e d  at l e ast a n n u a l l y  b y  t h e  a s s o c i a t i o n .

7 (b) E x c e p t  f o r  a s s e s s m e n t s  u n d e r  (c) - (e) of t h i s  s e c t i o n ,  all

8 c o m m o n  e x p e n s e s  m u s t  b e  a s s e s s e d  a g a i n s t  e a c h  unit i n  a c c o r d a n c e  w i t h

9 t h e  a l l o c a t i o n s  set o u t  in  the d e c l a r a t i o n  u n d e r  A S  3 4 . 0 8 . 1 5 0 ( a )  an d

10 (b). A  p a s t  d u e  c o m m o n  e x p e n s e  a s s e s s m e n t  o r  an  i n s t a l l m e n t  o f  th e

11 a s s e s s m e n t  b e a r s  i n t e r e s t  at t h e  r a t e  e s t a b l i s h e d  b y  the a s s o c i a t i o n

12 n o t  e x c e e d i n g  18 p e r c e n t  p e r  y e a r .

13 (c) To  t he e x t e n t  r e q u i r e d  b y  t he d e c l a r a t i o n

14 (1) a c o m m o n  e x p e n s e  a s s o c i a t e d  w i t h  the m a i n t e n a n c e ,

15 r e p a i r ,  o r  r e p l a c e m e n t  of a l i m i t e d  c o m m o n  e l e m e n t  m u s t  be  a s s e s s e d

16 a g a i n s t  e a c h  u n i t  to w h i c h  t h a t  l i m i t e d  c o m m o n  e l e m e n t  is a s s i g n e d ,

17 e q u a l l y ,  or in  p r o p o r t i o n  p r o v i d e d  b y  t h e  d e c l a r a t i o n ;

18 (2) a c o m m o n  e x p e n s e  o r  p o r t i o n  of t h e  c o m m o n  e x p e n s e

19 b e n e f i t i n g  f e w e r  t h a n  all of t h e  u n i t s  m u s t  be a s s e s s e d  e x c l u s i v e l y

2 0  a g a i n s t  the u n i t s  b e n e f i t e d ;

2 1  (3) the c o s t s  of  i n s u r a n c e  m u s t  be a s s e s s e d  i n  p r o p o r t i o n

2 2  to r i s k ;  a nd

23 (4) t he c o s t s  of u t i l i t i e s  t h a t  c a n  be d e t e r m i n e d  m u s t  b e

24  a s s e s s e d  in  p r o p o r t i o n  to u s a g e  a n d  if t h e  costs o f  u t i l i t i e s  c a n n o t

25 be d e t e r m i n e d ,  t he c o s t  of n o n d e t e r m i n a b l e  u t i l i t i e s  s h a l l  b e  s h a r e d

26  as a  c o m m o n  e x p e n s e .

27 (d) A n  a s s e s s m e n t  to p a y  a j u d g m e n t  a g a i n s t  t h e  a s s o c i a t i o n  m a y

2 8  b e  m a d e  o n l y  a g a i n s t  the u n i t s  i n  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  at t he
f

2 9  t i m e  t h e  j u d g m e n t  w a s  e n t e r e d ,  i n  p r o p o r t i o n  to t h e i r  c o m m o n  e x p e n s e
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1 • liabilities.

2 (e) If a c o m m o n  e x p e n s e  is c a u s e d  by  the m i s c o n d u c t  of a u n i t

3 owner, t he a s s o c i a t i o n  m a y  a s s e s s  that e x p e n s e  e x c l u s i v e l y  a g a i n s t  the

4 u n i t .

5 (f) If c o m m o n  e x p e n s e  l i a b i l i t i e s  are r e a l l o c a t e d ,  c o m m o n  ex-

6 p e n s e  a s s e s s m e n t s  and any i n s t a l l m e n t  of  the a s s e s s m e n t  not y et d ue

7 must be r e c a l c u l a t e d  in a c c o r d a n c e  w i t h  the r e a l l o c a t e d  c o m m o n  e x p e n s e

8 liabilities.

9 Sec. 34.08.470. L I E N  F O R  A S S E S S M E N T S .  (a) T he a s s o c i a t i o n  has

10 a lien o n  a uni t  for an a s s e s s m e n t  l e v i e d  a g a i n s t  the u n i t  or  f i n e s

11 i m p o s e d  a g a i n s t  its unit o w n e r  f r o m  the time the a s s e s s m e n t  or  fin e

12 b e c o m e s  due. U n l e s s  th e  d e c l a r a t i o n  o t h e r w i s e  p r o v i d e s ,  fees,

13 charges, late charges, fines, and i n t erest c h a r g e d  u n d e r  AS  3 4 . 0 8 . -

14 320 ( a ) ( 1 0 )  - (12) are e n f o r c e a b l e  as a s s e s s m e n t s  u n d e r  this s e c t i o n .

15 If a n  a s s e s s m e n t  is p a y a b l e  in i n s t a l l m e n t s ,  the full a m ount o f  the

16 a s s e s s m e n t  is a lien f r o m  the time the first i n s t a l l m e n t  b e c o m e s  due.

17 (b) A  l ien u n d e r  t h i s  s e c t i o n  is p r i o r  to all o t h e r  l i ens an d

18 e n c u m b r a n c e s  on  a unit e x c e p t  (1) a l ien a n d  e n c u m b r a n c e  r e c o r d e d

19 b e f o r e  the r e c o r d a t i o n  of  the d e c l a r a t i o n  and, in a c o o p e r a t i v e ,  a

20 lien a n d  e n c u m b r a n c e  w h i c h  the a s s o c i a t i o n  creates, assumes, o r  t a kes

21 s u b ject to; (2) a first s e c u r i t y  i n t e r e s t  o n  th e  uni t  r e c o r d e d  b e f o r e

22 the d a t e  o n  w h i c h  the a s s e s s m e n t  s o u g h t  to be e n f o r c e d  b e c a m e  d e l i n -

23 quent, or, in a coop e r a t i v e ,  the first s e c u r i t y  i n t e r e s t  e n c u m b e r i n g

24 o nly t he i n t e r e s t  of t he u n i t  o w n e r  a n d  p e r f e c t e d  b e f o r e  the d a t e  on

25 w h i c h  t h e  a s s e s s m e n t  s o u g h t  to be  e n f o r c e d  b e c a m e  d e l i n q u e n t ;  a n d  (3)

26 a l i e n  for real estate t a x e s  and o t h e r  g o v e r n m e n t a l  a s s e s s m e n t s  or

27 c h a r g e s  a g a i n s t  the uni t  o r  c o o p e r a t i v e .  A  l i e n  u n d e r  this s e c t i o n  is

28 als o  p r i o r  to all s e c u r i t y  i n t e r e s t s  d e s c r i b e d  in (2) of  this s u b s e c -

29 t i o n  if t he c o m m o n  e x p e n s e  a s s e s s m e n t s  b a s e d  o n  t he p e r i o d i c  b u d g e t
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1 a d o p t e d  by  the a s s o c i a t i o n  u n d e r  A S  3 4 . 0 8 . 4 6 0 ( a )  w o u l d  h a v e  b e c o m e  d u e

2 i n  t he a b s e n c e  of a c c e l e r a t i o n  d u r i n g  the s i x  m o n t h s  i m m e d i a t e l y

3 p r e c e d i n g  i n s t i t u t i o n  of  a n  a c t i o n  to e n f o r c e  t he lien. T his s u b s e c -

4 t i o n  d o e s  no t  a f fect the p r i o r i t y  of  a m e c h a n i c ' s  o r  m a t e r i a l m a n ' s

5 lien, o r  the p r i o r i t y  of  a l i e n  fo r  o t h e r  a s s e s s m e n t s  m a d e  b y  th e

6 a s s o c i a t i o n .  A  lien u n d e r  this s e c t i o n  is no t  s u b j e c t  to t h e  p ro-

7 v i s i o n s  of AS 0 9 . 3 8.010.

8 (c) U n l e s s  the d e c l a r a t i o n  p r o v i d e s  o t h e r w i s e ,  if two o r  m o r e

9 a s s o c i a t i o n s  h a v e  liens f or a s s e s s m e n t s  c r e a t e d  at a ny tim e  o n  t he

10 s a m e  p r o perty, e a c h  l i e n  h as e q u a l  p r i o r i t y .

11 (d) The r e c o r d i n g  of the d e c l a r a t i o n  c o n s t i t u t e s  r e c o r d  n o t i c e

12 a n d  p e r f e c t i o n  of t he lien. F u r t h e r  r e c o r d i n g  of  a c l a i m  of l i e n  f o r

13 a s s e s s m e n t  u n d e r  this s e c t i o n  is n ot re q u i r e d .

14 (e) A  l i e n  for an  u n p a i d  a s s e s s m e n t  is e x t i n g u i s h e d  u n l e s s  pro-

15 c e e d i n g s  to e n f o r c e  t h e  l i e n  are i n s t i t u t e d  w i t h i n  t h r e e  y e a r s  a f t e r

16 t he full a m o u n t  of the a s s e s s m e n t  b e c o m e s  due.

17 (f) Thi s  s e c t i o n  d o e s  not p r o h i b i t  an  a c t i o n  to r e c o v e r  s u m s  fo r

18 w h i c h  (a) of this s e c t i o n  c r e a t e s  a l i e n  or  p r o h i b i t  an  a s s o c i a t i o n

19 f r o m  t a k i n g  a d e e d  in lie u  of f o r e c l o s u r e .

20 (g) A  j u d g m e n t  o r  d e c r e e  in a n  a c t i o n  b r o u g h t  u n d e r  t h i s  s e c t i o n

21 is e n f o r c e a b l e  by e x e c u t i o n  u n d e r  A S  0 9 . 3 5 . 0 1 0 .

22 (h) T h e  a s s o c i a t i o n  u p o n  w r i t t e n  r e q u e s t  s h a l l  f u r n i s h  to  a  u n i t

23 o w n e r  a s t a t e m e n t  s e t t i n g  out th e  a m o u n t  of u n p a i d  a s s e s s m e n t s  a g a i n s t

24 t he unit. If the i n t e r e s t  of the u n i t  o w n e r  is real e s t a t e ,  the

25 s t a t e m e n t  m u s t  be in  r e c o r d a b l e  form. T h e  s t a t e m e n t  m u s t  b e  f u r n i s h e d

26 w i t h i n  10 b u s i n e s s  d a y s  a f t e r  r e c e i p t  of  the r e q u e s t  an d  is b i n d i n g  on

27 t he a s s o c i a t i o n ,  t he e x e c u t i v e  boar d ,  a n d  e a c h  u n i t  owner.

28 (i) I n  a c o o p e r a t i v e ,  u p o n  n o n p a y m e n t  o f  a n  a s s e s s m e n t  o n  a

29 u n i t ,  a u n i t  o w n e r  m a y  b e  e v i c t e d  i n  t h e  s a m e  m a n n e r  as p r o v i d e d  by
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l a w  i n  t h e  c a s e  of a n  u n l a w f u l  h o l d o v e r  b y  a c o m m e r c i a l  t e n a n t ,  a n d  

t h e  l i e n  m a y  be f o r e c l o s e d  u n d e r  t h i s  s e c t i o n .

(j ) T h e  a s s o c i a t i o n’s l i e n  m a y  b e  f o r e c l o s e d  u n d e r  t h i s  s u b­

sect i o n :

(1) in  a  c o n d o m i n i u m  o r  p l a n n e d  c o m m u n i t y ,  t h e  l i e n  o f  t h e  

a s s o c i a t i o n  m u s t  b e  f o r e c l o s e d  as a m o r t g a g e  o r  d e e d  of  t r u s t  o n  r e a l  

e s t a t e  is f o r e c l o s e d ,  or as a l i e n  is f o r e c l o s e d  u n d e r  A S  3 4 . 3 5 . 0 0 5 ;

(2) in a c o o p e r a t i v e  w h o s e  u n i t  o w n ers' i n t e r e s t s  i n  t h e

u n i t s  a r e  r e a l  e s t a t e ,  t h e  l i e n  o f  t h e  a s s o c i a t i o n  m u s t  b e  f o r e c l o s e d  

as a m o r t g a g e  or  d e e d  of t r u s t  o n  r e a l  e s t a t e  is f o r e c l o s e d  o r  as a 

l i e n  is f o r e c l o s e d  u n d e r  A S  3 4 . 3 5 . 0 0 5 ;

(3) in  a c o o p e r a t i v e  w h o s e  u n i t  o w n e r s '  i n t e r e s t s  i n  t h e

u n i t s  a re p e r s o n a l  p r o p e r t y ,  t h e  l i e n  o f  t h e  a s s o c i a t i o n  m u s t  b e  

f o r e c l o s e d  as a s e c u r i t y  i n t e r e s t  u n d e r  A S  4 5 . 0 9 ;  o r

(4) in  the c a s e  of  f o r e c l o s u r e  u n d e r  A S  3 4 . 2 0 . 0 7 0 ,  t h e

a s s o c i a t i o n  s h all g i v e  r e a s o n a b l e  n o t i c e  o f  its a c t i o n  to  e a c h  l i e n

h o l d e r  of  a  u nit w h o s e  i n t e r e s t  w o u l d  b e  a f f e c t e d .

(k) I n  a c o o p e r a t i v e ,  if t h e  i n t e r e s t  of t h e  u n i t  o w n e r  i n  a 

u n i t  is r e a l  e s t a t e ,

(1) t h e  a s s o c i a t i o n ,  u p o n  n o n p a y m e n t  o f  a n  a s s e s s m e n t  a n d  

c o m p l i a n c e  w i t h  t h i s  s u b s e c t i o n ,  m a y  s e l l  t he u n i t  at a p u b l i c  s a l e  o r  

b y  p r i v a t e  n e g o t i a t i o n ,  a n d  at a n y  t i m e  a n d  p l a c e ;  e a c h  a s p e c t  of  t h e  

sale, i n c l u d i n g  t h e  m e t h o d ,  a d v e r t i s i n g ,  t i me, p l a c e ,  a n d  t e r m s  m u s t  

b e  r e a s o n a b l e ;  t h e  a s s o c i a t i o n  s h a l l  g i v e  r e a s o n a b l e  w r i t t e n  n o t i c e  to 

t h e  u n i t  o w n e r  a n d  a l e s s e e  o f  t h e  u n i t  o w n e r  of  t h e  t i m e  a n d  p l a c e  o f  

t h e  p u b l i c  sal e  or, if a p r i v a t e  s a l e  is i n t e n d e d ,  of  t h e  i n t e n t i o n  o f  

e n t e r i n g  i n t o  a  c o n t r a c t  to s e l l  a n d  o f  t h e  t i m e  a f t e r  w h i c h  a  p r i v a t e  

d i s p o s i t i o n  m a y  b e  m a d e ;  t h e  s a m e  n o t i c e  m u s t  a l s o  b e  s e n t  t o  a n y  

o t h e r  p e r s o n  w h o  h a s  a  r e c o r d e d  i n t e r e s t  i n  t h e  u n i t  t h a t  w o u l d  b e  cut
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o f f  b y  t h e  s a le, bu t  o n l y  if  the r e c o r d e d  i n t e r e s t  w a s  o n  r e c o r d  s e v e n  

w e e k s  b e f o r e  t h e  d a t e  s p e c i f i e d  i n  t h e  n o t i c e  as t h e  d a t e  o f  a p u b l i c  

s a l e  o r  s e v e n  w e e k s  b e f o r e  the d a t e  s p e c i f i e d  in t h e  n o t i c e  as the 

d a t e  a f t e r  w h i c h  a p r i v a t e  s ale m a y  b e  m a d e ;  the n o t i c e s  r e q u i r e d  by 

t h i s  s u b s e c t i o n  m a y  b e  s e n t  to a n y  a d d r e s s  r e a s o n a b l e  i n  t h e  c i r­

c u m s t a n c e s ;  s a l e  m a y  n o t  b e  h e l d  u n t i l  f i v e  w e e k s  a f t e r  t h e  s e n d i n g  of 

t h e  n o t i c e ;  t he a s s o c i a t i o n  m a y  b u y  at a p u b l i c  s a l e  and, if t h e  sale 

is c o n d u c t e d  b y  a f i d u c i a r y  or o t h e r  p e r s o n  no t  r e l a t e d  to t h e  a s s o­

ci a t i o n ,  at a p r i v a t e  s a l e ;

(2) u n l e s s  o t h e r w i s e  a g r e e d ,  the d e b t o r  is l i a b l e  f o r  any 

d e f i c i e n c y  in a f o r e c l o s u r e  sal e  u n d e r  A S  0 9 . 4 5 . 1 7 0 ;

(3) the p r o c e e d s  of a f o r e c l o s u r e  s a l e  m u s t  b e  a p p l i e d  in

t h e  f o l l o w i n g  order:

(A) t h e  r e a s o n a b l e  e x p e n s e s  of  s a l e ;

(B) t h e  r e a s o n a b l e  e x p e n s e s  of s e c u r i n g  p o s s e s s i o n  

b e f o r e  sal e  i n c l u d i n g  h o l d i n g ,  m a i n t a i n i n g ,  a n d  p r e p a r i n g  the 

u n i t  f or sale, p a y m e n t  of t a x e s  a n d  o t h e r  g o v e r n m e n t a l  charges, 

p r e m i u m s  o n  h a z a r d  a n d  l i a b i l i t y  i n s u r a n c e ;

(C) s a t i s f a c t i o n  o f  th e  l i e n  of t h e  a s s o c i a t i o n ;

(D) s a t i s f a c t i o n  i n  th e  o r d e r  o f  p r i o r i t y  of  a s u b o r­

d i n a t e  c l a i m  of r e c o r d ;  a nd

(E) r e m i t t a n c e  of  a n y  e x c e s s  to t h e  u n i t  o w ner.

(4) a g o o d  f a i t h  p u r c h a s e r  f o r  v a l u e  a c q u i r e s  t h e  u n i t  free 

o f  t he a s s o c i a t i o n’s d e b t  that g a v e  r i s e  to the l i e n  u n d e r  w h i c h  the 

f o r e c l o s u r e  s a l e  o c c u r r e d  a n d  a n y  s u b o r d i n a t e  i n t e r e s t ,  e v e n  t h o u g h  

t h e  a s s o c i a t i o n  o r  o t h e r  p e r s o n  c o n d u c t i n g  t he s a l e  f a i l e d  to c o mply 

w i t h  t h e  r e q u i r e m e n t s  o f  t his s e c t i o n ;  t h e  p e r s o n  c o n d u c t i n g  t h e  sale 

s h a l l  e x e c u t e  a c o n v e y a n c e  to t h e  p u r c h a s e r  s u f f i c i e n t  to 

u n i t  a n d  s t a t i n g  tha t  it is e x e c u t e d  a f t e r  a  f o r e c l o s u r e
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1 - a s s o c i a t i o n ' s  l i e n  by p o w e r  of s a l e  and t h a t  p e r s o n  c o n d u c t i n g  t he

2 s a l e  w a s  e m p o w e r e d  to m a k e  t h e  sale; s i g n a t u r e  a n d  title or  a u t h o r i t y

3 of the p e r s o n  s i g n i n g  the c o n v e y a n c e  as g r a n t o r  an d  a recital of t he

4 f a cts of n o n p a y m e n t  of the a s s e s s m e n t  and of  the g i v i n g  of t he n o t i c e s

5 r e q u i r e d  by  this s u b s e c t i o n  a re su f f i c i e n t  p r o o f  of the facts r e c i t e d

6 a n d  of the a u t h o r i t y  of the p e r s o n  to sign; f u r t h e r  p r o o f  of a u t h o r i t y

7 is not r e q u i r e d  e v e n  if the a s s o c i a t i o n  is n a m e d  as g r a n t e e  in t h e

8 c o n v e y a n c e ;

9 (5) at any time b e f o r e  the a s s o c i a t i o n  h as d i s p o s e d  of a

10 u n i t  in  a c o o p e r a t i v e  or e n t e r e d  into a c o n t r a c t  f o r  its d i s p o s i t i o n

11 u n d e r  the p o w e r  of sale, t he u n i t  owner or  the h o l d e r  of a s u b o r d i n a t e

12 s e c u r i t y  i n t e r e s t  m a y  cure t he d e f a u l t  of the uni t  o w n e r  a nd p r e v e n t

13 sal e  o r  o t h e r  d i s p o s i t i o n  b y  t e n d e r i n g  the p e r f o r m a n c e  du e  u n d e r  the

14 s e c u r i t y  ag r e e m e n t ,  i n c l u d i n g  an amount d u e  b e c a u s e  of e x e r c i s e  of  a

15 r i g h t  to a c c e l e r a t e ,  plu s  t he r e a s o n a b l e  e x p e n s e s  of p r o c e e d i n g  to

16 f o r e c l o s u r e  i n c u r r e d  to the t i m e  of tender.

17 Sec. 34.08.480. O T H E R  LIENS. (a) I n  a c o n d o m i n i u m  o r  p l a n n e d

18 co m m u n i t y ,

19 (1) except as p r o v i d e d  in (2) of  this s u b s ection, a r e c o r d -

20 ed j u d g m e n t  for m o n e y  a g a i n s t  the a s s o c i a t i o n  is n ot a l i e n  o n  the

21 c o m m o n  e l e m e n t s ,  but is a l i e n  in favor of  the j u d g m e n t  l i e n  h o l d e r

22 a g a i n s t  the u n i t s  in the c o m m o n  interest c o m m u n i t y  at the t i m e  the

23 j u d g m e n t  w a s  entered; the p r o p e r t y  of a u n i t  o w n e r  is not s u b j e c t  to

24 t h e  c l a i m s  of cr e d i t o r s  of t h e  a s s o c iation;

25 (2) if the a s s o c i a t i o n  has g r a n t e d  a s e c u r i t y  i n t e r e s t  i n

26 t h e  c o m m o n  e l e m e n t s  to a c r e d i t o r  of the a s s o c i a t i o n  u n d e r  A S  3 4 . 0 8 . -

27 430, th e  h o l d e r  of the s e c u r i t y  i n t erest shall e x e r c i s e  its r i g h t

28 a g a i n s t  t he c o m m o n  e l e m e n t s  b e f o r e  its j u d g m e n t  l i e n  o n  a  u n i t  m a y  b e

29 e n f o r c e d ;
v '•. • ’-i r * '• ‘ *«•’*• ?sr • 1 •* • '• '•* ' "* *
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(3) w h e t h e r  p e r f e c t e d  b e f o r e  o r  a f t e r  the c r e a t i o n  of  t he 

c o m m o n  i n t e r e s t  c o m m u n i t y ,  if a lien, o t h e r  t h a n  a d e e d  of t r u s t  o r  

m o r t g a g e  i n c l u d i n g  a j u d g m e n t  l i e n  or l i e n  a t t r i b u t a b l e  t o  w o r k  

p e r f o r m e d  or  m a t e r i a l s  s u p p l i e d  b e f o r e  c r e a t i o n  of t h e  c o m m o n  i n t e r e s t  

c o m m u n i t y ,  b e c o m e s  e f f e c t i v e  a g a i n s t  two o r  m o r e  units, t h e  u n i t  o w n e r  

of a n  a f f e c t e d  u n i t  m a y  p a y  to th e  lien h o l d e r  the a m o u n t  o f  th e  l i e n  

a t t r i b u t a b l e  to the unit, a n d  t he lien h o l der, u p o n  r e c e i p t  o f  p a y ­

ment ,  shall p r o m p t l y  d e l i v e r  a r e l e a s e  of  the lie n  c o v e r i n g  t h e  u n it; 

the a m o u n t  of t he p a y m e n t  m u s t  be p r o p o r t i o n a t e  to t h e  r a t i o  tha t  t h e  

u n i t  o w n e r ' s  c o m m o n  e x p e n s e  l i a b i l i t y  b e a r s  to th e  c o m m o n  e x p e n s e  

l i a b i l i t i e s  of a ll u nit o w n e r s  w h o s e  u n i t s  are s u b j e c t  to  the lien; 

a f t e r  p a y m e n t ,  the a s s o c i a t i o n  m a y  not a s s e s s  o r  h a v e  a l i e n  a g a i n s t  

the u n i t  o w n e r ' s  unit f or a ny p o r t i o n  of the c o m m o n  e x p e n s e s  i n c u r r e d  

in  c o n n e c t i o n  w i t h  the lien;

(4) a j u d g m e n t  a g a i n s t  the a s s o c i a t i o n  m u s t  b e  i n d e x e d  i n  

the n a m e  of the c o m m o n  i n t e r e s t  c o m m u n i t y  and the a s s o c i a t i o n  and, 

w h e n  so indexed, is n o t i c e  of t he lien a g a i n s t  the unit s .

(b) In a c o o p e r a t i v e ,

(1) if the a s s o c i a t i o n  r e c e i v e s  n o t i c e  o f  a n  i m p e n d i n g  

f o r e c l o s u r e  o n  all or  a p o r t i o n  of the a s s o c i a t i o n ' s  r e a l  e s t a t e ,  t h e  

a s s o c i a t i o n  s h a l l  p r o m p t l y  t r a n s m i t  a c o p y  of the n o t i c e  to  e a c h  u n i t  

o w n e r  of  a u n i t  l o c a t e d  w i t h i n  the r e a l  e s t a t e  to b e  f o r e c l o s e d ;  a 

f a i l u r e  of t he a s s o c i a t i o n  to  t r a n s m i t  t h e  n o t i c e  d o e s  n o t  a f f e c t  t h e
I

v a l i d i t y  of the f o r e c l o s u r e ;

(2) w h e t h e r  o r  n o t  t h e  p r o p e r t y  of a u n i t  o w n e r  is s u b j e c t  

to t he clai m s  of  c r e d i t o r s  o f  t h e  a s s o c i a t i o n ,  o t h e r  p r o p e r t y  o f  a 

u n i t  o w n e r  is n ot s u b j e c t  to  t he claims.

Sec. 34 . 0 8 . 4 9 0 .  A S S O C I A T I O N  R E C O R D S .  T h e  a s s o c i a t i o n  s h a l l  k e e p  

f i n a n c i a l  r e c o r d s  s u f f i c i e n t l y  d e t a i l e d  to  e n a b l e  t h e  a s s o c i a t i o n  to
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c o m p l y  w i t h  A S  3 4 . 0 8 . 5 9 0 .  F i n a n c i a l  a n d  o t h e r  r e c o r d s  m u s t  b e  m a d e  

r e a s o n a b l y  a v a i l a b l e  f or e x a m i n a t i o n  b y  a u n i t  o w n e r  a n d  a n  a u t h o r i z e d  

a g e n t  o f  a  u n i t  owner.

Sec. 3 4 . 0 8 . 5 0 0 .  A S S O C I A T I O N  A S  T R U S T E E .  I f  a  t h i r d  p e r s o n  d e a l s  

w i t h  t h e  a s s o c i a t i o n  i n  t h e  c a p a c i t y  o f  t h e  a s s o c i a t i o n  as a  t r u s t e e ,  

the e x i s t e n c e  o f  t r u s t  p o w e r s  a n d  t h e i r  p r o p e r  e x e r c i s e  b y  t h e  a s s o­

c i a t i o n  m a y  b e  a s s u m e d  w i t h o u t  i n q u i r y .  A  t h i r d  p e r s o n  is n o t  b o u n d  

to i n q u i r e  w h e t h e r  t he a s s o c i a t i o n  h a s  p o w e r  to a c t  as t r u s t e e  o r  is 

p r o p e r l y  e x e r c i s i n g  t r u s t  p o w e r s .  A  t h i r d  p e r s o n ,  w i t h o u t  a c t u a l  

k n o w l e d g e  tha t  t h e  a s s o c i a t i o n  is e x c e e d i n g  o r  i m p r o p e r l y  e x e r c i s i n g  

its p o w e r s ,  is f u l l y  p r o t e c t e d  in  d e a l i n g  w i t h  t h e  a s s o c i a t i o n  as if 

it p o s s e s s e d  a n d  p r o p e r l y  e x e r c i s e d  t h e  p o w e r s  it p u r p o r t s  to  e x e r­

cise. A  t h i r d  p e r s o n  is n o t  b o u n d  to  a s s u r e  t h e  p r o p e r  a p p l i c a t i o n  of  

t r ust a s s e t s  p a i d  or d e l i v e r e d  to t h e  a s s o c i a t i o n  i n  its c a p a c i t y  as 

t r u s t e e .

A R T I C L E  4. P R O T E C T I O N  O F  P U R C H A S E R S .

Sec. 3 4 . 0 8 . 5 1 0 .  A P P L I C A B I L I T Y .  (a) T h e  p r o v i s i o n s  o f  A S  34.- 

0 8 . 5 1 0  - 3 4 . 0 8 . 7 0 0  a p p l y  to a l l  u n i t s  s u b j e c t  to thi s  c h a p t e r ,  e x c e p t  

as p r o v i d e d  in (b) of  t h i s  s e c t i o n  o r  as m o d i f i e d  or  w a i v e d  b y  a g r e e­

me n t  o f  p u r c h a s e r s  of  u n i t s  i n  a  c o m m o n  i n t e r e s t  c o m m u n i t y  i n  w h i c h  

e a c h  u n i t  is r e s t r i c t e d  t o  n o n r e s i d e n t i a l  use.

(b) A  p u b l i c  o f f e r i n g  s t a t e m e n t  a n d  a r e s a l e  c e r t i f i c a t e  is n o t  

r e q u i r e d  to b e  p r e p a r e d  o r  d e l i v e r e d  o n

(1) a  g r a t u i t o u s  d i s p o s i t i o n  of a u n i t ;

(2) a d i s p o s i t i o n  u n d e r  a c o u r t  o r d e r ;

(3) a  d i s p o s i t i o n  b y  a g o v e r n m e n t a l  a g e n c y ;

(4) a  d i s p o s i t i o n  b y  f o r e c l o s u r e  o r  d e e d  i n  l i e u  o f  f o r e­

clos u r e ;

(5) a  d i s p o s i t i o n  t o  a  d e a l e r ;
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1 (6) a d i s p o s i t i o n  t h a t  m a y  b e  c a n c e l e d  at a n y  t i m e  and f o r

2 a n y  r e a s o n  by  t he p u r c h a s e r  w i t h o u t  p e n a l t y ;  or

3 (7) a d i s p o s i t i o n  o f  a u n i t  i n  a p l a n n e d  c o m m u n i t y  in w h i c h

4  t h e  d e c l a r a t i o n  l i m i t s  t h e  m a x i m u m  a n n u a l  a s s e s s m e n t  of a u n i t  to n ot

5 m o r e  t h a n  $300, as a d j u s t e d  u n d e r  A S  3 4 . 0 8 . 8 2 0 ,  if

6 (A) t h e  d e c l a r a n t  h a s  a r e a s o n a b l e  an d  g o o d  f a i t h

7 b e l i e f  t h a t  t h e  m a x i m u m  s t a t e d  a s s e s s m e n t  w i l l  be  s u f f i c i e n t  to

8 p a y  the e x p e n s e s  of  t h e  p l a n n e d  c o m m u n i t y ;
f

9 (B) t he d e c l a r a t i o n  c a n n o t  be  a m e n d e d  to i n c r e a s e  t he

10 a s s e s s m e n t  d u r i n g  t h e  p e r i o d  of  d e c l a r a n t  c o n t r o l  w i t h o u t  t h e

11 c o n s e n t  o f  a l l  u n i t  o w n e r s ;  and

12 (C) t he p l a n n e d  c o m m u n i t y  is n o t  s u b j e c t  t o  d e v e l o p -

13 m e n t  rights.

14 Sec. 3 4 . 0 8 . 5 2 0 .  L I A B I L I T Y  F O R  P U B L I C  O F F E R I N G  S T A T E M E N T  R E Q U I R E -

15 M E N T S .  (a) E x c e p t  as p r o v i d e d  in (b) of  t his s e c t i o n ,  a  d e c l a r a n t ,

16 b e f o r e  o f f e r i n g  a n  i n t e r e s t  i n  a u n i t  to  the p u b l i c ,  s h a l l  p r e p a r e  a

17 p u b l i c  o f f e r i n g  s t a t e m e n t  c o n f o r m i n g  t o  the r e q u i r e m e n t s  o f  A S  3 4 . 0 8 . -

18 '530, 3 4 . 0 8 . 5 4 0 ,  3 4 . 0 8 . 5 5 0 ,  a n d  3 4 . 0 8 . 5 6 0 .

19 (b) A  d e c l a r a n t  m a y  t r a n s f e r  r e s p o n s i b i l i t y  f or p r e p a r a t i o n  of

20 a l l  o r  a p a r t  of t h e  p u b l i c  o f f e r i n g  s t a t e m e n t  to  a s u c c e s s o r  de-

21 c l a r a n t  o r  to a d e a l e r  w h o  i n t e n d s  to o f f e r  u n i t s  i n  t he c o m m o n  inte r -

22 e st c o m m u n i t y .  O n  t h e  t r a n s f e r  o f  r e s p o n s i b i l i t y ,  t h e  t r a n s f e r o r

23 s h a l l  p r o v i d e  t h e  t r a n s f e r e e  w i t h  i n f o r m a t i o n  n e c e s s a r y  to  e n a b l e  t h e

24 t r a n s f e r e e  to f u l f i l l  t h e  r e q u i r e m e n t s  of (a) o f  t his section.

25 (c) A  d e c l a r a n t  o r  d e a l e r  w h o  o f f e r s  a u n i t  to a  p u r c h a s e r  s h a l l

26 d e l i v e r  a p u b l i c  o f f e r i n g  s t a t e m e n t  i n  t he m a n n e r  r e q u i r e d  b y  A S  34.-

27 0 8 . 5 8 0 ( a ) .  T h e  p e r s o n  w h o  p r e p a r e d  a l l  o r  a p a r t  of t h e  p u b l i c  o f f e r -

28 i n g  s t a t e m e n t  is l i a b l e  u n d e r  AS 3 4 . 0 8 . 5 8 0  a n d  3 4 . 0 8 . 6 7 0  f o r  a ny f a l s e

29 o r  m i s l e a d i n g  s t a t e m e n t  s et out in  t h e  s t a t e m e n t  o r  fo r  a n y  o m i s s i o n
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of  a m a t e r i a l  fact f r o m  the s t a t e m e n t  w i t h  r e s p e c t  to t h e  p o r t i o n  of 

the p u b l i c  o f f e r i n g  s t a t e m e n t  that t he p e r s o n  p r e pared. If a 

d e c l a r a n t  d i d  not p r e p a r e  a n y  part of a p u b l i c  o f f e r i n g  s t a t e m e n t  the 

d e c l a r a n t  is not l i a b l e  f o r  a false o r  m i s l e a d i n g  s t a t e m e n t  set out in 

the s t a t e m e n t  or  for a n  o m i s s i o n  of a m a t e r i a l  fact f r o m  the st a t e m e n t  

unless the d e c l a r a n t  h a d  a c t u a l  k n o w l e d g e  of t he st a t e m e n t  o r  o m i s s i o n  

or, in t h e  e x e rcise o f  r e a s o n a b l e  care, s h o u l d  h a v e  k n o w n  of  the 

s t a tement or o m i ssion.

(d) If a u n i t  is p a r t  of a c o m m o n  i n t e r e s t  c o m m u n i t y  a n d  is part 

of a r e a l  estate r e g i m e  w h e r e  a p u b l i c  o f f e r i n g  s t a t e m e n t  is r e q u i r e d  

u n der t h e  laws of t he s t a t e  b e f o r e  the u nit is o f f e r e d  f o r  sale, a 

single p u b l i c  o f f e r i n g  s t a t e m e n t  c o n f o r m i n g  to the r e q u i r e m e n t s  of 

AS 34.08.530, 34 . 0 8 . 5 4 0 ,  34 . 0 8 . 5 5 0 ,  a n d  3 4 . 0 8 . 5 6 0  m ay be  p r e p a r e d  and 

d e l i v e r e d  in lieu of p r o v i d i n g  two or  m o r e  p u b l i c  o f f e r i n g  statements.

Sec. 34.08.530. P U B L I C  O F F E R I N G  S T A T E M E N T S  G E N E R A L L Y .  (a) 

Except as p r o v i d e d  i n  (b) of this section, a p u b l i c  o f f e r i n g  st a t e m e n t  

must f u l l y  and a c c u r a t e l y  c o n t a i n  or  d i s c l o s e

(1) the n a m e  a n d  p r i n c i p a l  a d d r e s s  of  the d e c l a r a n t  and of 

the c o m m o n  i n t erest c o m m u n i t y  and i n d i c a t e  w h e t h e r  the c o m m o n  interest 

c o m m u n i t y  is a c o n d o m i n i u m ,  c o o p e r a t i v e ,  or  p l a n n e d  c o m m u n i t y ;

(2) a g e n e r a l  d e s c r i p t i o n  of  the c o m m o n  i n t e r e s t  community, 

including, to t he e x t e n t  po s s i b l e ,  th e  types, n u m ber, a n d  d e c l a r a n t ' s  

s c h e d u l e  for the c o m m e n c e m e n t  and c o m p l e t i o n  o f  c o n s t r u c t i o n  of  b u i l d­

ings a n d  amenities that t he d e c l a r a n t  a n t i c i p a t e s  i n c l u d i n g  in the 

c o m m o n  interest c o m m u n i t y ;

(3) the n u m b e r  of  u n i t s  i n  the c o m m o n  i n t e r e s t  com m u n i t y ;

(4) c o p i e s  a n d  a b r i e f  n a r r a t i v e  d e s c r i p t i o n  of  t h e  s i g n i f­

icant features of t h e  d e c l a r a t i o n ,  o t h e r  t h a n  p l ats a n d  p l a n s ,  a nd

(A) a n y  r e c o r d e d  co v e n a n t s ,  c o n d i t i o n s ,  r e s t r i c t i o n s ,



arid r e s e r v a t i o n s  a f f e c t i n g  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y ;

(B) t h e  b y l a w s ,  a n d  a n y  rules o r  r e g u l a t i o n s  o f  the 

a s s o c i a t i o n ;

(C) c o p i e s  of a ny c o n t r a c t s  a n d  l e a s e s  to  b e  s i g h e d  b y  

p u r c h a s e r s  at c l o s i n g ;  a nd

(D) a b r i e f  n a r r a t i v e  d e s c r i p t i o n  o f  a n y  c o n t r a c t s  o r  

leases that w i l l  o r  m a y  be  s u b j e c t  to c a n c e l l a t i o n  b y  t he a s s o­

c i a t i o n  u n d e r  A S  3 4 . 0 8 . 3 6 0 ;

(5) any c u r r e n t  b a l a n c e  s h e e t  and a p r o j e c t e d  b u d g e t  f o r  

the a s s o c i a t i o n ,  e i t h e r  w i t h i n  o r  as a n  e x h i b i t  to t h e  p u b l i c  o f f e r i n g  

s t a t e m e n t ,  f or o ne y e a r  a f t e r  t h e  d a t e  of  the f i r s t  c o n v e y a n c e  to a

p u r c h a s e r ,  a n d  the c u r r e n t  b u d g e t  o f  t h e  a s s o c i a t i o n ,  t h e  n a m e  of  t he

p e r s o n  w h o  p r e p a r e d  t he b u d g e t ,  a n d  a s t a t e m e n t  of  t h e  b u d g e t ' s  a s­

su m p t i o n s  c o n c e r n i n g  o c c u p a n c y ,  a s s u m p t i o n s  c o n c e r n i n g  t h e  c a l c u l a t i o n  

of the a m o u n t  of r e s e r v e s  c e r t i f i e d  b y  a  c e r t i f i e d  a r c h i t e c t  o r  e n g i­

neer, a n d  i n f l a t i o n  f a c t o r s ,  i n c l u d i n g ,  w i t h o u t  l i m i t a t i o n ,

(A) a s t a t e m e n t  o f  t h e  amount i n c l u d e d  in  th e  b u d g e t  

as a r e s e r v e  f o r  r e p a i r s  a n d  r e p l a c e m e n t  in clu d in g  t h e  e s t i m a t e d  

cost of r e p a i r  o r  r e p l a c e m e n t  c o s t  and t h e  e s t i m a t e d  u s e f u l  lif e  

o f  t he asset to  be  r e p a i r e d  o r  replaced.

(B) a s t a t e m e n t  o f  a n y  o t h e r  reseirves;

(C) t h e  p r o j e c t e d  c o m m o n  e x p e n s e  a s s e s s m e n t  b y  c a t e­

gor y  of e x p e n d i t u r e s  fo r  t h e  a s s o c i a t i o n ;  a n d

(D) t h e  p r o j e c t e d  m o n t h l y  c o m m o n  e x p e n s e  a s s e s s m e n t

, i
for e a c h  t ype o f  u n it;

(6) any s e r v i c e s  n o t  r e f l e c t e d  i n  t h e  b u d g e t  t h a t  

d e c l a t a n t  p r o v i d e s ,  o r  e x p e n s e s  t h a t  the d e c l a r a n t  p a y s  a n d  t h a t  t h e  

d e c l a r a n t  e x p e c t s  m a y  b e c o m e  a c o m m o n  e x p e n s e  o f  t h e  

s u b s e q u e n t  t i m e  a n d  t h e  p r o j e c t e d  c o m m o n
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a t t r i b u t a b l e  to e a c h  of t h o s e  s e r v i c e s  o r  e x p e n s e s  f o r  t h e  a s s o c i a t i o n  

a n d  f o r  e a c h  t y p e  o f  u n i t ;

(7) a n y  i n i t i a l  o r  s p e c i a l  f e e  d u e  f r o m  t h e  p u r c h a s e r  at 

c l o s i n g ,  t o g e t h e r  w i t h  a  d e s c r i p t i o n  o f  t h e  p u r p o s e  a n d  m e t h o d  of  

c a l c u l a t i n g  t h e  fee;

(8) a d e s c r i p t i o n  o f  l i e n s ,  d e f e c t s ,  o r  e n c u m b r a n c e s  o n  o r  

a f f e c t i n g  the t i t l e  to  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y ;

(9) a d e s c r i p t i o n  o f  f i n a n c i n g  o f f e r e d  o r  a r r a n g e d  b y  t h e

d e c l a r a n t ;

(10) t h e  t e r m s  a n d  s i g n i f i c a n t  l i m i t a t i o n s  o f  w a r r a n t i e s  

p r o v i d e d  by  t h e  d e c l a r a n t ,  i n c l u d i n g  s t a t u t o r y  w a r r a n t i e s  a n d  l i m i t a­

t i o n s  o n  the e n f o r c e m e n t  o f  t h e  w a r r a n t i e s  o r  o n  d a m a g e s ;

(11) a s t a t e m e n t  t h a t

(A) w i t h i n  15 d a y s  a f t e r  r e c e i p t  o f  a p u b l i c  o f f e r i n g  

s t a t e m e n t  a p u r c h a s e r ,  b e f o r e  c o n v e y a n c e ,  m a y  c a n c e l  a n y  c o n t r a c t  

f o r  p u r c h a s e  of a u n i t  f r o m  a d e c l a r a n t ;

(B) if a d e c l a r a n t  f a i l s  t o  p r o v i d e  a  p u b l i c  o f f e r i n g

s t a t e m e n t  to  a p u r c h a s e r  b e f o r e  c o n v e y i n g  a  u n i t ,  t he p u r c h a s e r  

m a y  r e c o v e r  f r o m  t h e  d e c l a r a n t  10 p e r c e n t  o f  t h e  s a l e s  p r i c e  of 

the u n i t  p l u s  10 p e r c e n t  of  t h e  s h a r e ,  p r o p o r t i o n a t e  to  t h e  

c o m m o n  e x p e n s e  l i a b i l i t y  of  t h e  u n i t ,  o f  a n y  i n d e b t e d n e s s  of  t h e  

a s s o c i a t i o n  s e c u r e d  b y  s e c u r i t y  i n t e r e s t s  e n c u m b e r i n g  t h e  c o m m o n  

i n t e r e s t  c o m m u n i t y ;  a n d

(C) a p u r c h a s e r  w h o  r e c e i v e s  t h e  p u b l i c  o f f e r i n g

s t a t e m e n t  m o r e  t h a n  15 d a y s  b e f o r e  s i g n i n g  a  c o n t r a c t  c a n n o t

c a n c e l  t h e  c o n t r a c t ;

(12) a  s t a t e m e n t  o f  a n y  u n s a t i s f i e d  j u d g m e n t s  o r  p e n d i n g  

s u i t s  a g a i n s t  t h e  a s s o c i a t i o n ,  a n d  t h e  s t a t u s  o f  a n y  p e n d i n g  s u i t s  

m a t e r i a l  to t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  o f  w h i c h  a  d e c l a r a n t  h a s
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1, - a c t u a l  k n o w l e d g e ;

2 (13) a s t a t e m e n t  that a d e p o s i t  m a d e  in  c o n n e c t i o n  w i t h  the
J

3 p u r c h a s e  o f  a u n i t  w i l l  be  h e l d  in a n  e s c r o w  a c c o u n t  u n t i l  c l o s i n g  and

4  w i l l  b e  r e t u r n e d  to t h e  p u r c h a s e r  if t h e  p u r c h a s e r  c a n cels t he con-

5 t r act u n d e r  AS  3 4 . 0 8 . 5 8 0 ,  t o g e t h e r  w i t h  the n a m e  a n d  a d d r e s s  of  the

6 e s c r o w  agent;
4

7 (14) a n y  r e s t r a i n t s  o n  a l i e n a t i o n  of  a n y  p o r t i o n  of the

8 c o m m o n  i n t e r e s t  c o m m u n i t y  a n d  any r e s t r i c t i o n s

9 (A) o n  u se, o c c u p a n c y ,  a nd a l i e n a t i o n  of the unit; and
(

10 (B) o n  t h e  a m ount for w h i c h  a u n i t  m a y  be sol d  or  on

11 t h e  a m o u n t  t h a t  m a y  be r e c e i v e d  by  a uni t  o w n e r  o n  sale, condem-

12 n a t i o n ,  o r  c a s u a l t y  loss to the u n i t  or  to the c o m m o n  i n t e r e s t

13 c o m m u n i t y ,  o r  o n  t e r m i n a t i o n  of the c o m m o n  i n t e r e s t  community;

14 (15) a d e s c r i p t i o n  of the i n s u r a n c e  c o v e r a g e  p r o v i d e d  for

15 the b e n e f i t  of u n i t  o w n e r s ;

16 (16) c u r r e n t  o r  e x p e c t e d  fees or c h a r g e s  to be p a i d  by a

17 u n i t  o w n e r  f o r  the u s e  of the c o m m o n  e l e m e n t s  a n d  o t h e r  f a c i l i t i e s

18 r e l a t e d  to the c o m m o n  i n t e r e s t  c o m m u n i t y ;

19 (17) t he e x t e n t  to w h i c h  f i n a n c i a l  a r r a n g e m e n t s  h a v e  b e e n

20  p r o v i d e d  for c o m p l e t i o n  of i m p r o v e m e n t s  that t h e  d e c l a r a n t  is o b l igat-

21 ed to b u i l d  u n d e r  AS  3 4 . 0 8 . 6 9 0 ;

22 (18) a b r i e f  n a r r a t i v e  d e s c r i p t i o n  o f  z o n i n g  a nd o t h e r  land

23 u s e  r e q u i r e m e n t s  a f f e c t i n g  the c o m m o n  i n t e r e s t  com m u n i t y ;

24  (19) e a c h  u n u s u a l  a nd m a t e r i a l  c i r c u m s t a n c e ,  feature, or

2 5  c h a r a c t e r i s t i c  o f  t he c o m m o n  i n t e r e s t  c o m m u n i t y  a n d  the units; a nd

26 (20) i n  a c o o p e r a t i v e ,

27 (A) w h e t h e r  e a c h  u n i t  o w n e r  w i l l  be e n t i tled, f or

28 f e d e r a l ,  state, a n d  local i n c o m e  t a x  p u r p o s e s ,  to a p a s s - t h r o u g h

29 o f  d e d u c t i o n s  f o r  p a y m e n t s  m a d e  b y  t h e  a s s o c i a t i o n  f o r  rea l
' i
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1 e s t a t e  taxes a n d  i n t e r e s t  p a i d  the h o l d e r  of a s e c u r i t y  i n t e r e s t

2 e n c u m b e r i n g  t he c o o p e r a t i v e ;  and

3 (B) a s t a t e m e n t  as to the e f f e c t  on  e a c h  unit o w n e r  if

4 t h e  a s s o c i a t i o n  fails to p ay rea l  e s t a t e  taxes or p a y m e n t s  d u e

5 t h e  holder o f  a s e c u r i t y  i n t e r e s t  e n c u m b e r i n g  t he cooperative.

6 (b) If a c o m m o n  i n t e r e s t  c o m m u n i t y  c o m p o s e d  of  n o t  m o r e  t h a n  12

7 u n i t s  is not s u b j e c t  to a ny d e v e l o p m e n t  r i g h t s  and p o w e r  is not re-

8 s e r v e d  to a d e c l a r a n t  to m a k e  the c o m m o n  i n t e r e s t  c o m m u n i t y  par t  o f  a

9 l a r g e r  common i n t e r e s t  community, g r o u p  of c o mmon i n t erest c o m muni-

10 ties, o r  other r e a l  e s t ate, a p u b l i c  o f f e r i n g  st a t e m e n t  m ay but n e e d

11 not i n c lude the i n f o r m a t i o n  r e q u i r e d  b y  (a)(9), (10) a n d  (15) - (19)

12 of t h i s  section a n d  the n a r r a t i v e  d e s c r i p t i o n s  of d o c u m e n t s  r e q u i r e d

13 by (a)(4) of t h i s  section.

14 (c) A d e c l a r a n t  p r o m p t l y  s h all a m e n d  the p u b l i c  o f f e r i n g  state-

15 m e n t  to report a n y  m a t e r i a l  c h a n g e  in the i n f o r m a t i o n  r e q u i r e d  by  this

16 section.

17 Sec. 3 4 . 0 8 . 5 4 0 .  C O M M O N  I N T E R E S T  C O M M U N I T I E S  S U B J E C T  T O  D E V E L O P -

18 M E N T  RIGHTS. I f  t he d e c l a r a t i o n  p r o v i d e s  that a c o m m o n  i n t e r e s t

19 c o m m u n i t y  is s u b j e c t  to d e v e l o p m e n t  r i g hts, the p u b l i c  o f f e r i n g  state-

20 m e n t  mus t  d i s c l o s e ,  in a d d i t i o n  to t he i n f o r m a t i o n  r e q u i r e d  by A S  34.-

21 0 8 . 5 3 0 ,

22 (1) th e  m a x i m u m  n u m b e r  of u n its, a nd the m a x i m u m  n u m b e r  of

23 u n i t s  p er acre, tha t  m a y  be created;

24  (2) a s t a t e m e n t  of  t he n u m b e r  or the p e r c e n t a g e  of the

25 u n i t s  that m a y  b e  c r e a t e d  that w i l l  b e  r e s t r i c t e d  e x c l u s i v e l y  to

26 r e s i d e n t i a l  use ,  o r  a s t a t e m e n t  that r e p r e s e n t a t i o n s  h a v e  n ot b e e n

27 m a d e  re g a r d i n g  u s e  r e s t r i c t i o n s ;

28 (3) if a n y  o f  the u n i t s  that m a y  be b u ilt w i t h i n  rea l

29 e s t a t e  s u b ject t o  d e v e l o p m e n t  r i g h t s  ar e  n ot to b e  r e s t r i c t e d
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1 e x c l u s i v e l y  to  r e s i d e n t i a l  use, a s t a t e m e n t ,  w i t h  r e s p e c t  to e a c h

2 p o r t i o n  of  t h e  r e a l  e s t ate, o f  the m a x i m u m  p e r c e n t a g e  of t h e  r eal

3 e s t a t e  areas, a n d  the m a x i m u m  p e r c e n t a g e  of  t h e  f l o o r  a r e a s  of all

4 u n i t s  that m a y  b e  c r e a t e d  t hat a re no t  r e s t r i c t e d  e x c l u s i v e l y  t o  resi-

5 d e n t i a l  use;

6 (4) a  b r i e f  n a r r a t i v e  d e s c r i p t i o n  of  the d e v e l o p m e n t  r i g h t s

7 r e s e r v e d  by a d e c l a r a n t  a n d  o f  a n y  c o n d i t i o n s  r e l a t i n g  to o r  l i m i t a -
t 1

8 t i o n s  u p o n  t h e  e x e r c i s e  of d e v e l o p m e n t  r i g h t s ;

9 (5) a s t a t e m e n t  of the m a x i m u m  e x t e n t  to w h i c h  th e  a l l o c a t -

10 ed  in t e r e s t s  of e a c h  u n i t  m a y  be c h a n g e d  b y  t h e  e x e r c i s e  of a d e v e l o p -

11 m e n t  right d e s c r i b e d  in (3) of t h i s  s e c t i o n ;

12 (6) a s t a t e m e n t  of the e x t e n t  to  w h i c h  a b u i l d i n g  o r  o t h e r

13 i m p r o v e m e n t  t h a t  m a y  be e r e c t e d  u n d e r  a d e v e l o p m e n t  r i g h t  i n  a n y  p a r t

14 of the c o m m o n  i n t e r e s t  c o m m u n i t y  w i l l  be c o m p a t i b l e  w i t h  e x i s t i n g

15 b u i l d i n g s  a n d  i m p r o v e m e n t s  in the c o m m o n  i n t e r e s t  c o m m u n i t y  i n  t e r m s

16 of a r c h i t e c t u r a l  style, q u a l i t y  of  c o n s t r u c t i o n ,  a n d  size, o r  a  s t a t e -

17 m e n t  that a s s u r a n c e s  h a v e  not b e e n  m a d e  i n  t h a t  r e g a r d ;

18 (7) a g e n e r a l  d e s c r i p t i o n  of  e a c h  o t h e r  i m p r o v e m e n t  t h a t

19 m a y  be mad e  a n d  l i m i t e d  c o m m o n  e l e m e n t s  t h a t  m a y  be  c r e a t e d  w i t h i n  a

20 p a r t  of the c o m m o n  i n t e r e s t  c o m m u n i t y  u n d e r  a d e v e l o p m e n t  r i g h t  re-

21 s e r v e d  by t he d e c l a r a n t ,  o r  a  s t a t e m e n t  t h a t  a s s u r a n c e s  h a v e  n o t  b e e n

22 m a d e  in  that regard;

23 (8) a s t a t e m e n t  of  an y  l i m i t a t i o n s  as to t he l o c a t i o n  o f

24 a n y  b u i l d i n g  o r  o t h e r  i m p r o v e m e n t  that m a y  b e  m a d e  w i t h i n  a p a r t  of

25 t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  u n d e r  a d e v e l o p m e n t  r i g h t  r e s e r v e d  b y

26 t h e  d e c l a r a n t ,  o r  a s t a t e m e n t  t h a t  a s s u r a n c e s  h a v e  n o t  b e e n  m a d e  i n

27 t h a t  regard;

28 (9) a s t a t e m e n t  t hat th e  l i m i t e d  c o m m o n  e l e m e n t s  c r e a t e d

29 u n d e r  a  d e v e l o p m e n t  r i g h t  r e s e r v e d  b y  t h e  d e c l a r a n t  w i l l  b e  of t h e
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1 s a m e  g e n e r a l  t y p e  a n d  s i z e  as t h e  l i m i t e d  c o m m o n  e l e m e n t s  w i t h i n  o t h e r

2 p a r t s  o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y ,  o r  a s t a t e m e n t  of  t h e  t y p e  a nd

3 s i z e  p l a n n e d ,  or  a s t a t e m e n t  t h a t  a s s u r a n c e s  h a v e  n o t  b e e n  m a d e  in

4 t h a t  r e g a r d ;

5 (10) a s t a t e m e n t  t h a t  th e  p r o p o r t i o n  o f  l i m i t e d  c o m m o n

6 e l e m e n t s  to u n i t s  c r e a t e d  u n d e r  a  d e v e l o p m e n t  r i g h t  r e s e r v e d  b y  the

7 d e c l a r a n t  w i l l  b e  a p p r o x i m a t e l y  e q u a l  to  t h e  p r o p o r t i o n  e x i s t i n g

8 w i t h i n  o t h e r  p a r t s  o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y ,  o r  a s t a t e m e n t  of

9 a n y  o t h e r  a s s u r a n c e s  i n  t h a t  r e g a r d ,  o r  a s t a t e m e n t  that a s s u r a n c e s

10 h a v e  n o t  b e e n  m a d e  i n  t h a t  r e g a r d ;

11 (11) a s t a t e m e n t  t h a t  e a c h  r e s t r i c t i o n  i n  the d e c l a r a t i o n

12 a f f e c t i n g  use, o c c u p a n c y ,  a n d  a l i e n a t i o n  of  a u n i t  w i l l  a p p l y  t o  e a c h

13 u n i t  c r e a t e d  u n d e r  a d e v e l o p m e n t  r i g h t  r e s e r v e d  b y  t h e  d e c l a r a n t ,  o r  a

14 s t a t e m e n t  o f  a d i f f e r e n t i a t i o n  t h a t  m a y  b e  m a d e  as t o  the u n i t s ,  o r  a

15 s t a t e m e n t  that a s s u r a n c e s  h a v e  n o t  b e e n  m a d e  in  t h a t  r e g a r d ;  a n d

16 (12) a s t a t e m e n t  of  t h e  e x t e n t  to  w h i c h  a n  a s s u r a n c e  m a d e

17 u n d e r  t h i s  s e c t i o n  a p p l i e s  o r  d o e s  n o t  a p p l y  if a d e v e l o p m e n t  r i g h t  is

18 n o t  e x e r c i s e d  by  t h e  d e c l a r a n t .

19 Sec. 3 4 . 0 8 . 5 5 0 .  T I M E  S H A R E S .  If  t h e  d e c l a r a t i o n  p r o v i d e s  tha t

20  o w n e r s h i p  o r  o c c u p a n c y  of  a u n i t ,  is o r  m a y  b e  i n  t i m e  s h a r e s ,  t h e

2 1  p u b l i c  o f f e r i n g  s t a t e m e n t  s h a l l  d i s c l o s e ,  i n  a d d i t i o n  to t h e  i n f o r m a -

2 2  t i o n  r e q u i r e d  b y  A S  3 4 . 0 8 . 5 3 0 ,

23 (1) t h e  n u m b e r  a n d  i d e n t i t y  o f  u n i t s  i n  w h i c h  t i m e  s h a r e s

2 4  m a y  b e  c r e a t e d ;

25 (2) t h e  t o t a l  n u m b e r  o f  t i m e  s h a r e s  t h a t  m a y  b e  c r e a t e d ;

26 (3) t h e  m i n i m u m  d u r a t i o n  o f  a n y  t i m e  s h a r e s  t h a t  m a y  be

2 7  c r e a t e d ;  a n d

28  ” ' (4) t h e  e x t e n t  t o  w h i c h  t h e  c r e a t i o n  o f  t i m e  s h a r e s  w i l l  o r

2 9  m a y  a f f e c t  th e  e n f o r c e a b i l i t y  o f  t h e  l i e n  o f  t h e  a s s o c i a t i o n  f o r



1 * a s s e s s m e n t s  u n d e r  A S  3 4 . 0 8 . 4 7 0 .

2 Sec. 3 4 . 0 8 . 5 6 0 .  C O M M O N  I N T E R E S T  C O M M U N I T I E S  C O N T A I N I N G  CONVER-

3 S I O N  B U I L D I N G S .  (a) T h e  p u b l i c  o f f e r i n g  s t a t e m e n t  of a c o m m o n  inter-

4 est c o m m u n i t y  c o n t a i n i n g  a c o n v e r s i o n  b u i l d i n g  m u s t  contain, i n  addi-

5 t i o n  t o  th e  i n f o r m a t i o n  r e q u i r e d  b y  A S  34 . 0 8 . 5 3 0 ,

6 (1) a s t a t e m e n t  by  the d e c l a r a n t ,  b a s e d  o n  a r e p o r t  pre-

7 p a r e d  b y  a r e g i s t e r e d  a r c h i t e c t  o r  en g i n e e r ,  d e s c r i b i n g  t he p r e s e n t

8 c o n d i t i o n  of all s t r u c t u r a l  c o m p o n e n t s  a n d  m e c h a n i c a l  and e l e c t r i c a l

9 i n s t a l l a t i o n s  m a t e r i a l  to the u s e  a n d  e n j o y m e n t  of  the b u i l d i n g ;

10 (2) a s t a t e m e n t  b y  t h e  d e c l a r a n t  o f  t h e  e x p e c t e d  u s e f u l

11 life o f  e a c h  i t e m  r e p o r t e d  o n  in  (1) of t h i s  s u b s e c t i o n  or a s t a t e m e n t

12 that r e p r e s e n t a t i o n s  h a v e  n o t  b e e n  m a d e  in  that r e g ard; and

13 (3) a lis t  of any o u t s t a n d i n g  n o t i c e s  o f  u n c u r e d  v i o l a t i o n s

14 of b u i l d i n g  code o r  o t h e r  m u n i c i p a l  r e g u l a t i o n s ,  t o g e t h e r  w i t h  the

15 e s t i m a t e d  cost of  c u r i n g  the v i o l a t i o n s .

16 (b) Thi s  s e c t i o n  a p p l i e s  o n l y  to a b u i l d i n g  that c o n t a i n s  a u n i t

17 that m a y  be  o c c u p i e d  f or r e s i d e n t i a l  use.

18 Sec. 3 4 . 0 8 . 5 7 0 .  C O M M O N  I N T E R E S T  C O M M U N I T Y  SEC U R I T I E S .  If a n

19 i n t e r e s t  in a c o m m o n  i n t e r e s t  c o m m u n i t y  is c u r r e n t l y  r e g i s t e r e d  w i t h

20  the S e c u r i t i e s  a n d  E x c h a n g e  C o m m i s s i o n  of the U n i t e d  S t a t e s ,  a de-

21  c l a r a n t  s a t i s f i e s  e a c h  r e q u i r e m e n t  r e l a t i n g  to t h e  p r e p a r a t i o n  o f  a

22 p u b l i c  o f f e r i n g  s t a t e m e n t  of  t h i s  c h a p t e r  if t he d e c l a r a n t  d e l i v e r s  to

23 t he p u r c h a s e r  a c o p y  o f  the p u b l i c  o f f e r i n g  s t a t e m e n t  f i led w i t h  the

24  S e c u r i t i e s  and E x c h a n g e  C o m m i s s i o n .  A n  i n t e r e s t  i n  a c o m m o n  i n t e r e s t

25 c o m m u n i t y  is n o t  a s e c u r i t y  u n d e r  AS  45.55.

26 Sec. 3 4 . 0 8 . 5 8 0 .  P U R C H A S E R ' S  R I G H T  T O  C A N C E L .  (a) A  p e r s o n

27 r e q u i r e d  to d e l i v e r  a p u b l i c  o f f e r i n g  s t a t e m e n t  u n d e r  AS 3 4 . 0 8 . 5 2 0 ( c )

28* s h a l l  p r o v i d e  e a c h  p u r c h a s e r  w i t h  a  c o p y  of  t h e  p u b l i c  o f f e r i n g  stat e -

29  m e n t  a n d  e a c h  a m e n d m e n t  to t h e  s t a t e m e n t  b e f o r e  c o n v e y a n c e  of the
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1 • unit, a n d  not l a t e r  t h a n  t h e  date of a c o n t r a c t  of sale. If a pur-

2 c h a s e r  is not g i v e n  the p u b l i c  o f f e r i n g  s t a t e m e n t  m o r e  t h a n  15 d a y s

3 b e f o r e  e x e c u t i o n  of a c o n t r a c t  for the p u r c h a s e  of a unit, the pur-

4 chaser, b e f o r e  c o n v e y a n c e ,  m a y  c a ncel the c o n tract w i t h i n  15 days of

5 r e c e i p t  of the p u b l i c  o f f e r i n g  statement.

6 (b) A  p u r c h a s e r  w h o  w i s h e s  to c a n c e l  a c o n t r a c t  u n d e r  (a) of

7 t his s e c t i o n  m a y  c a n c e l  t he contract by h a n d  d e l i v e r i n g  n o t i c e  of the

8 c a n c e l l a t i o n  to t he o f f e r o r  or by m a i l i n g  n o t i c e  of the c a n c e l l a t i o n

9 b y  p r e p a i d  U n i t e d  S t ates m a i l  to the o f f e r o r  or  to the agent for

10 s e r v i c e  of p r o c e s s  of the offeror. C a n c e l l a t i o n  is w i t h o u t  p e n a l t y

11 a nd e a c h  p a y m e n t  m a d e  by t he p u r c h a s e r  b e f o r e  c a n c e l l a t i o n  mus t  be

12 r e f u n d e d  p r o m p t l y  to the p u r c haser.

13 (c) If a p e r s o n  r e q u i r e d  to d e l i v e r  a p u b l i c  o f f e r i n g  s t a t e m e n t

14 u n d e r  AS  3 4 . 0 8 . 5 2 0 ( c )  f a ils to p r o v i d e  a p u r c h a s e r  to w h o m  a u nit has

15 b e e n  c o n v e y e d  w i t h  the p u b l i c  o f f e r i n g  s t a t e m e n t  a nd e a c h  a m e n d m e n t  to

16 the s t a t e m e n t  u n d e r  (a) of this s e c tion, the pur c h a s e r ,  i n  a d d i t i o n  to

17 any right to d a m a g e s  or o t h e r  relief, is e n t i t l e d  to r e c e i v e  f r o m  the

18 p e r s o n  an  a m ount e q ual to 10 p e r c e n t  of the sale p r i c e  o f  the unit,

19 p l u s  10 p e r c e n t  of the share, p r o p o r t i o n a t e  to the c o m m o n  e x p e n s e

20 liability, of a n  i n d e b t e d n e s s  of t h e  a s s o c i a t i o n  s e c u r e d  by  s e c u r i t y

21 i n t e r e s t s  e n c u m b e r i n g  th e  c o m m o n  i n t e r e s t  community.

22 Sec. 3 4 . 0 8.590. R E S A L E S  OF  UNIT S .  (a) E x c e p t  for a s a l e  in

23 w h i c h  d e l i v e r y  of a p u b l i c  o f f e r i n g  s t a t e m e n t  is r e q uired, or  u n l e s s

24 t he sale is e x e m p t  u n d e r  A S  3 4 . 0 8 . 5 1 0 ( b ) ,  a u nit o w n e r  s h all f u r n i s h

25 to a p u r c h a s e r  b e f o r e  e x e c u t i o n  of a c o n t r a c t  f or s ale o f  a u n i t  or

26 b e f o r e  c o n v e y a n c e  a c o p y  of  the d e c l a r a t i o n ,  as amended, the b y l aws,

27 the rules o r  r e g u l a t i o n s  of  the a s s o c i a t i o n ,  a nd a c e r t i f i c a t e  con-

28 t a i n i n g  a s t a t e m e n t  d i s c l o s i n g

29 (1) t he e f f e c t  o n  the p r o p o s e d  d i s p o s i t i o n  of  a r i g h t  of
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1 f i r s t  r e f u s a l  o r  o t h e r  r e s t r a i n t  o n  th e  f r e e  a l i e n a b i l i t y  o f  th e  u n i t ;

2 (2) t h e  a m o u n t  of t h e  m o n t h l y  c o m m o n  e x p e n s e  a s s e s s m e n t  a n d

3 a ny u n p a i d  c o m m o n  e x p e n s e  or  s p e c i a l  a s s e s s m e n t  c u r r e n t l y  d u e  a n d

4  p a y a b l e  f r o m  t he s e l l i n g  unit o w n e r ;

5 (3) a n y  o t h e r  fee p a y a b l e  by u nit o w n e r s ;

6 (4) a n y  c a p i t a l  e x p e n d i t u r e s  in  e x c e s s  of $ 3 , 0 0 0  a p p r o v e d

7 by  t h e  e x e c u t i v e  b o a r d  for th e  c u r r e n t  a n d  t w o  n e x t  s u c c e e d i n g  f i s c a l

8 y e ars;
f

9 (5) t h e  a m o u n t  of r e s e r v e s  f or c a p i t a l  e x p e n d i t u r e s  a nd o f

10 an y  p o r t i o n s  of  t h e  r e s e r v e s  d e s i g n a t e d  b y  t h e  a s s o c i a t i o n  f o r  a
f

11 s p e c i f i e d  p r o j e c t ;

12 (6) t h e  m o s t  rece n t  r e g u l a r l y  p r e p a r e d  b a l a n c e  sheet a n d

13 i n c o m e  a n d  e x p e n s e  s t a t ement, if  any, of  t h e  a s s o c i a t i o n ;

14 (7) t h e  c u r rent o p e r a t i n g  b u d g e t  of t h e  a s s o c i a t i o n ;

15 (8) a n y  u n s a t i s f i e d  j u d g m e n t  a g a i n s t  t he a s s o c i a t i o n  a n d

16 t he s t a t u s  of  a n y  p e n d i n g  s u i t  in  w h i c h  the a s s o c i a t i o n  is  a d e f e n -

17 d a n t ;

18 (9) a n y  i n s u r a n c e  c o v e r a g e  p r o v i d e d  f o r  the b e n e f i t  of u n i t

19 o w n e r s ;

20  (10) w h e t h e r  the e x e c u t i v e  b o a r d  h a s  k n o w l e d g e  that a n y

J
21  a l t e r a t i o n s  o r  i m p r o v e m e n t s  to t h e  u n i t  o r  to  t he l i m i t e d  c o m m o n

22  e l e m e n t s  a s s i g n e d  to the u n i t  v i o l a t e  a ny p r o v i s i o n  o f  t h e  d e c l a r a -

23 tion;

24  (11) w h e t h e r  the e x e c u t i v e  b o a r d  h a s  k n o w l e d g e  o f  a n y  v i o l a -

25 t i o n  o f  a  h e a l t h  o r  b u i l d i n g  c o d e  w i t h  r e s p e c t  t o  the u n i t ,  the l i m i t -

26 e d  c o m m o n  e l e m e n t s  a s s i g n e d  t o  t h e  u n i t ,  o r  a n y  o t h e r  p o r t i o n  o f  t h e
s

27 c o m m o n  i n t e r e s t  c o m m u n i t y ;

2 8  (12) a  s t a t e m e n t  o f  t he r e m a i n i n g  t e r m  of a  l e a s e h o l d  e s t a t e

29 a f f e c t i n g  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  a n d  t h e  p r o v i s i o n s  g o v e r n i n g
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1 * a n  e x t e n s i o n  o r  r e n e w a l  of  t he lease;

2 (13) a s t a t e m e n t  of a n y  r e s t r i c t i o n s  i n  t h e  d e c l a r a t i o n

3 a f f e c t i n g  t h e  a m o u n t  t h a t  m a y  be r e c e i v e d  b y  a u n i t  o w n e r  u p o n  sale,

4  c o n d e m n a t i o n ,  c a s u a l t y  l o s s  to t h e  u n i t  o r  t he c o m m o n  i n t e r e s t  commu-

5 n i t y ,  o r  t e r m i n a t i o n  o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y ;  a n d

6 (14) i n  a c o o p e r a t i v e ,  a n  a c c o u n t a n t ' s  s t a t e m e n t ,  if a n y  was

7 p r e p a r e d ,  as t o  t h e  d e d u c t i b i l i t y  f o r  f e d e r a l  i n c o m e  t a x  p u r p o s e s  b y

8 t he u n i t  o w n e r  o f  r e a l  e s t a t e  t a x e s  a n d  i n t e r e s t  p a i d  b y  t he a s soci-

9 ation.

10 (b) T h e  a s s o c i a t i o n ,  w i t h i n  10 d a y s  a f t e r  a r e q u e s t  b y  a  unit

11 o w n e r ,  s h a l l  f u r n i s h  a  c e r t i f i c a t e  c o n t a i n i n g  t h e  i n f o r m a t i o n  nece s -

12 s a r y  t o  e n a b l e  t h e  u n i t  o w n e r  to c o m p l y  w i t h  t h i s  s e c t i o n .  A  unit

13 o w n e r  p r o v i d i n g  a c e r t i f i c a t e  u n d e r  (a) o f  thi s  s e c t i o n  is n o t  liable

14 to t h e  p u r c h a s e r  f o r  e r r o n e o u s  i n f o r m a t i o n  p r o v i d e d  b y  t h e  a s s o c i a t i o n

15 a n d  i n c l u d e d  i n  t h e  c e r t i f i c a t e .

16 (c) A  p u r c h a s e r  is n ot l i a b l e  f o r  a n  u n p a i d  a s s e s s m e n t  o r  fee

17 g r e a t e r  t h a n  t h e  a m o u n t  set o ut i n  the c e r t i f i c a t e  p r e p a r e d  b y  t he

18 a s s o c i a t i o n .  A  u n i t  o w n e r  is n o t  l i a b l e  to a p u r c h a s e r  f o r  t h e  fail-

19 u r e  o r  d e l a y  o f  t h e  a s s o c i a t i o n  to p r o v i d e  th e  c e r t i f i c a t e  i n  a t i m e l y

20  m a n n e r ,  b u t  t h e  p u r c h a s e  c o n t r a c t  is v o i d a b l e  b y  t h e  p u r c h a s e r  u n t i l

21 t h e  c e r t i f i c a t e  h a s  b e e n  p r o v i d e d  a n d  f o r  f i v e  d a y s  a f t e r  t h e  c e r t i f i -

22 c a t e  w a s  p r o v i d e d  o r  u n t i l  c o n v e y a n c e ,  w h i c h e v e r  o c c u r s  firs t .

23 Sec. 3 4 . 0 8 . 6 0 0 .  E S C R O W  O F  D E P O S I T S .  A  d e p o s i t  m a d e  i n  connec-

24 t i o n  w i t h  t h e  p u r c h a s e  o r  r e s e r v a t i o n  o f  a u n i t  f r o m  a p e r s o n  r e q u i r e d

25 to d e l i v e r  a  p u b l i c  o f f e r i n g  s t a t e m e n t  u n d e r  A S  3 4 . 0 8 . 5 2 0 ( c )  m u s t  be

26 p l a c e d  i n  e s c r o w  a n d  h e l d  e i t h e r  i n  t h i s  s t a t e  o r  i n  t h e  s t a t e  w h e r e

27 t h e  u n i t  is l o c a t e d  i n  a n  a c c o u n t  d e s i g n a t e d  s o l e l y  f o r  t h a t  p u r p o s e

28 b y  a l i c e n s e d  t i t l e  i n s u r a n c e  c o m p a n y ,  a n  a t t o r n e y ,  a  l i c e n s e d  r e a l

29 e s t a t e  b r o k e r ,  a n  i n d e p e n d e n t  b o n d e d  e s c r o w  c o m p a n y ,  o r  a n  i n s t i t u t i o n
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1 w h o s e  a c c o u n t s  a r e  i n s ured b y  a g o v e r n m e n t a l  a g e n c y  or  i n s t r u m e n t a l i t y

2 u n t i l

3 (1) d e l i v e r e d  to the d e c l a r a n t  at c l o s i n g ;

4 (2) d e l i v e r e d  to t h e  d e c l a r a n t  b e c a u s e  of the p u r c h a s e r ' s

5 d e f a u l t  u n d e r  a c o n t r a c t  to p u r c h a s e  the unit; o r

6 (3) r e f u n d e d  to the purchaser.
t

7 Sec. 3 4 . 0 8 . 6 1 0 .  R E L E A S E  O F  LIENS. (a) I n  a sale of a u nit
>

8 w h e r e  d e l i v e r y  of a p u blic o f f e r i n g  s t a t e m e n t  is r e q u i r e d  u n d e r

9 A S  3 4 . 0 8 . 5 2 0 ( c ) ,  a seller b e f o r e  c o n v e y i n g  a u n i t ,  shall r e c o r d  or

10 f u r n i s h  to  the p u r c h a s e r  a release o f  e a c h  lien, e x cept a lie n  on  real

11 e s t a t e  tha t  a d e c l a r a n t  has the right to w i t h d r a w  fro m  the c o m m o n

12 i n t e r e s t  c o m m u n i t y ,  that the p u r c h a s e r  doe s  n ot e x p r e s s l y  agree to

13 take s u b j e c t  to  o r  assume a n d  that e n c u m b e r s

o 14 (1) i n  a condominium, the uni t  a n d  its c o m m o n  e l e m e n t

15 i n t erest; or

16 (2) i n  a c o o p e r a t i v e  or p l a n n e d  c o m m u n i t y ,  t he unit a n d  any

17 l i m i t e d  c o m m o n  e l e m e n t s  a s s i g n e d  to the unit.

18 (b) B e f o r e  c o n v e y i n g  real e s tate to t he a s s o c i a t i o n ,  the de-

19 c l a r a n t  s h all h a v e  the real e s tate r e l e a s e d  f r o m

20 (1) e a c h  lien the f o r e c l o s u r e  of w h i c h  w o u l d  d e p r i v e  unit

21 o w n e r s  of  a r i g h t  of  access to or e a s e m e n t  of  s u p p o r t  of t h e i r  units;

22 and

23 (2) e a c h  other l i e n  on the real e s t a t e  u n l e s s  the p u b l i c

24  o f f e r i n g  s t a t e m e n t  de s c r i b e s  c e r t a i n  rea l  e s t a t e  that m a y  be c o n v e y e d

25 s u b j e c t  to liens i n  s p e c i f i e d  amounts.

26 Sec. 3 4 . 0 8 . 6 2 0 .  C O N V E R S I O N  B U I L D I N G S .  (a) A  d e c l a r a n t  o f  a

27 c o m m o n  i n t e r e s t  c o m m u n i t y  c o n t a i n i n g  a c o n v e r s i o n  b u i l d i n g ,  a n d  any

28 d e a l e r  w h o  i n t e n d s  to o f f e r  units in a c o m m o n  i n t e r e s t  c o m m u n i t y

29 c o n t a i n i n g  c o n v e r s i o n  units, shall g i v e  e a c h  r e s i d e n t i a l  t e nant and

o
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1 * e a c h  r e s i d e n t i a l  s u b t e n a n t  i n  p o s s e s s i o n  of a p o r t i o n  of a c o n v e r s i o n

2 b u i l d i n g  n o t i c e  of th e  c o n v e r s i o n  a nd p r o v i d e  e a c h  p e r s o n  w i t h  the

3 p u b l i c  o f f e r i n g  s t a t e m e n t  n o  later t h a n  120 day s  b e f o r e  the t e nant a n d

4 any s u b t e n a n t  in  p o s s e s s i o n  is r e q u i r e d  to v a c ate. T h e  n o t i c e  m u s t

5 set out g e n e r a l l y  t he r i g h t s  of  t e n a n t s  a n d  s u b t e n a n t s  u n d e r  t his

6 s e c t i o n  and m u s t  be h a n d  d e l i v e r e d  to the u n i t  or  m a i l e d  by p r e p a i d

7 U n i t e d  States m a i l  to the t e nant an d  s u b t e n a n t  at the a d d r e s s  of the

8 unit o r  any o t h e r  m a i l i n g  a d d r e s s  p r o v i d e d  by a tenant. A  t e n a n t  or

9 s u b t e n a n t  m ay n ot b e  r e q u i r e d  to v a c a t e  u p o n  less t h a n  120 days'

10 n o t i c e  except by  r e a s o n  of  n o n p a y m e n t  of rent, wast e ,  o r  c o n duct that

11 d i s t u r b s  o t h e r  t e n a n t s’ p e a c e f u l  e n j o y m e n t  of the p r e m i s e s  a nd the

12 t e rms of  the t e n a n c y  m a y  n o t  be a l t e r e d  d u r i n g  the p e r i o d .  T he fail-

13 ure to give n o t i c e  as r e q u i r e d  by this s e c t i o n  is a d e f e n s e  to an

14 a c t i o n  for p o s s e s s i o n .

15 (b) For 60 d a y s  a f t e r  d e l i v e r y  o r  m a i l i n g  of  the n o t i c e  de-

16 s c r i b e d  in (a) of thi s  secti o n ,  the p e r s o n  r e q u i r e d  to g ive the n o t i c e

17 s h all o f f e r  to c o n v e y  e a c h  unit or p r o p o s e d  uni t  o c c u p i e d  f or r e s i d e n -

18 tial u s e  to the t e n a n t  w h o  leases the unit. If  a t e nant f a i l s  to

19 p u r c h a s e  the u n i t  d u r i n g  t h e  60-day p e r iod, the o f f e r o r  m a y  not o f f e r

20 to d i s p o s e  of a n  i n t e r e s t  in the u n i t  d u r i n g  the f o l l o w i n g  180 d a y s  at

21 a p r i c e  or o n  t e r m s  m o r e  f a v o r a b l e  to the o f f e r e e  t h a n  the p r i c e  or

22 t e rms o f f e r e d  to the tenant. This s u b s e c t i o n  d o e s  n o t  a p p l y  to a u n i t

23 in a c o n v e r s i o n  b u i l d i n g  if the uni t  w i l l  b e  r e s t r i c t e d  e x c l u s i v e l y  to

24 n o n r e s i d e n t i a l  u s e  o r  if t he b o u n d a r i e s  of t he c o n v e r t e d  u nit d o  not

25 s u b s t a n t i a l l y  c o n f o r m  to the d i m e n s i o n s  o f  the r e s i d e n t i a l  u n i t  b e f o r e

26 c o n v ersion.

27 (c) If a s e l l e r ,  i n  v i o l a t i o n  of  (b) of  this section, c o n v e y s  a

28 u n i t  f or v a l u e  to a p u r c h a s e r  w ho h a s  no k n o w l e d g e  of  t he v i o l a t i o n ,

29 th e  r e c o r d i n g  o f  t h e  d e e d  c o n v e y i n g  t he u n i t  or, i n  a c o o p e r a t i v e ,  the

SB  44 -70-



o

1 - c o n v e y a n c e  o f  t h e  u n it, e x t i n g u i s h e s  a n y  r i g h t  a t e n a n t  m a y  h a v e  u n d e r

2 (b) of t his s e c t i o n  to p u r c h a s e  t h e  u n i t  if t h e  d e e d  s t a t e s  t h a t  t h e

3 s e l l e r  h a s  c o m p l i e d  w i t h  (b) o f  thi s  s e c t i o n ,  b u t  t h e  c o n v e y a n c e  d o e s

4  n o t  a f f e c t  t h e  r i g h t  of  a t e n a n t  to r e c o v e r  d a m a g e s  f r o m  t h e  s e l l e r

5 f o r  a v i o l a t i o n  o f  (b) o f  thi s  s e c tion.

6 (d) If a n o t i c e  of c o n v e r s i o n  s p e c i f i e s  a d a t e  b y  w h i c h  a  u n i t

7 o r  p r o p o s e d  u n i t  m u s t  be  v a c a t e d  a n d  o t h e r w i s e  c o m p l i e s  w i t h  th e

8 p r o v i s i o n s  of  A S  0 9 . 4 5 . 0 6 0  - 0 9 . 4 5 . 1 6 0 ,  t h e  n o t i c e  a l s o  c o n s t i t u t e s  a

9 n o t i c e  to quit.

10 (e) N o t h i n g  i n  thi s  s e c t i o n  p e r m i t s  t e r m i n a t i o n  of  a l e a s e  b y  a

11 d e c l a r a n t  in  v i o l a t i o n  o f  its terras.

12 Sec. 3 4 . 0 8 . 6 3 0 .  E X P R E S S  W A R R A N T I E S  O F  Q U A L I T Y .  (a) A n  e x p r e s s

13 w a r r a n t y  m a d e  b y  a s e l l e r  to a p u r c h a s e r  o f  a u n i t ,  i f  r e l i e d  u p o n  by

14 t h e  p u r c h a s e r ,  is c r e a t e d  as follows:

15 (1) a n y  a f f i r m a t i o n  of fact o r  p r o m i s e  t h a t  r e l a t e s  t o  t h e  >-

16 u n it, its use, o r  r i g h t s  a p p u r t e n a n t  to t h e  u n i t ,  a r e a  i m p r o v e m e n t s  to

17 t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  that w o u l d  d i r e c t l y  b e n e f i t  t h e  u n i t ,  or

18 t h e  r i ght to u s e  o r  h a v e  t he b e n e f i t  of  f a c i l i t i e s  n o t  l o c a t e d  i n  th e

19 c o m m o n  i n t e r e s t  c o m m u n i t y ,  c r e a t e s  a n  e x p r e s s  w a r r a n t y  tha t  t h e  u n i t

20 a n d  r e l a t e d  r i g h t s  a n d  u s e s  w i l l  c o n f o r m  to  t h e  a f f i r m a t i o n  o r  p r o m -

21  ise;

22 (2) a  m o d e l  o r  d e s c r i p t i o n  o f  t h e  p h y s i c a l  c h a r a c t e r i s t i c s

23 o f  the c o m m o n  i n t e r e s t  c o m m u n i t y ,  i n c l u d i n g  p l a n s  a n d  s p e c i f i c a t i o n s

24 of  or for i m p r o v e m e n t s ,  c r e a t e s  a n  e x p r e s s  w a r r a n t y  t hat t h e  c o m m o n

25 i n t e r e s t  c o m m u n i t y  w i l l  c o n f o r m  to t h e  m o d e l  o r  d e s c r i p t i o n ;

26 (3) a d e s c r i p t i o n  of  t h e  q u a n t i t y  o r  e x t e n t  o f  t h e  r e a l

27 e s t a t e  c o m p r i s i n g  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y ,  i n c l u d i n g  p l a t s  or

28 s u r v e y s ,  c r e a t e s  a n  e x p r e s s  w a r r a n t y  t h a t  t h e  c o m m o n  i n t e r e s t  c o m m u n i -

o 29 t y  w i l l  c o n f o r m  to t he d e s c r i p t i o n ,  s u b j e c t  to  c u s t o m a r y  t o l e r a n c e s ;

M--' •
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1 a n d

2 (4) a p r o v i s i o n  t h a t  a p u r c h a s e r  m a y  p u t  a u n i t  o nly t o  a

3 s p e c i f i e d  u s e  is a n  e x p r e s s  w a r r a n t y  t h a t  t he s p e c i f i e d  u s e  is l a w f u l .

4  (b) F o r m a l  w o r d s  s u c h  as " w a r r a n t y "  or " g u a r a n t e e "  a n d  t h e

5 s p e c i f i c  i n t e n t i o n  to m a k e  a w a r r a n t y  a r e  n o t  n e c e s s a r y  t o  c r e a t e  a n

6 e x p r e s s  w a r r a n t y  o f  q u a l i t y ,  b u t  a s t a t e m e n t  p u r p o r t i n g  to  be m e r e l y

7 a n  o p i n i o n  o r  c o m m e n d a t i o n  of t h e  r e a l  e s t a t e  o r  its v a l u e  d o e s  n o t

8 c r e a t e  a w a r r a n t y .

9 (c) A  c o n v e y a n c e  o f  a  u n i t  t r a n s f e r s  t o  t he p u r c h a s e r  e a c h

10 e x p r e s s  w a r r a n t y  o f  q u a l i t y  m a d e  b y  a p r e v i o u s  s e l ler.

11  Sec. 3 4 . 0 8 . 6 4 0 .  I M P L I E D  W A R R A N T I E S  O F  Q U A L I T Y .  (a) A  d e c l a r a n t

12 a n d  a d e a l e r  w a r r a n t s  t h a t  a u n i t  w i l l  b e  in  at l e ast as g o o d  c o n d i -

13 t i o n  at t h e  e a r l i e r  of  t he t i m e  of  t h e  c o n v e y a n c e  o r  d e l i v e r y  of

14 p o s s e s s i o n  as it w a s  at t h e  t i m e  of  c o n t r a c t i n g ,  r e a s o n a b l e  w e a r  a n d

15 t e a r  e x c e p t e d .

16 (b) A  d e c l a r a n t  a n d  a d e a l e r  i m p l i e d l y  w a r r a n t s  t h a t  a u n i t  a n d

17 t h e  c o m m o n  e l e m e n t s  in  t he c o m m o n  i n t e r e s t  c o m m u n i t y  a r e  s u i t a b l e  f o r

18 t h e  o r d i n a r y  u s e s  o f  r e a l  e s t a t e  of i t s  t y p e  a n d  t h a t  a n y  i m p r o v e m e n t s

19 m a d e  or c o n t r a c t e d  f o r  b y  t h e  d e c l a r a n t  o r  d e a l e r ,  o r  m a d e  b y  a n y

2 0  p e r s o n  b e f o r e  t h e  c r e a t i o n  of  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y ,  w i l l  b e

2 1  (1) f r e e  f r o m  d e f e c t i v e  m a t e r i a l s ;  a n d

22 (2) c o n s t r u c t e d  i n  a c c o r d a n c e  w i t h  a p p l i c a b l e  law, a c c o r d -

23 i n g  to s o u n d  e n g i n e e r i n g  a n d  c o n s t r u c t i o n  s t a n d a r d s ,  a n d  in  a w o r k m a n -

2 4  lik e  m a n n e r .

25 (c) A  d e c l a r a n t  a n d  a  d e a l e r  w a r r a n t s  to a  p u r c h a s e r  o f  a u n i t

26  t h a t  m a y  b e  u s e d  f o r  r e s i d e n t i a l  u s e  t h a t  a n  e x i s t i n g  use, c o n t i n u a -

27 t i o n  of  w h i c h  is c o n t e m p l a t e d  b y  t h e  p a r t i e s ,  d o e s  n o t  v i o l a t e  a p p l i­

c a b l e  l a w  at t h e  e a r l i e r  of  t h e  t i m e  of  c o n v e y a n c e  o r  d e l i v e r y  of 

p o s s e s s i o n .
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(d) W a r r a n t i e s  i m p o s t  by  t h i s  s e c t i o n  m a y  be  e x c l u d e d  o r  m o d i­

fi e d  u n d e r  A S  3 4 . 0 8 . 6 5 0 .

(e) F o r  p u r p o s e s  of  tbis s e c t i o n ,  i m p r o v e m e n t s  m a d e  pr c o n t r a c t­

ed f o r  b y  &n  a f f i l i a t e  of a d e c l a r a n t  are m a d e  o r  c o n t r a c t e d  fo r  b y  

t he d e c l a r a n t .

(f) A  c o n v e y a n c e  of  a upit t r a n s f e r s  jtp fhe p u r c h a s e r  a ll of the 

d e c l a r a n t’s i m p l i e d  w a r r a n t i e s  of quali t y .

Sec. 34 . 0 8 . 6 5 0 .  E X C L U S I O N  O R  M O D I F I C A T I O N  O F  I M P L I E P  W A R R A N T I E S  

O F  Q U A L I T Y .  (a) E x c e p t  as l i m i t e d  by (b) of  t^fff s e c t i o n  w i t h  r e­

sp e c t  to a p u r c h a s e r  of a unit t hat m a y  be  u s e d  f or r e s i d e n t i a l  use,

i m p l i e d  w a r r a n t i e s  of q u a l i t y

(1) m a y  be e x p ^ u d p d  o r  m o d i f i e d  by  a g r e e m e n t  of t he p a r­

ties; an d

(2) a re e x c l u d e d  by a n  e x p r e s s i o n  of  d i s c l a i m e r  s u c h  as "as 

i s," " w i t h  all f a u l t s , "  pr o t h e r  l a n g u a g e  t h a t  in  c o m m o n  u n d e r s t a n d i n g  

c a l l s  the a t t e n t i o n  of  t he p u r c h a s e r  to t h e  e x c l u s i o n  o f  war r a n t i e s .

(b) W i t h  r e s p e c t  to a p u r c h a s e r  of  a  u n i t  that m a y  be o c c u p i e d  

f or r e s i d e n t i a l  use, a g e n e r a l  d i s c l a i m e r  of  i m p l i e d  w a r r a n t i e s  of 

q u a l i t y  is not e f f e c t i v e ,  but a d e c l a r a n t  a n d  a d e a l e r  m a y  d i s c l a i m  

l i a b i l i t y  in  an i n s t r u m e n t  s i g n e d  b y  th e  p u r c h a s e r  f o r  a, s p e c i f i e d  

d e f e c t  o r  s p e c i f i e d  f a i l u r e  to c o m p l y  v i t h  a p p l i c a b l e  law, if t h e

d e f e c t  or  f a i l u r e  e n t e r e d  into a n d  b e c a m e  a p a r t  of the b a s i s  of t h e

b a r g a i n .

Sec. 34.08.66. S T A T U T E  O F  L I M I T A T I O N S  F O R  W A R R A N T I E S .  (a) A

j u d i c i a l  p r o c e e d i n g  f or b r e a c h  o f  a n  o b l i g a t i o n  a r i s i n g  u n d e r  AS  34.-

0 8 . 6 5 0  o r  3 4 . 0 8 . 6 6 0  m u s t  c o m m e n c e d  w i t h i n  s i x  y e a r s  a f t e r  t he c a u s e  

o f  a c t i o n  accru e s ,  b u t  the parjties m a y  a g r e e  to r e d u c e  the p e r i o d  of 

l i m i t a t i o n  to no t  less £,b*n t w o  year s .  If  th e  uni t  m a y  b e  o c c u p i e d  

f o r  r e s i d e n t i a l  use, a n  a g r e e m e n t  to r e d u c e  t h e  p e r i o d  of l i m i t a t i o n
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m u s t  b e  e v i d e n c e d  b y  a s e p a r a t e  ins t r u m e n t  e x e c u t e d  by the purchaser.

(b) S u b j e c t  to  (c) of thi s  section, a c a u s e  of a c t i o n  f or b r e a c h  

o f  w a r r a n t y  of q u a l i t y ,  r e g a r d l e s s  of the p u r c h a s e r ' s  l a c k  of k n o w l­

ed g e  of  t h e  breach, a c c rues

(1) as to a unit, at the time the p u r c h a s e r  to w h o m  the 

w a r r a n t y  is first m a d e  e n t e r s  into p o s s e s s i o n  if a p o s s e s s o r y  i n t erest 

w a s  c o n v e y e d  or  at the time of  a c c e p t a n c e  of the i n s t r u m e n t  of  c o n v e y­

an c e  if a  n o n p o s s e s s o r y  i n t e r e s t  was c o n v eyed; a n d

(2) as to e a c h  c o m m o n  element, at the t i m e  the c o m m o n  

e l e m e n t  is c o m p l e t e d  or, if later, as to

(A) a c o m m o n  element that m a y  b e  a d d e d  to the c o m m o n  

i n t e r e s t  c o m m u n i t y  or  a p o r t i o n  of the c o m m o n  i n t e r e s t  community, 

at t h e  time the first u nit is c o n v e y e d  to a b o n a  fide pur c h a s e r ;  

or

(B) a c o m m o n  element w i t h i n  a ny o t h e r  p o r t i o n  of  the 

c o m m o n  i n t e r e s t  c o m m u n i t y ,  at the time the first u n i t  is c o n v e y e d  

to a b o n a  f i d e  p u r c h a s e r .

(c) If a w a r r a n t y  of q u a l i t y  e x p l i c i t l y  e x t e n d s  to f u t u r e  p e r­

f o r m a n c e  or  d u r a t i o n  of a n  imp r o v e m e n t  or c o m p o n e n t  of the c o m m o n  

i n t e r e s t  c o m m u n i t y ,  the c a u s e  of  a c t i o n  a c c r u e s  at t he t i m e  t h e  b r e a c h  

is d i s c o v e r e d  or  at the e n d  of  the w a r r a n t y  p e r iod, w h i c h e v e r  is 

earlier.

Sec. 34.08.670. E F F E C T  O F  V I O L A T I O N S  O N  R I G H T S  O F  A C T I O N .  If a 

d e c l a r a n t  or  any o t h e r  p e r s o n  subject to this c h a p t e r  f a ils t o  c o m p l y  

w i t h  a p r o v i s i o n  of  this c h a p t e r  or w i t h  a p r o v i s i o n  of  the d e c l a r a­

t i o n  o r  b y l aws, a  p e r s o n  or  class of p e r s o n s  a d v e r s e l y  a f f e c t e d  by  t he 

f a i l u r e  to c o m p l y  h as a  c l a i m  for a p p r o p r i a t e  r e l ief. P u n i t i v e  d a m­

age s  m a y  be  a w a r d e d  for a w i l f u l  f a i l u r e  to c o m p l y  w i t h  this chapter. 

Sec. 34.08.680. L A B E L I N G  OF  P R O M O T I O N A L  M A T E R I A L .  P r o m o t i o n a l



m a t e r i a l  m a y  n o t  be d i s p l a y e d  o r  d e l i v e r e d  to  a p r o s p e c t i v e  p u r c h a s e r  

tha t  d e s c r i b e s  o r  p o r t r a y s  a n  i m p r o v e m e n t  t h a t  is n ot i n  e x i s t e n c e  

u n l e s s  th e  d e s c r i p t i o n  o r  p o r t r a y a l  of  t h e  i m p r o v e m e n t  in t he p r o m o ­

tio n a l  m a t e r i a l  is c o n s p i c u o u s l y  l a b e l e d  o r  i d e n t i f i e d  e i t h e r  as " M U S T  

B E  B U I L T "  o r  as " N E E D  N O T  B E  B U I L T . "

Sec. 3 4 . 0 8 . 6 9 0 .  D E C L A R A N T ' S  O B L I G A T I O N  T O  C O M P L E T E  A N D  R E S T O R E ,  

(a) E x c e p t  f o r  a n  i m p r o v e m e n t  l a b e l e d  " N E E D  N O T  B E  B U I L T , "  th e  d e ­

c l a r a n t  s h a l l  c o m p l e t e  e a c h  i m p r o v e m e n t  d e p i c t e d  o n  a  s i t e  p l a n  o r  

o t h e r  g r a p h i c  r e p r e s e n t a t i o n ,  i n c l u d i n g  a n y  p l a t s  or  p l a n s  p r e p a r e d  

u n d e r  A S  3 4 . 0 8 . 1 8 0 ,  w h e t h e r  o r  n o t  t h e  s i t e  p l a n  o r  o t h e r  g r a p h i c  

r e p r e s e n t a t i o n  is c o n t a i n e d  i n  t he p u b l i c  o f f e r i n g  s t a t e m e n t  o r  in  

p r o m o t i o n a l  m a t e r i a l  d i s t r i b u t e d  b y  or  f o r  t h e  d e c l a r a n t .

(b) T h e  d e c l a r a n t  is l i a b l e  f o r  t h e  p r o m p t  r e p a i r  a n d  r e s t o r a­

tion, to a c o n d i t i o n  c o m p a t i b l e  w i t h  t h e  r e m a i n d e r  of  th e  c o m m o n  

i n t e r e s t  c o m m u n i t y ,  of  a p o r t i o n  o f  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  a f ­

f e c t e d  by  t he e x e r c i s e  of  r i g h t s  r e s e r v e d - u n d e r  o r  c r e a t e d  b y  A S  3 4 . -  

0 8 . 1 8 0 ,  3 4 . 0 8 . 1 9 0 ,  3 4 . 0 8 . 2 0 0 ,  3 4 . 0 8 . 2 1 0 ,  3 4 . 0 8 . 2 3 0 ,  o r  3 4 . 0 8 . 2 4 0 .

Sec. 3 4 . 0 8 . 7 0 0 .  S U B S T A N T I A L  C O M P L E T I O N  O F  U N I T S .  I n  t he s a l e  of 

a  u n i t  f o r  w h i c h  d e l i v e r y  o f  a  p u b l i c  o f f e r i n g  s t a t e m e n t  is r e q u i r e d ,  

a c o n t r a c t  of s ale m a y  b e  e x e c u t e d ,  b u t  a n  i n t e r e s t  in1 t h e  u n i t  m a y  

no t  b e  c o n v e y e d  u n t i l  t h e  d e c l a r a t i o n  is recorded' a n d  t he u n i t  is

s u b s t a n t i a l l y  c o m p l e t e d  a s  evidenced' b y  a r e c o r d e d  c e r t i f i c a t e  of

s u b s t a n t i a l  c o m p l e t i o n  executed- b y  a n  i n d e p e n d e n t  r e g i s t e r e d  a r c h i ­

tect, s u r v e y o r  or e n g i n e e r ,  o-r b y  i s s u a n c e  o f  a c e r t i f i c a t e  o f  o c c u ­

p a n c y  a u t h o r i z e d  b y  Law.

A R T I C L E  S. G E N E R A L  P R O V I S I O N S .

Sec. 3 4 . 0 8 . 7 1 0 .  V A R I A T I O N  B Y  A G R E E M E N T .  E x c e p t  as e x p r e s s l y  

p r o v i d e d  i n  thi s  c h a p t e r  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r  m a y  n o t  b e

v a r i e d  b y  a g r e e m e n t  a n d  r i g h t s 1 c o n f e r r e d  b y  t h i s  c h a p t e r  m a y  n o t  b e
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1 ' w a i v e d .  A  d e c l a r a n t  m a y  n o t  a ct u n d e r  a p o w e r  of  a t t o r n e y  o r  u s e  a n y

2 o t h e r  d e v i c e  to e v a d e  th e  l i m i t a t i o n s  o r  p r o h i b i t i o n s  o f  t h i s  c h a p t e r

3 o r  a d e c l a r a t i o n  r e c o r d e d  u n d e r  it.

4 S e c .  3 4 . 0 8 . 7 2 0 .  S E P A R A T E  T I T L E S  A N D  T A X A T I O N .  (a) I n  a  c o o p e r -

5 ative, u n l e s s  t h e  d e c l a r a t i o n  p r o v i d e s  t h a t  t h e  i n t e r e s t  o f  a u n i t

6 o w n e r  i n  a u n i t  a n d  its a l l o c a t e d  i n t e r e s t s  is r e a l  e s t a t e  f o r  a l l

7 p u r p o s e s ,  t h e  i n t e r e s t  is p e r s o n a l  p r o p e r t y .  T h e  i n t e r e s t  is s u b j e c t

8 to A S  0 9 . 3 8 . 0 1 0 ,  e v e n  if  t h e  i n t e r e s t  is p e r s o n a l  p r o p e r t y .

9 (b) I n  a c o n d o m i n i u m  o r  p l a n n e d  c o m m u n i t y ,

(1) if t h e r e  is a u n i t  o w n e r  o t h e r  t h a n  a d e c l a r a n t ,  e a c h

uni t  t h a t  h a s  b e e n  c r e a t e d ,  t o g e t h e r  w i t h  i t s  i n t e r e s t  i n  t h e  c o m m o n

e l e m e n t s ,  c o n s t i t u t e s  f o r  a ll p u r p o s e s  a s e p a r a t e  p a r c e l  of r e a l  

e s t a t e ;

(2) if  t h e r e  is a u n i t  o w n e r  o t h e r  t h a n  a d e c l a r a n t ,  e a c h

u n i t  m u s t  be  s e p a r a t e l y  t a x e d  a n d  a s s e s s e d ,  a n d  a s e p a r a t e  t a x  o r

16 a s s e s s m e n t  m a y  n o t  be  r e n d e r e d  a g a i n s t  a n y  c o m m o n  e l e m e n t s  f o r  w h i c h  a

17 d e c l a r a n t  h as r e s e r v e d  n o  d e v e l o p m e n t  r i g h t s .

18 (c) A n y  p o r t i o n  o f  t h e  c o m m o n  e l e m e n t s  f o r  w h i c h  t h e  d e c l a r a n t

19 ha s  r e s e r v e d  a d e v e l o p m e n t  r i g h t  m u s t  b e  s e p a r a t e l y  t a x e d  a n d  a s s e s s e d

20 a g a i n s t  t h e  d e c l a r a n t  a n d  t he d e c l a r a n t  a l o n e  is l i a b l e  f o r  p a y m e n t  o f

2 1  t he t a x e s .

22 (d) If t h e r e  is n o  u n i t  o w n e r  o t h e r  t h a n  a d e c l a r a n t ,  t h e  r e a l

23 e s t a t e  c o m p r i s i n g  t he c o m m o n  i n t e r e s t  c o m m u n i t y  m a y  b e  t a x e d  a n d

2 4  a s s e s s e d  in  a n y  m a n n e r  p r o v i d e d  b y  law.

25 Sec. 3 4 . 0 8 . 7 3 0 .  A P P L I C A B I L I T Y  O F  L O C A L  O R D I N A N C E S ,  R E G U L A T I O N S ,

26 A N D  B U I L D I N G  C O D E S ,  (a) A  b u i l d i n g  c o d e  m a y  n o t  i m p o s e  a  r e q u i r e m e n t

27  u p o n  a  s t r u c t u r e  i n  a c o m m o n  i n t e r e s t  c o m m u n i t y  t h a t  t h e  b u i l d i n g  c o d e  

w o u l d  n o t  i m p o s e  u p o n  a  p h y s i c a l l y  i d e n t i c a l  d e v e l o p m e n t  u n d e r  a

2 9  d i f f e r e n t  f o r m  o f  o w n e r s h i p .
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1 ■ (b) A  zoning, s u b d i v i s i o n ,  or o t h e r  r e a l  e s t a t e  u s e  law, ordi-

2 n a n c e ,  or r e g u l a t i o n  m a y  n o t  p r o h i b i t  t he c o n d o m i n i u m  or  c o o p e r a t i v e

3 f o r m  o f  o w n e r s h i p  or  i m p o s e  a r e q u i r e m e n t  u p o n  a c o n d o m i n i u m  o r  co-

4 o p e r a t i v e  tha t  it w o u l d  ho t  i m p o s e  u p o n  a p h y s i c a l l y  i d e n t i c a l  d e v e l -

5 o p m e n t  u n d e r  a d i f f e r e n t  f o r m  of o w n e r s h i p .

6 (c) E x c e p t  as p r o v i d e d  in  (a) a n d  (b) o f  this section!, the

7 p r o v i s i o n s  of  this c h a p t e r  d o  not i n v a l i d a t e  or  m o d i f y  a p r o v i s i o n  of

8 a b u i l d i n g  code, zoning, s u b d i v i s i o n ,  o r  o t h e r  real e s t a t e  u s e  law,

9 o r d i n a n c e ,  o r  r e g u l a t i o n  g o v e r n i n g  t h e  u se of r e a l  eitate.

10 Sec. 34.08.740. E M I N E N T  DOMAIN. (a) If a u nit is a c q u i r e d  by

11 e m i n e n t  d o m a i n  or par t  of a uni t  is a c q u i r e d  by e m i n e n t  d o m a i n  l e a v i n g

12 the u n i t  o w n e r  w i t h  a r e m n a n t  that m a y  hot p r a c t i c a l l y  o r  l a w f u l l y  be

13 u s e d  f or any p u r p o s e  p e r m i t t e d  by t he d e c l a r a t i o n ,  the a w a r d  mus t

14 i n c l u d e  c o m p e n s a t i o n  to t he u nit o w n e r  for that u n i t  a n d  its a l l o c a t e d

15 i n t e r e s t s ,  w h e t h e r  or  not a h y  c o m m o n  e l e m e n t s  a re acquired. U p o n

16 a c q u i s i t i o n ,  u n less the d e c r e e  o t h e r w i s e  p r o v i d e s ,  t h e  a l l o c a t e d

17 i n t e r e s t s  of the unit are, aA a m a t t e r  of law, r e a l l o c a t e d  to' the

18 r e m a i n i n g  u n i t s  in p r o p o r t i o n  to th e  r e s p e c t i v e  a l l o c a t e d  i n t e r e s t s  of

19 t h o s e  u n its b e f o r e  the t a k i n g ,  a n d  t h e  a s s o c i a t i o n  s h a l l  p r o m p t l y

20 p r e p a r e ,  execute, a n d  r e c o r d  an  a m e n d m e n t  to t he d e c l a r a t i o n  r e f lect-

21 i n g  the r e a l l o c a t i o n s .  A  r e m n a n t  o f  a u n i t  r e m a i n i n g  a f t e r  par t  of  a

22 u n i t  is t a k e n  u n d e r  this suftdectiofi is a c o m m o n  e l e m e n t  f r o m  that

23 time.

24  (b) E x c e p t  as p r o v i d e d  in (a) of  this section, if p a r t  of  a unit

25 is a c q u i r e d  by  e m i n e n t  d o m a i n ,  th e  a w a r d  m u s t  c o m p e n s a t e  t h e  unit

26 o w n e r  for t he r e d u c t i o n  i n  v a l u d  o f  t h e  u n i t  a n d  its i n t e r e s t  i n  the

27 c o m m o n  e l e m ents, w h e t h e r  o r  not A n y  c o m m o n  e l e m e n t s  a r e  acquired.

28 U p o n  a c q u i s i t i o n ,  u n l e s s  t h e  de'cree' p r o v i d e d  o t h e r w i s e ,

O  29 (1) the a l l o c a t e d  i n t e r e s t s  of  the u n i t  a re r e d u c e d  e i t h e r



in p r o p o r t i o n  to the r e d u c t i o n  in  th e  s ize of  t he u n i t  or  on  t he b a s i s  

s p e c i f i e d  in the d e c l a r a t i o n ;  and

(2) the p o r t i o n  of the a l l o c a t e d  i n t e r e s t s  d i v e s t e d  f r o m  

the p a r t i a l l y  a c q u i r e d  u nit are, as a m a t t e r  of law, r e a l l o c a t e d  to 

the u n i t  and to t h e  r e m a i n i n g  u n its i n  p r o p o r t i o n  to  t he r e s p e c t i v e  

a l l o c a t e d  i n t e r e s t s  of the u n i t s  b e f o r e  t he taking, w i t h  t h e

p a r t i a l l y - a c q u i r e d  u n i t  p a r t i c i p a t i n g  i n  the r e a l l o c a t i o n  o n  t he b a s i s  

of its r e d u c e d  a l l o c a t e d  interests.

(c) If p a r t  of the c o m m o n  e l e m e n t s  is a c q u i r e d  by  e m i n e n t  d o ­

main, th e  p o r t i o n  of the a w a r d  a t t r i b u t a b l e  to the c o m m o n  e l e m e n t s

t a ken m u s t  be p a i d  to the a s s o c i a t i o n .  Unless the d e c l a r a t i o n  p r o­

vides otherwise, any p o r t i o n  of the a w a r d  a t t r i b u t a b l e  to  the a c q u i s i­

tion  of a l i m i t e d  c o m m o n  e l e m e n t  m u s t  be  e q u a l l y  d i v i d e d  a m o n g  t h e

owners of  the u n i t s  to w h i c h  that l i m i t e d  c o m m o n  e l e m e n t  w as a l l o c a t e d  

at the time of acq u i s i t i o n .

(d) The court d e c r e e  mus t  be r e c o r d e d  in e a c h  r e c o r d i n g  d i s t r i c t  

in w h i c h  any p o r t i o n  of the c o m m o n  i n t e r e s t  c o m m u n i t y  is located.

(e) On  a c o n d e m n a t i o n  of  a u n i t  or  c o m m o n  area, an  a w a r d  o r  

decree mus t  i n c l u d e  a r e a s o n a b l e  a m o u n t  to c o v e r  the cos t  of r e a l l o­

cati n g  the a l l o c a t a b l e  i n t e r e s t s  o f  t h e  unit owners.

Sec. 34.08.750. S U P P L E M E N T A L  G E N E R A L  P R I N C I P L E S  O F  L A W  A P P L I C A­

BLE. T h e  p r i n c i p l e s  of law an d  e q u i t y ,  i n c l u d i n g  t he l a w  of  c o r p o r a­

tions a n d  u n i n c o r p o r a t e d  a s s o c i a t i o n s ,  the l aw of r e a l  p r o p e r t y ,  a n d  

the l a w  r e l a t i v e  to c a p a c i t y  to c o n t r a c t ,  p r i n c i p a l  a n d  agent, e m i n e n t  

domain, estoppel, fraud, m i s r e p r e s e n t a t i o n ,  d u r e s s ,  co e r c i o n ,  m i s t a k e ,  

rece i v e r s h i p ,  s u b s t a n t i a l  p e r f o r m a n c e ,  or o t h e r  v a l i d a t i n g  o r  i n v a l i­

da t i n g  cause s u p p l e m e n t  the p r o v i s i o n s  of t his c h a p t e r  e x c e p t  t o  t h e  

e x tent i n c o n s i s t e n t  w i t h  this c h a p t e r .

Sec. 34.08.760. C O N S T R U C T I O N  A G A I N S T  I M P L I C I T  REPEAL. T h i s
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c h a p t e r  is a g e n e r a l  a c t  i n t e n d e d  as a u n i f i e d  c o v e r a g e  o f  it s  s u b j e c t  

m a t t e r  a n d  a p a r t  of  t h e  c h a p t e r  m a y  n o t  be  c o n s t r u e d  to  b e  i m p l i e d l y  

r e p e a l e d  by s u b s e q u e n t  l e g i s l a t i o n  if  t h a t  c o n s t r u c t i o n  c a n  r e a s o n a b l y  

b e  a v o i d e d .

Sec. 3 4 . 0 8 . 7 7 0 .  U N I F O R M I T Y  O F  A P P L I C A T I O N  A N D  C O N S T R U C T I O N .  

T h i s  c h a p t e r  s h a l l  b e  a p p l i e d  a n d  c o n s t r u e d  so as to e f f e c t u a t e  i t s  

g e n e r a l  p u r p o s e  to m a k e  u n i f o r m  t h e  l a w  w i t h  r e s p e c t  to t h e  s u b j e c t  o f  

t h e  c h a p t e r  a m o n g  s t a t e s  e n a c t i n g  it.

Sec. 3 4 . 0 8 . 7 8 0 .  S E V E R A B I L I T Y .  If  a p r o v i s i o n  o f  t h i s  c h a p t e r  o r  

i ts a p p l i c a t i o n  to a n y  p e r s o n  o r  c i r c u m s t a n c e  is h e l d  i n v a l i d ,  t h e  

i n v a l i d i t y  d o e s  n o t  a f f e c t  o t h e r  p r o v i s i o n s  o r  a p p l i c a t i o n s  o f  t h i s  

c h a p t e r  that c a n  be g i v e n  e f f e c t  w i t h o u t  t h e  i n v a l i d  p r o v i s i o n  o r  

a p p l i c a t i o n ,  a n d  to t h i s  e n d  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r  a r e  s e v e r­

a b l e  .

Sec. 3 4 . 0 8 . 7 9 0 .  U N C O N S C I O N A B L E  A C R E E M E N T  O R  T E R M  O F  C O N T R A C T ,

(a) U p o n  f i n d i n g  as a  m a t t e r  of  l aw t h a t  a c o n t r a c t  o r  c o n t r a c t  

c l a u s e  w a s  u n c o n s c i o n a b l e  at t h e  t i m e  t h e  c o n t r a c t  w a s  m a d e ,  a  c o u r t  

m a y  r e f u s e  to e n f o r c e  t h e  c o n t r a c t ,  m a y  e n f o r c e  t h e  r e m a i n d e r  o f  t h e  

c o n t r a c t  w i t h o u t  t he u n c o n s c i o n a b l e  c l a u s e ,  o r  m a y  l i m i t  t h e  a p p l i c a­

t i o n  of  the u n c o n s c i o n a b l e  c l a u s e  in o r d e r  t o  a v o i d  a n  u n c o n s c i o n a b l e  

r e s u l t .

(b) W h e n e v e r  it is c l a i m e d  o r  a p p e a r s  to t h e  c o u r t  t h a t  a c o n­

tr a c t  or  a c o n t r a c t  c l a u s e  is o r  m a y  be  u n c o n s c i o n a b l e ,  t h e  p a r t i e s ,  

i n  o r d e r  to a i d  t he c o u r t  i n  m a k i n g  t he d e t e r m i n a t i o n ,  m u s t  b e  a f f o r d­

e d  a r e a s o n a b l e  o p p o r t u n i t y  to  p r e s e n t  e v i d a n c e  as to  (1) t h e  c o m m e r­

ci a l  s e t t i n g  of  t h e  n e g o t i a t i o n s ;  (2) w h e t h e r  a p a r t y  h a s  k n o w i n g l y  

t a k e n  a d v a n t a g e  of  t h e  i n a b i l i t y  of  a n o t h e r  p a r t y  r e a s o n a b l y  t o  p r o ­

te c t  p e r s o n a l  i n t e r e s t s  b y  r e a s o n  of  p h y s i c a l  o r  m e n t a l  i n f i r m i t y ,  

i l l i t e r a c y ,  i n a b i l i t y  t o  u n d e r s t a n d  t h e  l a n g u a g e  o f  t h e  a g r e e m e n t • o r
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s i m i l a r  f a c t o r s ;  (3) t h e  e f f e c t  a n d  p u r p o s e  of  t h e  c o n t r a c t  o r  clause; 

a n d  (4) a n y  g r o s s  d i s p a r i t y ,  if a s a l e ,  at the t i m e  of  c o n t r a c t i n g ,  

b e t w e e n  t h e  a m o u n t  c h a r g e d  f o r  t h e  p r o p e r t y  a n d  the v a l u e  o f  t he 

p r o p e r t y  m e a s u r e d  b y  t he p r i c e  at  w h i c h  s i m i l a r  p r o p e r t y  w a s  r e a d i l y  

o b t a i n a b l e  i n  s i m i l a r  t r a n s a c t i o n s .  A  d i s p a r i t y  b e t w e e n  t h e  c o n t r a c t  

p r i c e  a n d  t h e  v a l u e  of  t h e  p r o p e r t y  m e a s u r e d  b y  t he p r i c e  at w h i c h  

s i m i l a r  p r o p e r t y  w a s  r e a d i l y  o b t a i n a b l e  in  s i m i l a r  t r a n s a c t i o n s  d o e s  

n o t ,  of  i t s e l f ,  r e n d e r  t h e  c o n t r a c t  u n c o n s c i o n a b l e .

Sec. 3 4 . 0 8 . 8 0 0 .  O B L I G A T I O N  O F  G O O D  FAITH. A  c o n t r a c t  o r  d u t y  

g o v e r n e d  b y  t h i s  c h a p t e r  i m p o s e s  a n  o b l i g a t i o n  o f  g o o d  f a i t h  in  it s  

p e r f o r m a n c e  o r  e n f o r c e m e n t .

Sec. 3 4 . 0 8 . 8 1 0 .  R E M E D I E S  T O  B E  L I B E R A L L Y  A D M I N I S T E R E D .  (a) T h e  

r e m e d i e s  p r o v i d e d  b y  t h i s  c h a p t e r  s h a l l  be  l i b e r a l l y  a d m i n i s t e r e d  to  

t h e  e n d  t h a t  t he a g g r i e v e d  p a r t y  is p u t  in as g o o d  a p o s i t i o n  as if  

t h e  o t h e r  p a r t y  h a d  f u l l y  p e r f o r m e d .  C o n s e q u e n t i a l ,  s p e c i a l ,  o r  

p u n i t i v e  d a m a g e s  m a y  n o t  b e  a w a r d e d  e x c e p t  as s p e c i f i c a l l y  p r o v i d e d  i n  

th i s  c h a p t e r  or b y  o t h e r  r u l e  o f  law.

(b) A  r i g h t  o r  o b l i g a t i o n  d e c l a r e d  by t h i s  c h a p t e r  is e n f o r c e­

a b l e  b y  j u d i c i a l  p r o c e e d i n g .

Sec. 3 4 . 0 8 . 8 2 0 .  A D J U S T M E N T  O F  D O L L A R  A M O U N T S .  (a) T h e  d o l l a r  

a m o u n t s  s p e c i f i e d  i n  A S  3 4 . 0 8 . 0 3 0  a n d  3 4 . 0 8 . 5 1 0 ( b ) ( 7 )  c h a n g e  u n d e r  (b) 

a n d  (c) of t h i s  s e c t i o n ,  a c c o r d i n g  t o  a n d  to t h e  e x t e n t  o f  c h a n g e s  i n  

t h e  C o n s u m e r  P r i c e  I n d e x  f o r  U r b a n  W a g e  E a r n e r s  a n d  C l e r i c a l  W o r k e r s :  

U .S. C i t y  A v e r a g e ,  A l l  I t e m s  1 9 6 7  e q u a l  100, c o m p i l e d  b y  t h e  B u r e a u  o f  

L a b o r  S t a t i s t i c s ,  U n i t e d  S t a t e s  D e p a r t m e n t  o f  L a bor, ( the " I n d e x " ) .  

T h e  I n d e x  f o r  D e c e m b e r ,  1 9 79, w h i c h  w a s  230, is the R e f e r e n c e  B a s e  

I n d e x .

i.' -Tit.** r ' S
(b) T h e  d o l l a r  a m o u n t s  s p e c i f i e d  in  A S  3 4 . 0 8 . 0 3 0  a n d  3 4 . 0 8 . -  

5 1 0 ( b ) ( 7 )  a n d  a n y  a m o u n t  s t a t e d  i n  t h e  d e c l a r a t i o n  p u r s u a n t  to  t h o s e
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1 s e c t i o n s  c h a n g e  on J u l y  1 of  e a c h  y e a r  if the p e r c e n t a g e  of  change,

2 c a l c u l a t e d  to the n e a r e s t  w h o l e  p e r c e n t a g e  point, b e t w e e n  th e  I n d e x  at

3 the e n d  of the p r e c e d i n g  y e a r  a nd the R e f e r e n c e  Base I n d e x  is 10

4 p e r c e n t  or  more, e x c e p t  that

5 (1) the p o r t i o n  of the p e r c e n t a g e  c h ange in t he I n d e x  in

6 e x c e s s  of a m u l t i p l e  of 10 p e r c e n t  shall be d i s r e g a r d e d  a n d  the d o l l a r

7 a m o u n t s  shall change o n l y  in  m u l t i p l e s  of 10 p e r c e n t  of t he amounts

8 a p p e a r i n g  in this c h a p t e r  o n  the e f f e c t i v e  d a t e  of this Act;

9 (2) the d o l l a r  a m o u n t s  m a y  not change if the a m o u n t s  re-
L

10 q u i r e d  by this s e c t i o n  are those cu r r e n t l y  in effect u n d e r  this chap-

11 ter as a result of an  e a r l i e r  a p p l i c a t i o n  of this section; and

12 (3) in no e v ent m ay the d o l l a r  a m ounts be r e d u c e d  b e l o w  the

13 a m o u n t s  a p p e a r i n g  in this c h a p t e r  o n  the e f f e c t i v e  dat e  of  this Act.

14 (c) If the I n d e x  is r e v i s e d  a f ter D e c e m b e r  1979, t he p e r c e n t a g e

15 of c h a n g e  u n d e r  this s e c t i o n  s h a l l  be c a l c u l a t e d  on  the b a s i s  of the

16 r e v i s e d  Index. If the r e v i s i o n  of the Index changes t h e  R e f e r e n c e

17 B a s e  Index, a r e v i s e d  R e f e r e n c e  B a s e  Index m ust be d e t e r m i n e d  by

18 m u l t i p l y i n g  the R e f e r e n c e  Bas e  I n d e x  then a p p l i c a b l e  by  the r e b a s i n g

19 f a c t o r  f u r n i s h e d  by the B u r e a u  of L a b o r  Statistics. If t h e  I n d e x  is

20 s u p e r s e d e d ,  the i n d e x  r e f e r r e d  to in this s e c t i o n  is t he one repre-

21 s e n t e d  by the B u r e a u  of L a b o r  S t a t i s t i c s  as r e f l e c t i n g  m o s t  a c c u r a t e l y

22 c h a n g e s  in the p u r c h a s i n g  p o w e r  of  the d o l l a r  for consumers.

23 Sec. 34.08.830. T R A N S F E R  O F  U N I T  IN A  COOPERATIVE. If a u n i t  in
i

24 a c o o p e r a t i v e  is o w n e d  b y  a u n i t  o w n e r  or is sold, c o n v e y e d ,  volu n -

25 t a r i l y  or i n v o l u n t a r i l y  e n c u m b e r e d ,  or o t h e r w i s e  t r a n s f e r r e d  b y  the

26 u n i t  owner, the i n t e r e s t  in  t he u nit that is owned, sold, conveyed,

27 e n c u m b e r e d ,  or o t h e r w i s e  t r a n s f e r r e d  is the right to p o s s e s s i o n  of the

28 u n i t  u n d e r  a p r o p r i e t a r y  lease, c o u p l e d  w i t h  the a l l o c a t e d  in t e r e s t s

29  of  the unit, and t he a s s o c i a t i o n ' s  interest in t he uni t  is n o t

-81-
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a f f e c t e d  b y  the transfer.

Sec. 3 4 . 0 8 . 9 9 0 .  D E F I N I T I O N S .  In  t h i s  chapter,

(1) " a f f i l i a t e  of a d e c l a r a n t "

(A) m e a n s  a p e r s o n  w h o  co n t r o l s ,  is c o n t r o l l e d  by, or  

is u n d e r  c o m m o n  c o n trol w i t h  a d e c l a r a n t ;

(B) as u s e d  in thi s  p a r a g r a p h ,  a p e r s o n  " c o n t r o l s "  a 

d e c l a r a n t  if the p e r s o n

(i) is a g e n e r a l  p a r t n e r ,  officer, d i r e c t o r ,  or 

e m p l o y e r  of the d e c l a r a n t ;

(ii) d i r e c t l y  or i n d i r e c t l y  o r  a c t i n g  in c o n c e r t  

w i t h  o n e  or  m ore o t h e r  p e r s o n s , or t h r o u g h  o ne o r  m o r e  

s u b s i d i a r i e s ,  owns, co n t r o l s ,  h o l d s  w i t h  p o w e r  to  v o t e ,  or 

h o l d s  p r o x i e s  r e p r e s e n t i n g  m o r e  t han 20 p e r c e n t  o f  the 

v o t i n g  i n t e r e s t  in the d e c l a r a n t ;

(iii) c o n t r o l s  i n  any m a n n e r  the e l e c t i o n  o f  a 

m a j o r i t y  of the d i r e c t o r s  of t he d e c l arant; or

(iv) has c o n t r i b u t e d  m o r e  t h a n  20 p e r c e n t  o f  the 

c a p i t a l  of the d e c l a r a n t ;

(C) as u s e d  in t h i s  p a r a g r a p h ,  a p e r s o n  "is c o n t r o l l e d  

by" a d e c l a r a n t  if the d e c l a r a n t

(i) is a g e n e r a l  p a r t n e r ,  o f f i c e r ,  d i r e c t o r ,  or 

e m p l o y e r  of the p e rson;

(ii) d i r e c t l y  or  i n d i r e c t l y  o r  a c t i n g  in  c o n c e r t  

w i t h  o n e  or m o r e  o t h e r  p e r s o n s ,  or  t h r o u g h  o n e  o r  m o r e  

s u b s i d i a r i e s ,  owns, c o n t r o l s ,  h o l d s  w i t h  p o w e r  to  v o t e ,  or 

h o l d s  p r o x i e s  r e p r e s e n t i n g ,  m o r e  t h a n  20 p e r c e n t  o f  the 

v o t i n g  i n t e r e s t  in t h e  p e r s o n ;

(iii) c o n t r o l s  i n  a n y  m a n n e r  the e l e c t i o n  o f  a 

m a j o r i t y  of the d i r e c t o r s  of  t he p e rson; or
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(iv) h a s  c o n t r i b u t e d  m o r e  t h a n  20  p e r c e n t  o f  t h e  

c a p i t a l  o f  t h e  p e r s o n ;

(D) as u s e d  i n  t h i s  p a r a g r a p h ,  " c o n t r o l "  d o e s  n o t  

e x i s t  if t h e  p o w e r s  d e s c r i b e d  i n  t h i s  p a r a g r a p h  a r e  h e l d  s o l e l y  

a s  s e c u r i t y  f o r  a n  o b l i g a t i o n  a n d  a re n ot e x e r c i s e d ;
<

(2) " a l l o c a t e d  i n t e r e s t s "  m e a n s  t h e  f o l l o w i n g  i n t e r e s t s  

a l l o c a t e d  to e a c h  u n i t :

(A) i n  a c o n d o m i n i u m ,  t h e  u n d i v i d e d  i n t e r e s t  i n  t h e

c o m m o n  e l e m e n t s ,  the c o m m o n  e x p e n s e  l i a b i l i t y ,  a n d  v o t e s  i n  t h e

a s s o c i a t i o n ;

(B) i n  a c o o p e r a t i v e ,  t h e  c o m m o n  e x p e n s e  l i a b i l i t y  a n d  

t h e  o w n e r s h i p  i n t e r e s t  a n d  v o t e s  i p  t h e  a s s o c i a t i o n ;  a n d

(C) i n  a p l a n n e d  c o m m u n i t y ,  t he c o m m o n  e x p e n s e  l i a b i l­

ity  a n d  v o t e s  i n  the a s s o c i a t i o n ;

(3) " a s s o c i a t i o n "  o r  " u n i t  o w n e r s '  a s s o c i a t i o n "  m e a n s  t h e  

uni t  o w n e r s '  a s s o c i a t i o n  o r g a n i z e d  u n d e r  A S  3 4 . 0 8 . 3 1 0 ;

(4) " c o m m o n  e l e m e n t s "  m e a n s

(A) in  a c o n d o m i n i u m  o r  c o o p e r a t i v e ,  e a c h  p o r t i o n  o f  

t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  o t h e r  t h a n  a  u n i t ;  a n d

(B) in  a p l a n n e d  c o m m u n i t y ,  t h e  r e a l  e s t a t e  w i t h i n  a
■ fir

p l a n n e d  c o m m u n i t y  o w n e d  o r  l e a s e d  by t he a s s o c i a t i o n ,  o t h e r  t h a n

t
a u n i t ;

(5) " c o m m o n  e x p e n s e s "  m e a n s  e x p e n d i t u r e s  m a d e  by, o r  f i n a n­

ci a l  l i a b i l i t i e s  of, t h e  a s s o c i a t i o n ,  t o g e t h e r  w i t h  a n y  a l l o c a t i o n s  to  

r e s e r v e s ;

(6) " c o m m o n  e x p e n s e  l i a b i l i t y "  m e a n s  t h e  l i a b i l i t y  f o r  

c o m m o n  e x p e n s e s  a l l o c a t e d  to  e a c h  u n i t  u n d e r  A S  3 4 . 0 8 . 1 5 0 ;

(7) " c o m m o n  i n t e r e s t  c o m m u n i t y "  m e a n s  r e a l  e s t a t e  w i t h  

r e s p e c t  to w h i c h  a p e r s o n ,  b y  v i r t u e  o f  o w n e r s h i p  o f  a  u n i t ,  is



1 - o b l i g a t e d  to p a y  f or r e a l  e s t a t e  t a xes, i n s u r a n c e  p r e m i u m s ,  m a i n t e -

2 n a n c e ,  or i m p r o v e m e n t  o f  o t h e r  r e a l  e s t a t e  d e s c r i b e d  i n  a d e c l a r a t i o n ;

3 (8) " c o n d o m i n i u m "  m e a n s  a c o m m o n  i n t e r e s t  c o m m u n i t y  in

4 w h i c h

5 (A) p o r t i o n s  o f  t h e  r e a l  e s t a t e  a r e  d e s i g n a t e d  f or

6 s e p a r a t e  o w n e r s h i p ;

7 (B) t he r e m a i n d e r  of  th e  r e a l  e s t a t e  is d e s i g n a t e d  fo r

8 c o m m o n  o w n e r s h i p  s o l e l y  b y  t h e  o w n e r s  of t h o s e  p o r t i o n s ;  a nd

9 (C) t h e  u n d i v i d e d  i n t e r e s t s  in t he c o m m o n  e l e m e n t s  ar e

10 v e s t e d  i n  t he u n i t  o w n e r s ;

11 (9) " c o n v e r s i o n  b u i l d i n g "  m e a n s  a b u i l d i n g  t h a t ,  b e f o r e

12 c r e a t i o n  of t h e  c o m m o n  i n t e r e s t  c o m m u n i t y ,  w as o c c u p i e d  w h o l l y  o r

13 p a r t i a l l y  by  p e r s o n s  o t h e r  t h a n  p u r c h a s e r s  and p e r s o n s  w h o  o c c u p y  w i t h

14 t h e  c o nsent of  p u r c h a s e r s ;

15 (10) " c o o p e r a t i v e "  m e a n s  a c o m m o n  i n t e r e s t  c o m m u n i t y  i n

16 w h i c h  the r e a l  e s t a t e  is o w n e d  b y  a n  a s s o c i a t i o n ,  e a c h  o f  w h o s e  m e m -

17 b e r s  is e n t i t l e d  by  v i r t u e  o f  a n  o w n e r s h i p  i n t e r e s t  i n  t h e  a s s o c i a t i o n

18 t o  e x c l u s i v e  p o s s e s s i o n  of  a u n i t ;

19 (11) " d e a l e r” m e a n s  a p e r s o n  e n g a g e d  i n  t h e  b u s i n e s s  o f

20 s e l l i n g  u n i t s  w h o  is n o t  a n  o w n e r  of a c o m m o n  i n t e r e s t  c o m m u n i t y  o r  o f

21  a u nit w i t h i n  a c o m m o n  i n t e r e s t  c o m m u n i t y ;

22 (12) " d e c l a r a n t "  m e a n s  a p e r s o n  or a g r o u p  o f  p e r s o n s  a c t i n g

23 i n  c o n c e r t  w h o

2 4  (A) as p a r t  o f  a c o m m o n  p r o m o t i o n a l  p l a n ,  o f f e r s  t o

25 d i s p o s e  of  its i n t e r e s t  i n  a u n i t  n o t  p r e v i o u s l y  d i s p o s e d  of; o r

26 (B) r e s e r v e s  o r  s u c c e e d s  to a s p e c i a l  d e c l a r a n t  right;

27 (13) " d e c l a r a t i o n "

28 (A) m e a n s  a n  i n s t r u m e n t ,  h o w e v e r  d e s c r i b e d ,  t h a t

29 c r e a t e s  a  c o m m o n  i n t e r e s t  c o m m u n i t y ;  and
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(B) i n c l u d e s  a m e n d m e n t s  to a d e c l a r a t i o n ;

(14) " d e v e l o p m e n t  r i g h t "  m e a n s  a r i g h t  or a c o m b i n a t i o n  of 

r i g h t s  r e s e r v e d  by  a d e c l a r a n t  i n  the d e c l a r a t i o n  to

(A) a dd real e s t a t e  to a c o m m o n  interest c o m m u n i t y ;

(B) c r e a t e  u n its, c o m m o n  e l e m e n t s ,  or l i m i t e d  c o m m o n

e l e m e n t s  w i t h i n  a c o m m o n  i n t e r e s t  c o m m unity;

(C) s u b d i v i d e  u n i t s  or c o n v e r t  units i n t o  c o m m o n

elements; or

(D) w i t h d r a w  r e a l  e s t a t e  f r o m  a c o mmon i n t e r e s t  c o m m u­

nity;

(15) " d i s p o s e "  or " d i s p o s i t i o n "

(A) m e a n s  a v o l u n t a r y  t r a n s f e r  to a p u r c h a s e r  of any

legal or  e q u i t a b l e  i n t e r e s t  in  a unit;

(B) d oes not i n c l u d e  the t r a n s f e r  or  r e l e a s e  of a

security i n t e rest;

(16) " e x e c u t i v e  b o a r d "  m e a n s  the b o d y  d e s i g n a t e d  in  the

d e c l a r a t i o n  to act on  b e h a l f  o f  t he a s s o c i a t i o n ;

(17) " i d e n t i f y i n g  n u m b e r "  m e ans a symb o l  o r  a d d r e s s  that 

id e n t i f i e s  o n l y  one uni t  in a c o m m o n  inter e s t  community;

(18) " l e a s e h o l d  c o m m o n  interest c o m m u n i t y "  m e a n s  a c o mmon

in t e r e s t  c o m m u n i t y  in w h i c h  a l l  o r  a  p o r t i o n  of  the r e a l  e s t a t e  is 

s u b j e c t  to a l e a s e  that, on its e x p i r a t i o n  o r  ter m i n a t i o n ,  w i l l  t e r m i­

n a t e  the c o m m o n  i n t e r e s t  c o m m u n i t y  or r e d u c e  its size;

(19) " l i m i t e d  c o m m o n  e l e m e n t "  m e a n s  the p o r t i o n  of the
t.

c o m m o n  e l e m e n t s  a l l o c a t e d  fo r  t h e  e x c l u s i v e  u s e  of o n e  o r  m o r e  but

f e w e r  t han a ll of the u n i t s  b y  t h e  d e c l a r a t i o n  or b y  o p e r a t i o n  of 

A S  34.0 8 . 1 0 0 ( 2 )  o r  (4);

(20) " m a s t e r  a s s o c i a t i o n "  m e ans a n  o r g a n i z a t i o n  d e s c r i b e d  i n  

A S  34.08.280 w h e t h e r  or  not it is also a n  a s s o c i a t i o n  d e s c r i b e d  in

•jiSa
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I

1 A S  3 4 . 0 8.310;

2 (21) " o f f e r i n g "

3 (A) m e a n s  a n  a d v e r t i s e m e n t ,  i n d u c e m e n t ,  s o l i c i t a t i o n ,

4 or  a t t e m p t  to e n c o u r a g e  a p e r s o n  to a c q u i r e  a n  i n t e r e s t  i n  a

5 unit, o t h e r  t h a n  as s e c u r i t y  f o r  a n  o b l i g a t i o n ;

6 (B) does not i n c l u d e  a n  a d v e r t i s e m e n t  i n  a n e w s p a p e r

7 or  o t h e r  p e r i o d i c a l  of g e n e r a l  c i r c u l a t i o n ,  o r  in  a ny o t h e r

8 b r o a d c a s t  m e d i u m  to the g e n e r a l  p u b l i c  d e s c r i b i n g  a c o m m o n  inte r -

9 est c o m m u n i t y  not l o c a t e d  in  the state if t h e  a d v e r t i s e m e n t

10 states that an  o f f e r i n g  m a y  be  m a d e  o n l y  in  c o m p l i a n c e  w i t h  the

11 law of the j u r i s d i c t i o n  in w h i c h  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  is

12 located;

13 (22) " o w n e r s h i p  of a u n i t "  d o e s  not i n c l u d e  a l e a s e h o l d

14 i n t erest, i n c l u d i n g  renewal o p t i o n s ,  of less t h a n  20  y e a r s  in  a u n it;

15 (23) " p e r s o n "  m e a n s

16 (A) an i n d i v i d u a l ,  c o r p o r a t i o n ,  b u s i n e s s  trust,

17 estate, trust, p a r t n e r s h i p ,  a s s o c i a t i o n ,  j o i n t  v e n t u r e ,  g o v e r n -

18 ment, g o v e r n m e n t  s u b d i v i s i o n  o r  a g e n c y ,  or  o t h e r  legal o r  c o m m e r -

19 cial entity;

20 (B) in the case o f  a l a n d  trust, t h e  b e n e f i c i a r y  of

21 the lan d  trust and not t he l a n d  t r u s t  or  its t r u s t e e ;

22 (24) " p l a n n e d  c o m m u n i t y "  m e a n s  a c o m m o n  i n t e r e s t  c o m m u n i t y

23 t hat is n ot a c o n d o m i n i u m  o r  a c o o p e r a t i v e  a l t h o u g h  a c o n d o m i n i u m  or

24 c o o p e r a t i v e  m a y  be  part of a p l a n n e d  c o m m u n i t y ;

25 (25) " p r o p r i e t a r y  l e a s e "  m e a n s  the a g r e e m e n t  w i t h  the

26 a s s o c i a t i o n  u n d e r  w h i c h  a m e m b e r  is e n t i t l e d  to e x c l u s i v e  p o s s e s s i o n

27 o f  a u nit in  a c o o p e rative;

28 (26) " p u r c h a s e r "  m e a n s  a p e r s o n ,  o t h e r  t h a n  a d e c l a r a n t  o r  a

29 dealer, w h o  b y  m e a n s  of a v o l u n t a r y  t r a n s f e r  a c q u i r e s  a l e g a l  or
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e q u i t a b l e  i n t e r e s t  i n  a u n i t  o t h e r  t h a n

(A) a l e a s e h o l d  i n t e r e s t ,  i n c l u d i n g  r e n e w a l  o p t i o n s ,  

o f  l ess t h a n  20  y e a r s ;  o r

(B) as s e c u r i t y  f o r  a n  o b l i g a t i o n ;

(27) " r e a l  e s t a t e "

(A) m e a n s  a  l e a s e h o l d  o r  o t h e r  e s t a t e  o r  i n t e r e s t  in, 

o v e r ,  o r  u n d e r  land, i n c l u d i n g  s t r u c t u r e s ,  f i x t u r e s ,  a n d  o t h e r  

i m p r o v e m e n t s  a n d  i n t e r e s t s  t h a t  by  c u s t o m ,  u s a g e ,  o r  l a w  p a s s  

w i t h  a c o n v e y a n c e  o f  l a n d  t h o u g h  n o t  d e s c r i b e d  i n  th e  c o n t r a c t  o f  

s a l e  or  i n s t r u m e n t  of c o n v e y a n c e ;

(B) i n c l u d e s  p a r c e l s  w i t h  o r  w i t h o u t  u p p e r  o r  l o w e r  

b o u n d a r i e s ,  a n d  s p a c e s  tha t  m a y  b e  f i l l e d  w i t h  a i r  o r  w a t e r ;

(28) " r e s i d e n t i a l  p u r p o s e s "  m e a n s  u s e  f o r  d w e l l i n g  o r  r e c r e­

a t i o n a l  p u r p o s e s ,  o r  both;

(29) " s e c u r i t y  i n t e r e s t "

(A) m e a n s  a n  i n t e r e s t  i n  rea l  e s t a t e  o r  p e r s o n a l  

p r o p e r t y ,  c r e a t e d  b y  c o n t r a c t  o r  c o n v e y a n c e ,  t h a t  s e c u r e s  p a y m e n t  

o r  p e r f o r m a n c e  of a n  o b l i g a t i o n ;

(B) i n c l u d e s  a l i e n  c r e a t e d  by  a m o r t g a g e ,  d e e d  o f

I
t r u s t ,  t r u s t  d e ed, s e c u r i t y  d e e d ,  c o n t r a c t  f o r  d e e d ,  l a n d  s a l e s  

c o n t r a c t ,  l e a s e  i n t e n d e d  as s e c u r i t y ,  a s s i g n m e n t  o f  l e a s e  o r  

r e n t s  i n t e n d e d  as s e c u r i t y ,  p l e d g e  o f  a n  o w n e r s h i p  i n t e r e s t  i n  a n  

a s s o c i a t i o n ,  a n d  a n y  o t h e r  c o n s e n s u a l  l i e n  o r  t i t l e  r e t e n t i o n  

c o n t r a c t  i n t e n d e d  as s e c u r i t y  f o r  a n  o b l i g a t i o n ;

(30) " s p e c i a l  d e c l a r a n t  r i g h t s "  m e a n s  t h e  r i g h t  r e s e r v e d  f o r  

t h e  b e n e f i t  of a d e c l a r a n t  to

(A) c o m p l e t e  i m p r o v e m e n t s  i n d i c a t e d  o n  p l a t s  a n d  p l a n s

f i l e d  w i t h  t h e  d e c l a r a t i o n  or, i n  a  c o o p e r a t i v e ,  t o  c o m p l e t e
•:r ' 1 11! :

i m p r o v e m e n t s  d e s c r i b e d  i n  t h e  p u b l i c  o f f e r i n g  s t a t e m e n t  p u r s u a n t
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1 - t o  A S  3 4 . 0 8 . 5 3 0 ( a ) ( 2 ) ;

2 (B) e x e r c i s e  a d e v e l o p m e n t  r i g h t ;

3 (C) m a i n t a i n  s a l e s  o f f i c e s ,  m a n a g e m e n t  o f f i c e s ,  s i g n s

4  a d v e r t i s i n g  t h e  c o m m o n  i n t e r e s t  c o m m u n i t y ,  a n d  m o d els;

5 (D) u s e  e a s e m e n t s  t h r o u g h  t h e  c o m m o n  e l e m e n t s  for t he

6 p u r p o s e  of m a k i n g  i m p r o v e m e n t s  w i t h i n  t h e  c o m m o n  i n t e r e s t  c o mmu-

7 n i t y  or w i t h i n  r e a l  e s t a t e  tha t  m a y  be  a d d e d  to the c o m m o n  inter-

8 e s t  c o m m u n i t y ;

9 (G) m a k e  t he c o m m o n  i n t e r e s t  c o m m u n i t y  s u b j e c t  to a

10 m a s t e r  a s s o c i a t i o n ;

11 (F) m e r g e  o r  c o n s o l i d a t e  a c o m m o n  i n t e r e s t  c o m m u n i t y

12 w i t h  a n o t h e r  c o m m o n  i n t e r e s t  c o m m u n i t y  of  t h e  same f o r m  of owne r -

13 s h i p ;  or

14 (G) a p p o i n t  or r e m o v e  a n  o f f i c e r  of the a s s o c i a t i o n  or

15 a m a s t e r  a s s o c i a t i o n  o r  a n  e x e c u t i v e  b o a r d  m e m b e r  d u r i n g  a p e r i o d

16 o f  d e c l a r a n t  c o n t r o l ;

17 (31) " t i m e  s h a r e "  m e a n s  a r i g h t  to  o c c u p y  a u n i t  o r  a n y  of

18 s e v e r a l  u n i t s  d u r i n g  fiv e  o r  m o r e  s e p a r a t e d  t i m e  p e r i o d s  o v e r  a p e r i o d

19 of  at l e a s t  f ive y e a r s ,  i n c l u d i n g  r e n e w a l  o p t i o n s ,  w h e t h e r  o r  not

20 c o u p l e d  w i t h  a n  e s t a t e  o r  i n t e r e s t  i n  a c o m m o n  i n t e r e s t  c o m m u n i t y  o r  a

2 1  s p e c i f i e d  p o r t i o n  o f  a c o m m o n  i n t e r e s t  c o m m u n i t y ;

2 2  (32) " u n i t "  m e a n s  a p h y s i c a l  p o r t i o n  o f  the c o m m o n  i n t e r e s t

23  c o m m u n i t y  d e s i g n a t e d  f o r  s e p a r a t e  o w n e r s h i p  o r  o c c u p a n c y ,  the b o u n d -

2 4  a r i e s  o f  w h i c h  a r e  d e s c r i b e d  u n d e r  A S  3 4 . 0 8 . 1 3 0 ( a ) ( 5 ) ;

2 5  (33) " u n i t  o w n e r "

26 (A) m e a n s  a d e c l a r a n t  o r  o t h e r  p e r s o n  w h o

2 7  (i) o w n s  a u n i t ;  o r

- o.' /»*/ jl Si, TEj-.i : C /><■*» ji-XV*1 - .\’v  •*» • >” '■ i * ■}??!£.
28  (ii) l e a s e s  a  u n i t  i n  a l e a s e h o l d  c o m m o n  i n t e r e s t

2 9  c o m m u n i t y  w h o s e  l e a s e  e x p i r e s  s i m u l t a n e o u s l y  w i t h  a n y  l e a s e
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that o n  its e x p i r a t i o n  o r  t e r m i n a t i o n  w i l l  r e m o v e  the u n i t  

from t h e  c o m m o n  i n t e r e s t  c o m m unity;

(B) d o e s  not i n c l u d e  a p e r s o n  h a v i n g  an i n t e r e s t  in a

u n i t  s o lely as s e c u r i t y  f or a n  obl i g a t i o n ;

(C) i n c l u d e s

(i) in  a c o n d o m i n i u m  or  p l a n n e d  com m u n i t y ,  the 

d e c l a r a n t  as the o w n e r  of any u n i t  c r e a t e d  by t h e  d e c l a r a­

tion;

(ii) in a c o o p e r a t i v e ,  the d e c l a r a n t  as the o w n e r  

of a ny u n i t  to w h i c h  a l l o c a t e d  i n t e r e s t s  h ave b e e n  a l l o c a t e d  

u n t i l  that uni t  has b e e n  c o n v e y e d  to a n o t h e r  p e r son.

* Sec. 2. AS 3 4 . 3 5 . 0 7 1 ( f )  is a m e n d e d  to read:

(f) A f t e r  r e c o r d i n g  a c o m m o n  i n t e r e s t  c o m m u n i t y  [CON D O M I N I U M ]  

d e c l a r a t i o n  u n d e r  A S  3 4 .08 [AS P R O V I D E D  IN  AS 3 4 . 0 7 . 0 1 0  - 3 4 . 0 7 . 4 6 0

( H O R I Z O N T A L  P R O P E R T Y  R E G I M E S  A C T ) ] ,  an  o w n e r  m a y  reco r d  a n o t i c e  of 

c o m p l e t i o n  u n d e r  this s e c t i o n  as to e a c h  unit [APARTMENT] a f t e r  c o m­

p l e t i o n  of the o r i g i n a l  c o n s t r u c t i o n  of e a c h  u n i t  of t he c o m m o n  i n t e r­

est c o m m u n i t y  [ C O N D O M I N I U M  A P A R T M E N T ] .

*  Sec. 3. AS 3 4 . 3 5 . 1 1 9  is a m e n d e d  to read:

Sec. 3 4 . 3 5.119. W A I V E R  O F  L I E N S  O N  U N S O L D  C O M M O N  I N T E R E S T  C O MMU- 

N I T Y  U N I T S  [ C O N D O M I N I U M  A P A R T M E N T S ] .  (a) A  l ien [LIENS] c r e a t e d  

u n d e r  A S  3 4 . 3 5 . 0 5 0  - 3 4 . 3 5 . 1 2 0  a r i s i n g  out o f  o r i g i n a l  c o n s t r u c t i o n  

that [WHICH] b e c o m e s  s u bject to AS  3 4 .08 [ THE H O R I Z O N T A L  P R O P E R T Y  

R E G I M E S  A C T  (AS 3 4 . 0 7 . 0 1 0  - 3 4 . 0 7 . 4 6 0 ) ]  b e f o r e  the first sale o f  a 

u n i t  w i t h i n  a  c o m m o n  i n t e r e s t  c o m m u n i t y  [ANY P O R T I O N  O F  T H E  PR O P E R T Y ]  

a f t e r  c o m m e n c e m e n t  of c o n s t r u c t i o n  s h a l l  be  s u b j e c t  to t h e  p r o v i s i o n s  

of t h i s  section.

(b) S u b j e c t  to (c) of this section, a c l a i m a n t  w h o  c l a i m s  a lie n  

a g a i n s t  an  e n t i r e  c o m m o n  i n t e r e s t  c o m m u n i t y  [THE E N T I R E  B U I L D I N G ]

-89- SB 4 4
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s h a l l  r e l e a s e  that p o r t i o n  of t h e  [HIS] l i e n  c l a i m  t h a t  [WHICH] r e­

late s  to a p a r t i c u l a r  u n i t  w i t h i n  a  c o m m o n  i n t e r e s t  c o m m u n i t y  [ C O N D O­

M I N I U M  A P A R T M E N T ]  s e l e c t e d  by  th e  o w n e r  of  the u n s o l d  c o m m o n  i n t e r e s t  

c o m m u n i t y  u n i t s  [ C O N D O M I N I U M  A P A R T M E N T S ]  a f t e r  the c l a i m a n t  r e c e i v e s  a 

p a r t i a l  p a y m e n t  of  the [HIS] l i e n  c l a i m  that [WHICH] is e q u a l  to 115 

p e r c e n t  of  the a m o u n t  d e t e r m i n e d  by:

(1) d i v i d i n g  t he s u r f a c e  a r e a  of the c o m m o n  a r e a s  a n d

f a c i l i t i e s  a t t e n d a n t  to t h e  c o m m o n  i n t e r e s t  c o m m u n i t y  u n i t  [ C O N D O M I N I­

U M  A P A R T M E N T ]  by the s u r f a c e  a r e a  of  a l l  c o m m o n  a r e a s  a nd f a c i l i t i e s  

of the c o m m o n  i n t e r e s t  c o m m u n i t y  b u i l d i n g ;  and

(2) m u l t i p l y i n g  the r e s u l t  o b t a i n e d  i n  (1) of t h i s  s u b­

s e c t i o n  by  the t o tal a m o u n t  of the c l a i m a n t ' s  l i e n  c l aim.

(c) A  l ien c l a i m a n t  is n o t  r e q u i r e d  to w a i v e  a p o r t i o n  of  t he 

[HIS] l ien c l a i m  u n d e r  thi s  s e c t i o n  u n l e s s  the a m o u n t  of i n d e b t e d n e s s  

s e c u r e d  by a p r i o r  e n c u m b r a n c e  a g a i n s t  t he c o m m o n  i n t e r e s t  c o m m u n i t y  

b u i l d i n g  h e l d  by a c o n s t r u c t i o n  l e n d e r  is als o  r e d u c e d  by  a n  a m o u n t

c a l c u l a t e d  in the s a m e  m a n n e r  as p r o v i d e d  in  (b) o f  t h i s  s e c t i o n .

* Sec. 4. A S  34.07 is r e p e a l e d .

* Sec. 5. Thi s  A ct t a k e s  e f f e c t  J a n u a r y  1, 1986.
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