
B Y  C O T T E N ,S Z Y M A N S K I ,P H I L L I P S  
IN TH E H OU SE  A N D  NAVARRE

H O U S E  B I L L  NO. 4 9 4  

IN T H E  L EG ISLATURE OF T H E  ST AT E OF A L A S K A  

F O UR TE EN TH  L E G I S L A T U R E  - S E C O N D  SESSI ON 

A  B I L L

For an Act entitled: "An Act re la ti ng  to liens for l a b o r  or m a t e r i a l s

furnish ed ."

BE IT ENACTED BY  T H E  LEGISL AT UR E OF T H E  STATE OF ALASKA:

* Section 1. AS  34.35.060(a) is a m e n d e d  to read:

(a) Except as pr ov i d e d  in (c) and (e ) of this section, a n  encum* 

brance that [WHICH] is pr op e r l y  re cor de d is [SHALL B E ]  p r e f e r r e d  to a 

lien creat ed u n d e r  AS 34.35.050 - 3 4.35.120 unless the claim of lien

under AS  34.35.070 or no tic e of right to lien u n d e r  AS 34. 35. 06 4 has 

been  re co rd ed  before the encumbrance. T h e  p r e f e r e n c e  g r an te d for a 

prior m or t g a g e  or deed of trust u n d e r  this s e c t i o n  applies w i t h o u t  

regard to w h e n  the sums are d i s b u r s e d  or  w h e t h e r  t h e  d i s b u rs em en ts  are

required u n d e r  the terms of a l oan a g r e e m e n t , e x c e p t  the p r e f e r e n c e

does not apply to sums di s b u r s e d  by the lender in v i o l a t i o n  of A S  34.- 

3 5 . 0 6 2 .

* Sec. 2. AS 34.35.060 is a m en de d b y  a dd i n g  a new  s u b s e c t i o n  to read:

(e) Except as pr ov i d e d  in (c) of this section, a lien c r e a t e d  by 

AS 34.35.050 - 34.35.120 for or iginal c o n s t r u c t i o n  h a s  equal p r i o r i t y  

wi t h  a p r io r recorded e n c u mb ra nce  upo n  the land o n  w h i c h  the b u i l d i n g  

or other improvement is constructed.

* Sec. 3. AS 34.35.062(a) is a m e n d e d  to read:

(a) A  lender p r o v i d i n g  c o n s t r u c t i o n  f i n a n c i n g  w h e r e  t here is not 

a payment b o n d  of at least 50 p e rc en t of the a m o u n t  of c o n s t r u c t i o n  

financing shall observe the f o l low in g procedures:

(1) draws [DRAWS] again st  c o n s t r u c t i o n  fi n a n c i n g  s h al l be
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1 m a d e  on l y  a f t e r  c e r t i f i c a t i o n  o f  job p r o g r e s s  to the l e n d e r  b y  the

2 g e n e r a l  co nt ra cto r,  if any, a n d  the o w n e r ; if the  c o n s t r u c t i o n  financ-

3 ing i n v o l v e s  m o r e  t h a n  one p a r c e l  of p r o p er ty , the le nd e r  a n d  o wn er

4  s hall ce r t i f y  w h i c h  parcel the d r a w  is a l l o c a t e d  to and the o w n e r  and

5 R e n e r a l  c o n t r a c t o r  shall c e r t i f y  that the d r a w  will  be a p p l i e d  for

6 c o n s t r u c t i o n  o n  that parcel; e a c h  c e r t i f i c a t i o n  shall be s i g n e d  and

7 v e r i fie d;  a copy of each c e r t i f i c a t e  s hall be m a d e  a v a i l a b l e  by the

8 le n d e r  on request to a claimant u n d e r  AS  3 4.35.050; [. T H E  F O R M  OF

9 THE  C E R T I F I C A T I O N  M A Y  BE P R E S C R I B E D  BY T H E  LENDER.]

10 (2) a [A] claimant u n d e r  [ D E S C R I B E D  IN] A S  3 4 . 3 5 . 0 5 0  wh o

11 has not r e c e i v e d  p a yme nt  for [WITHIN 20 D A Y S  A F T E R  TH E D A T E  F O R  PAY-

12 M E N T  R E Q U I R E D  BY T H E  CO NT R A C T  O R  E M P L O Y E E  B E N E F I T  T R U S T  A G R E E M E N T  OR,

13 IF N O  D A T E  F O R  P A Y M E N T  IS SPECI FI ED , T H E N  30 DA Y S  AFTER] the labor,

14 mat er i a l s ,  s ervices, or e qu i p m e n t  [ARE FIR ST]  furnished, m a y  [WITHIN

15 20 D A Y S  T HE R E A F T E R ]  give a d i r e c t - p a y m e n t  [STOP-PA YM ENT ] n o t i c e  of the

16 sums due for w h i c h  the c la im an t m a y  c l a i m  a li e n  u n d e r  A S  3 4 . 3 5 . 0 9 5 ^

17 [.]

18 (3) a d i r e c t - p a y m e n t  [THE S TO P-P AY ME NT ] n o t i c e  s h al l be

19 g i v e n  to the l e n d e r  and to the o w n e r  an d [. T H E  S T O P - P A Y M E N T  NOTICE]

20 shall inclu de [STATE IN SUBSTA NC E]

21 (A) the n a m e  of the p e r s o n  o r d e r i n g  the labor, mate-

22 rials, serv ic es , or equip me nt ;

23 (B) a s u ffi ci en t legal d e s c r i p t i o n  of the real prop-

24 ert y b e i n g  i mproved or deve lop ed ;

25 (C) a d e s c r i p t i o n  of the labor, mat er i a l s ,  s er vi ces  or

26 eq u i p m e n t  furnished, or  o b l i g a t i o n  o w e d  to an e m p l o y e e  benefit

27 trust;

28 (D) the name, b u s i n e s s  a d d r e s s  and t e l e p h o n e  n u m b e r  of

29 th e cla im ant ; and

r s
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(E) the sum d u e  and not yet pai d  u n d e r  the claimant's 

c o n t r a c t !  [WHICH MAY  I N C L U D E  A N  A M O U N T  N O T  TO E XC E E D  50 PERCENT 

OF T H E  P R I N C I P A L  AMO UN T O F  T HE  CLAIM F O R  INTEREST, REASO NAB LE  

COSTS, A N D  A T T O R N E Y  FEES.]

(4) a f t e r  [AFTER] receipt of a d ir ect-payment [STOP-PAY­

MENT] n o t i c e  u n d e r  this section, the lender shall w it h h o l d  from the 

next and s ub se qu en t draws suffic ien t m o ne y to pay the amount claimed 

in the [ STOP-PAYMENT] n o t i c e !  [.]

(5) u p o n  receipt of a d ir ect-payment notice the o w n e r  may 

give a n o t i c e  of o b j ect io n to the claimant and the lender; unless the 

lender re ce ive s the notice of obj ec ti on w i t h i n  10 days after receipt 

of the d i r e c t - p a y m e n t  notice, the lender shall disbur se d ir ec tl y to 

the claimant sums w i t h h e l d  u n d e r  (4) of this subsection; if a notice 

of o b j e c t i o n  is rec ei ve d w i t h i n  the 10-day period, the lender shall 

di sb ur se  the sums jointly to the claimant and the o w ne r [SUMS W IT HHELD 

U N D E R  A  S T O P - P A Y M E N T  NOT ICE  M A Y  NOT BE DI S B U R S E D  BY T H E  L E N D E R  EXCEPT 

U N D E R  T H E  T E RMS  OF  A  W R ITT EN  A G R EE ME NT  SI GN E D  BY THE CLAIMANT, OWNER 

A N D  G E N E R A L  C O N T R A C T O R  O R  BY  O RD ER  OF A  CO UR T OF COMPETENT 

J U R I S D I C T I O N ] .

* Sec. 4. A S  34.35.062(b) is amen de d to read:

(b) If a len de r fails to comply w i t h  the provi sio ns  of (a)( 4)

or (5) of this section, the lender is [SHALL BE] liable to the claiman 

or o w n e r  for a n  amount e qual to the sum d isbursed in v i o la tio n of 

those p a r a g r a p h s  [SUBSECTIONS] or the sum u lt im at ely  deter mi ne d to be 

due the claimant or  owner by  a court of competent jurisdiction, 

w h i c h e v e r  is less.

* Sec. 5. AS  34. 35 .0 62  is a m e n d e d  by adding a new s ub se cti on  to read:

(d) A f t e r  the date of receipt of a d ir ect-payment notice the 

lender m a y  not w i t h h o l d  o r  di sb ur se loan proceeds i n  sa ti sfaction of
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the owner's obligations to the lender until payment of the amount 

claim ed in the notice has b e e n  made to the claimant.

* Sec. 6. AS 34.35 is amend ed  by adding a new section to read:

Sec. 34.35.063. N O T I C E  OF INTENT TO FURN IS H LABOR, MATERIALS, 

SERVICES, OR EQUIPMENT. Be for e furnishing labor, materials, services, 

or equipment for the improvement of real property, a person may give

no t i c e  of intent to furn is h the labor, materials, services, or e q u i p­

ment. The notice shall be given to the lender, or, if none, to the 

o wn er  of record of the p ro per ty  or the owner's agent. If notice is

gi ve n in accordance w i t h  this section, the o wner has the burden of

proof to show that the owner did not know of or consent to the f u r­

nishing of labor, materials, services, or equipment for the i m p r o v e­

ment of the property in a n  action involving a lien on the pr op er ty  

u n d e r  AS 34.35.050 - 34.35.120. Otherwise the claimant has the b u r d e n  

of proof to show that the owner knew of and consented to the f u r n i s h­

ing of labor, materials, services, or equipment.

* Sec. 7. AS 34.35.068(b) is amended to read:

(b) If a notice of completion is recorded by the owner as p r o­

vid e d  in AS 34.35.071,

(1) the following shall record a claim of lien or a no ti c e  

of right to lien not later than 30 [15] days after the notice of

completion is recorded:

(A) a claimant who has received advance n ot if i c a t i o n  

of the date that the notice of completion is recorded as p r o v i d e d  

in AS 34.35.071(a)(2);

(B) a claimant who has not g i v e n  a notice of right to 

lien as permitted in A S  34.35.064;

(2) the fo llowing shall record a claim of lien not later

t h a n  the time specified in (a) of this section:
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(A) a claimant who reco rd s a n o t i c e  of r ig ht  to lien

before o r  w i t h i n  the p e r i o d  s p e c i f i e d  in (1) of this subsection;

(B) a claimant who has given a n ot i c e  of r ight to lien

but who has not re ceived advance not ice  of the d a t e  that the

notice of c o mpl et io n is r ec or ded  by  the owner as p r o v i d e d  in 

AS 34.35.0 7 1 ( a ) (2).

* Sec. 8. AS 34.35.070(a) is a m e nd ed  to read:

(a) A  [SUBJECT TO T H E  P R O V I S I O N S  OF AS 34.35.069(a), A] claimant

may record a c l a i m  of lien a f t e r  e n t e r i n g  into a co nt ra ct for the

construction, alteration, or rep ai r of a b u i l d i n g  or improvement. A

c la im  of lien m a y  not be re co r d e d  later than the time s p e c i f i e d  u n d e r  

AS 34.35.068.

* Sec. 9. AS 34.35.071(a) is amend ed  to read:

(a) The o w n e r  of real pr op e r t y  that may be subject to a lien 

u n d e r  AS 3 4. 35.050 - 34 .35.120 may  a nn oun ce  the date of c o m p l e t i o n  of

a bu il di ng or o th er  i mpr ovement on the p r o p e r t y  by

(1) re cording a n o t i c e  of c o m p l e t i o n  after c o m p l e t i o n  of 

the construction, a lt er a t i o n  or re p a i r  of the bu il d i n g  o r  o the r i m­

provement in the office of the r eco r d e r  of the dis trict in  w h i c h  the 

bu il d i n g  or o t h e r  improvement is situated; and

(2) g i v i n g  no t i c e  at least 15 [FIVE] days b e f o r e  the r e­

cording of the n o t i c e  of co mp l e t i o n  to all claimants w h o  h a v e  g i v e n  a

no t i c e  of right to lien or  a dir ec t- pa yme nt  [STOP-PAYMENT] notice to 

the owner a n d  the lender p r i o r  to 20 [10] d ays b e f o r e  r e c o r d i n g  a

no t i c e  of completion; the n o t i c e  mus t include a copy of the not ic e of 

completion and a statement a dvi si ng  claimants that a n o t i c e  of c o m­

pl e t i o n  w ill be recor de d not e a r l i e r  tha n 15 [FIVE] d a y s  after the 

da t e  of the notice.

* Sec. 10. A S  34.35.114(e) is amend ed  to read:
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1 (e) A n  o w n e r A  [OR] an a g e n t  of the o w n e r , o r  a len d e r  w h o  fails

2 to p r o v i d e  i n f o r m a t i o n  as r e q u i r e d  b y  this s e c t i o n  o r  wh o fu rnishes

3 i n c orr ec t i n f o r m a t i o n  that [WHICH] ca us es a cl aimant to fail to real-

4 ize on a l i e n  is liable to t h e  r e q u e s t i n g  p a r t y  for act ua l d a m a g e s  or

5 $200, w h i c h e v e r  is greater.

6 * Sec. 11. A S  3 4. 35.117(a) is a m e n d e d  to read:

7 (a) Exc ept  as p r o v i d e d  u n d e r  (b) of this section, a w r i t t e n

8 w a i v e r  of l ie n  or d i r e c t - p a y m e n t  [STOP-PAYMENT] n o t i c e  of  ri ght s

9 c r e a t e d  u n d e r  AS 3 4 . 3 5.0 50  - 3 4 . 3 5 . 1 2 0  signed by a c la im an t re qui re s

10 n o  c o n s i d e r a t i o n  a n d  is v a l i d  and binding. A  w a i v e r  p e r m i t t e d  u n d e r

11 this s e c t i o n  may not relate to labor, m at er i a l s ,  se rv i c e s  or equ ip men t

12 f u r n i s h e d  a f t e r  the date th e w a i v e r  is signed by the claimant.

13 * Sec. 12. A S  34 .3 5. 118  is a m e n d e d  to read:

14 Sec. 34.35.118. C L A I M A N T  A N D  O W N E R  LIABIL IT Y.  A  cl ai m a n t  or

15 o w n e r  is [SHALL BE] liable fo r a [ANY] loss, cost o r  expense, includ-

16 ing r e a s o n a b l e  a t t o r n e y  f e e s , to a p e r s o n  [ANY PE RS O N S ]  i n j u r e d  by a n

17 unjust, e x c e s s i v e  o r  p r e m a t u r e  d i r e c t - p a y m e n t  [ST OP - P A Y M E N T ]  n o t i c e ^

18 no t i c e  of  complet ion , or c l a i m  of lien.

19 * Sec. 13. A S  34.35 .1 20( 9)  is a m e n d e d  to read:

20 (9) "give n o t i c e” me a n s  to mail a n o t i c e  r e q u i r e d  u n d e r

21 AS 3 4 . 3 5 . 0 5 0  - 3 4 . 35 .12 0 b y  fi r s t - c l a s s  m a i l  an d b y  u s i n g  a form of

22 ma i l  r e q u i r i n g  a s ig n e d  r ec ei pt,  or  to d e l i v e r  the n o t i c e  a n d  o b t a i n  a

23 receipt s i g n e d  by the p e r s o n  to w h o m  it is d i r e c t e d  or  a n  agent of

24 that p e r s o n ;  a n o t i c e  is e f f e c t i v e  w h e n  g i v e n  or d e l i v e r e d  to

25 (A) [TO] a  le nd er  at the ad d r e s s  d e s i g n a t e d  in the

26 e n c u m b r a n c e  s e c u r i n g  t hat lender;

27 (B) [TO] a n  o w n a r  at the last k n o w n  a d dr es s of the

28 o wne r ;

29 (C) [TO] a p r i m e  c o n t r a c t o r  at th e last k n o w n  a d d re ss



Q

1 of the prime contractor;

2 (D) [TO] a potential lie n claimant at the address

3 s p e cif ie d in a direct-p aym en t [STOP-PAYMENT] notice or notice of

4 right to lien or claim of lien;

5 * Sec. 14. A S  34.35.062(c) and 34.35.069 are repealed.


